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MASSACHUSETTS.

THE PUBLIC STATUTES OF MASSACHUSETTS- 1882.

Part I. Of the Internal Administration of
the Government.

Tit. I. Of the jurisdiction of tlie common-
wealth, etc.

III. Of the assessment and collection of
taxes.

XII. Of the regulation of trade in certain
cases.

XIII. Of the prevention of frauds and per-
juries.

XIV. Of the internal police of the common-
wealth.

XV. Of corporations.

TITLE I. OF THE JURISDICTION OF
THE COMMONWEALTH, THE GENERAL
COURT, ETC.

CHAPTER II.

Of the General Court.

Sec. 5. Notice of petitions affecting individuals or
private corporations.

7. Notice of petitions for acts of Incorpora-
tion.

8. Matters to be specified in notices.

§ 5. Wlioeyer intends to present to the gen-
eral conrt a petition affecting the rights and
interests of * * * private corporations
shall give notice of such intention by pub-
lishing a copy of the petition four weeks
successively in some newspaper published
in the counties in which * * * such cor-

porations are established, the last of said
publications to be at least fourteen days be-
fore the session at which the petition is to

be presented. Such newspaper shall be
designated by the petitioner and approved
by the secretary of the commonwealth.

See ch. 106, § 5; ch. 186, § 17.

§ 7. Whoever intends to present a petition

for an act of incorporation, or for an altera-

tion or extension of the charter of a corpora-
tion, shall give notice of such intention by
an advertisement, at least four weeks imme-
diately preceding the session at which the
petition is to be presented, in some news-
paper printed in the county where such cor-

poration is, or is intended to be, established.

Such newspaper shall be designated and ap-
proved as provideu in section five.

See ch. 105, § 3.

[The charter of a private corporation Is inopera-
tive until accepted; and if several persons are in-
Ccrporated, the charter does not bind one who has
not assented. And an amendment to a charter
must be accepted. Ellis v. Marshall. 2 Mass. 269;
Riddle v. Merrimack Proprs., 7 id. 169; Bridge v.

Bridge. (7 P.) 24 id. 344; Ins. Co. v. Hobart, (2 G.)
68 id. 543; Collegiate Inst. v. French. 82 id. 196.

If a charter includes those who afterward as-
sociate, one who subscribes the articles after the
incorporation becomes a member thereby, although
he has not received a certificate. Glass Co. v.
Dewey, 16 Mass. 94. Aliter, where the statute
does not include those thereafter becoming mem-
bers. Bank v. Boynton, (11 C.) 65 Mass. 369.
A formal acceptance is not necessary; acts of

acceptance will suflice. Bridge v. Bridge, (7 P.)
24 Mass. 344; Russell v. McLellan, (14 P.) 31 Id,

63; R. R. V. Chandler, (13 Met.) 54 id. 311; Trus-
tees V. Gibbs, (2 C.) 56 id. 39. As to cases where
an acceptance by the directors will sutHce, see R.
R. V. R. R., Ill Mass. 125. Long acquiescence
raises a presumption of acceptance. Cobb v. King-
man, 15 Mass. 197.
A legislative grant by a collective name, of pow-

ers which cannot be exercised except in a corpo-
rate capacity, is an implied grant of corporate
powers pro tanto. Stebbins v. Jennings, (10 P.)
27 Mass. 172.]

§ 8. The notice of a peuuion for an act of
incorporation shall specify the amount of
capital stock required; the notice of a peti-
tion for the alteration or extension of a char-
ter shall specify the alteration or extension
intended to be asked for; and the notice of a
petition for a charter of a street railway
company shall designate the intended route
with such certainty as to give information
to all persons to be affected thereby.

See § 7, ante.

TITLE III. OF THE ASSESSMENT AND
COLLECTION OF TAXES.

Ch. 11. Of the assessment of taxes.
12". Of the collection of taxes.
13. Of the taxation of corporations.

CHAPTER XI.

Of the Assessment of Taxes.

Sec. 4. Purposes for which shares of stock may
be taxed.

28. Fraudulent transfers of stock to avoid
taxation; penalty.

§ 4. (As amended April 2G, 1SS7.) * * *

No taxes shall be assessed in any city or
town for State, county or town purposes
upon tlie shares in the capital stock of any
corporation organized or chartered in the
commonwealth paying a tax on its corporate
franchises under the provisions of chapter
thirteen for any year in which it pays such
tax, but such shares shall be taxable to the
owners thereof for school district and par-
ish purposes, and this proviso shall apply to

corporations mentioned in the forty-sixth
section of saiu chapter thirteen.

See ch. 13, § 57.
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Taxation of corporations— P. S., ch. xi, § 28; ch. xii, §§ 8, 11-13; ch. xiii, § 4.

§ 28. Auy shareboklor who, with intent to

avoid taxation, fraudulently transfers a
share of coii)orate stock, or fraudulently
causes or procures a certiiicate of a share
to be issued to any person other than him-
self, or in any name other than his own;
or refuses to inform, or wilfully misinforms,
the corporation respecting his name or resi-

dence; or, having changed his residence to

anotlier city or town in the commonwealth,
wilfully omits to give notice thereof to any
corporation in the commonwealth in which
he is a shareholder, shall forfeit one-half of
the par value of the shares so transferred,
issued, or owned by him in the stock of such
con)oration, to be recovered by an action of
tort to the use of the city or town in which
he resides.

See ch. 105, § 23, and cross-references.

CHAPTER XII.

Of tlie Collectioa of Taxes.
Sec 8. Distress and sale of taxes, and property

exempt from same.
It. Seizure of shares, how made.
12. Sale of shares seized, how made.
13. Surplus to be returned to owner.

§ 8. (As amended May 23, 1888.) If a per-
son refuses or neglects for fourteen days
after demand, to pay his tax, the collector
shall, without unnecessary delay, levy the
same by distress or seizure and sale of his
goods, including any share or interest he may
have as a stockholder in a coi-poration incor-
porated under authority of this common-
wealth, * * *

See ch. 13, § 54; §§ 11-13, post.

§ 11. (As amended May 23, 1888.) The
seizure of a share or other interest in a cor-
poration may be made by leaving with any
officer of the corporation, with whom a copy
of a writ may by law be left when the
share of a stoclvholder is attached on mesne
process, an attested copy of the warrant,
with a certificate thereon, under the liaud of
the collector, setting forth the tax which the
stockholder is to pay, and that, upon his
neglect or refusal to pay, the collector has
seized such share or interest.

§ 12. (As amended May 23, 1888.) The sale
of such share or interest shall be made in
the manner prescribed by law for the sale
of goods by collectors of taxes in like cases,
and also subject to the provisions of sec-
tions forty-eight and foi-ty-nine of chapter
one hundred and seventy-one of the public
statutes respecting sales on executions.

§ 13. If tlie distress or seizure is sold for
more than the tax and charges of keeping
and sale, the collector shall return the sur-
plus to the owner, upon demand, with an
account in writing of the sale and charges.

CHAPTER XIII.

Of the Taxation of Coi-porations.

Sec. 4. Corporations holding bonds or stock as
collateral, to make returns to tax com-
missioner; commissioner to transmit
lists to assessors.

5. Penalty for neglect of corporation .

7. Guardians, executors, etc., to make an-
nual returns to tax commissioner of
stocks held; penalty for neglect.

38. Home corporations, for purposes of busi-

ness or profit, having capital stock di-

vided into shares, except banks, etc., to
return annually to tax commissioner
names of shareholders, etc.

39. Tax commissioner to ascertain market
value of shares, and estimate fair cash
valuation of all the shares; also value
of real estate, etc.

40. Such corporations to pay annual tax upon
corporate frauchi.se; rate, how deter-
mined; deductions.

41. Remedy of corporation when tax commis-
sioner fixes value of real estate, etc.,

less than the assessors do: commission-
ers may appear and be heard in case of
appeal.

47. Companies, etc., held in transferable
shares, how taxed.

48. Companies, how to make returns.
49. Books of company to be subject to inspec-

tion, and officers, etc., to examination
on oath.

53. Tax commissioner to notify treasurers of
corporations of taxes assessed, etc.

54. Penalties for refussal, etc., of corporations,
etc., to make returns, or failure to pay
taxes assessed; how enforced, etc.; cer-
tificate of tax commissioner to be com-
petent evidence.

55. Corporations, etc., liable to injunction for
failure to make returns.

56. Lessee of corporate property liable to pay
corporate tax as well as the corporation;
may retain same out of rents.

57. Taxes not to be assessed in cities, etc.,

to stockholders of certain corporations,
etc.; taxes collected of corporations to
be distributed to cities, etc., when, etc.

58. Commissioner to determine amounts due,
etc.; appeal from decision.

59. Corporations taxable, to submit books to
inspection, and officers to examination.

60. Tax on franchise not to prevent, etc., the
imposition and collection of other taxes
authorized by law.

§ 4. Every corporation established within
the commonwealth by special charter, or
organized under the general laws thereof,

which on the first day of May in any year
holds, as collateral security for borrowed
money or otlier liability, bonds of any de-

scription or shai-es of stock in corporations
other than those subject to taxation on their

corporate franchises or stock under the pro-

visions of this chapter, shall annually, be-

tween the first and tenth days of May, return
to the tax commissioner the whole number
of such shares and bonds so held, the names
and residences of the persons pledging the
same, and the number, denomination, and
the par and cash market value, if known,
of the shares and bonds pledged by each;
and the tax commissioner shall, on or before
the twentieth day of June in each yeai",

transmit to the assessors copies of the lis^

fui'nished by such corporations.

See S§ 5, 7, 38, 48, 54, post; ch. 225, Acts ISS'i

at p. 49.
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Taxation of corporations — P. S., ch. xiii, §§ 5, 7, 38-^0.

§ 5. A corporation neglecting or refusing
to malse the returns required by tlie preced-
ing section, or wilfully making a retui-n

whicli is materially false or defective, shall
forfeit for each offense not less than fifty

nor more than one thousand dollars, to be
recovered by an action of tort to the use
of the city or town in which the person
pledging such stocli or bonds resides.

Penalty for neglect by guardian. § 7, post. Same
by corporations. § 54, post. Liable to injunction.

§ 55.

§ 7. Every guardian who holds, or whose
ward holds, shares or stocli in any corpora-
tion, * * * a^Q every executor, adminis-
trator, or other person who holds in ti'ust

any such stock, shall, between the first and
tenth days of May in each year, return un-
der oath to said commissioner the names
and residences, on the first day of that
month, of themselves and of all such wards
or other persons to whom any portion of

the income fi'om such stock is payable, the
number of shares of stock so held, and the
name and location of the coiT^oratiou, com-
pany, partnership, or association in which
they are held.

See §§ 4, 5, ante.

§ 38. Every corporation chartered by the
commonwealth, or organized under the gen-
eral laws, for pui-poses of business or profit,

having a capital stock divided into shaves,
excepting banks whose shai'es are otherwise
taxable under this chapter, and except those
specified in sections forty-three and forty-

six, shall annually, between the first and
the tenth day of May, return to the tax
commissioner, under the oath of its treas-

urer, a complete list of its shareholders, with
their places of residence, the number of

shares belonging to each on the first day
of May, the amount of the capital stock of

the corporation, its place of business, tlie

par value and market value of the shares
on said first day of May. Such return shall,

in the case of stock held as collateral se-

curity, state not only the name of the person
holding the same, but also the name of the
pledger and his residence. The returns shall

also contain a statement in detail of the
works, structures, real estate, and machin-
ery owned by said corporation and subject
to local taxation within the commonwealth,
and of the location and value thereof. Rail-

road and telegraph companies shall return
the whole length of their lines, and the

length of so much of their lines as is with-
out the commonwealth; other coi-porations

required to make a return under this section

shall also return the amount, value, and lo-

cation of all works, structures, real estate,

and machinery owned by them and subject
to local taxation without the commonwealth:
Provided, That nothing herein contained

46

shall exempt any corporation from making
all returns required by its charter.

See § 4, ante; § 40, post.

[A corporation having a capital stock divided Into
shares. Is not taxable for cash In Its treasury.
Fall River v. Bristol, 125 Mass. 567.
A foreign corporation is taxable for stock, em-

ployed in manufacture in a town within the com-
monwealth, where It carries on its business. Black-
stone Co. V. Blackstone, (13 Gray) 79 Mass. 488.
And upon property pledged to it as collateral se-
curity for money loaned, and for it sells when not
redeemed. Loan Co. v. Bo.^ton, 137 Mass. 332.
As to a domestic joint-stock company, see Hoad-

ley T. Essex. 105 Mass. 519.
The ascertainment, by the tax commissioner, of

the market value of the capital stock of a cor-
poration, over the value of its real property and
machinery, is not subject to reA'ision by any other
tribunal Comm. v. Carry Co.. 98 Mass. 19.

It is no reason for the abatement of a tax that,
in computing the market value of the shares of a
f-orporntion. the tax commissioner omits to make
any dednotion for investments in United States
bonds. Comm. v. Hamilton Co.. (12 Allen) 94 Mass.
299: Ins. Co. v. Loud. 90 id. 146. See also Comm.
V. Provident Inst., (12 Aliens 94 Mass. 312; affd., 6
Wnll. eii.
Nor -nhcre the corporation declared a dividend

of twenty per cent, on existing shares, payable,
at its option, in six years, either in money or new
Ktor-k. that in estimatin? the market value of the
old shares, no deduction was made on account of
the dividend. R. R. v. Comm., 100 Mass. 299.]

§ 30. The tax commissioners shall ascer-
tain from the returns or otherwise, the true
market value of the shares of each corpora-
tion included in the provisions of the pre-
ceding section, and shall estimate therefrom
the fair cash valuation of all said shares
constituting its capital stoclv on the first day
of May next preceding, which shall be taken
as the true value of its corporate franchise
for the purposes of this chapter. He shall

also ascertain and determine the value and
amount of all real estate and machinery
owned by each corporation, and subject to
local taxation, and of the deductions pro-

vided in the following section; and for this

puiT>ose he may take the amount or value
at which such real estate and machinery are
assessed at the place where the same are lo-

cated as the true amount or value; but such
local assessment shall not be conclusive of
the true amount or value thereof.

See §§ 41, 53, 58, post.

§ 40. Every coi-poration embraced in the
provisions of section thirty-eight shall annu-
ally pay a tax upon its corporate franchise
at a valuation thereof equal to the aggregate
value of the shares in its capital stock, as
determined in the preceding section, after

making the deductions provided for in this

section, at a rate determined by an appor-
tionment of the whole amount of money to

be raised by taxation upon property in the
commonwealth during the same current year,

as returned by the assessors of the several

cities and towns under section eighty-six of
chapter eleven, upon the aggregate valuation

of all the cities and towns for the preceding
year, as returned under sections fifty-four
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Taxation of corporations — P. S., ch. xiii, §§ 41, 47—49, 53, 54.

and fifty-five of said chapter: Provided,
That in case the return from any city or

town is not received pi'ior to tlie twentieth
day of August, the amount raised by taxa-

tion in said city or town the preceding year,

as certified to the secretary of the common-
wealth, may be adopted for the pui-pose of

this determination; And provided, further,

That the amount of tax assessed upon polls

the preceding year, as certified to the secre-

tary, may be taken as the amount of poll-tax

to be deducted from the whole amount to

be raised by taxation, for the pun^ose of as-

certaining the amount to be raised by taxa-

tion upon property. From the valuation, as-

certained and determined as aforesaid, there

shall be deducted, first, in case of i-ailroad

and telegraph companies, whose lines extend
beyond the limits of the commonwealth,
such portion of the whole valuation of their

capital stock, ascertained as aforesaid, as is

proportional to the length of that part of

their line lying without the commonwealth;
and also an amount equal to the value, as de-

termined by the tax commissioners of their

real estate and machinery located and sub-

ject to local taxation within the com-
monwealth: Second, in case of other

corporations, included in section thirty-eight

of this chapter, an amount equal to the

value, as determined by the tax commis-
sioner, of their real estate and machinery,
subject to local taxation, wherever situated:

Provided. That, whenever the chai-ter of

a corporation provides a different method
of ascertaining the valuation of its corporate

franchise for the pmi^oses of this chapter,

the same shall be ascertained in the method
provided in such charter.

See ch. 11, § 4.

§ 41. In case the value of the real estate

and machineiy located within the common-
wealth, of any corpoi-ation, as determined
by the commissioner, is less than the value

as determined by the assessors of the city

or town where such real estate or machinery
is taxable, said commissioner shall notify

the conwi-ation of such determination, and
if it does not, within one month from the

date of such notice, make application to

said assessors for an abatement, and does

not, in case of the refusal of said assessors

to grant an abatement, forthwith prosecute

an appeal in accordance with the provisions

of section seventy-one of chapter eleven, and
give notice thereof to the tax commissioner,
such determination shall be conclusive upon
said coi-poration. The tax commissioner may
appear before the county commissioners and
be heard upon any appeal made to them, and
the decision of the county commissioners
shall be conclusive as to the value.

See § 58, post.

§ 47. Companies * * * having a loca-

tion or place of business within this common-
wealth, in which the beneficial interest is

held in shares which are assignable with-
out consent of the other associates specific-

ally authorizing such transfer, shall be sub-
ject to the provisions of sections thirty-eight
to forty-one inclusive, fifty-thi'ee to fifty-

seven inclusive, and sixty to sixty-six in-

clusive, and the tax provided for in section
forty shall be paid by such company,
* * * upon the aggreg-ate value of the
shares of said capital stock, in the manner
provided in this chapter for taxes upon cor-

porations taxed under section forty.

See § 4, ante.

§ 48. The return required by section thirty-

eight wlieu made by such company, * * *

shall be made by the treasurer, agent, trus-

tee, superintendent, or business manager of
the same.

See § 4, ante, and cross-references.

§ 49. Every company, * * * to be taxed
under the two preceding sections shall, when
requiretl, submit its books to the inspection
of the tax commissioner and assessors of the
city or town in which the same is located;
and its treasurer, agent, trnstee, superin-
tendent, and business manager shall be sub-
ject to examination on oath by the tax com-
missioner and assessors in regard to all mat-
ters affecting the taxation of the s;ime.

See § 59, post. Record of transfer of stock to be
kept. Ch. 105, § 23.

§ 53. The tax commissioner shall, as soon
as may be after the first Monday iu August,
in each yeai*. notify the treasurer of each
corporation, * * * ^f ^j^g amount of its

tax under sections twenty-five, forty, forty-
two, forty-iive, foi-tj'-seven, fi.fty, and fifty-

two, to become due and payable to the treas-
ui'er of the commonwealth within thix'ty

days from the date of such notice: Pi-ovided,
That it shall not be due and payable earlier
than the first day of November. Such notice
shall also state that within ten days after
the date thereof the said corporation.
* * * may apply for a correction of said
tax, and be heard thereon before the board
of appeal hereinafter established.

§ 54. Any coiisoration, * * * taxable
under the provisions of sections forty, forty-
two, forty-three, forty-five, forty-seven, fifty,

and fifty-two, neglecting to make the returns
required by this chapter, or refusing or
neglecting, when required thereto, to submit
to the examinations proviued for therein,
shall forfeit two per cent, upon the par
value of its capital stock; all which penalties
may be recovered by an action of tort,

brought in the mime of the commonwealth,
either in the county of Suffolk or in the
county where the coi"poration is located. If
any corporation, * * * fails to pay the
taxes requii'ed to be paid to the treasurer of
the commonwealth under the provisions of
said sections forty, forty-two. forty-three,
forty-five, forty-seven, fifty, fifty-one, and
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Taxation of corporations — P. S., ch. siii, §§ 55-60.

fifty-two, he may forthwith commence an
action of contract in his own name, as treas-
urer, for the recovery of the same, with
interest at the rate of twelve per cent, per
annum until the same are paid. All penal-
ties under this section, and under sections
seven, forty-seven, fifty, and fifty-two, may
also be enforced, and all taxes under said
sections forty, forty-two. forty-three, forty-
five, fortj'-seven, fifty, fifty-one, and fifty-

two, may also be collected by information
brou.ffht in the supreme judicial court at
the relation of the treasurer of the com-
monwealth, and uix)n such information the
court may issue an injunction restraining
the further prosecution of the business of
the corporation, * * * until all such
taxes due or penalties incurred shall be paid,
with interest at the rate aforesaid, and costs.

In any proceeding under this section the
certificate of the tax commissioner or his
deputy shall be competent evidence of all

determinations made and notices given by
him. and of all values, amounts, and other
facts required to be fixed or ascei-tained by
him under this chapter.

Penalty for neglect. § 5, ante. Same. § 55,

past. See ch. 12, §§ 8-13.

§ 55. Any coi^oration * * * which fails

to make a return required by the provisions
of sections thirty-eight, forty-two. forty-
three, forty-four, forty-six, forty-eight, fifty,

and fifty-two, shall be liable on application
of the tax commissioner therefor to any of
the justices of the supreme judicial court,

to injunction resti'alning the same and the
agents thereof from the further prosecution
of its business, until the returns required
by law shall be made.

See § 5, ante.

§ 56. The lessee of the works, structures,

real estate, or machinery of any coi'poration,
* * * under sections forty, forty-two,

forty-three, forty-five, forty-seven, fifty,

fifty-one. and fifty-two, shall be liable as
well as the lessor to pay the amount of said

tax, and upon such payment may, in the ab-

sence of any agreement to the contrary, re-

tain the same out of the rent of the prop-
erty, or recover the same in an action

against the lessor.

§ 57. No taxes shall be assessed in any
city or town for State, county, or town pur-
poses, upon the shares in the capital stock of

coriiorations, companies, copartnei"sliips, or

associations, taxable under sections forty,

forty-two, forty-five, forty-seven, fifty, and
fifty-two, for any year for which they pay
to the treasurer the tax on their coi-i>orate

franchises or property under said sections;

but such proportion of the tax collected

of each coiiDoi-ation, company, eopartnei--

ship, or association, under sections forty,

forty-seven, fifty, and fifty-two, as coito-

sponds to the proportion of its stock

owned by persons residing in this com-
monwealth, shall be credited and paid to
the several cities and towns where it appears
from the returns or other evidence that such
shareholders resided on the first day of May
next preceding, according to the number of
shares so held in such cities and towns re-

spectively; Provided, That in case stock is

held by copartners, guardians, executors,
administrators, or trustees, the propoilion of
tax corresponding to the amount of stock
so held shall be credited and paid to the
towns where the stock would have been
taxed, under the provisions of the fourth,
fifth, sixth, and seventh clauses of section
twenty and of section twenty-four of chap-
ter eleven; And provided, further. That when
a town owns stock in any corporation taxed
upon its coi"porate franchise under this chap-
ter, a return to said town shall be made in

like manner as is provided in the case of
stock held by individuals residing in said
town.

See ch. 11, § 4.

§ 58. Said commissioner shall ascertain
and determine the amount due to each city

and town under the preceding section, sub-

ject to appeal to the board of appeal consti-

tuted as hereinafter provided, and shall no-

tify the treasurer of each city and town
thereof, and certify the amount, as finally

determined, to the treastirer of the common-
wealth, who shall thereupon pay over the

same.

See § 41, ante.

§ 59. Every corporation taxable under the
provisions of section twenty-five and of sec-

tions thirty-eighty to fifty-two inclusive, ex-

cepting coiT»orations taxable imder section

forty-six, shall, when required, submit its

books to the inspection of the tax commis-
sioner, and its treasurer and directors to

examination on oath in regard to all matters

affecting the determinations which are to

be made by said commissioner.

See § 49, ante.

§ 60. The tax on corporate franchises

herein imposed upon any corporation shall

not affect nor prevent the imposition and col-

lection of auy other tax now authorized, or

that may hereafter be authorized, upon any
special privileges, franchises, or business, en-

joyed or exei-cised by such corpoi-ation.

See ch. 11, § 4.

TITLE XII. OF THE REGULATIOX OF
TRADE IjV CERTAIX CASES.

CHAPTER LXXVII.

Of Money, Bonds, Bills of Exchange, Etc.

Sec. 4. Certain bonds of corporations to be nego-
tiable.

5. Issue of bonds, etc., payable to person
named,, in exchange for those payable to
bearer.
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Sec. 6. Issue of new bonds, etc., in case of trans-
fer of those payable to persons named.

7. Corporations, etc., to lieep register of
bonds, etc., payable to persons named.

§ 4. A bond or other obligation under seal

issued by a corporation or joint-stocli com-
pany for the payment of money, if purport-
ing to be payable to order, to bearer, or to a
person designated or bearer, shall be nego-
tiable in the same manner and to the same
extent as a promissory note.

§ 5. Evei-y county, city, and town in the
commonwealth, and every corporation organ-
ized under its laws, may at the request of
the owner or holder of any bond, promissory
note, or certificate of indebtedness issued
by it payable to bearer, at any time while
more than one year remains before the prin-

cipal of such bond, note, or certificate is

payable, issue in exchange therefor a bond,
note, or certificate of the same effect, pay-
able to the owner or holder by name.

See ch. 78, § 6. Issue of new bonds. § 6, post.

Register of bonds. § 7, post. Certain obligations,

issue of, prohibited. Acts of 1891, ch. 382. Same,

foreign corporations. Acts of 1894, ch. 476.

§ 6. Any person to whom a bond, note, or

certificate issued under the preceding sec-

tion is transferred by operation of law, or

by assignment acknowledged before an ofli-

cer authorized to take acknowledgments of

deeds conveying real estate in this common-
wealth, shall be entitled in exchange there-

for to a new bond, note, or certificate of the

same effect, payable to him by name.

Issue of bonds. § 5, ante.

§ 7. Evei-y * * * corporation shall keep
a register showing the number, date, amount,
and rate of intei-est of every bond, promis-

sory note, or certificate of indebtedness is-

sued by it under the two preceding sections;

of the time when and the name of the person

to whom the same is payable; and of the

bonds, notes, or certificates, if any, which
were received in exchange therefor; and shall

be entitled to a fee of fifty cents for every

bond, note, or certificate so registered.

See § 5, ante.

TITLE XIII. OF THE PREVENTION OF
FRAUDS AND PERJURIES.

CHAPTER LXXVIII.

Of the Prevention of Frauds and Perjury.

Sec. 6. Contracts for sale of certain bonds, stocks,

etc., to be void, unless vendor is the
owner, etc.

§ 6. Every contract, written or oral, for

the sale or transfer * * * of stock or a

share or interest in the stock of a bank,

company, * * * incorporated under a

law of the United States or of an individual

State, shall be void, unless the party con-

tracting to sell or transfer the same is, at

the time of making the contract, the owner

or assignee thereof, or authorized by the
owner or assignee or his agent to sell or
transfer the certificate or other evidence of
debt, share, or interest so conti'acted for.

See ch. 77, §§ 4 et seq.

TITLE XIV. OF THE INTE..-.AL POLICE
OF THE COMMONWEALTH.

Ch. 86. Of alien passengers and State paupers.
104. Of the inspection of buildings.

CHAPTER LXXXVI.
Of Alien Passengers and State Paupers.

Sec. 12. Corporations bringing strangers into State
to labor, to give bond for their support.

§ 12. Every corporation which brings into
this commonwealth any person not having
a settlement therein, or by whose means or
at whose instigation any such person is so
brought, for the purpose of performing labor
for such coii)oration, shall give a bond to

the commonwealth, to be delivered to the
State board, in the sum of three hundred
dollars, conditioned that neither such person,
nor any one legally dependent on him for
support, shall within two years become a
city, town, or State charge.

See Acts of 1894, ch. 508.

CHAPTER CIV.

Of the Inspection of Buildings.

Sec. 13. Rules for belting, etc., in factories, and
for cleaning machinery.

14. Rules for hatchways, etc.

§ 13. The belting, shafting, gearing, and
drums of all factories, when so placed as to
be, in the opinion of the inspectors men-
tioned in section nine of chapter one hun-
dred and three,* dangerous to persons
employed therein while engaged in their or-

dinary duties, shall be as far as practicable
securely guarded. No machinery, other than
steam engines, in a factory, shall be cleaned
while running, if objected to in writing by
one of said inspectors. All factories shall be
well ventilated and kept clean.

See Acts of 1894, ch. 508.

§ 14. (As amended May 30, 1882.) The
openings of all hoistways, hatchways, ele-

vators, and well-holes, upon every floor of
a factory, or mercantile or public buildings,
shall be protected by good and sufficient

trap doors, or self-closing hatches and safety
catches, or such other safeguards as said
inspectors direct; and all due diligence shall
be used to keep such trap doors closed at all

times, except when in actual use by the
occupant of the building having the use and
control of the same. All elevator cabs or
cars, whether used for freight or passengers,
shall be provided with some suitable me-

* Inspectors of factories.
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chanical device, to be approved by the said
inspectors, wliereby the cabs or cars will

be securely held in the event of accident
to the shipper rope, or hoisting machineiy,
or from any similar cause.

See Acts of 1894, ch. 508.

TITLE XV. OP CORPORATIONS.

Ch. 105. Of certain powers, duties and liabilities

of corporations.
106. Of manufacturing and other corporations.

CHAPTER CV.

Of Certain Powers, Duties and Liabilities

of Coi^porations.

Sec. 1. Provisions of this chapter to apply to all

corporations, except, etc.

2. Existing corporations to continue and to
have the same powers and liabilities,

except, etc.

3. Certain charters to be subject to altera-
tion or repeal.

4. General corporate powers.
5. By-laws.
6. Corporations may convey lands.
7. For carrying on mechanical or manufac-

turing "business may change location,
etc.

8. Created by charter, when to be organized.
9. First meeting of, how notified.

10. First meeting of corporations organized
tinder statutes.

11. In case of death, etc., of officers, justice
may call meeting.

12. Omcers may be elected, etc.
!?>. Executors, etc., may vote.
14. Regulation of officers voting by proxy.
15. Penalty, and remedy for violation.
16. Par value of shares to be one hundred

dollars; may be changed to that sum by
corporations already organized.

17. Shares not to be issued for less than par.
18. Telegraph and gas companies not to make

stock dividend, etc.

19. Certificates void, if issued in violation,
and directors liable, unless, etc.

20. Shareholders to have notice of increase of
capital stock, and opportunity to take
same; shares not so taken to be sold at
auction.

21. Treasurer, etc., to keep list of stockhold-
ers; penalty.

22. Corporations to register names and resi-

dences of stockholdei-s, and not issue
certificate to pay dividend if residence
is unknown.

23. Records of transfers to be made and kept
in the commonwealth.

24. Transfers, etc., not to affect rights of cor-

poration or of attaching creditors until
recorded; attachment invalid against
vendee if transfer is recorded in ten
days.

25. In transfers of stock as security, the debt
to be described, etc.

26. Record of transfer to be exhibited to
creditor upon request.

27. List of unclaimed dividends, etc., to be
published.

28. Foreign corporations may be sued, and
their property attached.

29. Warrants of distress against corporations
for damages, etc.

30. Franchise, etc., how attached on mesne
process.

31. May be sold on execution, etc.

32. Mode of sale, etc.
33. Sale may be adjourned.
34. Who shall be deemed highest bidder.

35. Officer's return to transfer the right of

toll, etc.

Sec. 36. Purchaser to have the same remedies for
damages as corporation.

37. Liabilities to continue.
'68. Corporation may redeem franchise.
39. Proceedings, where had.
40. Corporations may be dissolved upon peti-

tion, etc.
41. To continue for three years after charter

expires, to close concerns.
42. When corporations expire, etc., receivers

to be appointed.
4.S. Equity jurisdiction of supreme judicial

court.
44. Receivers to pay debts and distribute

surplus.
45. Returns 1o be made to secretary when

corporation is dissolved by the "court.

Section 1. The provisions of this chapter,
unless expressly limited in their application,
shall apply to all corporations organized un-
der or by the laws of this commonwealth,
except so far as they are inconsistent with
other provisions of these statutes concerning
particular classes of corporations.

Manufacturing and other corporations. Ch. 106,

§§ 1 et seq.

§ 2. Corporations now existing shall con-
tinue to exercise and enjoy their powers and
privileges, according to their respective char-
ters and to the laws now in force, and shall

continue subject to all the liabilities to which
the5' are now subject, except so far as said
powers, privileges, and liabilities are modi-
fied or controlled by the provisions of these

statutes; and all corporations organized un-
der genei"al laws shall be subject to such
laws as may be hereafter passed, and ap-

plicable thereto.

See ch. 106, §§ 4, 22.

§ 3. Every act of incorporation passed af-

ter the eleventh day of March in the year

eighteen hundred and thirty-one shall be
subject to amendment, alteration, or repeal

at the pleasure of the general court: but the

corporation, notwithstanding such repeal,

shall be subject to the provisions of sections

forty-one and forty-two; and such amend-
ment, alteration, or repeal shall not take

away or impair any other remedy which
may exist by law consistently with those

sections against the corporation, its members
or officers, for a liability previously incurred.

Notice to be given. Oh. 2, § 7. Right of amend-

ment. Ch. 106, § 5.

[The charter of, or other privilege or right

granted by act of the legislature, to a private

coi-poration is within the protection of the United
States Constitution; and the rights thereby granted

to the corporation cannot be impaired by a subse-

quent statute. Wales v. Stetson, 2 Mass. 143;

Nichols V. Bertram, (3 Pick.) 20 id. 342; Hardy v.

Waltbam, (7 Pick.) 24 id. 108; Opn. of the Jus-

tices (9 Cush.) 63 id. 604: Comm. v. Bridge, (2

Gray) 68 id. 339; R. R. v. R. R., (2 Gray) id. 1;

Conim. v. Essex Co., (13 Gray) 79 id. 239; College

V. Boston, 1U4 id. 470.

The charter of a corporation does not exempt Ita

propertv, or the use of its property from the con-

trol of "the legislature, by acts of general applica-

tion, enacted in the exercise of its police power,
for the security of public health, morals, safety,

or comfort, although the statute practically
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amounts to a prohibition. Brown t. Banks, 8
Mass. 445; Banlc v. Cbicliering, (4 Pick.) 21 id. 314;
Bridge v. Warren Bridge, (7 Picli.) 24 id. 344;
Comm. V. Bank, (21 Pick.) 38 id. 542; See. v. Cur-
tis, (22 Pick.) 39 id. 320; Comm. v. Alger, (7 Cush.)
61 id. 53; Opn. of Justices, (9 Cusli.) 63 id. 604;
R. R. V. AYakefleld, 103 id. 261; Sotiier v. Church,
109 id. 1; Comm. v. Liquors, 115 id. 1.53; Cemetery
V. Everett, 118 id. 354; Comm. v. Man. Co., 120
id. 883.
A reservation of the right to alter, amend, or

repeal the charter of the corporation, contained
within the charter itself or in a general act, re-

serves to the legislature the authority to make
any amendment or alteration of a charter subject
to it, which the legislature shall deem proper,
either by direct amendment, or by a general act,
or by a special act, applying to the particular cor-
poration. Comrs. v. Ilolyoke Co., 104 Mass. 446;
affd. by U. S. Supreme Ct., 15 Wall. .500; Worces-
ter V. R. R., 109 Mass. ±^6; Thornton v. Rv., 123
id. 32. See also RoxbuiT v. R. B., 60 id. 424; Hos-
pital V. State Co., (4 Grav) 70 id. 227; R. R. v.
R. R.. (4 Allen) 86 id. 198; Comm. v. R. R., 103 id.

254; Parker v. R. B., 109 id. 506; R. R. v. Ry., 118
id. 290.]

§ 4. Every corporation, where no other
provision is specially made, may (1) in Its

corporate name sue and be sued, appear,
prosecute, and defend to final judgment and
execution

;

Foreign corporation may be sued. § 28, post.

Warrants of distress, proceedings, etc. §§ 29-39,

post. To continue after dissolution to prosecute
and defend suits. § 41, post. Commencement of

actions, service of summons. Ch. 161, §§ 8 et seq.

Action not to abate, when. Ch. 165, § 26. Evi-

dence. Ch. 169, § 68. Judgment and execution.

Ch. 171, § 19 et seq.; ch. 215, §§ 30, 31. Answer
of corporation. Ch. 183, § 16. Indictment. Ch.

2lo, § 26. Costs. Ch. 198, § 33. Suits may be

defended bj- stockholder. Ch. 106, §§ 70, 71. Veri-

fication of pleadings by corporations. Ch. 167,

§ 8G. Corporate existence cannot be controverted,

when. Ch. 167, § 87, and note.

[The giving of the treasurer's bond is not a con-

dition precedent to the right to sue. Boston Co.

V. Moring, (15 Gray) 81 Mass. 211.

A corporation may commit a trespass, and is

liable to an action on the case, and subject gen-

erally to actions of tort as individuals are. Reed
V. Bank, 130 Mass. 443. See also Mower v. Lei-

cester, 9 id. 247; Foster v. Bank, 17 id. 479; Moore
v. R. R., (4 G.) 70 id. 465; Barrett v. R. R.. (3

Allen) 85 id. 101. Thus a corporation, although a
savings bank, is liable to an action for malicious
prosecution. Reed v. Bank, 130 Mass. 443. And
generally, a corporation is liable, even where a
fraudulent intent in fact is necessary to be proved,
the fraud or malice of its authorized agents being
imputable to the corporation. Id.

A joint action of tort lies against a corporation
and its sen-ant, for a personal injury inflicted by
the servant in the discharge of duties, although
they might have been equally well discharged
withotit undue or illegal force. Hewett v. Swift,
(3 Allen) 85 Mass. 420; Holmes v. Wakefield, (12
Allen) 94 id. 580.
An action lies by the owner of a raft against a

canal company, bound by statute to maintain the
canal of a depth and width sufflcient to enable
rafts of that description to pass, for injuries sus-
tained for insufficient deptli and width. Riddle v.

Locks^ 7 Mass. 169.
A corporation, authorized to construct a public

work, which does not use due care in the con-
structing or maintaining it, is liable to an action
of tort, by any person Injured by the negligence.
Bryant v. Carpet Co., 131 Mass. 491. See also
Rowe V. Bridge, (21 Pick.) 38 Mass. 344; Esta-

brooks V. R. R., (12 Cush.) 66 id. 224; Perry v.
Woostor, (6 G.) 72 id. 544; Sprague v. Wooster,
(13 G.) 79 id. 193.
A corporation owning a toll-bridge may maintain

a bill in equity, to restrain a citj' from unlaw-
fully laying out a highway over the bridge. Bridge
V. Lowell, (4 G.) 70 Mass. 174.
A corporation is a necessary party to a suit in

equity ag.iinst its trustees, to restrain the mis-
appropriation of a fund held bv it in trust. Tib-
balls V. Bidwell, (1 Gray) 67 Mass. 399. Or to
compel to apply funds to the payment of a de-
mand against the corporation. Lyman v. Bouney,
101 Mass. 562.
So it mitst be made a party to a bill against the

holder of a majority of the shares, to restrain
corporate acts ultra vires. Price v. Minot, 107
Mass. 49.
Or to prevent Its officers from paying out money.

Allen v. Turner, (11 Gray) 77 ]Mass. 436.
A member of the corporation, although not an

officer, is properly made a party to a bill for dis-
covery and relief, and must answer so much of
the bill as seeks discovery, although the bill states
no special reason for making him a party. Wright
V. Dane, (1 Met.) 42 .Uass. 237.
Where note in the form, " 1 promise to pay " is

signed " B., Prest. and Treas. C. Company," an
action lies upon the same against E., not against
the companv. Davis v. England, 141 iSIass. 587;
s. c, 6 N. E. Rep. 731.
Upon a note payable to the cashier of a bank,

or his order, an action lies in favor of the bank,
where the consideration proceeded from it. Bank
V. French, (21 Pick.) 38 Mass. 486.
Semble, that records of a corporation, certified

by the recording, are evidence in actions between
the members relating to corporate matters. Oakes
V. Hill, (14 Pick.) 31 Mass. 442. See, however,
Bank v. Hamlin, 14 Mass. 178; Hastings v. Turn-
pike, (9 Pick.) 26 id. 80; Stebbins v. Merit, (10
Cush.) 64 id. 27.
The record is evidence in an action between the

clerk who made it and the corporation; and the
fact that he recorded the vote is evidence in his
favor that he accepted his election to the olHce.
Delano v. Charities, 138 Mass. 63.
The knowledge of a stockholder in a mauufactur-

ing company, of the existence of certain facts. Is
KOt notice of the facts to the corporation. Bank
v. Martin, (1 Met.) 42 Mass. 294.
A corporation cauuot maintain an action upon a

contract made, before its incorporation, between
the defendant and the person at'tertvard incorpo-
rated, contemplating such incorporation, and the
business to be done thereafter, unless it has in
some manner become a party to the contract since
its incorporation. Match Co. v. Hapgood, 141
Mass. 145: s. c, 7 N. B. Rep. 22.
A private corporation is liable to an action by a

traveler, for injury from an obstruction, main-
tained bv it in the higiiway, although it was do'^e
extra vires. Taylor v. Boston, (12 Grav) 78 Mass.
415.
Though an incorporation is for the purpose of

ir.nnuftcturing woolens, the corporation may sue
for the value of groceries, dry goods, etc., sold for
it from a store kept by one who was its undis-
closed agent. Woolen Co. v. Lamb, 143 Mass. 420;
s. c, 9 N. E. Rep. 823.
A stockholder cannot maintain a suit in equity

agaiuT;! the corporation and certain of its olBcers
to seek redress against mismanagement, where he
fails to show an attempt made within the corpo-
ration, or that an attempt, if made, would have
been feitile, and where, moreover, years have
passed since some of the arts complained of were
done. Dunphy v. Assn., 146 Mass. 495; s. c, 16 N.
E. Rep. 426.
AVhere the master is a corporation, the oflicers

or agents charged with the duty of supplying the
machinery, etc., or selecting the foreman, etc., are
not fellow servants of the operator's but are
charged with the master's duties. Ford v. R. R.,
110 Mass. 240; Holding v. R. R., 129 id. 268; Law-
less V. R. R.. 136 id. 1. In the absence of statu-
tory requirements, a manufacturing company using
a mill otherwise properly constructed, is not liable
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to employe for failure to provide an escape from
fire, not caused by its own negligence. Jones v.
Mills, 126 Mass. 84; Keitli v. Mills, id. 90.

"NVl'.pre tiie agent of a corporation has given a
note in liis own name, the corporation, by ratifl-

catitin, adopts the name as its own and is liable
thereupon. Milledge v. Ii'on Co., (5 Gush.) 59
Mass. 158.

.V corporation is, and an agent is not, liable for
agent's act and omissions in the discharge of
its authorized functions, but not where he is act-
ing in a manner to which thev do not extend.
Thaver v. Boston, (19 Tick.) 36 Mass. 511; Lowell
V. R. R., (23 Pick.) 40 id. 24; Moore v. R. R., (4

Gray) 70 id. 465. See also Iron Co. v. Cone, 102
Id. 80; Nickerscn v. Dyer, 105 id. 320.
Where the agent acts by authority of an officer

of the corporation, and the evidence leaves it

doubtful whether he was the officer's or the cor-
poration's agent, that question is for the jury.
Delano v. Curtis, (7 Allen) 89 Mass. 470.
Averments held, insufficient to show a request

for directors to sue. Warren v. Para Rubber
Shoe Co.. 166 Mass. 97; s. c, 44 N. E. Rep. 112.

A corporation cannot defend against a promis-
sory note, issued by authority of its board of
directoi-s, in the hands of a bona fide indorsee for
value befoie maturity. Kneeland v. Rj'. Co., 45
N. E. Rep. 86.]

(2) Have a common seal, which it may al-

ter at pleasure;

(3) Elect iu such manner as it may de-

termine all necessary officers, fix their

compensation, and define their duties and
obligations;

See § 12, post. Officers, when and how chosen.

Ch. 106, §§ 20, 24. Business managed by officers.

Ch. 106, § 23, and note. Number of directors, clerk,

etc. Ch. 106, §§ 25, 26.

(4) And make by-laws and regulations con-

sistent with law, for its own government,

the due and orderly conducting of its af-

fairs, and the management of its propertj'.

By-laws, when adopted. Ch. 106, § 20. To pro-

vide for what. § 5, post. To provide for manner

of choosing officers. Ch. 106, § 24.

[A bv-law which Is partly void as being in ex-

cess of powers is not necessarily wholly void.

Amesbury v. Ins. Co., (6 G.) 72 Mass. 59b.]

[Powers and liabilities in Reneral,— In

general a corporation has no powers, except such

as are given to it by statute, either expressly or

by necessary impliciition. I'ai'isli^
'^V, f oo' • i oq

20 Mass. 232; Salem v. Ropes. (6 P.) 23 id. ~6.

See also Soc. v. Shaw. S id. 532.

Neither a railroad corporation, nor a corporation

for the manufacture of musical instniments, nas

auv power to guarantee the payment of the ex-

penses of a musical festival; and an action will

not lie against either corporation upon such a guar-

antv. Davis v. R. R., 131 Mass. 258.

a" manufacturing corporation eaunot enter Into

partnership with an individual. Mills v. Upton,

(10 G.) 76 Mass. 582.

But such a corporation may take another manu-

facturing corporation's shares in payment of a

debt. Howe v. Carpet Co., (16 G.) 82 Mass. 493.

In the absence of any legislative provision to

the contrary, a corporation may hold and sell its

own stock, 'and may receive it in pledge or pay-

ment in the lawful exercise of its corporate pow-
ers. Dupee V. Boston Co.. 114 Mass. 3.. See also

Nesmith v. Bank, (6 P.) 23 id. 324; American Co.

V. Haven, 101 id. 398; Leland v. Hayden, 102 id.

542
A corporation chartered to publish pious and use-

ful books, etc., with power to create a permanent

fund, the Income from which is limited, maj
,

it

the Income does not exceed the limited sum, re-

ceive a sum of money, on condition that it will

return it, if an additional amount is not raised
within a certain time; and if a question arises as
to the performance of the condition, may submit
It to arbitration. Moiville v. Soc, 123 Mass. 129.

Generally, as to the etl'ect of the expression ultra
vires, see Bank v. I'orter, 125 Mass. 333; Reser-
voir V. McKensie, 1.32 id. 71.

A purchaser of goods cannot object that the cor-
poration had no authority to carry on such a trade.
Glass Co. V. Dewey, 16 Mass. 94.

A corporation, acting wnuout authority, is not
in the position and with the privileges of an in-

fant, to avoid an improvident contract; but is in

the position, and subject to the disabilities, of a
wrongdoer. Bank v. Rogers, 125 Mass. 339.

So it cannot recover back money paid under an
executed contract, on the ground that it had no
power to make it. Id.

A corporation cannot object, as against a bona
tide holder, that its note was an accommodation
note, which it had no power to make. Bird v.

Daggett, 97 Mass. 494; Bank v. Globe Works, 101
id. 57.
Where a corporation makes an executory con-

tract, which is ultra vires, and fails to execute it,

assumpsit upon an implied promise lies to recover
back the money, paid thereon by the other party.
White V. Bank, (22 P.) 39 Mass. 181; Dill v. Ware-
ham, (7 Met.) 48 id. 438; Morville v. Soc, 123 id.

129.
The corporation Is bound by contracts, made in

its behalf by its agents and officers, only so far
as they act within the scope of the authority con-
ferred'upon them. Tippets v. Walker, 4 Mass. 595;
Havden v. Turnpike, 10 id. 397; Wyman v. Bank,
14 id. 58; Bank v. Bank, 17 id. 1; P^oster v. Bank,
id. 479; White v. Man. Co., (1 Pick.) 18 id. 215.

But an excess of power, by an officer or agent,
may be subsequently ratified by the corporation,
either expressly or by implication from its acts,

and then the act binds the corporation. Turnpike
V. Collins, 8 Mass. 292; Bank v. Bank, 17 id. 1;

Thaver v. Boston, (19 Pick.) 36 id. 511; Parish v.

R. R.. 141 id. .50(1; s. c, 6 N. E. Rep. 749
A corporation, like an individual, is boaud by an

implied promise. Smith v. Meeting House, (8

Pick.) 25 Mass. 178.

A corporation may adopt, for the purpose of
signing its notes, the firm name of its general
agents, in which case it is bound by notes thus
signed; and such adoption may be inferred from
the acts and statements of the agents, and the
acquiescence of the corjoration. Melledge v. Iron
Co., (5 Cush.) 59 Mass. 158.

Where a contract is made between a corporation
i'.nd one of its members, the corporation cannot,
bv its votes or acts, affect the rights of the other
p.artv. Revere v. Copper Co., (15 Pick.) 32 Mass.
S51.
Where the same persons compose two different

corporations and a proposition is made by one
corporation to the other, and partly executed by
both without a vote of acceptance by the latter,

an acceptance bv the latter may be iufeiTed.

Bridge v. Gordon," (1 Pick.) 18 Mass. 297.

Where persons, acting as a corporation, are af-

terward inco'Torated. and the no'v corporation
takes property of the former association, and agrees
to receive and pay all claims in favor of or against
the former association, it is liable for a note given
bv the latter. Soc. v. Church, (1 Pick.) 18 Mass.
372.
An order for goods addressed to a corporation,

and accepted by "A. B., treasurer," he being the
treasurer, is accepted by the coi-poration. Rogers
V. Stone Co., 134 Mass. 31. So a check, with the
name of the corporation printed in the margin,
s'''.'ued "A. B., treasurer," is the check of the cor-

poration. Carpenter v. Fransworth, 106 Mass. 561.

So a note, pui-porting to be made by a corporation,

and signed by its treasurer, is the note of the cor-

poration. Whitney v. Stow, 111 Mass. 368. An
assignment of a mortgage, purporting to be made
by the corporation, sealed and signed "A. B.,

president," or "A. B., treasurer," is the deed of

the corporation. Hutchins v. Byrnes, (9 Gray) 75
Mass. 367; Murphy v. Welch, 125 id. 489.



14 MASSACHUSETTS.

By-laws; meetings for organization — P. S., ch. cv, §§ 5-10.

A corporation Is chargeable with notice or knowl-
edge of a director, who Is acting for It in the
particular transaction, except where he Is acting
also for himself, or in behalf of another, with
whom he is interested in the transaction. Inne-
rarlty v. Bank, 139 Mass. 332; 1 N. E. Rep. 282.
Where a director, authorized by the board to

contract for certain machines, made a contract in
his own name, for the manufacture of patterns
for such machines, and when the manufacturer
presented his bill, told him to make It out against
the corporation, and on his doing so, the treas-
urer promised that the corporation would pay it;

a jury may find that the work was done for' and
by authority of the corporation. Merrick v. Rey-
nolds, lUl Mass. 381.
Where a statute authorizes a corporation to

make to a county a proposition for the sale of its
stock, under its seal and the signature of its presi
dent, and authorizes the county to accept it, and
the proposition is made under seal and the signa-
ture of the vice-president, and /accepted, the Ir-
regularity is covered by a subsequent statute, pro-
viding that no defects or irregularities before the
acceptance should invalidate the agreement.
County V. R. R., 121 Mass. 460.]

§ 5. Every corporation may by its by-laws,
where no other provision is specially made,
determine the manner of calling and con-
ducting its meetings; the number of mem-
bers that shall constitute a quonuu; the
number of shares that shall entitle the mem-
bers to one or more votes; the mode of vot-
ing by proxy; the mode of selling shares
for the payment of assessments; and the
tenure of office of the several officere; and
may annex suitable penalties to such by-
laws, not exceeding twenty dollai-s for one
offense; but no by-law shall be made by a
corporation repugnant to law or to its
charter.

See § 4, subd. 4, ante.

[See Wlggln v. Baptist Church, 8 Met. 301;
Davis V. Proprietors, etc., Id. 321.]

§ G. Every corporation may convey lands
to which it has a legal title.

No conveyance unless authorized by stockhold-
ers. Ch. 106, § 23. Corporation may hold real
estate. Ch. 106, § 36. Manufacturing company
may convey real estate. § 7, post.

[See Richardson v. Sibley, 11 Allen, 65.]

§ 7. A corporation organized under gen-
eral laws or created by special chai-ter, for
the purpose of earrj-ing on a mechanical or
manufacturing business in a city or town
named in its organization or charter, may ex-
tend or remove its business or amy pai-t
thereof to any other city or town in this
commonwealth, and may purchase, hold, and
convey so much real and personal estate in
such other city or town as may be necessary
for the purpose of carrying on its business
therein.

See ch. 106, § 7. Corporation may alter business
Ch. 106, §51.

§ 8. (As amended by Acts of 1898, ch. 336. >

A corporation created by charter, if no time
is limited therein, shall be organized within
two years from the passage of its act of

incorporation. Within thirtj' days after the
final adjournment of the meeting for organi-
zation of any coi-poration created by special
charter it shall be the duty of the recording
officer thereof to make, sign, swear to and
file for record in the office of the secretary
of the commonwealth, a certificate setting
forth the date on which the meeting for or-

ganization was held, the names of the offi-

cers elected at such meeting, and the amount
of capital stock, if any, fixed upon under
its charter.

See ch. 106, § 20.

[Long exercise of corporate powers will author-
ize the admission of oral evidence of the existence
and loss of a charter. Dillingham v. Snow, 5 Mass.
547; Stockbridge v. West Stockbridge, 12 id. 400.]

§ 9. The first meeting of any such corpo-
ration, unless otherwise provided in its act
of incorporation, shall be called by a notice
signed by the person or a majority of the
persons named therein, setting forth the
time, place, and pui-poses of the meeting,
and delivered seven days at least before the
meeting to each member, or published in
some newspaper of the county where the
corporation is established, or, if there is no
such paper, then in some newspaper of an
adjoining countJ^ The persons so named
and their associate subscribers to stock be-
fore the date of the act shall be authorized
to hold the franchise or privileges granted
until the corporation is organized. Tiie no-
tice of the first meeting of an incorporated
religious society may be affixed to xhe door
or to some otlier conspicuous part of its

meeting-house.

See §§ 10, 11, post. First meeting, how called.

Ch. 106, § 18. Subscribers to hold franchise. Id.,

§ 19.

[See Walworth v. Brackett, 98 Mass. 98; Uawea
V. Petroleum Co., lul id. 385.]

§ 10. The first meeting of a corporation
organized under general laws which make
no provision for the calling thei'eof may
be called in the manner set forth in the
articles of association, or, if they make no
provision, by a notice signed by a majority
of the associates, and published in the man-
ner prescribed in the preceding section.

See § 9, ante, and cross-references.

[A vote of a corporation, which affects the lia-

bility of some of the members who are its debtors,
cannot be regarded as assented to by them, if

they were not present, although they had notice
of the meeting. Bank v. Baker, (4 Met.) 45 Mass.
164.
A by-law of a corporation, which provides for

calling a meeting of members by the president or
secretary, on the application of ten members, does
not prevent the directors from calling such a meet-
ing. Ins. Co. V. Sortwell, (8 Allen) 90 Mass. 217.

If the record shows that the meeting was duly
called and transacted business, the presumption
is that a quorum was present. Id.

Meetings of members must be called by a per-
sonal notice to each, unless the charter or by-law
otherwise provide. Wiggins v. Church, (8 Met.)
49 Mass. 301.



MASSACHUSETTS. 15

Proxies; par value of shares; stock dividends — P. S., ch. cv, §§ 11-20.

If one is imbecile, etc.. he need not be notified.
Stebbins v. Merritt, (10 Cush.) 64 Mass. 27.
The general agent may call a meeting unless the

charter or by-laws otherwise provide. Id.]

§ 11. Wlien by reason of the death, ab-
sence, or other legal impediment of the offi-

cers of a coriDoration there is no person duly
authorized to call or preside at a legal meet-
ing, a justice of the peace may. on a writ-
ten application of three or more of the
members, issue a •warrant to either of them,
directing him to call a meeting by giving
such notice as had been previously I'equired

by law; and the justice may in the same
warrant direct such person to preside at the
meeting until a clerk is duly chosen and
qualified, if no officer is present legally au-
thorized to preside.

§ 12. A corporation when so assembled
may elect officers to fill all vacancies, and
act upon sucli other business as may by law
be transacted at a regular meeting.

See § 4, subd. 3, ante, and cross-references.

Tenure of office of directors determined by by-

laws. § 5, ante. Choice of officers. Ch. 106, § 20.

Same. Ch. 106, § 24.

§ 13. An executor, administrator, guardian,

or trustee shall re])reseut the shares or

stock in his hands at all meetings of the

corporation, and may vote as a stockholder.

See ch. 106, § 20.

[The right to vote, at meetings of the stock-
holders of a corporation, upon shares held on a
trust for the benefit of the corporation, is sus-

pended while they are so held. Ry. Co. v. Haven,
101 Mass. 398.]

§ 14. No officer of a corporation, unless

otherwise expressly provided by law, shall

aa proxy or attorney cast more votes than
represent twenty shares of the capital stock,

imless all the shares so represented by him
are owned by one person, nor aslv for, re-

ceive, procure to be obtained, or use any
proxy vote therein, except the votes he is

hereliy authorized to cast. No salaried offi-

cer of a corporation shall vote as proxj- or

attorney.

See § 1.5, post. Voting by proxy. Ch. 106, § 27.

Soliciting of proxy votes. Acts of 1889, ch. 222.

[See Ins. Co. v. Sortwell, 8 Allen, 217.]

§ 1.5. An officer of a corporation who vio-

lates any provision of the preceding section

shall forfeit not less than one hundred nor

more than five hundred dollars for each of-

fense; and the supreme judicial court, upon

petition of a stockholder in such corporation,

and after due notice and proof of such of-

fense, shall cause such officer to be forth-

with removed from his office; and such re-

moval shall forever after disqualify hi.n

from holding office in such con^oration.

[Sections 14 and 15 repealed by Stat. 1889, ch.

222, and new provisions as to lists of stockholaers.j

§ 16. The par value of shares in the capi-

tal stock of eveiy coiTporation hereafter or-

ganized, unless otherwise expressly provided
by law, shall be one hundred dollars; and
any corporation heretofore organized with
shares of a par value other than said sum
may change the par value to one hundred
dollars.

[This section is modified by Stat. 1894, ch. 500.]

Not to be issued for less than par. § 17, post.

Par value in certain corporations. Ch. 106, § 31.

Shares not to be sold at less than par. Ch. 106,

§§ 37-41. See Acts of 1894, chs. 500, 350, 472.

§ 17. No corporation, unless specially au-

thorized, shall issue any share for a less

amount to be actually paid in thereon than
the par value of the shares first issued

or fixed by a change made under the preced-

ing section.

See § 16, ante; § 20, post.

§ 18. No telegraph or gas-light company
chartered under the laws of this common-
wealth shall declare any stock dividend, or

divide the proceeds of the sale of stock

among its stockholders; nor create auy addi-

tional new stock or issue certificates thereof

to auy person whatever, unless the par value

of the shares so issued is first paid in cash

to its treasurer.

Par value to be one hundred dollars. § 16, ante.

Not to pay dividend, when. § 22, post. Certifi-

cates issued in violation of this section, void. § 19,

post.

§ 19. All certificates of stock issued in vio-

lation of the preceding section shall be void;

and the directors of the corporation issuing

the same shall be liable to a penalty of

one thousand dollars each, to be recovered

by indictment in any county where any of

them reside; but if auy such director proves

that before such issue he filed his dissent in

writing thereto with the clerk, or was ab-

sent and at no time voted therefor, he shall

not be so liable.

See ch. 106, § 60.

§ 20. When a corporation increases its

capital stock, if no other provision is made
by law, its directors shall give notice in

writing thereof to each stockholder who was
such at the date of the vote to increase,

stating the amount of the increase, the num-
ber of shares or fractions of shares of the

new stock which such stockholder is entitled

to take, and the time not less than thirty

days from the giving of such notice within

which such new stock shall be taken; and

within said time each stockholder may take

at par his proportion of such new shares,

according to the number of his shares at the

date of such vote to increase; and if, after

the expiration of said time, any shares re-

main untaken, the directors shall sell the
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same at public auction for the benefit of the
corporation, but shall not sell or issue any
shares for less than the par value thereof.

See § 17, ante. New shares, how disposed of.

Ch. 106, §§ 37-41. Same. Acts of 1894, ch. 472.

As to dividends, see note to § 27, post.

[Above section constrxied. Mason v. Mills, 132
Mass. 76.

AVliere a banliing corporation, having by its char-
ter the right of creating stock not less than a
certain amount, and not greater than another
amount, commences business with a smaller capi-
tal, and afterward increases it to the larger, a
holder of shares in the original stock has a right
to his pro rata of the increase, and may recover
damages for a deprivation thereof. Grav v. Bank,
3 Mass. 364; Wyman v. Powder Co., (8 C.) 62 id.
168.
Where a coi-poration, increasing Its capital stock,

offers to each of its stockholders his pro rata of
the new stock, on certain terms as to acceptance
and payment, one who accepts as prescribed, but
fails to pay the first installment, cannot, upon
tender, maintain an action against the corporation
for selling the shares subscribed for, as stock not
taken. Sewell v. R. R., (0 C.) 63 Mass. 5.
The provisions of the Revised Statutes, as to the

mode of selling shares for non-payment of assess-
ments, do not apply to such a subscription. Id.
Where a corporation issued its notes, convert-

ible into stock at par, and before the time fixed
for that purpose, voted to increase its stock, there
being, at tlie time the notes were issued, enough
stock under its control to convert all the notes, "it
was held that the noteholders were not entitled
to the benefit of the additional stock. Pratt v.
Tel. Co., 141 Mass. 225; s. c, 5 N. E. Rep. 307.
Where a corporation votes to increase its capital

stock, and that the stockholders may subscribe
therefor pro rata, and any new shares not taken
shall be sold, and the premiums paid to those
entitled to subscribe, the sum received upon the
sale is capital to the stockholder. „.xuus v. Al-
bree, (12 Allen) 94 Mass. 359.
Where directors of a corporation vote a cash

dividend to pay for new stock, if the issue of the
stock is void for non-compliance with above sec-
tion, the cash dividend cannot be claimed to one
entitled to the income of certain shares. Rand v
Hubuc... 115 Mass. 461.
Under above section, shares of a corporation

that increased its capital stock, not taken bv
stockholders, must be sold at pulilic auction
Smith V. Franklin, etc., Co., 168 Mass. 345: s c
47 N. E. Rep. 409.]

§ 21. The treasurer or cashier of everj^
corporation shall keep an accurate list of it's

stockholders with the number of shares
owned by each, which shall at all times,
upon Avritten appliaation by a stockholder,'
be exhibited for his inspection. If such
officer refuses so to exhibit such list, he shall
forfeit fifty dollars for each offense.

See ch. 106. § 26. List to be exhibited to officers.
Ch. 106, § 63. Treasurer shall give bond. Acts
1896, ch. 346, at p. 61.

§ 22. Every corporation shall register the
name and residence of all its shareholders,
and all changes therein of which it is noti-
fied; shall issue no certificate of stock to a
shareholder or purchaser of a share until
he informs the corporation of his actual
place of residence; and shall pay no divi-
dend to a shareholder whose actual place of
residence is unknown or has liecome uncer-
tain, until he informs the corporation tJiereof.

Certain corporations not to pay dividends, when.
§ 18, ante.

§ 23. All records of transfers of stock in
any corporation created by the sole authority
of this commonwealth shall be made and
kept therein. The ofllcer of every such cor-
poration whose duty it is to record such
transfers shall at the time of his appoint-
ment be a resident within the common-
wealth; and when he ceases to be such resi-

dent, the office shall become vacant.

See §§ 24, 26. Clerk to record transfer. Ch. 106,

§ 30. Relating to recording. Acts of 1884, ch. 229,

and note, at p. 45. Fraudulent transfer. Ch. 11,

§ 28. Books subject to inspection. Ch. 13, § 49.

Same. Ch. 171, § 48.

§ 24. No sale, assignment, or transfer of
stock in a corporation shall affect the right
of the corporation to pay any dividend due
upon the same, or affect the title or rights

of an attaching creditor, until it is recorded
upon the books of the corporation or a new
certificate is issued to the person to whom
it has been transferred; but no attachment
of such stock as the property of the vendor,
made after such sale, assignment, or trans-
fer, shall defeat the title or affect the rights
of the vendee, if such record is made or a
new certificate issued within ten days after
such transfer is made.

See modification of this section by 1884, ch. 229.

See § 23, ante, and cross-references.

§ 25. In ti-ansfers of stock as collateral

security, the debt or duty which such trans-

fer is intended to secure shall be sul^stan-

tially described in the deed or instrument of
transfer. A certificate of stock issued to a
pledgee or holder of such collateral security

shall express on the face of it that the
same is so holdeu; and the name of the
pledger shall be stated therein, who alone
shall be responsible as a stockholder.

See § 23, ante; ch. 106, § 30, and note to Acts of

1884, ch. 229, at p. 45.

[Where a stockholder transfers his shares to the
corporation, by a writing absolute in form, but in

fact as collateral security for a note, and surren-
ders his certificate, delivering at the same time an
agreement, that if he failed to pay the note, the
bank might sell, etc., and pay his interest and
receive liis dividends after the note is due. he
continues to be a member. Bank v. Cook, (4 Pick.)

21 Mass. 40.5.

Where a stockholder in a manufacturing corpo-
ration delivered the certificate, with a blank as-

signment thereof, to A., as collateral security for
a debt, and before the assignment was filled out,

or notice thereof given to the corporation, the
stock was attached by a creditor of the assignor,
who had no notice of the assignment, it was held,
that the attaching creditor was entitled to hold
the stock against A., although the certificate re-

cited that the stock was transferable only on the
books of the companv upon surrender of the cer-
tificate. Bank v. Williston, 138 Mass. 244; Fisher
V. Bank, (5 Grav) 71 id. 373; Boyd v. Mills. (7
Gray) 73 id. 406; Blanchard v. Dedham. (12 Gray)
78 id. 213; Johnson v. Somer^-ille. (15 Gray) 81 id.

210; Rock V. Nichols, (3 Allen) 85 id. 342.]
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§ 26. The treasurer, cashier, or other offi-

cer who has the lawful custody of the rec-
ords of ti-ansfers of shares, upon the written
request of a creditor of the general owner
of stock pledged or transfen-ed, shall exhibit
to him the record of such ti-ansfer; and in
case of refusal and of loss to the creditor
by reason thereof, the corporation shall be
liable for the amount of the loss.

See § 23, ante, and cross-references, and note to

ch. 229, Acts of 1884, at p. 45.

§ 27. Each coi"poration in this common-
wealth shall once in every five years publish
in some newspaper in the city of Boston,
and also in some newspaper, if there is any,
in the county where the coi-poration is es-

tablished, a list of all dividends and balances
which have remained unclaimed for two
years or more, with the names of the per-

sons to whose credit the dividends or bal-

ances stand; which publication shall be
continued in three sucessive papers.

See ch. 229, Acts of 1884, at p. 45.

[A certificate of shares of the guaranteed stock
of a corporation, declaring that dividends at a
certain rate are to be paid out of the net earn-
ings, does not constitute the holder a creditor of
the corporation, so as to enable him to maintain
an action at law to recover the stipulated divi-

dends, althoufrh the certilicate also declares that
the payment of such dividends is guaranteed. Wil-
liston V. R. R., il3 Allen) 95 Mass. 400.
An action for dividends declared lies by a stock-

holder against the corporation, although he has
no certificate: but not against the treasurer. Ellis

v. Bridge, (2 Pick.) 19 Mass. 243; French v. Fuller,
(23 Pick.) 40 id. 108.
Although a con)oration has no lien upon the

shares of a member for debts due to it, it may
withhold its dividends to pay such a debt. Sar-
gent V. Ins. Co., (S Pick.) 25 Mass. 90.]

§ 28. Corporations created by any other
state, having property in this common-
wealth, shall be liable to be sued and their
property shall be subject to attachment in

like manner as residents of other States hav-
ing property in this commonwealth are liable

to be sued and their property to be attached.
The service of the writ shall be made in the
manner provided in chapters one hundred
and sixty-one and one hundred and sixty-

four, with such further service as the court
to which the writ is returnable may order.

See § 4, subd. 1, ante, and cross-references. For-

eign corporations, powers and duties. See Act of

18&1, ch. 330, note, and cross-references.

[A foreign cori)oration may maint^iiu an action
in luis commonwealth. Livery Co. v. Watson, 10
Mass. 91; Land Co. v. Ames. (6 Met.) 47 id. 391;
Johnston v. Ins. Co., 1.32 id. 432.
One foreign corporation cannot maintain a bill

in equity here, against another foreign coiijoi-a-

tion, and a citizen of this commonwealth, to
enforce specific performance of a contract for the
delivery of bonds and certificates of stock, in pay-
ment for work to be performed in the foreign
Jurisdiction and to enjoin the disposition here of

stock and bonds, alleged to have been received in
violation of the plaintiff's right, although the cor-
poration uefendant has an office here. " Construc-
tion Co. V. R. R., 135 Mass. 34.

§ 29. When damages have been assessed
in favor of a person, either by an order of
county commissioners or by the verdict of
a jury, for an injury sustained in his prop-
erty by the doings of any corix>ration (ex-
cept railroads) authorized to receive toll, and
the damages remain unpaid for thirty days
after the order or verdict, such person may
have a warrant of distress against the cor-
poration for the damages assessed, together
with interest thereon and his reasonable
costs.

See § 4, subd. 1, ante, and cross-references.
Warrant of distress. Ch. 215, § 31.

§ 30. The franchise of a corporation au-
thorized to receive toll, and all the rights
and privileges thereof, shaU be liable to at-

tachment on mesne process; and when such
attachment or other service of mesne process
ia made on a corporation, the officer serving
the same shall leave an attested copy of the
process and of his return thereon with the
clerk, treasurer, or some one of the directors
of the cori^oration, fourteen days at least be-
fore the day of the sitting of the court to

which the same Is returnable.

Levy, how made. Ch. 171, § 30. Proceedings.

Ch. 157, § 136.

[Section referred to. Richardson v. Sibley, 11

Allen, 71. See also Commonwealth v. Turnpike
Corp., 5 Cush. 509.]

§ 31. When a judgment is recovered
against a coiixiratiou authorized to receive
toll, its franchises, with all the rights and
privileges thereof so far as relate to the
receiving of toll, and also all other corporate
property real and personal, may be taken
on execution or Avarrant of distress and sold

by public auction.

Mode of sale, etc. §§ 32-40, post. See ch. 171,

§§ 30-50.

[See Comm. v. Turnpike Co., 5 Cush. 509.]

§ 32. The officer having such execution or
warrant of distress shall, thirty days at least

before the day of sale of any franchise or
other corporate personal property, give no-

tice of the time and place of sale by posting

up a notification thereof in any city or town
in which the cleric, treasurer, or any one of

the directors dwells, and also by causing an
advertisement of the sale, expressing the
name of the creditor, the amount of the
execution, and the time and place of sale, to

be Inserted three weeks .successively in some
newspaper published in any county in which
either of said officers of the corporation
dwells, if any such there is; the last of which
publications shall be at least four days be-

fore the day of sale.
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See § 31, ante. Sale may be adjourned. § 33,

post. Treasurer to give notice. Cli. 106, § 45.

§ 33. The officer who levies such execution
or warrant of distress may adjourn the sale
for a time not exceeding seven days, and
so from time to time until the sale is com-
pleted.

See § 32, ante.

§ 34. In the sale of such franchise, the
person who satisfies the execution or war-
rant of distress with all legal fees and ex-
penses thereon, and who agrees to take such
franchise for the shortest period of time
and to receive during that time all such tolls

as the coiijoration would by law be entitled
to demand, shall be considered as the highest
bidder.

See § 32, ante.

§ 35. The officer's return on the execution
or warrant of distress shall transfer to the
purchaser all the privileges and immunities
of the coi-poration. so far as relate to the
right of demanding toll; and the officer shall
immediately after the sale deliver to the pur-
chaser possession of all the toll-houses and
gates belonging to the corijoration, in what-
ever county the same are situated; and the
purchaser may thereupon demand and re-

ceive to his own use all the toll which ac-
crues within the time limited by the term of
his pui'cliase, in the saane manner and under
the same regulations as the corporation was
before authorized to demand and receive the
same.

See ch. 171, § 50.

§ 36. A person who has purchased the
franchise of a coi-poration under a sale upon
execution or wan-ant of distress, and the
assignee of such person, may recover in an
action of tort any penalties imposed by law
for an injury to the franchise or for other
cause, and which such coi-poration would
have been entitled to recover during the
time limited in the purchase of the fran-
chise; and during that time the corporation
shall not be entitled to prosecute for such
penalties.

See ch. 171, § 50.

§ 37. The corporation whose franchise has
been so sold shall in all other respects re-
tain its powers, be bound to the discharge
of its duties, and liable to the same pen-
alties and forfeitures as before the sale.

§ 38. The coi-poration may at any time
within three months from the time of sale
redeem the franchise by paying or tendering
to the purchaser the sum that he paid, with
twelve per cent, interest thereon, but with-
out any allowance for the toll which he has
received; and upon such payment or tender
the franchise and all the rights and privi-

leges thereof shall revert and belong to the
coiT>oration as if no such sale had been
made.

§ 39. All proceedings respecting attach-
ments and the levy of executions or war-
rants of distress may be had in any county
in which the creditor, president, treasurer,
clerli, or a director of the corporation, re-

sides.

See § 4, subd. 1, ante, and cross-references.

§ 40. When a majority in number or in-

terest of the members of a coiijoration de-
sire to close its concerns, they may apply
by petition to the supreme judicial court,
setting forth in substance the grounds of
their application, and the court, after due
notice to all parties interested and a hear-
ing, may for i"easonable cause decree a dis-

solution of the coiiooration. A corporation
so dissolved shall be deemed and held ex-
tinct in all respects as if its coi'porate exist-

ence had expired by its own limitation.

See §§ 41-45, post. Corporation may be dissolved
by general court. Ch. 106, § 5. Failure to make
annual statement. Ch. 106, § 55. Proceedings on
quo warranto. Ch. 186, §§ 17 et seq.

[Surrender by a corporation of its franchises to
and the acceptance thereof by the government
amount to a dissolution. Stone v. Farmingham,
109 Mass. 303. See also Revere v. Copper Co., (15
Pick.) 32 id. 351; Glass Co. v. Langdon, (24 Pick.)
41 id. 49; Folger v. Ins. Co., 99 id. 267. And a
subsequent mention of the former corporation In
a statute does not revive it. Thornton v. Ry., 123
Mass. 32.
Mere non-user of franchises, and failure to elect

officers, will not dissolve the corporation without
judicial or legislative action. Russell v. McLellan,
(14 Pick.) 31 Mass. 63; Oakes v. Hill, (14 Pick.) id.

442; Lynd v. Hill, (14 Pick.) id. 447, note; Glass
Co. V. Langdon, (24 Pick.) 41 id. 49; Knowlton v.
Ackley, (8 Gush.) 62 id. 93.
And notice to the executive department by the

coi-poration, that it claims no fui-ther interest in
its act of incorporation, is not a dissolution. Re-
vere V. Copper Co., (15 Pick.) 32 Mass. 351.
So as to insolvencv and a general assignment

to trustees to pay debts. Glass Co. v. Langdon,
(24 Pick.) 41 Mass. 49.
Under above section it is not reasonable cause

for the dissolution of a telegraph company, upon
a petition of a majority, that it has fraudulently
leased its line to another company, if, after filing
the petition, the lease is annulled by both com-
panies. In re Tel. Co., 119 Mass. 447. Nor is it

reasonable cause for dissolution of a manufactur-
ing company that one person owns the majority
of the stock, and for many years has controlled
the elections and managed the company, without
regard to the wishes and interests of the petition-
ers, and so as to result in a loss. Pratt v. Jewett,
(9 Gray) 75 Mass. 34.]

§ 41. Every coiTporation whose charter ex-
pires by its own limitation or is annulled by
forfeiture or otherwise, or whose corporate
existence for other puriDOses is terminated in
any other manner, shall nevertheless be con-
tinued as a body corporate for the term of
three years after the time when it would
have been so dissolved, for the purpose of
prosecuting and defending suits by or
against it, and of enabling It gi-adually to
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settle and close its concerns, to dispose of
and convey its property, and to divide its

capital stock, but not for tlie purpose of
continuing the business for whicli it was
established.

See § 4, subd. 1, ante, and cross-references.

[Section construed. Thornton v. Ry. Co., 123

Mass. 32.]

§ 42. (As amended 1884, ch. 203.) When
the charter of a corporation expires or is

annulled, or the corporation is dissolved as
provided in section forty, or its corporate
existence for other purposes is terminated
in any other manner, the supreme judicial

court, on application of a creditor, stock-

holder or member, may appoint one or more
persons to be receivers to take charge of

its estate and effects, and to collect the debts
and property due and belonging to it; with
power to prosecute and defend suits in its

name or otherwise, to appoint agents under
them, and to do all other acts which might
be done by such corporation, if in being,

that are necessary for the final settlement
of its unfinished business. The powers of

such receivers may be continued as long

as the court deems necessary for said pur-

poses.

Receivers to pay debts, etc. § 44, post.

§ 43. The court shall have jurisdiction in

equity of the application and of all questions

arising in the proceedings thereon; and may
make such orders, injunctions, and decrees

therein as justice and eqtiity require.

§ 44. The receivers shall pay all debts

due from the corporation, if the funds in

their hands are sufficient therefor; and if

not, they shall disti-ibute the same ratably

among the creditors who prove their debts

in the manner directed by any order or

decree of the court for that purpose. If

there is a balance remaining after the pay-

ment of the debts, the receivers shall dis-

tribute and pay it to and among those who
are justly entitled thereto as having been
stockholders or members of the corporation,

or their legal representatives.

See § 42, ante.

§ 45. When a corporation is dissolved by
the supreme judicial court, the clerk of the

courts for the county in which the decree

or order for dissolution is made shall forth-

with make return thereof to the secretary

of the commonwealth, giving the name of

the eoi-poration dissolved, and the date upon

which such order or decree was made.

CHAPTER CVI.

Of Manufacturing' and Other Corporations.

Sec. 1. Commissioner to be sworn; his duties,

2. Abstracts of certificate to be submitted

to general court.

3. What corporations shall be governed by

this chapter.

Sec. 4. Certain manufacturing corporations may
become subject to this chapter by re-
cording certificate, etc.

5. Charters may be revoked, corporations dis-
solved, and provisions of this chapter
amended, etc., by the general court.

6. Persons may become a corporation by as-
sociating together in writing, etc.

7. For mechanical, mining or manufacturing
business.

8. Persons may become a corporation for
cutting, etc., ice; agricultural, horticul-
tural or quarrying business, or printing
and publishing.

9. Persons may become a corporation for
co-operative, etc.

10. For opening canals, etc., for propagation
of herrings and alewives.

11. For making gas, and furnishing steam
and hot water.

12. As common carriers of persons and prop-
erty.

13. For erecting, etc., hotels and public halls.
14. For any other lawful business, except,

etc.
15. To take up the business and property of

bankrupt, etc., corporation.
16. Contents of agreement.
17. Corporate name.
18. First meeting, how called and notified.
19. Subscribers to hold franchise; may take

equal number of shares at first meeting.
20. Organization; choice of officers; records.
21. Certificate of organization to be made,

examined by commissioner, and filed
with secretary of the commonwealth;
certificate of secretary; to have force
of special charter, and be evidence of
Incorporation.

22. Certain corporations previously organized
may file certificate, and furnish proof
of organization; same to be examined
by commissioner, and filed with secre-
tary; certificate to be issued in such
case, etc.

23. Business, how man.Tged; real estate, how
leased, mortgaged or conveyed.

24. Oflicers, how chosen.
25. Number of directors; president.
26. Clerk; treasurer.
27. Voting by proxy.
28. Quorum of stockholders.
29. Stockholders to have certificates of stock.
30. Transfer of shares; lost certificates.
31. Par value of shares in co-operative and

fishing associations; may be changed.
32. Capital stock of companies specially char-

tered to be fixed at first meeting.
33. Capital stock, when fixed, to be changed

only as provided by law.
34. Increase and reduction of capital.
35. Certain corporations previously chartered

may increase and reduce capital.
36. Mechanical, manufacturing and gas com-

panies so increasing may hold real es-
tate, etc.

37. How new shares shall be disposed of.
38. Same subject; co-operative associations.
39. Same subject; gas companies.
40. Same subject
41. Same subject.
42. Special stock.
43. Assessment upon shares.
44. Sale of shares to pay assessments.
45. Notice of sale, and deed of shares sold.
46. Corporation shall not commence business

until capital Is paid and certificate filed.

47. Capital stock, how to be paid in.

48. May be paid in property.
49. May be paid In claims and property of

corporation in certain cases.
50. May hold real estate; may do business out

of the commonwealth; shall not trans-
act business not specified, except, etc.

51. Any corporation may alter its business by
vote of all its stockholders.

52. Gas companies may furnish steam and
hot water.
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Sec. 53. Cotton and woolen companies may manu-
facture silk, etc.

54. Annual certificate of condition.
55. Corporations failing: for two years to

make same may be dissolved.
56. Certificate of increase of capital stock.
57. Certificate of reduction of capital stock.

58. Fishing associations to file proof of au-
thorization.

59. Certificates to be examined and indorsed
by commissioner; when filed to be con-
ciusive, except, etc.

60. Liability of officers for debts and con-
tracts.

61. Liability of stockholders or members.
62. Offlcers, etc., not liable until judgment is

recovered and execution returned unsat-
isfied.

63. Clerk to furnish creditor with names of
officers and stockholders.

64. Creditor may file bill in equity, etc.
65. Stockholders to be assessed in proportion;

limit of liability.

66. Liability of estates in hands of executors,
etc.

67. Suit in equity not abated by death of one
defendant.

68. Not to be dismissed without order of
court, etc.

69. Not abated by non-joinder of persons
liable.

70. Suits may be defended by stockholders.
71. Bond for costs may be required.
81. Penalties for omitting to file certificates.
82. Informations to recover same may be

brought in Suffolk.
83. Penalty for refusing to give certificate, or

for giving false certit:cate.
84. Fees for filing and recording certificate

of organization; of inr-reaso of capital;
of change of business: of condition;
other certificates; copies.

COMiriSSIOXER OF CORPORATIONS.
Section 1. The commissiouer of coi-pora-

tions .shall be sworn to the faithful discharge
of his duties. He shall examine the certifi-

cates submitted to him under the provisions
of these statutes, and mal^e suitable indorse-
ments uix)n such as conform to the require
ments of law. He shall keep a record of
the names of corporations submitting cer-
tificates to his inspection, with the date of
inspection and of his certificates when given,
and the result in brief of his inspection.
He shall bring instances of neglect or of
omission to comply with the provisions of
this chapter on the part of corporations to

the knowledge of the attorney-general, for
the enforcement of the penalties therefor.
He shall not receive any fees for the per-

formance of his duties.

See ch. 10.5, § 1. Contents of certificate submit-
ted to commissioner. § 21, post. Same as to cor-

poration previously organized. § 22, post. Certifi-

cate examined by commissioner, when. § 59, post.

Attorney-general. Ch. 186, § 22. Commissioner
may change name. Acts of 1891, ch. 360. See

Acts of 1884, § .330.

§ 2. The secretary of the commonwealth
shall annually prepare, cause to be printed,
and on the first Wednesday of January sub-
mit to the general court, a true abstract
from the certificates required by this chap-
ter to be deposited with him.

See § 21, post.

CORPORATIONS GOVERNED BY THIS
CHAPTER.

§ 3. All corporations organized or char-
tered under or subject to the provisions of
this chapter, of chapter two hundred and
tAA'enty-four of the statutes of the year eigh-
teen hundred and seventy, of the statutes in
amendment thereof and in addition thereto,
of chapter one himdred and eighty-seven or
two hundred and ninety of the statutes of
the year eighteen hundred and si.vty-six, of
ch;ipter sixty or sixty-one of the General
Statutes, of chapter one hundred and thirty-
three of the statutfs of the year eighteen
hundred and fifty-one. or of chapter thirty-
eight of the Revised Statutes, those estab-
lished by special charters subsequently to
the twenty-thii-d day of Februaiy in the
year eighteen hundred aud thirty for the
puiyjose of cari"j'ing on any kind of manu-
facture, and those which in compliance with
law have voted to adopt the provisions of
chapter fifty-three of the statutes of the
political year eighteen hundred and twenty-
nine, of chapter thirty-eight of the Revised
Statutes, of chapter sixty of the (general
Statutes, of chapter two bundled a ad
twenty-four of the statutes of the year
eighteen hundred and seventy, and have
performed the things in that behalf pre-

sr-ribed in the several statutes so adopted,
aud those which shall comply with the fol-

lowing section and the respectiA^e officers and
stockholders of all such corporations, ma.v
exercise the powers, and shall be governed
by the provisions, and be subject to the lia-

bilities, prescribed in this chapter.

Any corporations governed by §§ 3 and 4 may
alter its business under § 51. See Stat. 1885, ch.

310..

See ch. 105, § 1. Corporation subject to this

chapter. §§ 4-15. Acceptance of acts. Acts of

1883, ch. 100.

[A corporation to refine, and prepare for use, nil,

coal, Ptc, is a manufacturing corporation. Hawes
V. Petroleum Co., 101 Mass. 38.5.]

§ 4. If any manufacturing corporation char-

tered before the twenty-third day of T'"'eb-

ruary in the year eighteen hundre<l and
thirty, at a legal meeting called for the pur-

pose, adopts this chapter, and causes to be
recorded in the registry of deed.s, in the
county or district where such corporation is

established, a certificate signed by its presi-

dent, treasurer, clerk, and a majority of its

directors, stating the amount of its capital

.•ictiially paid in, and, if any part thereof

has been divided or withdrawn, the amount
so divided and withdrawn, and also the
amount of its debts and ei-edits, and an esti-

mate of the value of its real and personal

estate for the purpose of carrying on its

business at the time of making stich cer-

tificate; and if such officers malco oath that

they have carefully examined the records

and accounts of said coi-porations, and faith-
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full}' estimated the value of the property
and fuuds thereof, and that said certiticate

by them signed is time according- to their
best knowledge and belief; then such cor-
poration with its members and officers sh.ill

be entitled to all the rights, privileges, aufl

immunities, and be subject to all the lia-

bilities, duties, and restrictions, set forth in

this chapter applicable to such corporations;
and no stockholder therein shall be liable

for any debts of the corporation contracted
after the recording of such certificate, ex-

cept for the causes and in the manner here-

inafter provided.

See § 3, ante.

RIGHT OF REVOCATIOX. AMENDMENT AND
REPEAL.

§ 5. The charter of any corporation which
is subjeat to the provisions of this chapter
may be revoked by the general court for
any cause which it deems sufficient, and
the provisions of this chapter may be
amended or repealed so as to affect existiiig

coiporat.ions at the pleasure of the gen
eral court, and it may, by special act, an-

nul or dissolve any coiTporation which is sub-

ject to said provisions.

Notice to be given. Ch. 2, § 5. Charter subject

to alteration. Ch. 10.5. § 3. Corporation may be

dissolved. Ch. 105, § 40.

FORMATION OF CORPORATIONS.
Purposes, Number of Associates, and Limits of

Capital Stock.

§ G. Any such number of persons as is

hereinafter provided, who associate them-
selves together by such an agreement in

writing as is hereinafter de>^cribed. with the

intention of forming a corporation for any
puriiose hereinafter specified, iipon comply-
ing with the provisions of section tAveuty-

one, shall be and remain a coi-poration.

See ch. 2, § 7.

[The acceptance of a charter by the persons
named Liierein, and their organization, pursuant
thereto, create them a corporation, and such cor-

poration holds the franchise by which it is au-

thorized to receive and enforce subscriptions to its

capital stock, but until something further is done,

it is not the corporation contemplated by the
charter, with the capital stock specified therein.

Land Co. v. Holley. 129 Mass. 540. See also un-
der the general act, Hawes v. Anglo-Saxon Co.,

101 id. 385.]

§ 7. For the pm-pose of can-yinff on any
mechanical, mining, or manufacturing busi-

ness, except that of distilling or manu-
facturing intoxicating liquors, thi-ee or more
pei-sons may associate themselves, with a

capital of not less than five thousand nor

more than one million dollars.

Par value of the stock shall be what. Acts 1894,

ch. 500.

See ch. 10.5, § 7. Organization of corporation.

§§ 16 et seq., post.

[Section applied. Howes v. Petroleum Co., 101

Mass. 385.]

§ 8. For the puiiiose of cutting, storing,
and selling ice, or of carrying on any agri-
cultural, horticultural, or quarrying business,
or of printing and publishing newspapers,
periodicals, books, or engravings, three or
more persons may associate themselves, with
a capital of not less than five thousand nor
more than five hundred thousand dollars.

Par value of the stock shall be what. Acts 1894,

ch. 500.

Organization. §§ 16 et seq., post.

[See Howes v. Petroleum Co., 101 Mass. 385.]

§ 9. For tlie purpose of co-operation in
can-ying on any business autliorized in the
two preceding sections, and of co-operative
Irade, seven or more persons may associate
themselves, with a capital of not less than
one thousand nor more than one hundred
tlioiLsand dollars

Nee § 21, post.

§ 10. For the pui-pose of opening outlets,

canals, or ditches for th(^ introduction and
propagation of herrings and alewives, three
cr more persons may associate themselves,
with a capital of not less than one thoasand
nor more than five thousand dollars.

See § 21, post.

[Section 11. For the purpose of making and sell-

ing gas for light [for heating, cooking, chemical
and mechanical purposes, Stat. 1885, chap. 240], or
for the purpose of generating and furnishing steam
or hot water for heating, cooking and mechanical
power [or for the purpose of generating and fur-
nishing hydrostatic pressure for mechanical power]
in any city or town, or for [either or both] [any
two or more, see 1891, chap. ISO] of said purposes,
ten or more persons may associate themselves,
with a capital of not less than five thousand nor
more than five hundred thousand dollars.]

Section 11 is amended by Stat. 1893, ch.

397, to read as follows:

§ 11. For the pun>ose of making and sell-

I

ing gas for light, or for the puiioose of gen-
erating and furnishing steam or hot water
for heating, cooking, and mechanical power,
or for the puniose of generating and furnish-
ing hydrostatic or pneumatic pressure for
mechanical power, in any city or town, or
for any two or more of said purijoses, ten
or more persons may associate tliemselves,

with a capital of not less than five thousand
nor more than five hundred thousand dol-

lars.

[For further provisions relating to gas compa-
nies, see Stat. 1885, chs. 240, 314; 1886. ch. 346;

1887, ch. btM, j.^o», chs. 350, 42o; 1894, ch. 350.]

See § 21, post.

§ 12. For the purpose of transacting the

business of a common carrier of persons or

property, three or more persons may asso-

ciate tliemselves. with a capital of not less

than five thousand nor more than one mil-

lion dollars, with power to undertake for

the carriage of persons or pi'operty beyond
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the limits of this commonwealth, but uot to

purchase or operate railroads, canals, or
ferries.

See § 21, post.

§ 1.3. (As amended March 9, 18S8.) For the
purpose of erecting and maintaining a hotel,

public hall, or building for manufacturing
or mechanical purposes, three or more per-

sons may associate themselves, with a capi-

tal of not less than five thousand, nor more
than five hundred thousand dollars, but
with no power to engage in the business of

keeping a hotel.

Par value of the stock shall be what. Acts of

1894, ch. 500.

See § 21, post.

§ 14. For the pui-pose of caiTying on any
lawful business not mentioned in the seven
preceding sections, except buying and sell-

ing real estate, banking, insurance, and any
other business the formation of conjorations

for which is otherwise regulated by these

statutes, three or moi*e persons may asso-

ciate themselves, with a capital of not less

than one thousand nor more than one mil-

lion dollars.

[By Stat, of 1884, ch. 180, and 1887, ch. 214,

§§ 62, 63 and 64, corporations may be formed to

examine and guarantee titles to real estate. See
1887, ch. 214. §S 6.3, 64.]

[By Stat, of 1885, ch. 265, corporations may be
Tormed for cremating the bodies of the dead, etc.]

Par value of the shares shall be what. Acts

1894, ch. 500.

See § 21, post.

§ 15. Any or all of the creditors of any
coiTporation existing by authority of this

commonwealth and organized or chartered

for any purpose designated in this chapter,

which has been adjudged bankrupt or in-

solvent or has made an assignment of its

property for the benefit of its creditors, or

any or all persons for whose benefit such
corporation has assigned the whole or any
part of its property, and such other person
or persons in either case as they may select,

may associate themselves for the piu-pose

of forming a corporation to acquire the

whole or any part of the property of such
bankrupt or insolvent corporation, or of that

assigned for the benefit of its creditors, and
to caiTy on the business previously author-

ized to be carried on by said bankrupt or

insolvent corporation.

See § 21, post.

Agreement, Name, and Organisation.

§ 16. Such agreement shall set forth the

fact that the subscribers thereto associate

themselves together with the intention of

forming a corporation, the coi-porate name
assumed, the purpose for which it is formed,
the town or city, which shall be in this

commonwealth, in which it is established or
located, the amount of its capital stock, and
the par value and number of its shares.

Corporate name. § 17, post. Par value of

shares. Ch. 105, § 16. Capital stock fixed at first

meeting. § 32, post.

[See Bird v. Daggett, 97 Mass. 494.]

§ 17. Any corporate name may be assumed
[see Stat. 1891, chap. 257, for new pro-
visions as to corporate name] which indi-

cates that it is a corporation, and which is

not in use by an existing corporation or
company; and the name assumed shall be
chansred only bj' act of the general court.
[But see Stat. 1891, chap. 360.] If organized
for the pui-poses mentioned in section nine
or ten, the words " co-operative," or " fish-

ing." respectively, shall form part of the
name.

Agreement to contain name. § 16, ante. Cer-
tain names prohibited. Acts of 1891, ch. 257.

Commissioner authorized to change name. Acts
of 1801. ch. 300. May sue in corporate name.
Ch. 105, § 4.

§ 18. The first meeting shall be called by
a notice signed by one or more of the sub-
scribers to such agreement, stating the time,
place, and purpose of the meeting, a copy
of which notice shall, seven days at least

before the day appointed for the meeting,
be given to each subscriber, or left at his
usual place of business or place of residence,
or deposited in the post-office, post-paid, and
addressed to him at his usual place of busi-

ness or of residence. And whoever gives
such notices shall make affidavit of his
doings, which shall be i*ecorded in the
records of the corporation.

First meeting, how called. Ch. 105, §§ 9, 10.

[Where one only of three persons named as cor-
porators in the charter signed the call for the
first meeting, and the others refused to sign it, and
did not attend or otherwise participate in the or-

ganization, but made no objection to the pro-
ceedings or any claim to exercise corporate powers,
the organization is sufficient, except as against the
commonwealth. Walworth v. Brackett, 98 Mass.
98.] I

§ 19. Until the organization is completed,
the subscribers to the agreement of associa-

tion shall hold the franchise; and if it is not
otherwise provided in such agreement, each
subscriber may take an equal number of the
shares in the capital stock upon paying the
assessments thereon as called for by the
corporation, if he elects to take such shares
at the first meeting. All shares not so taken
shall be disposed of as the corporation de-

termines.

See ch. 105, § 9.

[See Hawes v. Petroleum Co., 101 Mass. 385.]

§ 20. At such first meeting, including any
necessary or reasonable adjournment, an
organization shall be effected by the choice
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by ballot of a temporary clerk, who shall be
sworn, and by the adoption of by-laws, and
the election, in the manner provided in sec-
tion twenty-four, of dir^^ctors, treasurer,
clerlj, and such other officers as the by-l^ws
may provide; but at such first meeting no
X>erson shall be eligilile as a director who
has not subscribed the agreement of asso-
ciation. The temporary dork shall make
and attest a record of the proceedings until
the clerk has been chosen and sworn, in-

cluding a record of such choice and quali-
fication.

Power to elect directors. Ch. 105, § 4, eubd. 3.

Organization to take place within two years. Ch.

105, § 8. Executors may vote. Cb. 105, § 13.

Capital stock fixed at first meeting. § 32, post.

Quorum. § 28, post.

[It is not a defense to an action hy a mutual
insurance company that it met and chose officers

before its charter went into effect, if those per-
sons subsequently acted as such officers with the
assent of the corporators. Ins. Co. v. Jesser, (5

Allen) 87 Mass. 446.
The officers chosen at the first meeting may sign

the certificate. Boston Co. v. Moring, (15 Gray)
81 Mass. 211.
The giving of the treasurer's bond is not a con-

dition precedent to organization, or the right to
sue. Id.
A contract by which a shareholder in a corpora-

tion agrees to procure the appointment or election
of the purchaser as an officer of the corporation
is void as against public policy. Guernsey v. Cook,
120 Mass. 501; Woodruff v. Went worth, 123 id. 309.]

§ 21. The president, treasurer, and a ma-
jority of the directors, shall forthwith make,
sign, and swear to a certificate setting forth
a true copy of the agreement of association
with the names of the subscribers thereto,

the date of the first meeting, and the suc-
cessive adjournments thereof, if any, and
shall submit such certificate and also the
records of the corporation to the commis-
sioner of coiijorations, who shall examine
the same, and who may require suoh other
evidence as to the facts of the case as he
may judge necessary. The commissioner, if

it appears that the requirements of the pre-

ceding sections preliminary to the estab-

lishment of the corporation have been com-
plied with, shall certify that fact and his

approval of the certificate by indorsement
thereon. Such certificate shall thereupon be
filed by said officers in the office of the sec-

retary of the commonwealth, who, upon
payment of the fee hereinafter provided,
shall cause the same with the indorsement
thereon to be recorded, and shall there-

upon issue a certificate in the following
form :—

COMMONWEALTH OF MASSACHU-
SETTS.

Be it known that whereas [here the names
of the subscribers to the agreement of as-

sociation shall be inserted] have associated

themselves with the intention of forming
a coiporation under the name of [here the
name of the corporation shall be inserted],

47

for the purpose [here the purpose declared
in the agreement of association shall be in-
serted], with a capital of [here the amount of
capital fixed in the agreement of association
shall be inserted], and have complied with
the provisions of the statutes of this com-
monwealth in such case made and provided,
as appears from the certificate of the presi-
dent, treasurer, and directors of said cor-
poration, duly approved by the commis-
sioner of corporations and recorded in this
office: Now, therefore, I [here the name of
the secretary shall be inserted], secretary of
the commonwealth of Massachusetts, do
hereby certify that said [here the names
of the subscribers to the agreement of asso-
ciation shall be inserted], their associates
and successors, are legally organized audi
established as and are hereby made an ex-
isting corporation under the name of [here
the name of the coi-poration shall be in-

serted], with the powers, rights, and
privileges, and subject to the limitations,
duties, and restrictions, which by law ap-
pertain thereto.

Witness my official signature hereunto
subscribed, and the seal of the common-
wealth of Massachusetts hereunto affixed,

this day of in the
year [In these blanks
the day, month, and year of execution of the
certificate shall be inserted.]

The secretary shall sign the same and
cause the seal of the commonwealth to be
thereto affixed, and such certificate shall

have the force and effect of a special charter,

and shall be conclusive evidence of the ex-

istence of such corporation. He shall also

cause a record of such certificate to be
made, and a certified copy of such record
may be given in evidence with like effect

as the original certificate.

Duties of commissioner. § 1, ante. Fishing as-

sociation to file. § 58, post. Corporation previ-

ously organized to file certificate. § 22, post. Fees

for filing and recording. § 84, post. Index of cer-

tificates. Acts of 1893, ch. 32. Same. Resolvea

of 1894, ch. 31.

[As to the suflicicncy of the specification of the
objects of the corporation, under the statute of
1851, see Bird v. Daggett, 97 Mass. 494.

The certificate required by the statutes of 1851
may be filed before any of the capital stock is paid
in. Boston Co. v. Moring, (15 G.) 81 Mass. 211.

A corporation carrying on business held pre-
sumed to be correctly organized. Packard v. Old
Colony R. Co., 168 Mass. 92; s. c, 46 N. E. Rep.
433.]

§ 22. Any corporation organized under the
provisions of chapter one hundred and
thirty-three of the statutes of the year
eighteen hundred and fifty-one, chapter
sixty-one of the General Statutes, or chap-
ter one hundred and eighty-seven or two
hundred and ninety of the statutes of the
year eighteen hundred and sixty-six, which
at a meeting of its stockholders regularly
notified for that purpose decides to comply
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with the provisions of this section, may sub-
mit to the commissioner of corporations a
certificate signed and sworn to by its presi-

dent, treasurer, clerk, and a majority of Its

directors, setting forth a copy of its articles

of agreement, with the names of the sub-
scribers thereto, and a copy of tlie vote
aforesaid, and produce evidence of its regu-
lar organization according to law or of con-
firmatory action under the provisions of
sections seventy-nine and eighty of this
chapter, of section sixty-six of chapter
two hundred and twenty-four of the
statutes of the year eighteen hundred and
seventy, of section four of chapter sixty-one
of the General Statutes, or of section three
of chapter four hundred and seventy-eight
of the statutes of the year eighteen hun-
dred and fifty-five.

The commissioner shall examine such cer-

tificate and evidence of organization; and
if it appears that the provisions of law have
been complied with, he shall certify that
fact and his approval thereof by indorse-
ment thereon. The secretary of the com-
monwealth shall, upon the same being de-
posited in his office, and upon payment of
the fee hereinafter provided, cause the same,
with the indorsement thereon, to be re-

corded, and shall issue a certificate in the
following form:—

COMMONWEALTH OF MASSACHU-
SETTS.

Be it known that whereas [here the names
of the original subscribers shall be inserted]

have formerly associated themselves with
the intention of forming a coiiDoration un-
der the name of [here the name of the cor-

poration shall be inserted], for the purpose
[here tlie puii^ose declared in the articles of
agreement shall be inserted], under the pro-

visions of [here the designation of the stat-

ute under the provisions of which organiza-

tion was effected shall be inserted], with a
capital of [here the amount of the capital

stock as it stands fixed by the corporation

at the date of the certificate shall be in-

serted], and the provisions of the statutes

of this commonwealth in such case made
and provided have been complied with, as

appears from the certificate of the president,

treasurer, and directors of said corpoi-ation,

duly approved by the commissioner of cor-

porations and recorded in this office: Now,
therefore, I [here the name of the secretai-y

shall be inserted], secretary of the com-
monwealth of Massachusetts, do hereby
certify that said [here the name of the cor-

poration shall be inserted] is legally organ-

ized and established as an existing corpora-

tion, with the powers, rights, and privileges,

and subject to the limitations, duties, and
restrictions, which by law appertain thereto.

Witness my official signature hereunto
subscribed, and the seal of the common-
wealth of Massachusetts hereunto affixed,

this day of in the

yf^ai' [In these blanks the
day, month, and year of execution of the
certificate shall be inserted.]
. The secretary shall sign the same and
cause the seal of the commonwealth to be
thereto affixed, and such certificate shall be
conclusive evidence of the existence of such
corporation at the date of such certificate.
He shall also cause a record of such cer-
tificate to be made, and a cei-tified copy of
such record may be given in evidence with
like effect as the original certificate.

See ch. 105, § 2. Duties of commissioner. § 1,

ante. Certificate of organization. § 21, ante.
Corporation may become subject to this cliapter,

how. § 4, ante. Not to commence business until

certificate is filed. § 46, post. Fee for filing. § 84,

post.

POWERS AND LIABILITIES.

By-lazvs, Officers, etc.

§ 23. The business of every corporation
which is subject to this chapter shall be
managed and conducted by a president,
board of directors, clerk, treasurer, and such
other officers and agents as the corporation
authorizes for that purpose. But no con-
veyance or mortgage of its real estate, or
lease thereof for more than one year, shall
be made, unless authorized by a vote of the
stockholders at a meeting called for the
purpose.

Power to elect directors, etc. Ch. 105, § 4,

subd. 3. To convey real estate. Ch. 105, § 6.

Oflacer acting fraudulently. Ch. 203, § 62.

[One or more stockholders cannot maintain an
action at law against the directors for misman-
agement, etc. Smith v. Hurd, (12 Met.) 53 Mass.
871.
But an action lies in equity, b.v one or more

stockholders, in behalf of themselves and the
others, against the corporation and the directors,
and, if the case requires, against third persons,
for fraud, conspiracy, neglect, or other misconduct,
whereby the value of their stock has been injured;
but as against third persons, the bill must show
that an effort has been made to procure the cor-
poration to bring such an action, or that such an
effort would be useless; and for that purpose it

is not enough to allege that the majority of the
directors are acting in concert with those charged
with the fraud. Brewer v. Theatre, 104 Mass. 378.
See also Abbott v. Merriam, {8 Gush.) 62 id. 588;
Peabody v. Flint, (6 Allen) 88 id. 52; ^Yard v. Ry.,
108 id. 332.
But not for acts sanctioned by the legislature

and a majority of the stockholders. Durfee v.
R. R., (5 Allen) 87 Mass. 230.
Where a corporation brings a suit in equit.v to

set aside its own acts, for the fraud or other
misconduct of its officers, the right of action rests
upon equity of the stockholders. R. R. v. Credit
Mobilier, 135 Mass. 367.
Where part only of the directors attend the

meeting of the board and transact business thereat,
the presumption is that the absent directors had
notice. Sargent v. "Webster. (13 Met.) 54 Mass. 497.

It is not necessary to the regularit.v of the pro-
ceedings that the president should attend. Id.
A majority constitute a quorum, and a majority

of the quorum ma.v act. Id.
Directors are necessarily, as matter of law.

chargeable with knowledge of that which they
might have learned b.v the exercise of diligence.
The question is ordinarily one of fact. Murrar v.
Lumber Co., 143 Mass. 250; s. c, 9 N. E. Rep. 634.
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A forporation, intending in good faith, may pay
its directors money borrowed from tliem iu the
ordinary course of business without rendering them
liable to creditors of the corporation. Holt v.
Bennett, 146 Alass. 437; 16 N. E. Rep. 5.

Tlie courts of this commonwealtli will recognize
the validity of a mortgage of corporate lauds here,
where the corporation is a foreign one, and, under
the laws of the State of its incorporation, has
general powers to make contracts and purchase
and convey real estate. Nor is it a reason for
declaring the mortgage invalid, that, though au-
thorized at a directors' meeting iu this common-
wealtli. it was not authorized by a stockholder's
vote at a specially-called meeting, I'ub. St., ch.
106, § 23, not applying to foreign corporations.
Saltmarsli v. Spaulding, 117 Mass. 224; s. c, 17
N. K. Rep. 316.
Redress, in case of assumed and illegal exercise

of office, must be obtained by quo warranto or
mandamus; and where, upon a Ijill in equity, the
court determines upon the riglit of certain trus-
tees, under a mortgage of a corporation, to vote
at an election for directors, and certificates of in-

debtedness lield by them for a sinking fund, it

will not go furtlier and determine who is elected,
if it is necessarv to pass upon the validity of other
votes. Ins. Co. v. Phillips, 141 Mass. 535; s. c, 6
N. E. Rep. 534.
The directors may authorize an officer to raise

money for his own use on the company's note, as
an advance or payment of wages, and such an
authoritv will include a bill of exchange. Tripp
v. Swanzey Co., (13 Pick.) .30 Mass. 291.
The directors may, in Ijehalf of the corporation,

borrow money, issue bonds and mortgage, pur-
chase or sell real or personal property, ^^ithin the
power of the corporation so to do, unless other-
wise restricted bv the charter or bv-laws. Hendee
V. Pinkerton, (14 Allen) 96 Mass. 381; R. R. v.

R. II.. Ill id. 12.-).

A contract between a corporation and its direct-
ors is not void, but voidable at the election of the
corporation, and the right to avoid it may be
waived: or it may be ratified by the stockholders,
with knowledge of the fact, although in ignorance
of the legal effect of .such facts. Kelley v. R. R.,
141 ^rass. 496; s. c, 6 X. E. Rep. 745.
Where the corporation is insolvent, tlie directors

may seil all its property to a new corporation, and
take shares in pavment. Treadwell v. Salisburv
Co.. (7 Gray) 73 Mass. .393. Or convey all the prop-
erty to one who is liable as indorser, or to a
creditor, on condition that he shall apply the pro-
ceeds to his demand, and pav over the balance.
Sargent v. Webster, (13 Met.) .54 Mass. 497.
The trustees of a monun^ent company have

power to bind the company by a promissory note
and to create one debt to pav another. Ilayward
V. Roc. (21 Pick.) 38 Mass. 270.
The directors may ratify an unauthorized act of

an officer; and evidence of acquiescence and recog-
nition thereof by them is sufficient to go to the
jtiry, without anv substantive act, upon the ques-
tion of ratifioation. Parish v. R. R., 141 Mass. 500;
s. c, 6 N. E. Rep. 749.
A bill in equity lies in favor of a creditor of a

riutual insurance company, against the president
and directors, to compel them to pay a loss, for
which purpose they had funds, which they had
fraudulently applied otherwise, but the company
is a necessarv partv to such a bill. Lyman v.

Bonney, 101 Mass. 562.
A bill lies by a judgment creditor, against the

directors of a" company, for gross negligence or

other misconduct, whereby his debt was lost; but
it cannot be maintained if they acted In good faith

and legally, although with want of correct judg-
ment. Lvman v. Bonney, 118 Mass. 222.

Where the directors of a ferry company liought

a steamboat from another company, of which they
were directors and the only stockholders, and re-

sold it to tlie ferry company at an advance, the
profits may be recovered from them In equity by
the company, or a receiver thereof: and tliey can-

not charge, 'as part of the costs, thoir expenses In

obtaining the charter, etc., of the other company.
Parker v. Nickerson, 112 Mass. 195.

When contract between corporation and Its di-
rectors not invalid. Warren v. Para Rubber Co.,
166 Mass. 97; s. c, 44 N. E. Rep. 112.
A lease b.v a corporation of its property to Its

directors held not fraudulent. Nye v. Storer, 168
Mass. 53; s. c, 46 N. E. Rep. 402.
President— The president alone ma.v be au-

thorized b.v the directors to sign for the company,
although the charter provides that contracts may
be signed by the president and secretary; and a
formal vote is not necessary for that purpose.
Topping V. Bickford, (4 Allen) 86 Mass. 120.
A formal vote is not necessary to authorize the

president to execute a mortgage for the company;
the knowledge and concurrence of the directors,
or their subsequent and long-continued acquies-
cence, sullices. Sherman v. Fitch, 98 Mass. 59.
See also Emerson v. Providence Co., 12 id. 237;
Melledge v. Boston Co., (5 Cush.) 59 id. 158; Lester
V. Webb. (1 Allen) 83 id. 34. So as to a contract
for machinery, where the machinery had been
received and used bv the companv. tjank v. Silk
Co.. (3 Met.) 44 Mass. 282.
In the absence of an express or Implied general

authority, the discharge of record by the presi-
dent of two mortgages to the corporation, of which
the directors had authorized him to discharge one
only Is void as to the other. Smith v. Smith, 117
Mass. 72.
The president of a manufacturing company hag

no authority by virtue of his office to commence
an action for the corporation. Manf. Co. v. Marsh,
(1 Cush.) 55 Mass. 507.
A mortgage of all the personal property of a

manufacturing corporation, given by the president
and treasurer, to secure a pre-existing debt, with-
out authority from the directors, is void, although
the presidput was also the general manager, and
owned all but two shares of the stock. England
V. Dearborn, 141 Mass. 590; s. c, 6 N. E. Rep. 837.
Where the president of a corporation claims the

salary anowed to his predecessor, the claim may
be controverted by evidence that such was not the
understanding and intention of the parties. Ins.
Co. V. Crane. (6 Met.) 47 Mass. 64.
For evidence warranting a finding of an implied

contract between a corporation and its president
that he shouiu be paid for valuable services ex-
tending over a term of years, see Bartlett v.
River Co.. 151 Mass. -iM; s. c. 24 N. E. Rep. 780.
Where the president was re-elected after the

commencement of the year for which his salary
had been fixed, no formal confirmation thereof was
necessarv. Kimball v. Grate Co., 168 Mass. 32;
s. c, 46 N. E. Rep. 432.
A vote of directors rescinding a vote giving a

salary to its president for a year held nugatory.
Id.
Autliority of president to discharge mortgage for

corporation held sufficiently shown by the evi-
dence. Swasey v. Emerson, 168 Mass. 118; s. c,
46 N. E. Rep. 426.
Treasurer— In an action against a manufac-

turing corporation on n bill of exchange accepted
b.v A., as treasurer, upon the testimon.v of a wit-
ness that lie had seen tlie records and that it

appears therein that A. was chosen treasurer, the
jury may infer that he was duly elected and au-
thorized to accept the bill. Bank y. Silk Co., (3
Met.) 44 Mass. 282.
The treasurer of a corporation is not liable to a

stockholder, for the dividends declared on his
shares, although he has funds to pav them.
French v. Fuller, (L'3 Pick.) 40 Mass. 108.

"

Where the treasurer is suffered by tlie directors
to draw and accept drafts. Indorse notes and the
like, tlie corporation will lie bound by his acts in
so doing. Lester v. Webb. (1 Allen) 83 Mass. 34.
The treasurer of a savings bank Is indictable for

embezzlement of the bank's property. Comm. v.
Pratt. 137 Mass. 98.

And has no authority, by virtue of his ofQce, to
transfer to a purchaser a promissory note or mort-
gage of the bank. Holden v. Upton, 134 Mass.
177; Holden v. Phelps. 1.35 id. 61. And where he
has express authorit.v to transfer the same, he has
no power to bind the bank bv a guaranty. Comm.
V. Bank, 137 Mass. 431.
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The fact that by the assent and under the di-

rection of the investment committee he had as-

signed other mortgages relating to other estates,

Is not, even if the fact was known to the assignee,

sufficient to give him a general authority to assign

mortgages. Holden v. Phelps, 135 Mass. 61.

Nor has he authority to release a debt of the

bank, upon receiving a dividend from the debtor.

Sav. Inst. V. Slack, (6 Gush.) 60 Mass. 408.

Nor will the subsequent receipt of dividends to

the treasurer's successor, Indorsed upon the note

and entered in the books or the subsequent exam-
ination of the treasurer's accounts, books and
papers, and the passing thereof as correct by a
committee, amount to a ratification of the release.

Id.
Nor has he authority to bind the bank by in-

dorsing its name upon a promissory note, although
the directors have voted to sell notes held by the
bank. Bradlee v. Bank, 127 Mass. 107. And a pro-

vision of the by-laws that the treasurer shall draw
all necessary papers, etc., and that " his signature
shall be binding upon the corporation," does not
confer upon him such a power. Id.

Nor does such a provision bind the bank, where
he fraudulently borrowed money on his own note
pretending that it was for the bank, and gave as
collateral security deposit books, originally genu-
ine, but containing false entries, or assignments
procured by fraud. Comm. v. Bank, 133 Mass. 16.

It was no part of the treasurer's official duty to

state to a third person the condition of a deposit-

or's account so as to enable the former safely to

take an assignment thereof. Comm. v. Bank, 137
Mass. 431.
Where the trustees voted that the treasurer of

a savings bank should have authority to discharge
and release mortgages, and he fraudulently inter-

polated also the word " assign " it was held that
the bank was concluded by an assignment of a
mortgage, made by him to a person, acting in good
faith, to whom the record was shown, the treas-

urer having embezzled the proceeds. Holden v.

Phelps, 141 Mass. 456; s. c. 5 N. E. Rep. 815.

A treasurer of a savings bank may direct a suit

to be brought on an overdue note; and where, after
judgment, land taken on execution is set off to

the^ bank, and the attorney for the bank, under
the direction of the treasurer and a trustee having
charge of the matter, accepts seisin, and brings
a writ of entry, it is no objection that they were
not authorized" bv a previous vote of the trustees.
Bank v. Keavy, 128 Mass. 298.
Where the treasurer of a savings bank, who is

also a trustee and a member of the finance com-
mittee, is intrusted by the bank with the sale of

its property, he is bound to the diligence and good
faith of an agent; and he cannot escape liability

to the bank for a sale at the minimum price paid,
but below the best price, by claiming that he acted
as trustee. Bank v. Simons, 133 Mass. 415. In
such case, where the property sold was the right
to take stock in a national bank, the damages are
the difference between the sum for which the right
was sold and the cash value thereof, not includ-
ing dividends since paid. Id.
Where a person, who has a claim against a cor-

poration, is Induced by the false and fraudulent
representations of its treasurer, to refrain from
taking out an attachment against the corporation,
and the property of the corporation is subsequently
attached for the debt of another creditor, and sold
on execution, an action of tort for such fraudulent
representations will not lie against the treasurer,
although the declaration alleges a conspiracy be-
tween him and the other creditor to defraud the
plaintiff. Bradley v. Fuller, 118 Mass. 239.
The treasurer of a manufacturing corporation

has no authority to release the corporation's claim
for a loss, under a policy of insurance obtained by
him. Carver Co. v. Ins. Co., (6 Gray) 72 Mass. 214.
The treasurer and the general agent of a manu-

facturing or trading corporation have power unit-
edly to borrow money for the corporation, and to
give Its notes, and pledge its personal property
therefor; although the by-laws give them specific
powers, which uu not include such acts. Fay v.

Noble, {12 Gush.) 66 Mass. 1.

Where the treasurer is authorized to give the
corporation's note in payment of a debt, he may
do so after the lapse of several years, the statute
of limitations not having run. Hayward v. Soc
(21 Pick.) 38 Mass. 270. And the original minutes
of the proceedings of the trustees, kept by one of
their number who has since died, are competent
evidence of such authority. Id.
The treasurer of a corporation, who refuses to

disclose the amount for which he has sold a bond,
is liable for its full market value; and the receiv-
ers of the corporation are not concluded by the
acceptance by the directors of his fictitious entries,
Parker v. Nickerson, 137 Mass. 487.

A vote of the directors of a corporation, author-
izing the treasurer to collect unpaid subscriptions,
and to obtain such legal counsel as he should see
fit for that purpose, authorizes him to commence
a suit against a subscriber. Music Hall Co. v.

Carey, 116 Mass. 471.
Where the treasurer of a corporation is chosen

for a term of three years, and gives a bond for
faithful performance, it is not a continuing one.
Richardson v. Dean, 130 Mass. 242.
A corporation is not estopped from maintaining

an action upon its treasurer's bond, by accepting
the report of an auditing committee, which has
approved his accounts, nor by making a report to
the legislature founded thereupon. Lexington v.

Elwell, (8 Allen) 90 Mass. 371.
If the treasurer of a corporation misappropriates

its funds, and, without authority, lends them to

a third person, an action of contract by the cor-

poration against such person Is not a ratification

of the treasurer's acts, and does not discharge him
from liability to the corporation; nor is he dis-

charged from liability by the fact that the cor-

poration settled its claim against such third per-
son for forty per cent, of its amount, there being
good reason to believe that no more could be
realized, owing to the insolvency of such third
person and the treasurer having been called upon
and having declined to pay the claim and taken an
assignment of the cause of action against such
third person. Dental Co. v. Caduc, 144 Mass. 85;
10 N. E. Rep. 483.
If the treasurer of a corporation is a defaulter,

and if, while his defalcation Is as yet unknown
and unsuspected, he steals money from a third
person and places it with the funds of the cor-
poration to conceal and make good his defalcation,
and if the corporation uses the money as its own,
no other officer knowing of the facts, the corpora-
tion cannot hold the monev as against the true
owner. Mills v. Indian Mills, 147 Mass. 268; 17
N. E. Rep. 496.
Where the body of the note recited that " we

promise to pay " was signed by one who appended
the word " treasurer " to his name, and was fol-

lowed by a corporate seal, it was held that the
note was the note of the corporation and not of
the signer. Miller v. Roach, 150 Mass. 140; 22
N. E. Rep. 634.
Officers In general,— A defendant sued by a

corporation, by direction of its officers de facto,
cannot defend upon the ground that such officers
were not duly elected. Assn. v. Baldwin, (1 Met.)
42 Mass. 359.
Evidence that the indorsement of a note in the

name of the corporation by the secretary was
made with the knowledge and consent of the di-
rectors, will authorize a jury to Infer that the
secretary had authority. Williams v. Cheney, (3
Gray) 69 Mass. 215.
Those who deal with a manufacturing and

trading corporation are not bound by specifically
enumerated powers of the officers In the by-laws,
but as to them, such officers are presumed to have
the authority which their desisnations ordinarily
imply. Fay v. Noble, (12 Gush.) 66 Mass. 1.

One who is a stockholder and director, and an
overseer of part of the business of the corpora-
tion, has not thereby authority to bind the corpo-
ration to a contract to aid in the extension of a
railroad. New Haven Co. v. Hayden, 107 Mass.
525.
An officer may lawfully sell property to the cor-

poration at a higher price than he paid for it, if
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it was not purchased in the course of his official
duty. Parker v. Nickerson, 137 Mass. 487.
As to a special contract for salary as superin-

tendent of a railroad, see R. R. v. Paige, 135 Mass.
145.
As to the validity of a special contract whereby

an employe deposited money to abide the decision
of the president as to his fidelity, etc., see White
T. R. R., 1.35 Mass. 216.
A corporation is not bound as to third persons,

by interpolations fraudulently inserted in its rec-
ord, jriving power to an officer, unless such third
persons have known and acted upon such records
Holden v. Hoyt. 1,34 Mass. 181. See also Bank v
Root, (2 Met.) 43 id. 521; Comm. v. Bank, 137 id.
431.
An officer is not entitled to compensation for in-

dorsing the notes of the corporation, in the ab-
sence of a special agreement. Parker v. Nicker-
son. 137 Mass. 487.
A corporation may, by its course of business,

give such a construction to the powers of one of
its officers as to authorize him to bind it by con-
tracts. Nashua Iron, etc.. Co. v. Chandler' etc
Co., 166 Mass. 419; s. c, 44 N. E. Rep. 348.]

§ 24. The directors, clerk, and trea.surer
shall be chosen annually by the stock-
holders by ballot, and shall hold their
offices for one year and until others are
chosen and qualified in their stead. The
manner of the choice or appointment of all
other agents and ofticers. and the manner of
fiUincr all vacancies, shall be prescribed by
the by-laws.

See ch. 10.5, § 4, subd. 3; id., § 12; ch. 106,

§§ 25-28; and § 23, ante, and note.

[Unless the charter or a by-law of the corpora-
tion, or some general act of the legislature re-

quires a director to be a stockholder, one who is

not a stockholder mav be elected and act as such.
Wight V. R. R.. li. Mass. 226.
The presence at a directors' meeting of a person

elected director and his making a motion thereat,
are presumptive, but not conclusive, evidence of
his acceptance. Blake v. Bayley, (16 Gray) 82
Mass. 531.
Where the laws provide that the clerk shall be

chosen annually, and shall continue in office until
his successor is chosen and qualifies, if the clerk
is re-elected, he holds under the first election until
he qualifies anew. Hastings v. Turnpike, (9 Pick.)
26 Mass. 80.
Where the agent of a manufacturing corporation

is empowered by its by-laws to manage its affairs,
and promptly to collect all assessments, and dis-
burse them according to the order of the board of
directors, he may, if the board does not interfere,
employ and pay workmen, or if not in funds, give
the corporation's note for that purpose. Bates v.

Iron Co., (7 Met.) 48 Mass. 224.
Where a corporation refuses, upon notice, to

produce its records, oral evidence of the election
or appointment of its officers or agents is admis-
sible. Thaver v. Ins. Co.. (10 Pick.) 27 Mass. 326;
Bank v. Atlantic Co., (3 Met.) 44 id. 282.]

§ 2.5. The number of the directors shall

not be less than three. One of them shall

be chosen president by the directors.

See ch. 105, § 4, subd. 3; § 23, ante, and note.

§ 26. The clerk shall be sworn, and shall

record all votes in a book to be kept for that
purpose, and shall perform such other

duties as shall be assigned to him. The
treasurer shall give bond for the faithful

discharge of his duty in such sum and with

such sureties as shall be required by the
by-laws.

Treasurer shall give bond. Acts 1896, ch. 346,
at p. 61. Treasurer to keep list of stockholders.
Ch. 105, § 21. Clerk to furnish names of stock-
holders. § 63, post. Making false entry In book.
Ch. 203, § 56.

§ 27. (As amended April 3, 1888.) At all
meetings absent stockholders may vote by
proxy, authorized by a writing executed and
dated within six months previous to the
meeting at which it is used, if the maker
thereof resides in the United States.

Mode of voting by prosy determined by by-laws.
Ch. 105, § 5. Officers voting by proxy. Ch. 105,

§ 14. Same. Acts of 1889, ch. 222.

§ 28. Every such corporation may de-
termine by its by-laws what number of
stockholders shall attend, either in person
or by proxy, or what number of shares or
amount of interest shall be represented at
any meeting, to constitute a quorum. If the
quorum is not so determined, a majority in
interest of the stockholders shall constitute
a quorum.

See ch. 105, § 5.

CAPITAL STOCK.

§ 29. Each stockholder shall be entitled to
a certificate of his stock, under the seal of
the corporation, and signed by its treasurer.

Certificates void, when. Ch. 105, § 19. Lost cer-

tificates. § 30, post. Delivery of certificate. Acts

of 1884, ch. 229.

[Shares in a corporation are not chattels, per-

sonally, susceptible of possession; if not choses in

action", they are in the nature of choses in action.

The certificate is not the stock and the corporation
cannot affect the stockholder's right by withhold-
ing it. Glass Co. V. Dewey.. 16 Mass. 94; Ellis v.

Bridge, (2 P.) 19 id. 243; Hutchins v. Bank, (12

Met.) 53 id. 421; Fisher v. Bank, (5 G.) 71 id. 373;

Field V. Pierce, 102 id. 253.

Accordingly, where one agrees to give another
certain shares in a corporation to be organized,
and the corporation wrongfully withholds a cer-

tificate, the remedv is against the corporation, not
the promisor. Field v. Pierce, 102 Mass. 253.

An action to recover the value of shares, and
interest from demand, lies in favor of the owner
against a corporation which refuses to deliver to

him a certificate therefor and wrongfully sells the
shares to another, or otherwise converts them to

it.? own use: and the action may be either in con-
tract or tort. Hussey v. Bank, (10 P.) 27 Mass.
415; Wvman v. Powder Co., (8 C.) 62 id. 168. See
also Gray v. Bank, 3 id. 364; Sargent v. Ins. Co.,

(8 P.) 25 id. 90.

A bill in equity to compel the issuing of a cer-

tificate will lie against the corporation. Sewall v.

Boston Co., (4 A.) 86 Mass. 277; Pratt v. Copper
Co., 123 id. 110; Sibley v. Bank, 133 id. 515.

A certificate of stock, expressed upon its face to
be transferable only upon the books of the corpo-
ration, and transferred in blank upon the back, is

not a negotiable instrument. Shaw v. Spencer,
100 Mass. 382. See Sewall v. Boston Co., (4 A.) 86
id. 277.
lu the absence of any provision In the charter

or otherwise, a corporation has no lien upon the
shares of one of its members for the payment of
a debt or the performance of a contract. Sargent
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V. Ins. Co., (8 P.) 25 Mass. 90; Iron Co. v. Hooper,
(7 C.) 61 id. 182.

But a lien, given by ttie law of the State where
a foreign corporation is situated, is recognized
here; and it is not waived by a promise, without
consideration, to issue a new certificate to the
transferee. Bishop v. Globe Co., 135 Mass. 132.]

§ 30. Shares may be transferred by the
proprietor by an instrument in Avriting un-
der his hand. Avhich shall be recorded by the
clerk in a book to be kept for that purpose.

The purchaser named in such instrument so

recorde<l shall, on producing the same to

the treasurer and delivering to him the
former certificate, be entitled to a new cer-

tificate. In case of the loss of a certificate,

a duplicate certifieate may be issued upon
such reasonable terms as the directors shall

prescribe.

Records of transfers to be kept. Ch. 105, § 23.

See § 29, ante. Transfers not to affect right of

corporation. Ch. 105, § 24. Transfers as security.

Ch. 105, § 25. Record of. Ch. 105, § 26. Fraudu-

lent transfers. Ch. 203, § 55. See especially note

to ch. 229, Acts of 1884, at p. 45.

§ 31. The par value of shares in the capital

stock of any corporation organized for the

pun>oses mentioned in i^ections nine and ten

may be one huudretl dollars or any sum fixed

in its articles of association, and any such
corporation at a meeting of its stockholders

called for the purpose may change the par
value of its shai'es: Provided, That a cer-

tificate of such change shall within ten days
thereafter be made, signed, and sworn to by
its president, treasurer, and a majority of its

directors, and be filed in the office of the
secretary of the commonwealth.

Par value to be one hundred dollars. Ch. 105,

§ 16, and cross-references.

§ 32. The amount of the capital stock of

every coiiDoration established subject to this

chapter by special charter, and not organ-
ized, shall be fixed and limited by the cor-

poration, and shall at its first meeting be
divided into shares, of which a record shall

be made by the clerk.

See § 20, ante. How changed. § 33, post. In-

crease and reduction of capital stock. §§ 35-41,

post. Certificates of same. §§ 56-57, post. Capi-

tal, how paid in. §§ 47-49, post.

§ 33. The capital stock of every coi-poi-a-

tion subject to this chaptei', the amount
whereof has been fixed and limited by such
coriwration according to law, shall remain
so fixed, subject to be inci'eased or reduced
pursuant to the provisions of this chapter.

See § 32, ante, (and cross-references. Special

Btock. § 42, post. Stocks or scrip dividends pro-

hibited. Acts of 1894, ch. 350.

§ 34. Every coi^poration which is subject
to this chapter, at a meeting called for the
purpose, may increase or reduce the amount

of its capital stock and the number of shares
therein, within the limitations of its charter
in the case of a chartered coi-poration. and
within the limitations of this chapter if

organized under general laws.

See § 33, ante; §§ 35, 36, post. Certificates of

increase or reduction. §§ 56, 57, post. Increase

of stock. Acts of 1894, ch. 472. Shareholders to

have notice of. Ch. 105, § 20. Liability of stock-

holders for debts at time of reduction of capital.

§ 61, post. Issuing stock beyond amount author-
ized. Ch. 203, § 54.

[Where the capital stock was fixed in the char-
ter at fifty thousand dollars, with liberty to in-
crease it to one hundred and fifty thousand' dollars,
and the sum of one hundred thousand dollars hav-
ing been subscribed, the subscribers proceeded to
increase the capital at once to that sum, it was
held that the corporation was never legally organ-
ized, and could not maintain an action to recover
the subscription. Laud Co. v. Hollev, 129 Mass.
540.
A corporation created with a limited capital can-

not increase or diminish it without legislative sanc-
tion, nor. if its capital is parceled out into a fixed
number of shares, can it increase or diminish their
number. Salem v. Ropes, (6 P.) 23 Mass. 23.]

§ 35. A coi-poration created by special
charter before the twenty-second day of
March in the year eighteen hundred and
seventy-one for the purpose of making and
selling gas for liglit in a city or town, or of
carrying on any mechanical or manafnetur-
ing business authorized by this chapter, or
of mining, may increase its capital .^tock to
an amount not exceeding one million dolha's,

and may reduce the same, subject to the
provisions of this chapter.

See §§ 32, 34, ante.

§ 36. A mechanical, manufacturing, or gas
coiijoration, whose capital stock is increased
under the preceding section, may hold real
estate necessai'y for the purposes for which
it was organized, not to exceed in amount
three-fourths of its capital stock.

Power to convey lands. Ch. 105, § 6. Corpora-
tion may hold real estate. § 50, post. Same.
Acts of 1888, oh. 321.

§ 37. When any coiiioration subject to this

chapter, except a co-operative association or
a gas company, increases its capital stock,

its directors shall give written notice of such
increa.se to each of its stockholders in like

manner as is provided in section twenty of
chapter one hundred and five, and each
stockholder may take his proportion of the
new shares as is provided in said section;

and the shares which are not so taken may
be sold or issued in such manner as its

stockholders may by vote direct; but no
shares shall be so sold or issued for a less

amount than the par value thereof.

Par value to be one hundred dollars. Ch. 105,

§ 16. See §§ .38-41, post. Sale of shares to pay
assessment. §§ 44, 45, post.
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[Where the capital stock is increased, the stock-
holders, under above section, must direct the man-
ner of sale thereof. Smith v. Franklin Park L. &
I. Co., IGS Mass. 345; s. c, 47 X. E. Rep. 409.]

§ 38. When a co-opei'ative association in-

creases its capital stoclv. the new shares
may be sold or issued in such manner as the
stockholders may by vote direct, but not for

a less amount than the par value thereof.

See ch. 105, §§ 16, 20. Shares, how disposed of.

§ 37, ante.

§ 39. When a gas company increases its

capital stock, the new shai'es shall be sold

and disposed of at public auction for the
benefit of the corporation, in the manner
provided in the two following sections; and
only such numl>er of shares shall be issued
as, when so sold and disposed of, will pro-

duce the amount necessarj- for the purposes
for which such increase is authorized.

See ch. 105, §§ 16, 20. Shares, how disposed of.

§ 37, ante.

§ 40. All shares so issued shall be offered

for sale to the highest bidder, in the city or

town where the corporation is located or in

the city of Boston, or in both places, and
notice of the time and place of such sale

shall be published at least five times during
the ten days immediately preceding the sale.

in the newspaper in which "the general laws
are published, and in two other daily news-
papers in the city of Boston, and in one or

more newspapers in the city or town where
such corporation is located; or if no news-
paper is published in such citj' or town, the

sale shall be advertised in one or more
newspapers publishe<l nearest thereto.

See ch. 105, §§ 16, 20. Shares, how disposed of.

§ 37, ante.

§ 41. Not exceeding two thousand shares

of the stock of any such corporation shall

be offered for sale on one and the same day;

and no share shall be sold or issued for a

less sura to be actually paid in cash than the

par value thereof.

§ 42. Every corporation subject to this

chapter, by a vote of three-fourths of its

general stockholders at a meeting duly called

for the purpose, may issue special stock.

The special stock shall at no time exceed

two-fifths of the actual capital, and shall be

subject to redemption at par after a fixed

time, to be expressed in the certificates.

Holders of special stock shall be entitled to

receive, and the coiTOoration shall be bound
to pay thereon, a fixed half-yearly sum or

dividend, to be expressed in the certificates,

not exceeding four per cent., and they shall

in no event be liable for the debts of the

corporation beyond their stock.

[Bv Stat, of 18S6. ch. 209, corporations may is-

sue 'special stock to be held by their employes

only.]

See § 33, ante. Special stock corporation author-

ized to issue. Acts of 1SS6, ch. 209. Liability of

stockholders. § 61, post. As to dividends, see note

to § 27, ch. 105.

[As to the difference between special stock and
preferred stock, and the characteristics of both, see
Tube Works v. Machine Co., 139 Mass. 5; 29 N. E.
Rep. 63.

A vote of a corporation to issue special stock,
at a meeting called under Stat. 1870, ch. 224, § 25,
to consider whether it will issue preferred stock,
is invalid. Id.
A vote to issue special stock at a meeting held

under above section is invalid, unless the records
show that it was voted for by three-fourths of the
stockholders. Id.
As to the rights of the holder of special stock

illegally issued, and the liabilities of the corpora-
tion respecting the same, see Id.; Reed v. Machine
Co., 141 id. 4.54; s. c, 5 X. E. Rep. 852.
A certificate of shares of the guaranteed stock

of a corporation, declaring that dividends at a
certain rate are to be paid out of the net earnings,
does not constitute the holder a creditor of the
corporation so as to enable him to maintain an
action at law to recover the stipulated dividends,
although tlie certificate also declares that the pay-
ment of such dividend is guaranteed. Williston v.
R. R., (13 Allen) 95 Mass. 400.]

§ 43. Every corporation which is subject
to this chapter, from time to time at a legal

meeting called for the purpose, may assess
upon each share such sums of money as it

deems proper, not exceeding in the whole
the par thereof; and the sums so assessed
shall be paid to the treasurer at such times
and by such instalments as the corporation
directs.

Stockholders to be assessed in proportion. § 65,

post. See §§ 44, 45, post, and notes.

§ 44. If the proprietor of a share neglects

to iMJy a sum duly assessed thereon for the

space of thirty days after the time appointed

for payment, the treasurer of the coiiiora-

tion may sell by public auction a sufficient

number of his shares to pay all assessments

then due from him, with necessary and in-

cidental charges.

Mode of selling determined by by-laws. Ch. 105,

§ 5. See § 37, ante, as to sale of new shares.

[Where the statute prescribes the terms and the

mode of selling shares for non-payment of assess-

ments, and provides that the subscriber is liable

for the deflciencv, a strict compliance therewith

is a condition precedent, without which the sub-

scriber is not liable. R. R. y. Graham, (11 Met)

52 Mass. 1: R. R. v. Staples, (5 G.) 71 id. 520. But

a bv-law of the corporation, requiring the treas-

urer to give notice to the delinquent in a certain

manner ^is directory mex-ely; and a notice given in

another manner effecting substantially the pur-

pose suffices. R. R. V. Chandler, (13 Met) 54 Mass.

311
' Where, upon a subscriber failing to pay an

assessment, the company, without formally declar-

ing the shares forfeited, tooii subscriptions from

others, to the full amount of its capital, could not,

under the General Statutes, sell the shares and

sue the subscriber for the deficiency. B. R. v.

Prescott 110 Mass. 213. A sale under the statute

for non-pavment of two or more assessments is

void if one of the assessments is illegal, because

prematurely made. R. R. v. Gould, (2 G.) 68 Mass.

277.
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Snits aenlnHt STibsorll>ers to recover sxib-

scrlptlons In an action by a manufacturing
company ag-ainst members to recover a subscrip-

tion, defendant cannot object that corporation has

not been dulv organized, where it was organized

de facto and transacted business for several years.

Glass Co. V. Dewey, 16 Mass. 94.

A corporation created under the statutes of 1804

and 1808 could not recover, by action or set-off,

an assessment upon a subscription for shares,

without an express promise; but was confined to

a sale of the shares for non-payment. Turnpike
V. Gould, 6 Mass. 40; Turnpike v. Hay, 7 id. 102;

Turnpike v. Adams, 8 id. 158; Glass Co. v. White,
14 id. 286; Cutler v. Middlesex, (14 P.) 31 id. 483.

Such is still the rule, unless the statute gives a
right of action, but an action lies upon an express
promise to pay, although the corporation has the
power to sell "the shares. Turnpike v. Willard, ^

Mass. 80; Turnpike v. Whiting, 10 id. 327; Glass
Co. V. Dewev, 16 id. 94; Salem v. Ropes, (6 P.)

23 id. 23; Ripley v. Sampson, (10 P.) 27 id. 371;
Mills V. Abbott, (9 C.) 63 id. 423; Hotel v. Dicken-
son. (6 G.) 72 id. 5s6; R. R. v. Wellington, 113 id.

79; Co. V. Hall, 121 id. 272; Land Co. v. Jernegan,
126 id. 155.
"Where the charter fixes the capital stock, or re-

quires it to be divided into a certain number of
shares, an action to recover an assessment laid for
general purposes will not lie, unless the whole
capital was subscribed before the assessment was
madp. Salem v. Ropes, (6 P.) 23 Mass. 23; Bridge
V. Story, (6 P.) id. 45, note; Salem v. Ropes. (9

P.) 26 id. 187; R. R. v. Gould, (2 G.) 68 id. 277.

But an assessment to defray preliminary expenses
is valid, althougn the full (amount is not sub-
scribed. Salem v. Ropes, (6 P.) 23 Mass. 23; Turn-
pike V. Valentine. (10 P.) 27 id. 142.
An unauthorized subscription by one on account

of another cannot be included to make up the
full amount. Salem v. Ropes, (9 P.) 26 Mass. 187.
But an unexpected insolvency of a subscriber will
not defeat the power to assess for general pur-
poses. Query, as to a long-continued solvency. Id.

Where the subscription provides that assessment
be laid when a certain number of shares are sub-
scribed for, or a certain rate, or any other condi-
tion, the terms must be fully complied with to
A'alidate an assessment. Turnpike v. Valentine,
(10 P.) 27 Mass. 142; Bridge v. Chapin. (6 C.) 60
id. 50; Mills v. Abbott, (9 C.) 63 id. 423; R. R. v.

Newton, (8 G.) 74 id. 596. As, if the charter pre-
scribes that the directors shall determine the
amount of the capital, in which case their vote to
close the books suffices. R. R. v. Chandler. (13
Met.) 54 Mass. 311; R. R. v. Hinds, (8 C.) 62 id.

110; R. R. V. Newton, (8 G.) 74 id. 596.
The fixing of the amount of the capital stock is

not a condition precedent to an action on a sub-
scription, if neither the charter nor the subscrip-
tion requires any stated amount. Hotel v. Dick-
inson, (6 G.) 72 Mass. tjoso.

So of a vote of the company to issue a certain
number of new shares each stockholder being al-
lowed his pro rata thereof. Nutter v. R. R., (6 G.)
72 Mass. 85.
A contract to build the road and take part of

the pay in stock, the contractor subscribing for
that amount, fulfills a condition that all the stock
shall be taken. R. R. v. Wellington, 113 Mass. 79.
The subscription book, which has been always

treated by the directors as showing the number of
shares subscribed for, is prima facie evidence of
such subscription. R. R. v. Arnold, (9 G.) 75 Mass.
159.
Where the capital is to consist of not less than

four thousand nor more than ten thousand shares,
the subscription is valid when four thousand
shares are subscribed for. R. R. v. Bartlett, (12
G.) 78 Mass. 244; R. R. v. Wellington. 113 id. 79.
Where the capital was fixed at fifty thousand dol-

lars, with liberty to increase it to one hundred and
fifty thousand dollars, and one hundred thousand
dollars in all was subscribed, and after accepting
certain subscriptions amounting to fifty thousand
dollars, the meeting voted to increase the stock to
one hundred thousand dollars, and that all the
subscribers should be admitted, this does not en-

able the corporation to recover against a sub-
soriber who was not thus accepted. Laud Co. v.
Jernegan, 126 jMass. 1,55. See also Hall v. Carey,
116 id. 471; Land Co. v. Holley, 129 id. 540.

Where the terms of the subscription have not
been complied with, a voluntary payment of an
assessment and taking the shares do not amount
to a waiver of compliance. Mills v. Abbott, (9 C.)
63 Mass. 423; cited approvingly in Land Co. v.
Jernegan, 126 id. 155.

A subscription does not bind the subscriber, un-
less the corporation expressly or impliedly accepts
it. Turnpike v. Adams, 8 Mass. 138; Turnpike v.

Collins, id. 292; Ferry v. Balch, (8 G.) 74 id. 303;
Land Co. v. Jernegan, 126 id. 155.

A subscription to take shares in a turnpike com-
pany does not bind if the course of the road is

afterwards altered by statute, although the sub-
scriber, as a director, petitioned for the alteration.
Turnpike v. Locke. 8 Mass. 268; Turnpike Co. v.

Swan, 10 id. 384; Turnpike Co. v. Walker, id. 390.
But where a railroad company, having filed a

location, of which the first division terminated at
a point in P., was empowered by statute to build
its road in sections, and so built it; and after-
wards filed a new location, not divided into sec-
tions, and not mentioning the point in P.; this
re-location did not discharge a previous subscriber.
R. R. V. Wellington, 113 Mass. 79. See also R. R.
V. Winchester, (13 A.) 95 id. 29.

And if a railroad company's charter is made
subject to amendment, a subsequent amendment,
extending the time to complete the road, will not
discharge a subscriber. R. R. v. Winchester, (13
A.) 95 Mass. 29.

Nor will a subscriber be discharged if the char-
ter is amended by reducing the capital required to
build the railroad, by the taking, by the company,
of subscriptions smaller in amount than the capi-
tal originally allowed, but larger than that al-

lowed by the amendment. R. R. v. Winchester,
(13 A.l 95 Mass. 29. Or because the company has
commenced to build, before the proportion required
for that purpose by the charter has been paid in.

R. R. V. Winchester, (13 A.) 95 Mags. 29.

A subscription for shares, whereby the sub-
scriber promised to pay to A., as agent of the
corporation, or order, will support an action by the
corporation, but not by the agent. Gilmour v.
Pope, 5 Mass. 491. Query, where the subscription
is before the incorporation. Ferry v. Balch, (8
G.) 74 Mass. 303.

A promise to pay into the funds of the company
as the president and directors may require, is a
promise to the corporation, and will support an
action by it, after assessment and demand. Hotel
V. Dickinson, (6 G.) 72 Mass. 586.
A contract between associates to pay two of

their number a certain sum per share for the con-
struction of a telegraph line, in consideration of
which those two agreed " to convey in fee-simple."
the telegraph line, etc., without stating to whom,
renders a subscriber liable to the two named,
where, upon completion, they conveyed to a cor-
poration created by the incorporation of the asso-
ciates, although without express assent of the sub-
scribers sued. Brewer v. Stone, (11 G.) 77 Mass.
228.
A subscriber, who has given his note for his sub-

scription, cannot defend an action upon it, on the
ground that the corporation is required by its
charter to invest its stock in certain specified
funds. Little v. O'Brien, 9 Mass. 423.
Nor is it a defense to an action for a subscrip-

tion that the corporation was chartered to build
a hotel, and part of the building Is occupied for
shops. Hotel V. Dickinson, (6 G7) 72 Mass. 586.
Or that the committee erroneously exaggerated

the extent of the water power that could be cre-
ated by a corporation organized for that purpose.
Salem v. Ropes, (9 P.) 26 ISIass. 187.
One who has given a note for his subscription to

the capital stock of a corporation cannot defend
on the ground that the charter requires the capi-
tal to be paid in and invested in a specific manner.
Little V. O'Brien, Mass. 423. See also Bank v.
Jenks, (7 Met.) 48 id. 592.
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Rights of stibscribers.— AVhere a railroad
company agrees, as part of tbe subscription, that
assessments shall bear interest, until the road goes
into operation, the interest is not payable until
the road goes into operation. Waterman v. R. R.,
(8 G.) 74 Mass. 433. See also Wright v. R. R., (12
C.) 66 id. 68.
A vote of the directors, stopping interest after a

certain day, does not create a present debt to the
subscriber, on which he can maintain an action.
Wright V. R. R., (12 C.) 66 Mass. 68. Where the
corporation has voted to pay interest at a future
day. with a condition that if there is not then
enough money in the treasury paid in full, it shall
be paid pro rata, a subscriber can recover only
upon proof of sufficient funds in the treasury, hav-
ing regard to contingencies for outla.vs; and the
court, not the directors, is to determine that ques-
tion. Barnard v. R. R., (7 A.) S9 Mass. 512. See
also Cunningham v. R. R., (12 G.) 78 id. 411.
Where, by the terms of the subscription, it Is

recommended that interest be paid on payments
for stock, a subscriber cannot resist payment of
his subscription on the ground that interest has
been paid. R. R. v. Winchester, (13 A.) 95 Mass.
29.
Where a subscriber to articles of association, pre-

pared to form a corporation under General Stat-
utes, fails to perform his part of the subscription,
he cannot maintain an action against the corpora-
tion, after it is formed, for refusal to deliver him
the shares, upon tender of payment, although his
name is entered into the subscription book, and
he has been requested to pay his subscription, and
the shares were afterwards allowed to be taken
by another, without selling them under the stat-
ute. Perkins v. Button Co., (12 A.) 94 Mass. 273.
See also Field v. Pierce, 102 id. 253.]

§ 45. Tlie treasui'er shall give notice of the
time and place appointed for such sale, and
of the sum due on each share, by advertising
the same three weeks successively before
the sale in some newspaper printed in the
county where the corijoration is established,
and. if there is no such paper, then in some
newspaper printed in an adjoining county;
and a deed of the shares so sold, made by
the treasurer and acknowledged before a
justice of the peace and recorded as pi-o-

vided in section thirty, shall ti'ansfer said

shares to the purchaser, who shall be en-

titled to a certificate therefor.

See ch. 105, § 32.

§ 40. No coiTporation which is subject to

this chapter shall commence the transaction

of the business for which it was organized
or chartered until the whole amount of its

capital stock has been paid in, and a cer-

tificate of that fact, and of the manner in

wliich the same has been paid in, and at the

time of making the cei-tificate been invested

or voted by tlie coii^oration to be invested,

signed and sworn to by the president, treas-

urer, and a majority at least of the directors,

has been filed in the office of the secretary

of the commonwealth.

See § 21, ante. Stockholders liable for debts

contracted before capital fully paid in. §§ 60, 61,

post. Same as to foreign corporations. Acts of

1896, ch. 391.

§ 47. No note or obligation given by a

stockholder, whether secured by pledge or

otherwise, shall be considered as payment
of any part of the capital stock; but the

capital stoclv shall be paid in either in cash
or in the manner provided in the two fol-

lowing sections.

See § 32, ante. Paid in property. §§ 48, 49, post.

Relative to paying in capital stock. Acts of 1896,
ch. 391.

§ 48. Conveyance to the corporation of
property real or personal, at a fair valua-
tion, shall be deemed a sufficient paying in
of its capital stock to the extent of such
value, if a statement, made, signed, and
sworn to by its president, treasurer, and a
majority of its directors, giving a description
of such property and the value at which it

has been talcen in payment, in such detail
as the commissioner of corpoi'ations shall re-

quire or approve, and endorsed with his cer-

tificate that he is satisfied that said valua-
tion is fair and reasonable, is filed with the
secretary of the commonwealth.
Such statement, when made by a corpora-

tion hereafter organized, shall be included in

the certificate of payment of capital re-

quired by section forty-six.

[As to the payment of capital stock and bonds
of telegraph, telephone, aqueduct and water com-
panies, see Acts of 1894, chs. 380 and 452. As to
gas and electric-light companies, see Id., ch. 450.]

See § 47, ante. Liability of officers for false

statement. § 60, post.

§ 49. If the corporation was organized for

the pmiDose of acquiring claims against or

property of a bankrupt or insolvent corpora-

tion, or property conveyed by it for the

benefit of its creditors, as provided in sec-

tion fifteen, any such claims or property

may be assigned and conveyed to the cor-

poration in payment for shares of its capital

stock at a fair and reasonable valuation, to

be determined and approved by the com-
missioner as provided in the preceding sec-

tion; and his decision that such valuation is

fair and reasonable, when maae and certiLiPd

as required by said section, shall be final

and conclusive. No claim shall be so as-

signed or conveyed unless within three years

from the date when the original corporation

was adjudicated bankrupt or insolvent, or

made such assignment for the benefit of its

creditors.

See § 47, anta

BUSINESS OF CORPORATIONS.

§ 50. Every corporation which is subject

to this chapter may in its corporate name
purchase, hold, and convey such real and
personal estate as is necessaiT for the pur-

poses of its organization; may carry on its

business, or so much thereof as is con-

venient, beyond the limits of the common-
wealth, and may there purchase and hold

any real or personal estate necessary for

conducting the same; but shall not direct

its operations or appropriate its funds to

any other purpose than that specified in its

agreement of association or its charter, as
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the case may be. except as provided in

chapter one hundred and five and in the

three following sections.

See § 36. ante; §§ 51-5.3, post. Corporations gov-

erned by this chapter. § 3, ante. General powers,

etc. Ch. 105, §§ 4-7.

[A corporation authorized to take possession of

land may acquire a title by disseisin and adverse
possession, although It did not authorize the dis-

seisin by deed. Precinct v. Soc, (23 V.) 40 Mass.
139.
A corporation authorized to hold lands for de-

pots and storehouses and for railroad purposes,
and to authorize other railroad corporations to es-

tablish depots on its lands may mortgage lands
not needed for those purposes; and If the mort-
gage Includes lands which it is not authorized to

convey, the mortgage is void only pro tanto.
Hendee v. Plnkerton, (14 A.) 96 Mass. 381. And
such a corporation may maintain a bill for the
specific performance of a contract to purchase
land, which it purchases for the gravel therein.
R. R. V. Evans, (6 G.) 72 Mass. 25.

A corporation cannot mortgage or sell its fran-
chise, unless there is legislative authority for so
doing, either expressly or bv reasonable implica-
tion. Comm. V. Smith, (10 A.) 92 Mass. 448; Rich-
ardson V. Sibley, (11 A.) 93 id. 65; R. R. v. R. R.,

(18 A.) 95 id. 422; R. R. v. R. R., 115 id. 347.

A corporation has power to purchase any prop-
erty necessary or proper to be used in the busi-
ness which it was Incorporated to carry on, and
t > sell or let any pi-operty so acquired by it, and
not needed to carry on such business. Brown v.
Company, (11 A.) 93 Mass. 326; Glass Co. v. Mass.
Glass Co., Ill id. 315; Dupee v. Boston Co., 114
id. 37.

A corporation having only an easement in prop-
erty cannot transfer the property for other pur-
poses; and if a railroad company leases land, taken
by right of eminent domain, to private Indlvidii-
als, for shops, etc., the owner of the fee may
maintain a writ of entry although such use of the
property is advantageous to the company, and its
abandonment thereof is not intended to be perma-
nent. Canals v. R. R., 104 Mass. 1.

Manufacturing and trading corporations have
power to borrow money, as Incident to their power
to purchase and to give security l)y pledge of or
mortgage upon their property. Fay v. Noble, (12
C.) 66 Mass. 1.

A corporation has no power to take private prop-
erty, without the consent of the owner, except by
legislative authority. Thatcher y. Bridge, (18 P.")

35 Mass. 501.
A corporation having power to construct booms,

etc., in a river cannot enter an individuars close
adjoining the river, without his consent. Perry y.
Wilson, 7 Mass. 393. See also Hood v. Bridge, 3
Id. 263.]

§ 51. Any coii^oration organized under the
provisions of this chapter, or of chapter two
hundred and twenty-four of the statutes of
the year eighteen hundred and seventy, or
of any statute in amendment thereof or in
addition thereto, may, upon the vote of all

its stockholders at a iueeting duly called for
the purpose, alter, add to, or change the
business for the transaction of which it was
incorporated, btit shall not engage in any
business which is not authorized by the pro-
visions of this chapter. A certificate setting
forth such alteration, addition, or change,
signed and sworn to by the president, treas-
urer, and a majority of the directors, shall
be filed in the office of the secretary of the
commonwealth.

[This section is made to apply to all con^ora-
tlons mentioned In the third section, and to those
which have complied with the provisions of the
fourth section. See Stat, of 1885, ch. 310.]

Fees for filing certificate. Acts of 1895, ch. 169.
See ch. 105, § 7. Change of business. Acts of 1885,

ch. 310.

§ 52. Any gas company organized or char-

tered before the ninth day of April in the
year eighteen hundred and seventy-nine may
engage in the business of generating or fur-

nishing steam or hot water for heating,

cooking, and mechanical power in a city or

town, by a vote of four-fifths of the stock-

holders representing not less than two-thirds
of the stock, at a meeting duly called for

that purpose, upon filing in the office of the
secretary of the commonwealth a certificate

as provided in the preceding section.

[See Stat, of 1885, ch. 240; Stat, of 1887, ch. 385.]

Fees for filing certificate. Acts of 189.5, ch. 169.

Not to transact business not specified in charter.

§ 50, ante.

§ 53. Corporations organized or chartered
for the manufacture of cotton or woollen
goods may, upon the consent of four-fifths

of the stockholders by a vote at a meeting
called for the pun^ose. cany on the manu-
facture of silk, linen, fiax, or india-rubber
goods.

See § 50, ante.

CERTIFICATES AND RETURNS.

§ 54. Eveiy corporation mentioned in sec-

tion three, and every coiijoration subject to
the provisions of the statute approved on
the third day of March in the j'ear eighteen,

hundred and nine, entitled "An act defining
the powers and duties of manufacttiring cor-

porations," shall annually make and tile in
the office of the secretaiy of the common-
wealth, within thirty days after the date
fixed in its by-laws for its annual meeting
next preceding the date of such certificate,

or within thirty days after the final adjourn-
ment of said meeting, but not more than
three months after the date so fixed for

said meeting, a certificate signed and sworn
to by its president, treastirer. and at least a
majority of its directors, statiug the date
of holding such meeting, the amotint of
capital stock as it then stiinds fixed by the
coii)oration, the amount then paid up. the
name of each shareholder and the number
of shares standing in his name, and the as-

sets and liabilities of the corporation, in

such form and with such detail as the com-
missioner of coiiiorations shall require or
approve.

[By Stat, of 1887, ch. 225, every corporation char-
tered subsequentl.v to the twenty-third day of Feb-
ruary, eighteen hundred and thirty, or organized



MASSACHUSETTS. 33

Certificates; liability of officers — P. S., ch. cri, §§ 55-60.

under the general laws for business or profit, hav-
ing a capital stock divided into shares, except
banks, insurance companies, steam and street rail-
way companies, safe deposit and trust companies,
and the collateral loan company, sliall be subject
to thf provisions of sections fifty four, flfty-flve,
fifty-nine, eighty-one, eighty-two, and eighty-four
of this chapter.
By Stat. 1891, ch. 341, foreign corporations are

required to file annual statements of condition.]

See §§ 55-59, post. Penalty for omitting to file.

§§ 81-82, post. Annual returns. Acts of 1887, ch.

225. Certificates of condition. Acts of 1890, ch.

199. Index to certificates. Resolves of 1893,

ch. 32. Same. Resolves of 1894, ch. 31. Returns
from certain corporations. Acts of 1896, ch. 369.

Liability of oflicers for filing false returns. § 60,

post. Fee for filing. § 84, post.

§ 55. Wbeu a eoi"poratioii fails for two
successive years to make such auuual state-
ment, the commissioner may apply to the
supreme judicial court for a dissolution of
such conwratiou. and the court after due
notice to all parties interested and a hearing
may for reasonable cause decree a dissolu-
tion of the corporation.

See Acts of 1896, ch. 369. Dissolution. Ch. 105,

§40.

§ 56. Evei-y corporation which is subject
to this chapter shall upon an increase of its

capital stock Avithin thirty days after the
payment or collection of the last instal-

ment thereof, file a certificate of the amount
of such increase and the fact of such pay-
ment, signed and sworn to by its president,

treasurer, and at least a majority of its

directors, in the office of the secretary of the
commonwealth.

Increase and reduction of capital stock. § 34,

ante. Fee for filing certificate. § 84, post.

§ 57. Everj' corporation which is subject
to this chapter shall, within thirty days
after a reduction of its capital stock is

voted, file in the office of the secretary of the
commonwealth a copy, signed and sworn to

by its clerk, of the rote or votes authoriz-
ing such reduction.

See § 56, ante, and cross-references.

§ 5S. Evei-y corporation organized under
authority of this chapter for the pui-poses

specified in section ten shall, within thirty

days after obtaining the written authority
required by section seventy-four, file a copy
of the same, certified by the town clerk or

clerk of the board of aldermen, as the case

may be. in the office of the secretary of the
commonwealth.

See § 21, ante.

S 59. CAs amended by Acts of 1S9S, ch.

503.) Every certificate required to be filed

by the provisions of sections thirty-one,

forty-six, fifty-one, fifty-four, fifty-six. fifty-

seven, and fifty-eight, shall, before filing, be
submitted to the commissioner of coriiora-
tions. who shall examine the same; and if

it appears to him to be a sufficient compli-
ance in form with the requirements of this
chapter, he shall certify his approval thereof
by indorsement upon the same; but upon
the copies of votes of corporations, or the
authorizations of municipal authorities re-

quired by the preceding section, he shall
indorse only the date and fact of submission
to his inspection, and upon paying the fee
hereinafter provided, the same may be filed

in the office of the secretai'y of the common-
wealth, who shall receive and record the
same in books to be kept for the puii^ose,
and upon such filing the coiporation and its

officers shall be conclusively held to have
complied with the requirements of this

chapter in respect to the filing of such cer-

tificate, except that it may be shown by
competent evidence in any court that the
statements made in such return were false,

and were known to be so by any officer or
officers signing or making oath to the same.

See Acts of 1896, ch. 369. Duties of commis-

sioner. § 1, ante.

LIABILITY OF OFFICERS AND STOCKHOLD-
ERS.

§ 60. The officers of any corporation which
is subject to this chapter shall be jointly

and severally liable for its debts and con-

tracts in the following cases, and not other-

wise:

—

The president and directors shall be so

liable,

—

First. For making or consenting to a
dividend when the conwration is or thereby

is rendered insolvent, to the extent of such
dividend.

Second. For debts contracted between the

time of making or assenting to a loan to a
stockholder and the time of its repayment,

to the extent of such loan.

Third, When the debts of a corporation

exceed its capital, to the extent of such ex-

cess existing at the time of the commence-
ment of the suit against the corporation

upon the judgment in which the suit in

equity to enforce such liability is brought

as hereinafter provided.

The president, directors, and treasurer

shall be so liable,—

Fourth, For signing any statement filed

under section forty-eight, when the property

mentioned in such statement is not conveyed

and taken at a fair valuation: but only the

officer or officers signing the same shall be

so liable.

And the president, directors, and other

officers shall be so liable.—

Fifth, For signing any certificate required

by law knowing it to be false; but only the

officer or offic-ers knowing thereof shall be

liable.
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Sixth. (Added by Acts of 1898, ch. 266.)

For debts contracted before the original

capital is fully paid in, and the certiticate

of such payment filed in accordance with
section forty-six of this chapter.

See Acts of 1896, ch. 391. Directors liable to

penalty. Ch. 105, § 19. Filing of certificates and

returns. § 54, ante, and cross-references. Officers

not liable until judgment recovered. § 62, post.

Liability of officers of foreign corporations. Acts

of 1896, ch. 391.

[In a suit in equity against officers to enforce
personal liability, where the corporation was or-

ganized under Gen. Stat., ch. 61, the certificates

are conclusive against defendants as to the cor-

porate character of the association. Priest r. Hat
Co., 115 Mass. 380.
The liability for damages from the infringement

bv the corporation of letters-patent is not, before
judgment, a debt for which officers are liable un-
der above section. Child v. Boston, 137 Mass. 516.

If a claim against the directors, as such, is in-

cluded in the same bill with a claim against the
stockholders, the bill is multifarious. Pope v.

Leonard, 115 Mass. 286; Bank v. Manf. Co., 127

id. 562.
Alitor, if several distinct grounds are set forth,

each affecting all the defendants in the same man-
ner. Pope \. Leonard, supra.
Judgment against the corporation does not merge

the debt so as to extinguish officers' liability.

Byers v. Coal Co., 106 Mass. 131.

Acting officers cannot take advantage of irregu-
larities, etc., in their own election. Thayer v.

Lithog. Co., 108 Mass. .52:J.

Officer from whom decree has been collected may
enfor<e contribution against other officers. Nick-
erson v Wheeier, 118 Mass. 2!i.t.

Action at law will not lie against officers.

Cochrane v. Reed. (13 Allen) 95 Mass. 455; Bond v.

Morse, (9 Allen) 91 id. 471.
If corporation indemnifies one for accepting a

draft for its benefit, officers may be made liable
although draft does not bind corporation. Byers
V. Coal Co., 106 Mass. 131.

Officers making certificate not liable for debt
contracted before expiration of corresponding
month of next year. Bond v. Clark, (6 Allen) 88
Mass. 361.
When debts, for which directors are liable,

amount to more than excess of debts over capital,
remedy is in equity; sufficiency of bill. Bank v.
Stevenson, (10 Gray) 76 Mass. 232.
Payment of dividends and preferred debts in-

solvency does not diminish directors' liability.

Bank v. Stevenson, (10 Gray) 76 Mass. 2.32. Fil-
ing bill by one creditor for benefit of all does not
bar a previous action against corporation by an-
other creditor, or affect his right to levy upon
stockholders summoned therein. Johnson v. Som-
erville, (15 Gray) 81 Mass. 216.
Judgment against corporation necessary only for

bill against stockholders, not officers. Bank v.
Stevenson, (10 Gray) 76 Mass. 232; Cambridge v.
Sonierville Co., (4 Ailen) 86 id. 239.
Supersedeas as to certain stockholders surg-

moned does not exonerate officers. Denny v. Rich-
ardson. (4 Gray) 70 Mass. 274. But no defense
to stockholders that officers have property enough
to pay judgment. Brayton v. New England Co.,
(11 Gray) 77 Mass. 493.
Where the only officer who has property is ad-

judged liable as stockholder, sheriff may seize his
property on execution, after demand of payment
of, and refusal by, corporation. Lee v. Dearborn,
(4 Allen) 86 Mass. 164. But execution cannot be
levied upon property of officer, unless, if he is a
stockholder, he has been summoned and his lia-
bility established, or, if not, some other stock-
holder has been summoned and the stockholder's
liability established. Dewey v. Baker, (16 Gray)
82 Mass. 130.

I'nder subdivision 5 of above section, providing
that officers of a corporation who sign a certificate
" knowing it to be false shall be jointly and sev-
erally liable for its debts and contracts," a tax
is a deiit. Felker v. Yarn Co., 148 Mass. 226; s. c,
19 N. E. Rep. 220. The liability is for debts then
existing as well as those created subsequently.

To create the liability, however, the certificate
must be willfully false. It is not enough that the
facts were known but forgotten, there being no
intention to deceive, Felker v. Yarn Co., 149
Mass. 264.]

§ 61. The members or stockholders in any
eoi-poration which is subject to this chapter
shall be jointly and severally liable for its

debts or contracts in the following cases,
and not otherwise:

—

First, For such as may be contracted be-
fore the original capital is fully paid in; but
only those stockholders who have not paid
in full the par value of their shares, and
those who have purchased such shares with
knowledge of the fact, shall be liable for
such debts.

Second, For the payment of all debts ex-
isting at the time when the capital is re-

duced, to the extent of the sums withdrawn
and paid to stoclvholders.

Third, When special stock is created, the
general stockholders shall be liable for all

debts and contracts until the special stock
is fully redeemed.
Fourth, For all sums of money due to

operatives for services rendered within six

months before demand made upon the cor-

poration, and its neglect or refusal to make
payment.
Any such member or stockholder who

pays, on a judgment or otherwise, more than
his proportional share of any such debt,

shall have a claim for contribution against
the other members or stockliolders.

Special stock. § 42, ante. Liability, how en-

forced; limit of liability, etc. §§ 62-71, post.

Business not to commence until capital paid in.

§ 46, ante.

[In an action against the associates of a corpo-
ration under Stat. 1851, ch. 133, to hold them indi-

vidually liable for corporate debts it is necessary
to prove the existence of the corporation by ar-
ticles of association complying with the statute.
Utley y. Tool Co., nl G.) 77 Mass. 139.

There is no liability for corporation debts upon
a member or officer, unless it is created by stat-
ute, and a statute creating it must be strictly con-
strued. Stedman v. Eveleth, (6 Met.) 47 Mass.
114; Schools V. Flint, (13 Met,) 54 id. 539; Gray v.

Coffin, (9 Cush.) 63 id. 192.
A by-law will not suffice for that purpose, unless

the member signs it, and money is lent upon the
credit thereof. Schools v. Flint, (13 Met.) 54 Mass.
539; Flint v. Pierce, 99 id. 68.

Where such a liability exists, it extends to con-
tracts made in another State, as if they were
made here. Hutchins v. New England Co., (4
Allen) 86 Mass. 580.
Where the members of a corporation personally

undertake they are personally liable. Tileston v.
Newell, 13 Mass. 406.
Where copartners are incorporated, but, in ac-

cordance with the by-laws, the business is still

carried on in the copartnership name, they -are
individually liable to one who has no notice of the
dissolution. Goddard v. Pratt, (16 Pick.) 33 Mass.
412.
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An execution against " the president, directors
and company " of a corporation, commanding the
officer to take their bodies, does not protect him
for the arrest of a member. Nicholls v. Thomas,
4 Mass. 232.

Where persons sign articles of association to
form a corporation, under the act of 1866, and
some subscribe and take certificates, and others
do not, but the association falls to become a cor-
poration, none of the subscribers are liable as
partners to a bill for an accounting, etc., by two
who, as president and secretary, have transacted
business for the Inchoate corporation, and thus
made themselves liable as principals. Ward v.
Brigham, 127 Mass. 24. See also Fay v. Noble, (7
Cush.) 61 id. 188; Trowbridge v. Scudder, (11
Chish.) 65 id. 83; Bank v. Almy, 117 id. 476.
The repeal of the former statutes on this sub-

ject, by Stat. 1870. ch. 224, § 69, as incident to the
new system created by that statute (Pub. Stat,
ch. 106), saved the right of the creditor of a man-
ufacturing corporation to hold its oflScers person-
ally liable, under the statute of 186.3, for a debt
contracted during their neglect to make a certifi-
cate of its condition, although, at the time of the
repeal, he had not recovered judgment. Thaver v.
New England Co.. 108 Mass. 523; Chamberlin v.
Huguenot Co., 118 id. 532.

So as to the right to maintain a bill in equity,
which was not filed till after the enactment of the
act of 1870. Pope v. Leonard, 115 Mass. 286.
As to the effect of a statute with respect to the

recovery of judgment under former statutes, see
McRae v. Locke, 118 Mass. 269.

A creditor, who is also a stockholder, cannot en-
force the statutorv personal liability of other
stockholders. Thayer v. Tool Co., (4 G.) 70 Mass.
75; Potter v. Stevens Co., 127 Id. 592; Thompson
v. Bemls Co., id. 595.

Query, whether the rule applies where he was
a mere equitable stockholder. Crease v. Babcock,
(10 Met.) 51 Mass. 525; Johnson v. Somervllle, Qo
G.) 81 id. 216; Thompson v. Bemls Co., 127 id. 595.
It is no objection to a bill against directors un-

der above statute on the ground that the debts
exceeded the capital stock, that a bill is also
pending against them as stockholders on the
ground that the capital was never paid in. Bank
V. Man. Co., 127 Mass. 563.
Stockholders who have not paid the par value

of their stock in full are liable under above stat-
ute, although the certificate of full payment has
been filed. Id.

One who takes a certificate of shares as col-
lateral security is liable under the statute, unless
his certificate shows upon its face that they are
so held, and the burden of proof is upon him. Id.

For rulings as to the effect upon former statutes,
and the construction of their provisions, which are
superseded by above section, see Id.

It is no defense, by one defendant, to a bill un-
der the statute to enforce the stockholders' per-
sonal liability for money due to operatives, that
he has paid some of the operatives other sums
due them, and has a claim for contribution there-
for against the other defendants. Burnap v. Has-
klns Co., 127 Mass. 586.

Stockholders, against whom a bill is brought,
are jointly and severally liable for the costs. Id.

The corporation is a necessary party to the bill,

as it was under the fonner statutes. Deerfield v.

Nlms, 110 Mass. 115; Pope v. Leonard, 115 id. 286.
The objection that all the stockholders are not

made parties must be taken by plea or answer,
although it Is apparent on the bill. Essex v.

Lawrence, (10 Allen) 92 Mass. 352.

An express, oral and contemporaneous agree-
ment between a corporation and a person taking
its promissory note that there shall be no personal
liability upon the note means that the stockhold-
ers shall not be personally liable; and is admis-
sible in defense by a stockholder; and Is not
merged In a judgment against the corporation.
Brown Slate Co., 134 Mass. 590.
Sufficiency of allegation that defendants are

stockholders. Hawes v. Pet. Co., 101 Mass. 385.

Until division into shares, and the issue of
certificates, the subscribers hold all the stock in
common, and are thus liable. Id.
Objection that the bill is not on behalf of all

creditors is fatal. Moore v. Revnolds, 109 Mass.
473; Pope v. Leonard, 115 id. 286.
A stockholder's liability gives him no right to

defend an action against the corporation. Byers
V. Coal Co., (14 Allen) 96 Mass. 470.

Officer's certificate of paid capital conclusive as
to stockholders. Stedman v. Eveleth, (6 Met.) 47
Mass. 114.

Officers not liable for false certificate, unless
wlllfullv false. Stebbins v. Edmands, (12 G.) 78
Mass. 203.
Annual notice to exempt stockholders may be

published at any time within a year from filing
certificate. Howe v. Carpet Co., (16 G.) 82 Mass.
493.

No action at law against stockholders directly.
Knowlton v. Ackley, (8 Cush.) 62 Mass. 93.
Not even In favor of an operative. Bell v.

Spaulding, (3 Allen) oo Mass. 485.

Writ, and service thereof, in suit against cor-
poration and stockholders. Farnum v. Ballard,
(12 Cush.) 66 Mass. 507; Bank v. Goodman, (9
Cush.1 63 id. 576.

Requirements of declaration. Johnson v. Somer-
vllle, (15 Gray) 81 Mass. 216.
Stockholder cannot defend claim against corpo-

ration, but only on personal grounds of defense.
Bank V. Goodman, C9 Cush.) 63 Mass. 576; Johnson
V. Somerville. (15 G.) 81 id. 216; Hobbs v. Dane,
(5 Allen) 87 id. 581.

But may show tiat plaintiff holds demand, and
is suing for benefit of another stockholder, equally
liable. Thayer v. Tool Co., (4 G.) 70 Mass. 75.

Plaintiff must prove against stockholders the
corporate existence, although corporation de-
faulted. Utley V. Tool Co., (11 G.) 77 Mass. 139.

Also the failure to comply with a statutory
renuisltlon. Taylor v. Coal Co., (4 Allen) 86 Mass.

.577.
A liter, as to both propo.sitions. if stockholder

defaulted. Richmond v. Willis, (13 G.) 79 Mass.
182.

Stockholders severally answering, not entitled to

separate trials. Bank v. Goodman, (9 Cush.) 63
Mass. 576.
Irresrularities in becoming stockholders not avail-

able in defense. Id.

If corporation defaulted, stockholder cannot deny
its liability. Id.; Farnum v. Ballard, (12 Cush.)
66 id. 507.
Liability for judgment debt not established by

proof that in the suit stockholder was summoned
and failed to appear. Mason v. Iron Works, (4

Allen) 86 Mass. 398.

Liability extinguished by recovery of judgment
against corporation if stockholder not summoned
and cease to be such before judgment. Handra-
han V. Iron Wks., (4 Allen) 86 Mass. 396.

Equitable suit for contribution by one stock-
holder against others does not He until plaintiff has
exhausted remedv asrainst corporation. Gray v.

Coffin. (9 rush.) 6." Mass. 192. How contribution
apnortioned. Carev v. Holmes, (16 G.) 82 Mass.
127. How enforced against guardian. Mansur v.

Pratt. 101 5Iass. 60.

No contribution, unless party shows that he was
compelled to pay. by proceedings strictly legal

and reerilar. Carey v. Holmes. (16 G.) 82 Mass.
127. No contribution by officers against stock-

holders. Stone V. Fenno, (6 Allen) 88 Mass. 579.

Where one manufacturing corporation takes
shares of another, in payment of a debt, it cannot
have a remedv against other stockholders of the
latter for another debt. Howe v. Carpet Co.,

(16 G.) 82 Mass. 493.

Creditor, also stockholder, cannot proceed
against other stockholders, except for contribu-

tion. Thaver v. Tool Co.. (4 G.) 70 Mass. 75. See
also GravV. Coffin. (9 Cush.) 63 Id. 192.

Stockholders cannot remove action from Superior
Court to Supreme Judicial Court. Bobbins v. Su-
perior Ct., (12 G.) 78 Mass. 225.
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Liability of stodiliolder or officer not provable
in insolvency. Bangs v. Lincoln, (10 G.) 76 Mass.
600.
Executor cannot be required to continue defense

for stockholder who dies. Dane v. Man. Co., (14

G.) 80 Mass. 488.
If same person held stock and other property as

trustee, the other propei-ty may be taken for his

liabilitv as stockholder. Stedman v. Bveleth, (0

Met.) 47 Mass. 114; Gray v. Coffin, (9 Cush.) 63
id. 192.
Stockholder holding by absolute transfer liable,

although held in fact as collateral. Johnson v.

Somerville, (15 G.) 81 Mass. 216; Bank v. Burn-
ham, (11 Cush.) 65 id. 183.
Where creditor recovers a single judgment upon

two demands, and stockholder is liable for one
only, he mav levy his execution to that extent
only. Stedman v. Eveleth, (6 Met.) 47 Mass. 114.
A retransfer, pursuant to an agreement at the

time of the original transfer, terminates stock-
holder's liability, although made for that purpose.
Bank v. Burnham, (11 Cush.) 65 Mass. 183.
A stockholder held liable, who was such when

the debt was contracted, though he had ceased to
be before paid. Id.; Johnson v. Somerville, (15
Gray) 81 id. 216.
Stockholder liable, whO' is such when liability

of company enforced, though not such when debt
contracted. Curtis v. Harlow, (12 Met.) 53 Mass. 3.

A person who has signed the subscription paper
is liable for a debt contracted by the association,
although the subscription was never fully made
up, and the defendant never signed the articles of
association, or had a certificate for his stock. R.
R. v. Pearson, 128 Mass. 445.]

§ 62. No stockholder or officer in such cor-
poration shall be held liable for its debts or
contracts, unless a judgment is recovered
against it, and it neglects for thirty days
after demand made on execution to pay tiie

amount due, with the officer's fees, or to
exhibit to him real or personal estate of the
corporation subject to be txiken on execution,
sufficient to satisfy the same, and the execu-
tion is I'eturned unsatisfied.

See § 60, ante. Creditor may file bill in equity.

§ 64, post. Suits may be defended by stockholders.

§ 70, post.

[As to the sufflciencv of a demand under above
section, see Bank v. Manf. Co., 127 Mass. 563.

The plaintiffs' right to maintain the bill is not
affected by their having proved their claims in

bankruptc.v against the corporation and received
dividends thereupon. Id.

The discharge in bankruptcy of a dii-ector or
stockholder, under proceedings begun before an
action is brought against the corporation, is no
defense to such a bill. Id.

Where a director or stockholder is an indorser
upon a note of the corporation, his discharge in

bankruptcy for all liability as Indorser upon the
note is no' defense to a bill to enforce a liability

for the same note of the directors or stockholders.
Id.
Neither officers nor stockholders can be charged

without a strict compliance with the provisions,
requiring a judgment against the corporation and
a demand and return upon the execution: and these
are not excused by the banljruptcy of the corpora-
tion, and the plaintiff's claim against its estate.
Coburn v. Boston Co., (10 G.) 76 Mass. 243: John-
son V. Somerville, (15 G.) 81 id. 216; Folger v.

Ins. Co., 99 id. 267; Priest v. Man. Co., 115 Id.

380; Bank v. Manf. Co., 127 id. 563.
Judgment against the corporation is conclusive

evidence of the debt. Hawes v. Pet. Co., 101
Mass. 385: Thayer v. Lithog. Co., 108 id. 523.
Oral evidence admissible to show judgment for

debt at time of officer's default. Norfolk v. Amer.
Co., 108 Mass. 404.

Judgment upon scire facias suffices. Id.
The requirement as to recovering judgment, etc.,

api)lies to corporations organized under general
laws. Peele v. Phillips, (8 Allen) 90 Mass. 86.]

§ 6o. The clerk or other officer having
charge of the records of any such corpora-
tion against which judgment has been so
recovered and execution so issued and re-

turned unsatisfied, upon reasonable request
of the judgment creditor or of his attorney,
shall furnish him a certified list of the
names of all persons who were officers and
stockholders in such coii^oration at the time
of the commencement of the suit in which
judgment was recovered.

See ch. 171, § 48. Duties of clerk. § 26, ante.

Treasurer to keep list of stockholders. Ch. 105,

§ 21. Penalty for refusing to give certificates.

§ 83, post.

§ 64. After the execution is so returned,
any creditor may file a bill in equity in be-
half of himself and all other creditors of the
corporation, against it and all persons who
were stockholders therein at the time of the
commencement of the suit in which such
judgment was recovered, or against all the
officers liable for its debts and contraets, for
the recovei-y of the sums due from the cor-

poration to himself and the other creditors,

for which the stockholders or officers may
be personally liable by reason of any act or
omission on its part or that of its officers

or any of them, setting forth the judgment
and proceedings thereon, and the grounds
upon which it is expected to charge the
stockholders or officers personally.

See § 62, ante. Suit in equity not to abate,

when. §§ 67-69, post.

§ 65. Such sums as may be decreed to be
paid by the stockholders in such suit in

equity shall be assessed upon them in pro-

portion to the amounts of stock held by
them respectively at the time when the suit

in whicli said judgment was recovered was
begun; but no stockholder shall be liable to

pay a larger sum than the amotmt of stock

held by him at that time at its par value.

See § 43, ante. Liability of stockholders. § 61,

ante. '

§ 66. The estates and funds in the hands
of executors, administrators, guardians, or

trustees, shall be liable to no greater extent

than the testator, intestate, ward, or person

interested in the trust fund would have
been, if living and competent to act and
hold the stock in his own name.

See § 61, ante.

§ 67. If any one of the defendants dies

during the pendency of such a suit in equity,

it shall not abate thereby; and his estate in

the hands of his executor or administrator

shall be liable to the same extent as he
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would be If living, siicli executor or ad-
ministrator ma5' voluntarily appear and be-
come a party to the suit, or may be sum-
moned by tlie plaintilif.

See § 64, ante; §§ 68, 69, post.

§ GS. After sucli a suit in equity has been
commenced, the plaintiff shall not dismiss
the same without an order of court, and
such notice to other creditors as the court
may deem reasonable under the circum-
stances.

See §§ 64, 67, ante.

§ G9. Xo such suit in equity shall be
abated by reason of the non-joinder of per-
sons liable as defendants, unless the plain-
tiff, after being notified by plea or answer
of the existence of such persons, unreason-
ably neglects to make them parties.

See |§ 64, 67, 68, ante.

§ 70. In all suits against coriiorations
established by the laws of this common-
wealth, when it appears to the court that
one of the objects of the suit is to obtain a
judgment against the coii^oration in order to
enforce an alleged liability of a person who
has been or is a stockholder or officer

thereof, auy such stockholder or officer may
be permitted, on petition, to defend said

suit.

See ch. 105, § 4, subd. 1, and cross-references.

Not liable until judgment rendered. § 62, ante.

§ 71. The court in such case may require
of the person so taking upon himself the
defense of the suit, or of some person in

his behalf, a boud with stifticient surety or

sureties, conditioned to pay to the plamtiff

all costs which may accrue and be taxed
to him after the filing of said petition.

Costs in civil actions. Ch. 198, § 33. Costs in

quo wan-anto. Ch. 186, § 24.

§ 81. Every corporation which is subject

to this chapter, and which omits to cause

to be filed any certificate or return required

by sections fifty-four, fifty-six, or fifty-seven,

shall forfeit t^'o hundred dollars, to be re-

covered by action of tort, brought in the

name of the commonwealth in the county of

Suffolk or in the county in which the cor-

poration is established; and its president,

treasurer, and directors for the time being

shall in addition be jointly liable in a like

sum for such omission or neglect; and all

sums forfeited by a corporation under this

chapter may also be collected by informa-

tion in equity, brought in the supreme
judicial court'in the name of the attorney-

general, at the relation of the commissioner
of corporations; and upon such information

the court may issue an injunction restrain-

ing the further prosecution of the business
of the corporation named therein until the
sums so forfeited are paid with interest and
costs, and until the returns required by this
chapter are made.

See Acts of 1890, ch. 369. Certificates and re-
turns. § 54, ante, and cross-references.

§ 82. All informations under the pro-
visions of the preceding section may be
brought in the county of Suffolk.

See Acts of 1896, ch. 369.

§ S3. If an officer unreasonably refuse to
give the certificate mentioned in section
sixty-three, or wilfully gives a false cer-
tificate, he shall be liable for double the
amount of all damages occasioned by such
refusal or false certificate, to be recovered
in an action of tort.

See ch. 161, § 73.

§ 84. Fees shall be paid for filing and re-

cording the certificates required by this
chapter to be filed with the secretary of the
commonwealth as follows:

—

For filing and recording the certificates

reqitired by sections twenty-one and twenty-
two, including the issuing the certificate

of organization by the secretary, one-
twentieth of one per cent, of the amount of

the capital stock as fixed by the agreement
of association; but not less in any case than
five dollars, nor more than two hundred
dollars.

For filing and recording the certificate

required by section fifty-six, one-twentieth

of one per cent, of the amount by which the

capital is increased; but the amount so to be
paid shall not, when added to the amount
previously paid for filing and recording cer-

tificates under sections twenty-one, twenty-
two, and fifty-six, exceed in any case two
hundred dollars.

For filing and recording the certificates

required by sections fifty-one and fifty-two,

one-twentieth of one per cent, of the amount
of the capital stock of the corporation.

For filing and recording the certificate re-

quired by section fifty-four, five dollars.

For filing and recording any other cer-

tificate required by the provisions of this

chapter, one dollar.

For official copies of any of the records

mentioned in this chapter, the rates now
fixed by law for copies of similar records

furnished by the secretary of the common-
wealth.

Above section is amended by L. 1896, at p. 62.

Certain corporations subject to provisions of above

section. Acts of 1896, ch. 369. The second clause

of above section is amended by Acts of 1896, ch.

52^.. See § 21, ante. Fees for recording certain

certificates. Acts of 1895 ch. 169. Same. Acts

of 1896, ch. 523.
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Part III. Of Courts and Judicial Officers

and Proceedings in Civil Cases.

Tit. I. Of courts and judicial officers.

II. Of actions and proceedings therein.
IV. Of certain writs and proceedings in spec-

ial cases,
VI. Of costs.

TITLE I. OF COURTS AND JUDICIAL
OFFICERS.

CHAPTER CLVIL
Of Covirts of Insolvency.

Sec. 127. Corporations may petition by authorized
officer.

128. Proceedings similar to those in case of
a person.

129. Claims provable before last dividend.
130. Schedules; duties, etc., of officers; oath.
134. Void preferences.
135. No allowance or discharge to corpora-

tions.
136. Proceedings against corporation.

INSOLVENT CORPORATJONS,

§ 127. Any corporation created by au-
thority of this State, except railroad and
banking coi*i)orations, may apply by peti-

tion signed by an officer duly authorized by
a vote of a majority of the coi"porators
present and voting at a legal meeting called
for the pui-pose, to the judge for the county
where the corporation has its principal place
of business, setting forth its inability to pay
its debts, and its willingness to assign all

its estate and effects for the benefit of its

creditors, and praying that such proceed-
ings may be had in the premises as are
hereinafter provided. The judge shall there-
upon forthwith issue a wan-ant, as in the
case of an application by a debtor under
section sixteen, but requiring the notice
given by the messenger to state further that
the making of any contract by the corpora-
tion is forbidden by law.

See §§ 128-136, post. Corporation dissolved on
petition. Ch. 105, §§ 40 et seq. Insolvency of

foreign corporation. Acts of 1890, ch. 321.

[A court of chancery has, in the absence of fraud
or breach of trust, no peculiar jurisdiction over
corporations to restrain them from violating their
charters, or to decree a dissolution, appoint a re-
ceiver, and restrain the further prosecution of
their business, in case of insolvency. Treadwell
V. Salisbury, (7 Gray) 73 Mass. 393; Folger v. Ins.
Co., 99 id. 267; Pond v. R. R., 130 id. 194.
Where a corporation mortgages property to a

trustee to secure the payment of bonds, and then
becomes insolvent, holders of corporate notes se-
cured by certain of the bonds as collateral cannot
enforce their rights in the insolvency court; there-
fore, they may maintain a suit in equity. Bank
V. Green, 150 Mass. 317; s. c, 28 N. B. Rep. 103.
Priority of claims against a trust fund belonging

to an insolvent corporation determined. Am. Loan
& Trust Co. V. N. W. Guaranty Loan & Trust Co.,
166 Mass. 337; s. c, 44 N. E. Rep. 340.]

§ 128. Thereupon like proceedings shall be
had, with like powers, duties, and privileges
of the judge, register, messenger, assignee,
and creditors, as are hereinbefore provided
upon the petition of a debtor, except as here-
inafter mentioned.

§ 129. Claims on account of bills of ex-
change, indorsements, money due on bot-
tomi-y or respondentia bonds, or paid upon
indorsements, or as surety, may be proved
against an insolvent corporation before the
making of the last dividend, in like manner
as against the estate of an insolvent debtor
before the making of the first dividend.

§ 130. The schedules to be furnished shall
be prepared and furnished by the treasurer
or other financial officer of the corporation,
with such assistance from the other officers
as he may require; and all the provisions
of this chapter which apply to the debtor
or set forth his duties in regard to executing
papers, submitting to examinations, disclos-
ing, making over, secreting, concealing, con-
veying, assigning, or paying away his money
or pi'operty, shall in like manner, and with
like force, effect, and penalties, apply to each
and eveiy officer of the coi-poration in rela-

tion to the same matters c-oncerning the cor-
poration, and the money and property
thereof. And said officers shall at the sec-
ond meeting severally make and subscribe
an oath in substance as follows:

I, , (president, etc., or treas-

urer, etc.), do swear that I verily believe
the account of the creditors of the coi-pora-

tion, contained in the schedule signed by
A. B., and now on file in court, is in all

respects just and true; that I do verily be-
lieve that all the propeiiy and estate of said
corporation, and all its books of account and
papers, have been delivered to the mes-
senger or the assignee; and that if any goods
or estate not so delivered hereafter come to
my knowledge, I will faithfully and dili-

gently apprise the assignee thereof. And I

do fm'ther swear that, to the best and ut-

most of my knowledge, information, and
belief, there is no part of the estate or effects

of said coi^poration made over or disposed
of in any manner in fraud of the laws relat-

ing to insolvencj' or of the creditors of said
coi-poration.

[Under above feection and § 135, the court may
order the officers of an insolvent corporation to
be examined at anv time. Davis v. Bunker, 168
Mass. 82; s. c, 46 N. E. Rep. 405.]

§ 134. All payments, conveyances, and as-

signments which are fraudulent and void by
sections ninety-six* and ninety-eight* when
made by a debtor, shall in like manner, to
the like extent, and with like remedies, be
fraudulent and void when made by a cor-

poration which is subject to the provisions
of this chapter.

§ 135. An allowance or discharge shall

not be granted to a coiTioration, nor to any
person as officer or member thereof.

See § 130, ante, and note.

§ 136. (As amended. Acts of 1897. ch. 124.)

If a corporation, whether domestic or sub-
ject to the provisions of chapter three hun-

• Relating to frauds in preferences by Insolvents.
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dred and twenty-one of the Acts of the year
eighteen hundred and ninety, whose goods
or estate are attached on mesne process in
a civil action founded on a contract for the
sum of one hundred dollars or upwards,
which is in its nature provable under this
chapter, does not within fourteen days from
the return day of the writ, if the term of
the court to which the process is returnable
so long continues, or on or before the last
day of the term if the same sooner ends,
dissolve the attachment in the manner pi-o-

vided by law, or if a coiTDoration moves any
part of its property from the State, with
intent to defraud its creditors, or conceals
any part of its property to prevent its being
attached or talien on legal process, or pro-
cures its property to be attached or talien
on any legal process, or if a corporation
makes a fraudulent payment, conveyance,
or transfer of its property or any part
thereof, or stops or suspends and does
not resume payment of its commercial
paper within a period of fourteen days, or
if a corporation makes a fraudulent pay-
ment, conveyance, or transfer of its prop-
erty or any part thereof, any of its

creditors whose claims provable against its

estate amount to one hundred dollars may,
within ninety days thereafter, apply by
petition to the judge for the county in
which the corporation is established, setting
forth the facts and the nature of their
claims, veinfied by oath and praying that its

estate may be seized and distributed ac-
cording to the provisions of this chapter;
and thereupon, after notice of the present-
ment of the petition given to the coi*pora-

tion by a copy thereof served on its presi-

dent, treasurer, or clerk, thirty days at least

before the return day of the notice, and a
hearing of the petitioners and corporation,
or after default of the corporation to appear
at the time and place in the notice ap-
pointed, if the facts set forth in the petition
appear to be true, the judge shall forthwith
issue his warrant to take possession of the
estate of the cori^oration; and such further
proceedings shall be had thereon as upon a
warrant issuing upon the petition of a coi'-

poration under section one hundred and
twenty-seven.

Franchise, how attached on mesne process. Ch
105, § 30.

TITLE II. OP ACTIONS AND PROCEED-
INGS THEREIN.

Ch. 161. Of the commencement of actions and the
service of process.

165. Of actions which survive.
167. Of pleadines and practice.
169. Of evidence.
171. Of judgment and execution.

CHAPTER CLXI.

Of the CJommencement of Actions and the
Service of Process.

Sec. 8. Action brought where when certain cor-

porations are parties.

48

Sec. 36. Summons, how served on business corpo-
rations.

37, Service in suits in equity.
71. Shares In corporations, how to be at-

tached.
72. Same.
73. Penalty on recording officer for refusal

or false certificate.

VENUE OF ACTIONS.
§ 8. "When a corporation, other than a

county or the city of Boston, is a party to
an action other than those mentioned in the
preceding section, such action may be
brought as follows, to-wit,—******
Third. When one of the parties is a cor-

poration of any other aescription than is
before mentioned in this section, in any
county in which such corporation has an
established or usual place of business, or
has held its last annual meeting, or usually
holds its meetings, or, if the other party is
a natural person, in the county where such
person lives.

See ch. 105, § 4, subd. 1, and cross-references.

§ 36. In suits against a corporation other
than those mentioned in the preceding sec-
tion* the summons shall be served by leav-
ing the original or copy, as the case may
be, with the clerk, cashier, secretary, agent,
or any other officer having charge of its
business; and if there is no such officer
found within the county, the summons may
be served on any member of the corporation.

See ch. 105, § 4, subd. 1, and cross-references.

§ 37. Every writ of original summons or
subpoena issued in suits in equity shall be
served in the same manner, and the same
number of days, at least, before the return
day, as would be required for the service
of an original writ in an action at law be-
tween the same parties.

See ch. 105, § 4, subd. 1, and cross-references.

ATTACHMENT OF SHARES IN CORPORA-
TIONS.

§ 71. The share or interest of a stockholder
in a corporation organized under authority
of this commonwealth, or under the laws of
the United States and located or having a
general office in this commonwealth, may
be attached by leaving an attested copy of
the writ (without the declaration,') and of
the return of the attachment, with the clerk,

treasurer, or cashier of the company, if there
is such officer; otherwise with any officer or
person who has at the time the custody of
the books and papers of the corporation.

See ch. 105, § 4, subd. 1, and cross-references.

Shares taken on execution. Ch. 171, § 45.

[Shares in a corporation may he attached under
the statute, although the charter forbids the trans-
fer of shares for a certain time. Nesmlth v.
Bank, (6 Pick.) 23 Mass. 328.

The statute relating to the attachment, or sale
under an execution, of shares of stock, does not

* Municipal and religious.
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define what shall he an attachable Interest in
stock, but leaves that to be determined by the
common law. or some other statute. Hall v. Cory,
129 Mass. 435; Sibley v. Back, 133 id. 515.
Shares issued to be for the benefit of A., and

which had been (assigned to A., but not trans-
ferred on the books of the corporation, cannot be
attached by D.'s creditor. Sibley r. Bank, 133
Mass. 515.]

§ 72. A share or interest so attiiched, "n'itb

all the divideuds thereafter aecruiug thereon,
shall, except as is otherwise provided in sec-
tion twenty-four of chapter one hundred and
five, be held as security to satisfy the final

.iudgmeut in the suit, in like manner as other
personal estate is held.

See § 71, ante, and cross-references.

§ 73. If the officer having a writ of attach-
ment against such stockholder exhibits the
writ to the officer of the company who is

appointed to keep a record or account of the
shares or interest of the stockholders therein,
and requests a certificate of the number of
shares or amount of the interest held by
the defendant in the suit, such officer of
the company shall give such certificate to the
officer holding the writ. If he unreasonably
refuses to do so, or if he wilfully gives a
false certificate thereof, he shall be liable for
double the amount of all damages occasioned
by such refusal or false certificate, to be re-
covered in an action of tort, unless the judg-
ment is satisffed by the original defendant.

See ch. 106, § 83.

CHAPTER CLXV.
Of Actions which Survive.

Sec. 26. Death or removil of treasurer of corpo-
ration not to abate action.

§ 26. An action on a note, bond, contract,
or other liability made to or witli tlie treas-
urer of a corporation, * * *

may, after his removal, resignation, or death,
be commenced, or if before commenced may
be prosecuted by his successor, as it might
have been by the person with whom the
contract was made.

See ch. 105, § 4, subd. 1, and cross-references.

CHAPTER CLXVII.
Of Pleadings and Practice.

Sec. 86. Verifications and affidavits when corpora-
tion is a party.

87. Fact that a party is a corporation to be
taken as admitted, unless, etc.

§ 86. When a party to a suit or proceeding
under this chapter is a corporation, all pre-
cepts, answers, replications, or other papers
requiring the signature or oath of the party,
may be signed or sworn to in behalf of the
corporation by some officer or agent there-
unto specially authorized.

See ch. 105, § 4, subd. 1, and cross-references.

§ 87. When it appears from the papers or
pleadings in a suit at law or in equity that

any party sues or is sued as a
corporation, such fact shall be taken as ad-
mitted unless the party controverting the
same files in court, within ten days from
the time allowed for answer, a special de-
mand for proof of such fact.

See ch. 105, § 4, subd. 1, and cross-references.

[A party who contracts with another as a cor-
poration Is estopped to deny its corporate exist-
ence. Inst. V. Harding, (11 Cush.) 65 Mass. 285.
See also Bank r. !Siik Co.. (3 Met.) 44 id. 282;
Bank v. Jenks, (7 Met.) 48 id. 592.
Query, whether the rule is not confined to a

case where there is some evidence that the plain-
tiff is a corporation de facto. Provident v. Burn-
ham, 128 Mass. 458.
Proof of a corporation de facto is required within

the rule, if the plaintiff is a foreign corporation
or a national bank organized in another State.
Williams v. Cheney, (3 Gray) 69 Mass. 215; Bank
V. Lee, 112 id. 521: Bank v. Glcndon Co., 120 id.

97; Ins. Co. v. Frothingham, 122 id. 391; Bank v.

McDonald, 130 id. 264.
In an action b.v an indorsee of a note against

the maker, who has been described by the payee
by a corporate name, proof of the execution of
the note is prima facie proof of the existeuce of
the corporation. Topping v. Birkford, iM Allfr'^

86 Mass. 120; Bank v. Van Nostrand, 106 id. .5.59.

Long exercise of corporate powers will authorize
the admission of oral evidence of the existence
and loss of a charter. Dillingham v. Snow, 5
Mass. 547; Stockbridge v. West Stockbridge, 12
id. 400.

In an action against a corporation organized un-
der a general act, its existence may be proved by
the certificate of organization, and if the original
is in the possession of the coi'poration or its as-
signees in bankruptcy, secondary evidence is ad-
missible. Chamberlain v. Huguenot Co., 118 Mass.
532. See also Thayer v. Ins. Co., (10 Pick.) 27 id.

326: Bank v. Silk Co., (3 Met.) 44 id. 282; Samuels
V. Borowscale, 104 id. 207.
AVhere receivers of a foreign corporation, ap-

pointed in the foreign jurisdiction, claimed the
funds attached by trustee process, after judgment
for the plaintiti. and charging the trustees, and
affirmance thereof, they cannot have a rehearing
to show that a decree was made dissolving the
corporation, which thev have omitted to iirove.
Taylor v. Ins. Co., (14 Allen) 96 Mass. 353.
A corporation is estopped to deny the truth of

its own certificate of organization. Dooley v.
Glass Co., (15 Gray) 81 Mass. 494. And a member
is so estopped as against the coi-poratiou. Hamp-
shire V. Franklin, 16 Mass. 87.
Above section did not rfpply where an answer

containing a general denial was filed and ten days
had elapsed before the passage of the statute.
Bedstead Co. v. Darling 133 Mass. 3.58.

Before the enactment of the above statute (1881)
an answer denying each and every allegation, etc.,
would put a plaintiff corporation to proof of its
corporate existence. Bank v. Van Nostrand, 106
Mass. 569; Mosler v. Potter, 121 id. 89; Deacons
V. Smim. id. 90, note; Ins. Co. v. Frothingham,
122 id. 391: Bedstead Co. v. Darling, 133 id. ^^358.

In an action before the enactment of above sec-
tion (1S81). against " The Adams Express Co."
where the declaration alleged that the defendants
were a " company having a place of business " in
this commonwealth, and the answer denied each
and every allegation, etc., the plaintiff was bound
to prove corporate existence, if the defendants de-
nied it at the trial. Gott v. Express Co., 100
Mass. 320.
The incorporation of defendants, sued as a cor-

poration, might have been denied after general
acceptance and affidavit of merits. Greenwood v.
R. R. Co., (10 Gray) 76 Mass. 373.
Formerly nul tiel corporation might have been

pleaded in bar as well as in abatement. Soc. v.
MacComber, (3 Met.) 44 Mass. 235.]
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CHAPTER CLXIX.
Of Evidence.

Sec. 68. Acts of incorporation deemed public acts.

§ G8. All acts of in,coii)oration shall be
deemed public acts, and, as such, may be
declared on and given in evidence.

See ch. 105, § 4, subd. 1, and cross-references.
Books of corporation evidence. Ch. 203, § 62.

[Prior to enactment of above section courts tooli
Judicial notice of acts creating public corporations,
but acts creating private corporations and foreign
acts of incorporation had to be proved. Livery
Co. V. Watson, 10 Mass. 91.
Long exercise of corporate powers will authorize

the admission of oral evidence of the existence
and loss of a charter. Dillingham v. Snow, 5
Mass. 547; Stockbridge v. West Stockbridge, 12 id.
400.]

CHAPTER CLXXI.
Of Judgment and Execution.

Sec. 19. Remedy wlien property, etc., of a stock-
holder taken on execution against a cor-
poration is recovered back.

30. Levy on property of a corporation, how
made.

44. Proceeds, how disposed of when tiere
have been successive attachments.

45. Shares of stock may be taken on execu-
tion.

46. Proceedings.
47. Same.
48. Officer of corporation to disclose the share

held by debtor.
49. Officer of corporation to give new cer-

tificates to purchaser.
50. Purchaser entitled to dividends after at-

tachment.

§ 19. If an execution against a coi"pora-

tion is satisfied in whole or in part by service
or levy on the person or property of a mem-
ber thereof, and the property levied on or
damages for service or levy are subsequently
recovered by such member from the officer

or judgment creditor, the creditor may have
a writ of scire facias on his judgment, and
shall thereupon be entitled to a new execu-
tion for the sum remaining justly and equi-

tably due to him.

See ch. 105, § 4, subd. 1, and cross-references.

§ 30. Executions against corporations,

when levied upon any corporate property,

shall be levied in the same manner as other
executions are levied, except in the cases

provided for in chapters one hundi'ed and
five, one hundred and eighteen, and one hun-
red and nineteen.

See ch. 105, §§ 31-40.

§ 44. If an attachment or seizure on exe-

cution is made of a share in an incorpo-

rated company, or of any other property
which may be attached without talviug and
keeping the exclusive possession thereof, and
if the same property is subsequently attached

or talien in execution by another officer, he

shall give notice thereof to the officer who
maljes the sale under the first attachment
or seizure; and if the latter without such

notice pays to the debtor the balance of the

proceeds of the sale, he shall not be liable

therefor to the person claiming under such
subsequent attachment or seizure.

LEVY, ETC., ON SHARES IX CORPORATIONS.
§ 45. The share or interest of a stocli-

holder in a coiijoration established under
the authority of this State, or under the
laws of the United States and located or
having a general office in this State, may
be talien on execution and sold as herein-
after provided.

See ch. 161, § 71. Proceedings. §§ 46, 47, post.

§ 46. If the property has not been attached
in the same suit, the officer shall leave an
attested copy of the execution with the clerk,

treasurer, or cashier of the company, if there
is any such officer, otherwise with any offi-

cer or person having custody of the books
and papers of the corporation; and the prop-
erty shall be considered as seized on exe-
cution when the copy is so left, and shall

be sold in like manner as goods and chattels.

§ 47. If the share is already attached in

the same suit, the officer shall proceed in

seizing and selling it on the execution in

the same manner as in selling goods and
chattels.

§ 48. The officer of the company who is

appointed to keep a record of account of the
shares or interest of the stockholders therein

shall, upon the exhibiting to him of the

execution, be bound to give a certificate of

the number of shares or amount of the inter-

est held by the judgment debtor, in like man-
ner and upon the like penalty as is pre-

scribed in chapter one hundred and sixty-one

upon the exhibiting to him of a writ of at-

tachment.

See ch. 105, § 23, and cross-references. Ch. 106,

§ 63.

§ 49. An attested copy of the execution

and of the return thereon shall within four-

teen days after the sale be left with the

officer of the company whose duty it is to

record transfers of shares; and the purchaser

shall thereupon be entitled to a certificate or

certificates of the shares bought by him,

upon paying the fees therefor and for re-

cording the transfer.

See § 48, ante.

§ 50. If the share or interest of the judg-

ment debtor is attached in the suit in which
the execution issued, the purchaser shall be

entitled to all the dividends which have ac-

cTued after the attachment.

See ch. 105, § 36.

TITLE IV. OF CERTAIN WRITS AND PRO-
CEEDINGS I\ SPECIAL CASES.

Ch. 183. Of the trustee process.

186. Of quo warranto, etc.

CHAPTER CLXXXIII.
Of the Trustee Process.

Sec 16. How corporations may answer.

§ 16. Corporations summoned as trustees

may appear and answer by their cashier.
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treasurer, secretary, or such other officer as
they shall appoint or as the court or justice

shall require to attend for that purpose. The
answer and examination on oath of such
officers or persons shall be received as the
answer and examination of the corporation.

See ch. 105, § 4, snbd. 1, and cross-references.

[Since enactment of above section, a foreign cor-
poration having a usual place of business here
may be so summoned, and the process may be
served upon the treasurer. Bank v. Huntington,
129 Mass. 444.
As to service upon resident attorney, see Thayer

V. Tyler, (10 Gray) 76 Mass. 164.]

CHAPTER CLXXXVI.

Of Quo "Warranto.

Sec. 17. "Who may apply for leave to file Informa-
tion.

18. "When application may be made, etc.
19. Hearing on annlication.
20. Filing of information, and notice.
21. Issue of injunction.
22. Attorney-general may appear, etc.
23. Judgment when attorney-general does not

appear.
24. "V^'hen defendant may recover costs.
25. Preceding sections not to affect certain

duties and rights.

§ 17. Any person whose private right or
interest has been injured or is put in hazard
by the exercise by a private corporation, or

by persons claiming: to be a private corpo-

ration, of a franchise or privilege not con-

ferred by law. whether such person is a
member of such coiTJoration or not, may ap-

ply to the supreme .ludicial court for leave

to file an information in the nature of a
quo warranto.

Notice of petition to be given. Ch. 2, § 5.

[Under above section, an Information without
the intervention of the attorney-general will not
lie against a corporation organized under the act
of 1870, if the forms of law have been complied
with, on the ground that the certificate of the
secretary of the commonwealth wa.s obtained by
fraud, or that the stock was issued below par, or
the constrnction commenced before all the stock
was subscribed. Hastings v. R. R., (9 Cush.) 63
Mass. 596; Rice v. Bank, 126 id. 300. See also
Bridge v. "U'arren Bridge. (7 Pick.) 24 id. 344;
Folger V. Ins. Co., 99 id. 267.

Or generally, for any act which does not put in

hazard the petitioner's private right or interest,

as distinguished from lue common right or inter-

est. Goddard v. Smithett, (3 Gray) 69 Mass. 116.

Upon an information in the nature of a quo
warranto, which has in our practice superseded
the ancient writ of quo warranto, where the object
is to declare the charter of a corporation forfeited
a judgment of ouster is appropriate. Atty.-Gen. v.

Salem. 103 Mass. 138: Campbell v. Talbot, 132 id.

174. Such a judgment excludes the corporation
from the right to exercise its franchises wlthont
further action bv the legislature. Campbell v.

Talbot, 132 Mass. 174; Heard v. Talbot, (7 Gray)
73 id. 113.
An information to dissolve a corporation may

be prosecuted either under the authority of the
legislature or by the attorney-general in behalf of
the commonwealth. Comm. v. Ins. Co., 5 Mass.
230; Goddard v. Smithett, (3 Gray) 69 Id. 116.

"Where a corporation or an individual does acts,
without right, which destroy or impair rights or
privileges under the control and care of the com-
monwealth, this is a public nuisance, which the
attorney-general may restrain and prevent by in-
formation in equity. Atty.-Gen. v. Cambridge, (16
Gray) 82 Mass. 247; Atty.-Gen. v. Aqueduct, 133
id. 361.
The court has no jurisdiction of an information

in equity by the attorney-general against a pri-
vate trading corporation whose proceedings are not
shown to have injured or endangered any public
or private rights, and are objected to solely on the
ground that they are not authorized by the act
of incorporation, and are, therefore, against public
policy. Atty.-Gen. v. Ice Co., 104 Mass. 239.]

§ 18. The application may be made and
heard at a law or jury term in any county
where the court is in session, or before a
justice of the court in vacation.

§ 19. The court shall take order for a
summai-y hearing of the parties, and if there
appears probable cause to believe that the
party complained of has exercised a fran-
chise or privilege not conferred by law, and
that thereby the private right or interest of
the complainant has been injured or is put
in hazard, leave shall be granted to file the
information.

§ 20. The information shall be filed in the
county Avhere the defendant has its prin-
cipal place of business. A copy of the in-

formation, with an order of notice returnable
and to be served when and as the court may
direct, shall be seiwed on the defendant and
on the attorney-general.

§ 21. The court, when leave is given ta
file such information, or at any time before
final judgment, may issue a writ of injunc-
tion restraining the defendant and its man-
agers, servants, and agents from exercising
the franchise or privilege in question until
the further order of the court.

§ 22. The attorney-general, when he has
good reason to believe there has been a
usurpation of a franchise or privilege not
conferred by law, may intervene, and de-

mand a judgment of fine and forfeiture. In
such case he shall have the control of all

future proceedings, and the couii; shall en-
ter such judgment as tlie principles of the
common law may require, but the complain-
ant shall no longer be responsible for costs.

See ch. 106, § 1.

§ 23. If the attorney-general has not in-
tervened, and it is determined that the de-
fendant has exercised a franchise or privi-
lege not conferred by law. no judgment of
forfeiture shall be entered, but the judgment
shall be that the corporation, or the persons
claiming to be a corporation, be perpetually
excluded from such franchise or privilege,
and that the directors, managers, or agents,
by whom the usurpation was made, pay the
costs to be recovered by the complainant.

§ 24. If it is adjudged that the defendant
has not exercised a franchise or privilege not
conferred by law, the defendant shall re-
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coyer against the complainant the same costs
as are allowed in actions at law.

See ch. 106, § 71.

§ 25. Nothing contained in this chapter
shall affect the duty of the attorney-general
to proceed ex officio in all cases in which
he might have heretofore so proceeded by
law, nor to deprive any person of the right
to file an information respecting the election
or admission of an officer or member of a
corporation.

TITLE VI. OF COSTS,

CHAJ>TEB CXCVIII.
Of Costs in Civil Actions.

Sec. 33. Corporation entitled to costs for travel.

§ 33. When a corporation is entitled to
costs, an allowance shall be made for travel
as in other cases, and the travel shall be
computed from the place where the corpo-
ration is situated, if it is in its nature local,

otherwise from the place in which its busi-
ness is chiefly or commonly transacted.

See ch. 105, § 4, subd. 1, and cross-references.
Ch. 106, S 71.

Part IV. Of Crimes, Punishments, etc.

lit. I. Of crimes and punishments.
II. Of proceedings in criminal cases.

TITLE I. OP CRIMES A\'D PUNISHMENTS.

CHAPTER CCIII.

Of Offenses against Property.

Sec. 54. Issuing, etc., certificate of stock, bond,
etc., beyond amount authorized.

55. Fraudulently issuing or transferring cer-

tificate of stock.
56. Making false entry, etc., in book of a cor-

poration.
57. Books of corporation; evidence.
62. Fraudulently using name, credit or money

of corporation.

§ 54. An officer, agent, clerk, or servant of
a corporation, or any other person, who is-

sues or signs with intent to issue any certifi-

cate of stock in a corporation, or who is-

sueB, or signs or indorses with intent to

issue, any bond, note, bill, or other obliga-

tion or security in the name of such corpo-
ration, beyond the amount authorized bj* law
or limited by the legal votes of such corpo-
ration or its proper officers, or negotiates,
transfers, or disposes of such certificate with
Intent to defraud, shall be punished by
imprisonment in the State prison not ex-

ceeding ten years, or in the house of cor-

rection not exceeding one year.

Increase of capital stock. Ch. 106, § 34.

§ 55. An officer, agent, clerk, or servant
of a corporation, or any other person, who
fraudulently issues or transfers a certificate

of the stock of a corporation to a person not

entitled thereto, or fraudulently signs such
certificate, in blank or otherwise, with the
intent that it shall be so issued or trans-
ferred by himself or any other person, shall
be punished by imprisonment in the State
prison not exceeding ten years, or in the
house of correction not exceeding one year.

Transfer of shares of stock. Ch. 106, § 30.

§ 56. (As amended by L. 1885, ch. 223.)
An agent, clerk, servant or officer of a per-
son, firm or corporation who makes a false
entry or omits to make a true entry in any
book of such person, fii-m or corporation,
with intent to defraud, and any person
whose duty it is to make in any book of a
corporation a record or entry of me transfer
of stock, or of the issuing or cancelling of
certificates thereof, or of the amount of stock
issued by such corporation, who, with intent
to defraud, omits to make a true record or
entry thereof, shall be punished by impris-
onment in the State prison not exceeding
ten years, or in the house of correction not
exceeding one j'ear.

See ch. 106, § 26.

§ 57. On the trial of a person for an offense
under the three preceding sections, the books
of any corporation to which such person had
access or the right of access shall be ad-
missible in evidence.

See ch. 169, § 68.

§ 62. An officer, agent, clerk, or servant of
a corporation organized or doing business in
this commonwealth, who in any manner wil-
fullj' uses the name of such coiporation, or
his own name as such officer, agent, clerk,
or servant, to obtain monej' upon the credit
of such corporation for his own use or bene-
fit, without authority from such corporation,
or who fraudulently lends, invests, or appro-
priates the money or disposes of the prop-
erty of such corporation, or converts the
same to his own use, shall be punished for
each offense by imprisonment in the State
prison not exceeding ten j-ears.

See ch. 106, § 23.

TITLE II. OF PROCEEDINGS IN CRIMINAL.
CASES.

Ch. 213. Of indictments, prosecutions, etc.
215. Of judgment and execution.

CHAPTER CCXIII.

Of Indictments, Prosecutions, etc.

Sec. 26. New Indictment against corporation may
be found within one year after abate-
ment of former one.

§ 26. If an indictment duly found and
returned within the time limited by law
against a corporation to recover a pe-

cuniary penalty is abated or otherwise
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avoided or defeated by reason of any

matter of form, or if after a verdict

against snch corporation judgment is ar-

rested, or if a judgment against such coi-po-

ration is reversed on writ of error, a new
indictment for the same cause may be found

and filed within one year after the abate-

ment of the former indictment or the re-

versal of the judgment as aforesaid.

See ch. 105, § 4, subd. 1, and cross-references.

[Where the charter of a corporation to build a
toll-bridge allows three years for its completion,

and prescribes that it shall be built with draws
and piers, and the coi-poratlon erects the bridge
without piers, and takes toll, it is indictable, al-

though the three years have not elapsed. Comm.
V. Bridge, (9 Pick.) 2G Mass. 142.

A corporation may be indicted for a misfeasance
as well as a non-feasance. Lumbard v. Stearns,

(4 Cush.) 58 Mass. GO; Comm. v. Bridge, (2 Gray)
68 id. 339.]

CHAPTER CCXV.
Of Judgment and Execution.

Sec. 30. Corporation failing to appear may be de-
faulted.

31. 'Warrant of distress may be issued.

§ 30. When a coii^oration indicted under
the statutes of this State fails to appear
after being duly served with process, its

default shall be recorded, the charges in the

indictment taken- to be true, and judgment
shall be rendered accordingly.

See ch. 10.5, § 4, subd. 1. and cross-references.

§ 31. When judgment is rendered upon any
such indictment against a corporation, the
court may issue a warrant of distress to

compel the payment of the penalty pre-

scribed by law, together with costs and
interest.

See ch. 105, § 29.

LEGISLATIVE ACTS AND RESOLVES RELATING TO CORPORATIONS
PASSED SUBSEQUENTLY TO 1882.

Acts of 1883.
Ch. 100. Requiring corporations to make returns

of the acceptance or failure to accept
certain acts and resolves.

Acts of 1884.
Ch. 229. Relating to the transfer of stock.

• 330. Concerning foreign corporations having
their usual place of business in this

commonwealth.

Acts of 1885.
Ch. 310. Relating to change of business by corpo-

rations.

Acts of 1886.
Ch. 173. Relating to providing means of commu-

nication between rooms in factories.

174. Relating to the annual collection of sta-

tistics of manufactures.
209. Authorizing corporatinns to issue special

stock to be held by their employes only.
260. Relative to reports of accidents in fac-

tories.

Acts of 1887.
Ch. 225. Requiring annual returns from certain

corporations.

Acts of 1888.
Ch. 321. Authorizing foreign manufacturing corpo-

rations to hold real estate.

Acts of 1889.
Ch. 222. Relative to the voting as proxies and the

soliciting of proxy votes by ofHcers of
corporations and the filing of lists of
stockholders.

Acts of 1890.
Ch. 199. Relating to certificates of condition of

corporation.
321. Concerning the insolvency of foreign cor-

poration.

Acts of 1891.
Ch. 257. Relating to corporate names.

341. Concerning foreign corporations having a
usual place of business.

360. Authorizing commissioner of corporations
to change name of corporation.

Ch. 382. To prohibit the issuing of certain obliga-
tions to be redeemed in any arbitrary
order of precedence.

Resolves of 1893.

Ch. 32. Providing for an index to the certificates
of corporations in office of the secre-
tary of the commonwealth.

Acts of 1894.

Ch. 350. Prohibiting the issue of stocks or scrip
dividends by corporations.

381. Relative to the admission of certain for-
eign corporations to do business in this
commonwealth.

472. Relating to the increase of capital stock
by certain corporations.

476. To prohibit foreign corporations from is-

suing stock or other securities upon the
property, franchise or stock of certain
domestic corporations.

500. Relating to the par value of shares of
the stock of certain corporations.

.508. Regulating the employment of labor.
541. Relative to foreign corporations having a

usual place of business in this common-
wealth.

Resolves of 1894.

Ch. 31. Providing for an indpx to the certificates
of incorporation filed in the office of
the secretary of the commonwealth.

Acts of 1895.

Ch. 169. To establish the fees to be paid by cor-

porations for filing and recording cer-

tain certificates.
438. Relative to weekly payment of wages.

Acts of 1896.

Ch. 346. Relative to the bonds of treasurers of
corporations.

369. Relative to, annual returns from certain
corporations.

391. Relative to the paying in of capital
stock, and to the liability of officers and
stockholders of foreign corporations.

523. Relative to the payment of certain fees
In the office of the secretary of the
commonwealth.
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Acts of 1897.
Ch. 247. Relative to composition in insolvency

with creditors of corporations.
492. Relative to certificates and returns of

corporation.

Acts of 1898.

Ch. 505. To prohibit deductions in the -wages of
women and minors.

565. Relative to liability of corporations for
negligence resulting In death.

Acts of 1883, ch. 100.

AN AOT requiring mniileipal or other cor-
porations to make returns of tlie accept-
ance or failure to accept certain acts and
resolves.

When an act or resolve takes effect upon
its acceptance by a municipal or other cor-

poration, a return of the vote or action taken
thereon shall be made by the clerk of such
municipal or other corporation, witliiu thirty

days of such vote or action, to the secretary
of the commonwealth; and when a time is

prescribed in such act or resolve within
which it may be accepted and the act or

resolve is rejected or no action is taken
thereon within the time so prescribed, a

return statins such rejection, or a return

that no action has been taken, shall be so

made within thirty days after the time so

prescribed has elapsed.

(Approved March 30, 1883.)

See ch. 106, § 3.

Acts of 1884, ch. 229.

AN ACT relating to the transfer of stock

in corporations.

Be it enacted, etc., as follows:

The delivery of a stock certificate of a

corporation to a bona fide purchaser or

pledgee, for value, together with a Avritten

transfer of the same, or a written power of

attorney to sell, assign and transfer the

same, signed by the owner of the certificate,

shall be a sufficient delivery to transfer the

title a.s against all parties; but no such trans-

fer shall alfect the right of the corporation

to pay any dividend due upon the stock, or

to treat the holder of record as the holder

in fact, until such transfer is recorded upon
the books of the corporation, or a ncAV cer-

tificate is issued to the person to whom it

has been so transferred.

(Approved May 9, 1884.)

See ch. 105, § 23, and cross-references. Certifi-

cates. Ch. 106, § 29.

[The purchaser of stock is entitled, upon sur-

render of the seller's certificate, with power or

attornev, to have the same transferred upon tlae

books of the corporation, and to a new certifacate

therefor. A seal is not necessary. Qumer v

Ins. Co.. 10 Mass. 476; Sargent v. Ins. Co., (8

Pick.) 25 id. 90. ^ .^ ^
An action for damages, or a bill of equity to

compel a transfer and the issuing of a new cer-

tificate, will lie in favor of the purchaser against

the corporation. Sargent v. Ins. Co.. (8 Tick.) 2o

Mass. 90; Bond v. Iron Co., 99 Id. 505.

If the corporation unreasonably refuses to ex-
amine the evidence, upon which the party bases
his right to require the transfer, it will be charged
with the costs upon a decree. lasigi v. R. R., 129
Mass. 46.

A by-law rc(iuiring transfers to be made only at
its office, and with the consent of the president,
is void, as unreasonable. Sargent v. Ins. Co., (8
IMck.) 25 Mass. 90.

A regulation of a corporation, either in its by-
laws or upon the certificate, requiring shares to
be transferred upon its books, is for convenience
of the corporation: and an assignment, without
such transfer, is valid between ' the parties, or
against an assignee in bankruptcy of the seller.
Quiner v. Ins. Co.. 10 Mass. 47H; Sargent v. Ins.
Co.. (8 Pick.) 25 id. 90; Sargent v. Kv., (9 Pick.)
26 id. 202; Kames v. Wheeler, (19 Pick.) 36 id. 442;
Brown v. Smith, 122 id. 589; Dickenson v. Bank,
]29 id. 279.
Any action by the corporation, after notice, to

the prejudice of the assignee, is void as to him.
Xesmith v. Bank, (6 Pick.) 23 Mass. 324.
But where the charter, or some other statutes

requires an actual transfer upon the books of the
corporation, such an a.ssignmeiit will not pass title",

as against an attaching creditor of the seller
without such a transfer, or at least notice of sale.
Fisher v. Bank. (5 Cr.) 71 Mass. 373; Bovd v. Mills,
(7 (i.) 73 id. 406; Blanchard v. Deham Co., (12 G.)
78 id. 213.
In the absence of such a statutory provision, a

sale of stock, without a transfer on the books,
is valid against a subsequent attaching creditor
of the seller. Music Hall v. Cory, 129 Mass. 435.
See Dickinson v. Bank, 129 id. 279.

If the assignee present the certificate and power
of attorne.v, and the corporation refuse to permit
the transfer to be made, a subsequent attaching
creditor will not hold. Bank v. Bank, (10 Pick.)
27 Mass. 454.

An assignment of stock to two, with the power
of attorney to one to make the transfer, is good.
Id.

If a trustee under a will, on demanding a trans-
fer of stock standing in the name of a testator,
present to the corporation certified copies of the
will, and of his appointment as trustee, the cor-

poration has no right to require that such copies
shall remain in its custody. Bird v. R. R., 137
Mass. 428.
Where the proper otficer certified upon the deed

of a purchaser of shares that it was duly recorded,
where it was not, a subsequent purchaser, whose
deed was first recorded, took preference. Hastings
V. Turnpike, (9 Pick.) 20 Mass. 80.

One who takes in good faith, and for valuable
consideration, a transfer of shares is not bound
to examine the books, or look beyond his certifi-

cate, to ascertain the validity of former assign-

ment. Mills V. Townsend, 109 Mass. 115.

Leaving the certificate with the proper officer

to be recorded is a sufficient transfer to pass the
title, although a new certificate is not given.

Ellis V. Bridge. (2 Piclc) 19 Mass. 24.3.

Where A. sold to B. certain shares of stock,

received his check, and transferred the stock on
the books, the title vested in B., although no new
certificate was issued and B.'s check for the price

was not paid by the bank, for certain independ-
ent frauds, there being, however, no fraud in the
transaction with A. Comins v. Coe, 117 MaSs. 45.

If a part only of A.'s stock is isold to B., and
he, having one "certificate, indorses thereon power
of attorney to transfer the shares sold, and the
power is fraudulently altered, so as to authorize
a transfer of all the shares, and the corporation
negligently permits that to be done, and issues
new certificates for the whole, the corporation is

liable to A. Sewall v. Boston Co., (4 Allen) 86
Mass. 277.
A wrongful refusal to allow a transfer and give

new certificates while the corporation, in its presi-

denl 's name, holds the stock as collateral security
for a debt, which has been paid. Is a conversion
of the stock, and renders the corporation liable

for its value. Bond v. Iron Co., 99 Mass. 505.
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See, further, as to the effect of transfer of

stock, which is subject to an agreement that the

corporation should hold the stock as collateral

security for a debt of the stockholders. Hussey

V. Bank, (10 Pick.) 27 Mass. 415.

Where a cornoration. upon presentation of a cer-

tificate for shares, with the forged signature of

the shareholder appended thereto, permits the

transfer of the shares upon the books, and issues

a new certificate, whicn passes to an Innocent

purchaser for value, who procures a new certifi-

cate the corporation may be required, by bill in

equitv, to issue a certificate to the true owner,

although the effect is to increase its capital stock,

rratt V. Copper Co., 123 Mass. 110; Pratt T. Bank,

id • K. K. V. Richardson, 135 id. 473.

But no decree, in such a case, can be made
against the broker or the purchaser, and the lat-

ter's title is perfect. Pratt v. Copper Co., 123

Mass 110: Bank v. Field, 126 id. 345. See also

Sewall V. Boston Co., (4 Allen) 86 Id. 277; Mills v.

Townsend, 109 id. Ixo.

In such a case, the corporation may maintain an
action against the person who presented the forged

power of attorney, although he acted in good

taith. R. R. v. Richardson, 135 Mass. 473.

Where a corporation issues a certificate of stock

to A , as trustee, and has notice of the name of

the cestui que trust, and on A.'e wrongfully trans-

ferring the certificate, issues a new one, without
inquirv, it is liaule to the true owner, without

proof of its fraud or collusion. Loring v. Mills, 125

Mass. 138.

For other rulings as to the rights of transfers

of stock and the liabilities of the corporation to

them, see Thayer v. Stearns, (1 Pick.) 18 Mass.

109; Oakes v. Hill, (14 Pick.) 31 id. 442; Bond v.

Iron Co., 99 id. 505; Shaw v. Spenser, 100 id. 382;

Crocker y. R. R., irf7 id. 417; Newell r. WlUiston,

138 id. 240; Bank v. Willlston, Id. 244.

One who sells shares of stock iu a corporation

•which has not yet issued certificates, and agrees

to give the purchaser a certificate, when he re-

ceives it, is not bound to deliver the certificate

without payment by the purchaser of an assess-

ment subsequently made out of the shares. Brig-

ham T. Mead, (10 Allen) 92 Mass. 245.

Where the by-laws of corporation require a

transfer of stock to be under seal, a transfer,

signed by the stockholder, with the word " seal,"

In brackets, is of no effect. Bishop v. Globe Co.,

135 Mass. 132.

A purchaser of corporate stock does not lose his

right of action against the corporation for refusing

to recognize his rights because he fails to see

that the seller surrenders his certificate and trans-

fers It on the books, but trusts to the seller to

do this. If, in fact, the certifi.'-ate is fictitious and
the transaction is conceived and carried through
hy the treasurer with whom blank certificates,

signed by the president, have been left, the cor-

poration,' not the purchaser, must bear the loss,

the latter having parted with his money and
acted in good faith. Allen y. R. R., 150 Mass.
200; s. c, 22 N. E. Rep. 917.

Nor In such case can the corporation Invoke
against the purcha.sor the rule that notice to an

agent is notice to the principal, the primary ob-

ject of the treasurer being, not to act as the
purchaser's agent, but to perpetrate a fraud for

his own benefit. Id.

But, where the treasurer turns over such a ficti-

tious certificate to his own creditor as security

for the debt, the creditor, not the corporation,
must bear the loss, it not appearing that the
creditor made any investigation as to the facts.

Farrington y. R. R., 150 Mass. 406; 23 N. E. Rep.
109.
The character of the property and the transac-

tion, not the intention of the directors, deter-

mines the question whether a dividend upon shares
in a corporation is capital or Income. Heard v.

Eldredge, 109 Mass. 258; disapproving pro tanto
Mlnot v. Paine, 99 id. 101; Leland v. Hayden, 102

Id. 542. See, however, Gifford v. Thompson, 115
Id. 4.8.

But, as a general rule, stock dividends are to be

regarded as principal, and ca.sh dividends as in-

come. Minot V. Paine, 99 Mass. 101; Leland v.

TTayden, 102 Id. 542; Rand y. Hubbell, 115 id. 461.
But where the substantial effect of the trans-

action is to make a cash dividend, although, for
the convenience of the corporation, the dividend
is made pro forma in stock, or vice versa, the
dividend will be applied to the principal or in-
come, in accordance with the substantial effect.
r)(>land y. Williams, 101 ISIass. 571; Leland v.

Hayden, 102 id. 542; Rand y. Hubbell, lio id. 461.
Cash dividends by a manufacturing corporation,

although from the proceeds of the sale of patent
rights and castings, are income. College y. Amory,
i9 Pick.) 26 Mass. 446. Cash dividends by a land
company, formed to sell lands, from the proceeds
of such sales, are income. Balch v. Hallet, (10
Gray) 76 Mass. 402; Reed y. Head, (6 Allen) 88
id. 174.
Where a corporation having sold its franchises

and property, and being about to dissolve, votes to
pay a dividend tlierefrom to its stockholders, upon
surrender of their certificates, the entire sum re-
ceived by a trustee for his certificates is capital,
although part of the assets were undivided earn-
ings. Gifford v. Thompson, 115 Mass. 478.]

Acts of 1884, ch. 330.

AN ACT eonceruiug foreign corporations
having a usual place of business in this
commonwealth.

Be it enacted, etc., as follows:

Section 1. Every corporation established
under the laws of any other State or foreign
country and hereafter having a usual place
of business in this commonwealth shall, be-
fore doing business in this commonwealth,
appoint in writing the commi.ssioner of cor-

porations or liis successor in office to be its

true and lawful attorney uiJon Avhom all law-
ful processes in any action or proceeding
against it may be served, and in such writ-
ing shall agree that any lawful process
agaimst it whicli is served on said attorney
shall be of the same legal foi'ce and validity
as if served on the company, and that the
authority shall continue in force so long as
any liability remains outstanding against the
company in this commonwealth. A copy of
the writing duly certified and authenticated,
sliall be filed in the office of the said com-
missioner, and copies certified by him shall

be deemed sufficient evidence thereof. Ser-

vice upon such attorney sliall lie deemed
sufficient service upon the principal.

§ 2. "When legal process against any such
company is served upon said commissioner,
he shall immediately notify the company
of such service by letter witli postage pre-

paid directed in the case of a company of a
foreign counti-y to the resident manager, if

any, in this country; and shall, within two
days after such soi-^-ice, forward in the same
manner a copy of tlie process served on him
to such corT)oration or manager, or to any
person designated by the company in writ-

ing. The plaintiff in each process so served

shall pay to the commissioner at the time
of such service a fee of two dollars, which
shall be recovered by him as part of the

taxable costs, if he prevails in the suit The
said commissioner shall lieep a record of

all processes served upon him, which record
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shall show the day and hour when such
service waa made.

§ 3. (A3 amended April 22, 1895.) Every
«uch company before transacting business
in this commonwealth shall file with said
commissioner a copy of its charter or cer-

tificate of incorporation, and a statement of
the amount of its capital stoclc, and the
amount paid in thereon to its treasurer, and
if any part of such payment has been made
otherwise than in money the statement shall

set forth the particulars thereof, and said
statement shall be subscril^ed and sworn to

by its president, treasurer and by a majority
of its directors or officers having the powers
usually exercised by directors. All such com-
panies now doing business in this common-
wealth sliall file such copy and such state-

ment on or before the first day of October
next, provided such business is thereafter
continued. Every officer of a conioration
which fails to comply with the requirements
of this act, and every agent of such coiTiora-

tion who transacts business as such in this

<;ommonwealth shall for such failure be
liable to a fine not exceeding five hundred
dollars; but such failure shall not affect the

validity of any contract by or with such
corporation. Every such company shall pay
into the treasury ten dollars for filing the

copy of its charter, and five dollars for filing

the statement required by this section. The
provisions of the public statutes in so far

as they impose penalties and liabilities, and
the enforcement of the same, upon officers

and stocldiolders of domestic corporations for

false and fraudulent statements and returns,

shall apply to the officers and stockholders of

foreign conioi-ations doing business in this

commonwealth and subject to the provisions

of this act..

§ 4. This act shall not apply to foreign in-

surance companies.
§ 5. This act shall take effect on the first

day of July in the year eighteen hundred
and eighty-four.

(Approved June 4, 1884.)

See Acts of 1890, ch. 321; ch. 106, § 1. Concern-

ing foreign corporations. Acts of 1891, ch. 341.

Admission of, to do business in this common-

wealth. Acts of 1894, chs. 381, 541. Foreign cor-

poration may be sued. P. S., ch. 106, § 28.

[A foreign insurance corporation may make a

valid contract of insurance in this commonwealth.
Kennebeck Co. v. Ins. Co., (6 Gray) 72 Mass 204.

A foreign insurance corporation may take a

mortgage here to secure a debt owing to it by a

citizen of this commonwealth, and may foreclose

the same. Ins. Co. v. Owen, (15 Gray) 81 Mass.

491. , ,

A bill in equity will not He against a foreign

corporation, having neither ofQcer nor an officer

here, for a failure to declare and pay dividend,

according to its certificate of stock. Williston v.

R. R., (13 Allen) 95 Mass. 400.

In general, an action will lie against a foreign

corporation onl7 where an attachment has been
made of its property within this counnouwealth.
Peckham v. Parish, (16 Pick.) a;^- Mass. 274; Sillo-

wav V. Ins. Co., (8 Gray) 74 id. 199; Andrews v.

R. R., 99 id. 534; Bank v. Huntington, 129 id. 444.

Before above act. It was held that the supreme
judicial court had no jurisdiction of a bill in
equity by a resident against a foreign corporation,
having a place of business here, to compel per-
formance of an agreement to assign letters-patent
and chattels, where the only service of the sub-
poena was upon the treasurer. Desper v. Conti-
nental Co., 137 Mass. 252.
The statute of the State where a foreign corpo-

ration was incorporated, which permits trustees,
etc., to prosecute actions after the dissolution,
will enable an assignee to prosecute here, after
the expiration of the charter, an action previously
commenced by the corporation. Bank v. Gardner,
(15 Gray) 81 Mass. 362.
A payment of corporate debts by a stockholder

of a foreign corporation will be presumed to have
been voluntary, in the absence of proof that he
was liable therefor. Eastman v. Crosbv (8 Allen)
90 Mass. 206.
The dissolution of a foreign corporation by the

foreign government prevents the subsequent re-
covery of a judgment in this or another State.
Remington v. Bay Co., 140 Mass. 494; s. c, 5
N. E. Rep. 292. See also Bank v. Gardner, (15
Gray) 81 Mass. 362.
The rights and obligations of the stockholders

of a foreign corporation, as between themselves
and the corporation, are to be determined by the
laws of the State wherein it was created. Hutch-
ins V. Coal Co., (4 Allen) 86 Mass. 580; Halsey v.
McLean, (12 Allen) 94 id. 438; Bishop v. Globe
Co., 135 Id. 132.
A lien upon the stock, given by the foreign law,

for a debt due from a stockholder, is a good de-
fense here to an action by his assignee. Bishop v.
Globe Co., 135 Mass. 132.
A creditor cannot maintain an action here to

enforce the personal liability of a stockholder or
an officer created by the foreign law. Erlckson
V. Nesmith, (15 Gray) 81 Mass. 221; Erlckson v.
Nesmith, (4 Allen) 86 Id. 233; Halsey v. McLean,
(12 Allen) 94 Id. 438.
A joint-stock company, formed under the New

York statutes for that purpose, is a copartner-
ship, not a corporation; and the provision of that
statute that actions must be brought in the first
Instance against the association through its offl-

cers, is not binding here. Taft v. Ward, 106 Mass.
518; Bodwell v. Eastman, Id. 525; R. R. v. Pearson,
128 Id. 445; Gott v. Dinsmore, 111 id. 45.
A foreign corporation, after appearing and an-

swering to the merits, cannot, on the hearing,
first object to the jurisdiction. Pierce v. Assur-
ance Co., 145 Mass. 56; s. c., 12 N. E. Rep. 858.
A foreign corporation may maintain a bill of

discovery in this commonwealth to obtain the
names of the stockholders In another foreign cor-
poration against which a foreign judgment has
been obtained, such discovery being necessary to
the enforcement of their personal liability under
the foreign law, and the corporate books and ofiB-

cers being here. Post v. R. R., 144 Mass. 341; s. c,
11 N. E. Rep. 540.
A declaration to enforce In Massachusetts the

llal)ilitv of a stockliolder of a foreign corporation
held siifflclent. Bank v. Ellis, 166 Mass. 414; s. c,
44 N. E. Rep. 349.
Enforcement of liability of a stockholder of a

foreign corporation determined. Cofflng v. Dodge,
167 Mass. 231; s. c, 45 N. B. Rep. 928.]

Acts of 1885, ch. 310.

AN ACT relating to change of business by
corporations.

Be it enacted, etc., as follows:

The provisions of section fifty-one of chap-

ter one hundred and six of the public

statutes shall apply to and include all corpo-

rations mentioned in the third section of said

chapter and those which have complied with

the provisions of the fourth section thereof.

(Approved June 9, 1885.)
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Acts of 1886, ch. 173.

AN ACT relating to providing means of
Qommunicatiou between rooms in manufac-
turing establishments -where machinery is

propelled by steam and the room where
the engineer is stationed.

Section 1. In eveiy manufacturing estab-

lishment where the maehinerj- used is pro-

pelled by steam, communication shall be
provided between each room where such
machinery is placed and the room where the
engineer is stationed, by means of speaking
tubes, electric bells or such other means as
shall be satisfactory to the inspectors of fac-

tories: Provided, That in the opinion of
the iusjpeotors such communication is nec-
essary.

§ 2. The inspectors of factories shall en-

force the provisions of this act, and any
person, firm or corporation being the occu-
pant of any manufacturing establishment or
controlling the use of any building or room
where machinery propelled by steam is used,
violating the provisions of this act shall for-

feit to the use of the commonwealth not
less than twenty-five nor more than one hun-
dred dollars; but no proseciition shall be
made for such violation until four Aveeks
after notice in writing by an inspector has
been sent by mail to such person, firm or
coiTioration of any changes necessary to be
made to comply with the provisions of this

act, nor then if in the meantime such
changes have been made in accordance with
such notification.

(Approved April 29, 1886.)

See Acts of 1S!M, cb. ii08, and cross-rcf'^rpnces.

Acts of 1886, ch. 174

AN ACT relating to the annual collection
of statistics of manufactures.

Section 1. It shall be the duty of the bu-
reau of statistics of labor.' annually, on or
before the fifteenth day of December, to
transmit by mail to the owner, operator or
manager of every manufacturing establish-
ment in the commonwealth, a schedule em-
bodying inquiries as to:

1. Name of the individual, firm or corpo-
ration.

2. Kind of goods manufactured or business
done.

3. Number of partners or stockholders.
4. Capital invested.
5. Principal stock or raw material used,

and total value thereof.
6. Gross quantity and value of articles

manufactured.
7. Average number of persons employed

distinguishing as to sex, and whether adults
or children.

8. Smallest number of persons employed,
and the month in which such number was
employed.

9. Largest number of persons employed,
and the month in which such number was
employed.

10. Total wages, not including salaries of
managers, paid durmg the year, distinguish-
ing as to sex, adults and children.

11. Proportion that the business of the
year bore to the gi-eatest capacity for produc-
tion of the establishment.

12. Number of weeks in operation during
the year, partial time being reduced to full

time.

§ 2. It shall be the duty of evei-y owner,
oiierator or manager of every establishment
engaged in manufacturing and receiving the
foregoing schedule, to answer the inquiries
borne thereon for the year ending the thirty-

first day of December, or for the last financial

year of the establishment, and return said
schedule to said bureau, with the answers
therein certified as to their accuracy, on or
before the twentieth day of January follow-
ing the receipt of such schedule.

§ 3. The said bureau, annually, after it

shall have gathered the facts as called for
in the previous sections, shall cause to be
prepared and printed true absti-acts of the
same, with proper and comparative analysis
thereof, and report the "same to the legis-

lature; and such abstracts shall be printed,

compactly in one volume, uniform in style

with the reports on the decennial census
of the commonwealth for the year eighteen
hundred and eighty-five, and such report

shall be stereotyped, and shall be numbered
as one of the series of ptiblic documents, and
ten thousand copies thereof printed, to be
distributed as follows: Twenty-five copies

to the governor; twenty copies to the lieu-

tenant-governor, and to each member of the
council; fifteen copies to each member of

the legislature; and ten copies to the State

library, and to the secretary of the common-
wealth, and to each head of a department
or bureau, and to each of the clerks of the
two branches of the legislature; also one
copy to each reporter assigned a seat in

either branch, and one copy to each person,

official and institution as provided for in sec-

tion two, chapter four of the public statutes,

other than those hereinbefore specified.

§ 4. No use shall be made in said reports

of the names of individuals, firms or corpo-

rations, supplying the information called for

by this act such information being deemed
confidential, and not for the purpose of dis-

closing any person's affairs, and any agent
or employe of said bureau violating this pro-

vision shall forfeit a sum not exceeding five

hundred dollars, or be imprisoned for not
more than one year.

§ 5. For the purposes contemplated in this

act, the bureau of statistics of labor is

hereby authorized to expend a sum not ex-
ceeding sixty-five hundred dollars annually.

§ 6. So much of chapter one hundred and
eighty-one of the acts of the year eighteen
hundred and eighty-four as relates to sched-
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ule number two for the collection of the
decennial statistics of the manufactures of
the commonwealth is hereby repealed.

§ 7. This act shall take effect upon its

passage.
(Approved April 29, 1886.)

See Acts of 1S90, ch. 199.

Acts of 1886, ch. 209.

AN ACT authorizing corporations to issue
special stock to be held by their employes
only.

Be it enacted, etc., as follows:

Section 1. Every coi-poration created under
the provisions of chapter one hundred and
six of the Public Statutes, by a vote of its

general stockhoiuers at a meeting duly called

for the purpose, may issue special stock to

be held only by the employes of such cor-

poration. The par value of the shares of
such special stock shall be ten dollars, and
the purchasers thereof may pay for the same
in monthly instalments of one dollar upon
each share. Such special stock shall not ex-

ceed two-fifths of the actual capital of the
corporation.

§ 2. Whenever a dividend is paid by such
corporation to its stockholders, the holders
of such special stock shall receive upon each
share, which has been paid for in full in

time to be entitled to a dividend, a sum
which shall bear such proportion to the sum
paid as a dividend upon each share of lue
general stock of such corporation as the par
value of the shares of such special stock
bears to the par value of the shares of such
general stock.

§ 3. The shares of such special stock shall
not be sold or transferred except to an em-
ploye of such corporation or to the coi-po-

ration itself. Any corporation issuing such
special stock may provide by its by-laws as
to the number of shares which may be held
by any one employe, the methods of transfer
and the redemption of such stock in case
any person holding the same shall cease to
be an emplove of the cori^oration.

(Approved May 14, 1886.)

See ch. 106, § 42.

Acts of 1886, ch. 260.

AN ACT relative to reports of accidents in

factories and manufacturing establish-

ments.

Section 1. All manufacturers and manufac-
turing corporations shall forthwith send to

the chief of the Massachusetts district police

a written notice of any accident to an em-
ploye while at work in any factory or manu-
facturing establishment operated by them
whenever the accident results in the death
of said employe or causes bodily injury of

such a nature as to prevent the person in-

jured from returning to his work within
four days after the occurrence of the acci-
dent.

§ 2. Any person or corporation violating
any of the provisions of section one of this
act shall be punished by a fine not exceeding
twenty dollars.

§ 3. The chief of the Massachusetts district
police shall keep a record of all accidents so
reported to him, together with a statement
of the name of the person injured, the city
or town where the accident occurred, and
the cause thereof, and shall include an ab-
stract of said record in his annual report.

§ 4. This act shall take effect on the first

day of July in the year eighteen hundred
and eighty-six.

(Approved June 1. 1880.)

See Acts of 1894, ch. 508.

Acts of 1887, ch. 225.

AN ACT requiring annual returns from cer-
tain corporations.

Section 1. Every corporation chartered by
this commonwealth subseqiiently to the
twenty-third day of Fe])ruary in the year
eighceen hundred ami thirty, or organized
under the general laws, for the purposes of
business or profit, having a capital stock
divided into shares, except banks, co-opera-
tive banks, savings banks and institutions
for savings, insurance companies, including
the Massachusetts Hospital Life Insurance
Company, steam and street and railway com-
panies, safe deposit and trust companies and
the Collateral Loan Company shall be subject
to the provisions of sections fifty-four, fifty-

five, fifty-nine, eighty-one, eighty-two and
eighty-four of chapter one hvmdred and six
of the Public' Statutes, and shall annually
make and file the certificates and returns
therein required.

§ 2. This act shall take effect on the first

day of Julv next.

(Approved April 26, 1887.)

See ch. 13, § 4, and cross-references; ch. 106,

§ 54. Fee for filing certificate. Ch. 106, § 84.

Acts of 1888, ch. 321.

AN ACT authorizing foreign manufacturing
corporations to hold real estate in this

commonwealth.

Be it enacted, etc., as follows:

Section 1. (As amended May 14, 1895.)

Manufacturing corporations established un-
der the laws of other States or foreign coun-
tries, which have complied with the pro-

visions of chapter three hundred and thirty

of the acts of the year eighteen hundred and
eighty-four, may purchase and hold such
real estate in this commonwealth as may
be necessarv for conducting their business.
(Approved May 10, 1888.)

See ch. 106, § 36.
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Acts of 1889, ch. 222.

AN ACT relative to the voting as proxies

and tlie soliciting of proxy votes by officers

of corporations and the filing of lists of

stockholders.

Be it enacted, etc., as follows:

Section 1. Sections fourteen and fifteen of

chapter one hundred and five of the Public

Statutes are hereby repealed.

§ 2. It shall be within the discretion of the

supreme judicial court to cause the removal
and disqualification from holding office of an
officer of a corporation who has, prior to the

passage of this act, violated the provisions

of said section fourteen of chapter one hun-
dred and five.

§ S. Every corporation established under
the laws of this commonwealth shall, if re-

quested in writing by any stockholder
thereof, not less than thirty days and not

more than sixty days prior to the annual
meeting of stockholders, cause, within fif-

teen days, to be made and filed in the office

of the secretary of the commonwealth a
complete list of the stockholders as of the
sixtieth day prior to the time so fixed, with
the place of residence and the number of

shares belonging to each stockholder. Such
•certificate shall be in a form such as the
commissioner of corporations shall require
or approve, and shall be signed and sworn
to by the treasurer of the corporation or, in

his stead, by some other officer cognizant of
the facts who may be specially appointed by
the corporation to make the same. A cor-

poration which omits or neglects to cause
a list of its stockholders to be made and
filed as aforesaid shall forfeit a sum not
exceeding one thousand dollars, and the
treasurer or other officer whose duty it is

to make such certificate shall in addition be
liable to a like sum for such omission or
neglect; and these penalties may be enforced
in the manner set forth in sections eighty-
one and eighty-two of chapter one hundred
and six of the Public Statutes.
(Approved April 5, 1889.)

See ch. 10.5, § 14; ch. 106, § 27.

Acts of 1890, ch. 199.

AN ACT relating to certificates of condition
of corporations.

Be it enacted, etc., as follows:
Section 1. The certificates of condition of

corporations, required by law to be filed and
recorded in the office of the secretary of the
commonwealth, shall by the act of filing be
deemed and taken to be recorded within the
meaning of the statute requiring such record
to be made. The secretary shall cause such
certificates to be preserved in book form con-
venient for reference.

§ 2. This act shall take effect upon its
passage.
(Approved April 21, 1890.)

See ch. 106, § 54. Fee for filing certificates.
Ch. 106, § 84. Collection of statistics. Acts of
1886, ch. 174.

Acts of 1890, ch. 321,

AN ACT concerning the insolvency of for-

eign eoriDorations.

Be it enacted, etc., as follows:
Section 1. All foreign corporations which

are or maj' be subject to the pi'ovisions of
chapter three hundred and thirty of the acts
of the year one thousand eight hundred and
eighty-four, excepting railroad and banking
corporations, may fake the benefit of section
one hundred and twenty-seven of chapter
one hundred and fifty-seven of the Public
Statutes and acts amendatory thereof; and
sections one hundred and twenty-eight, one
hundred and twenty-nine and one hundred
and thirty of said chapter shall apply to such
coi-porations so far as any property or assets
within the commonwealth are concerned; and
said corporations maj' be proceeded against
in accordance with section one hundred and
thirty-six of said chapter in the cases in

said section mentioned; and in such proceed-
ings service upon the commissioner of cor-

porations shall be a sufficient notice to the
corporation of the presentment of the peti-

tion by creditors as authorized by said stat-

utes; and thereupon such further proceedings
shall be had as are in said section authorized.
The petition shall be presented in the county
where said corporation has i"ts principal place
of business within the commonwealth.

§ 2. The assignees appointed under au-
thority of this act shall have all the title,

riglits. powei's, duties and privileges that
assignees of Massachusetts corporations
have under chapter one hundred and fifty-

seven of the Public Statutes so fai* as any
property rights or credits within the com-
monwealth, or which may be put into their
possession by said corporation, are con-
cerned. And it shall be their duty so far
as practicable to distribute such assets in

such a manner that all creditors of the in-

solvent corporation, whether within this

State or elsewhere shall receive proportion-
ate dividends out of the assets of said cor-

poration, whether the same are within the
control of said assignees or not; excepting
always, that the claims entitled to prioiity
under chapter one hundred and fifty-seven

of the Public Statutes shall have the same
priority under this act as is given in said
chapter.
(Approved May 23. 1890.)

See Acts of 1884, ch. 230, and cross-references.

Insolvent corpor:\tions. Ch. 157, § 127.

Acts of 1891, ch. 257.

AN ACT relating to corporate names.

Be it enacted, etc., as follows:

Section 1. A coi-poration organized under
the general laws of the commonwealth shall

not be allowed to assume the name of a
corporation established under the laws of,

or carrying on business in this common-
wealth at the time of such organization or



MASSACHUSETTS. 51

Foreign corporations; change of name — Acts, 1891, chs. 341, 360.

wrthin three years previous to such organiza-
tion, or a name so similar thereto as to be
liable to be mistal^en for it, unless the con-
sent in writing of said existing coi-poration
shall hare been previously filed with the
commissioner of corporations; and the ac-
tion of any board, commissioner or officer of
the commonwealth in approval of tlie cer-
tificate of organization, or in issuing a cer-
tificate of incoi-poration shall be subject to
revision as provided in the following section.

§ 2. The supreme judicial court or the su-
perior court may enjoin a corporation or-
ganized as aforesaid from doing business
under a name prohibited by the foregoing
section, upon a bill in equity or petition
brought by any person or corporation inter-
ested therein or affected thereby.

§ 3. All acts and parts of acts inconsistent
herewith are hereby repealed.
(Approved April 28, 1891.)

See ch. 106, § 17.

Acts of 1891, oh. 360.

AN ACT concerning foreign coi^porations
having a usual place of business in this
commonwealth.
Be it enacted, etc., as follows:

Section 1. All corporations chartered or
organized under the laws of another State
or country and having a usual place of
business in this commonwealth, shall annu-
ally in the month of March make and file in

the office of the secretary of the common-
wealth a certificate, signed and sworn to

by its president, treasurer, and at least a
majority of its directors, stating the amount
of its capital stoclv as it then stands fixed

by the coi-poration, the amount then paid
up, and the assets and liabilities of the cor-

poration, in such form as the commissioner
of corporations shall require or approve.
This section shall not apply to railroad com-
panies, nor to mining and manufacturing
companies actually conducting their mining
and manufacturing operations wholly with-
out the commonwealth, nor to those foreign

corporations which are requii-ed to make an-

nual returns to other officers of the common-
wealth than the commissioner of corpora-
tions.

§ 2. Every such corporation which omits
to file such annual statement shall forfeit

two hundred dollars, to be recovered by ac-

tion of tort brought in the name of the com-
monwealth in the county of Suffolk; and its

president, treasurer and directors for the

time being shall, in addition, be jointly liable

in a like sum for such omission or neglect;

all sums forfeited by a corporation as afore-

said may also be collected by information
in equity brought in the supreme judicial

court in the name of the attorney-general

at the relation of the commissioner of corpo-

rations; and upon such information the court

may issue an injunction restraining the fur-

ther prosecution of the business of the cor-

poration named therein until the sums so

forfeited are paid with interest and costs,
and until the returns required by this act
are made.

§ 3. Every such coi-poration, upon an in-
crease of its capital stock, shall, within
thirty days after the payment or collection
thereof, file a certificate of the amount of
such increase and the fact of such payment,
signed and sworn to by its president, treas-
urer and at least a majority of its directors,
in the office of the secretary of the common-
wealth.

§ 4. Every such corporation shall, within
thirty days after the reduction of its capital
stock is voted, file in the office of the secre-
tary of the commonwealth a copy, signed
and sworn to by its clerk, of the vote or
votes authorizing such reduction.

§ 5. Every certificate required to be
filed by this act shall, before filing, be sub-
mitted to the commissioner of corpoi-ations,
who shall examine the same, and if it ap-
pears to him to be a sufficient compliance
with the requirements of this act he shall
certify his approval thereof by indorsement
upon the same.

§ G. The fee to be paid by the corporation
for filing the certificate of condition required
by this act shall be five dollars, and for
each of the other certificates, one dollar.

(Approved May 16, 1891.)

Section 2 of above act is repealed by § 2 of

cb. 541, Acts of 1894. See Acts of 1884, ch. aSO,

and cross-references.

Acts of 1891, ch. 360.

AN ACT authorizing the commissioner of
corporations to change the name of cor-

porations.

Section 1. (As amended April 22, 1892.)

The commissioner of coi-porations may au-

thorize any corporation subject to the pro-

visions of chapter eighty-two, one hundred
and six, one hundred and seven, one hun-
dred and eight, one hundred and nine, one
hundred and ten, one hundred and eleven,

one hundred and twelve, one hundred and
thirteen, one hundred and fourteen, one hun-
dred and fifteen, one hundred and sixteen,

one hundred and seventeen, one hundred and
eighteen and one hundred and nineteen of

the Public Statutes, and acts amendatoiT of

any of said chapters, to change its name,
upon notice and hearing, as hereinafter set

forth: Provided, Such corporation shall, pre-

viously to its application to the commissioner
of corporations for change of its name, at a
meeting called for that purpose have voted,

by a vote of two-thirds of the stockholdei'S

present and voting at the meeting, to change
its name and adopt a new one.

§ 2. Before authorizing a change of name,

as provided in section one, the commissioner
shall require public notice of the application

therefor to be given, that all persons may
appear to show cause, if any they have, why
the application should not be granted.
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§ 3. When such change of name shall have
been authorized by the commissioner of cor-

porations, a certified copy of his authoriza-

tion of the same, together with a certificate

setting forth the vote of the corporation to

so change its name and adopt a new one,

signed and sworn to by the president, treas-

urer and a majority of the directors, shall

be filed in the office of the secretary of the

commonwealth. And the commissioner shall

require public notice to be given, of the
change so authorized; and on receipt of proof

thereof the secretary of the commonwealth
may grant a certificate of the name which
the corporation shall bear, and which shall

thereafter be its legal name, subject how-
ever to the i^rovisions of chapter two hun-
dred and fifty-seven of the acts of the year
eighteen hundred and ninety-one.

§ 4. A corporation under its new name
shall have the same rights, powers and
privileges, and be subject to the same duties,

obligations and liabilities as before such
change, and may sue and be sued by its own
name, but any action brought against it by
its former name shall not be defeated on
that account, and, on motion of either party,

the new name can be substituted therefor in

the action.

§ 5. The secretaiy of the commonwealth
shall prepare and submit to the general

court, together with the abstract of cer-

tificate required by section two of chapter

one hundred and six of the Public Statutes,

a statement of all names of the corporations

changed under the provisions of this act.

§ 6. In the case of corporations not having
a capital stock, a two-thirds vote of the per-

sons legally qualified to vote in meetings
of the corporation, and present and voting

on the question of change, shall be sufficient,

in lieu of the vote of the stockholders re-

quired by section one of this act; and in

the case of coi-porations not having a presi-

dent, treasurer and directors, the certificate

of the vote of the corporation required by
section three of this act shall be sufficient

if signed and sworn to by the presiding

and the financial officer and a majority of

its other officers having the power of direct-

ors, bv whatever name called.

(Approved May 28, 1891.)

See Acts of 1896, ch. 523. Duties of commis-

sioner. Ch. 106, § 1. Corpoiate n.ime. Ch. 106.

§ 17.

Acts of 1891, ch. 382.

AN ACT to prohibit the issuing of certain

obligations to be redeemed in numerical
order or in any arbitrary order of prece-

dence.

Be it enacted, etc., as follows:

Section 1. All coi-porations organized under
the laws of this commonwealth, all foreign
corporations doing business in this common-
wealth, and all companies and persons are
prohibited from issuing, negotiating or sell-

ing any bonds, certificates or obligations of

any kind, which are by the terms thereof to

be redeemed in numerical order or in any
arbitrary order of precedence, without refer-

ence to the amount previously paid thereon
by the holder thereof, whether the same are
sold on the instalment plan or otherwise.

§ 2. Any company or person violating any
of the provisions of this act shall be pun-
ished by a fine of fifty dollars for each of-

fense, and any corporation violating any of
the provisions of this act shall forfeit the
sum of fifty dollars for each offense, to be
recovered in an action of tort, brought in

the name of the commonwealtli in the county
in which the corporation is established.

§ 3. The violation of any of the provisions
of this act by any corporation organized un-
der the laws of this commonwealth shall

work a forfeiture of its franchise.

§ 4. The violation of any of the provisions
of this act by any corporation not organized
under the laws of this commonwealth shall

operate as a discontinuance of its right to

do business in this commonwealth, and the
supreme judicial court on application of the
commissioner of foreign-mortgage corpora-
tions and proof of a violation of any of the
provisions of this act, shall enjoin such cor-

poration from further continuing its business
in this commonwealth.
(Approved June 9, 1891.)

See ch. 77, §§ 4 et scq.

Resolves of 1893, ch. 32.

RESOLVE providing for an index to the cer-

tificates of corporations filed in the office

of the secretaiy of the commonwealth.
Regolved, That there be allowed and paid

out of the treasury of the commonwealth a
sum not exceeding twelve hundred dollars,

for the purpose of making an index of cer-

tificates of corporations fileu under general
laws from the year eighteen hundi-ed and
fifty-one up to the present time, in the office

of the secretary of the commonwealth.
(Approved March 17, 1893.)

See ch. 106, § 21. Resolves of 1894, ch. 31.

Acts of 1894, ch. 350.

AN ACT prohibiting the issue of stock or
scrip dividends by coi"porations.

Be it enacted, etc., as follows:
Section 1. No telegraph, telephone, gas-

light, electric light, steam railroad, street
railway, acjueduct or water company estab-
lished under the laws of this commonwealth
shall declare any stoclc or scrip dividend or
divide the proceeds of the sale of stock or
scrip among its stockholders; nor shall any
such companj- create any additional new
stock or issue certificates thereof to any per-
son unless the par value of tlie shares so
issued is first paid in cash to its treasurer.

§ 2. All certificates of stoclc or scrip issued
in violation of the preceding section shall be
void; and the directors of the corporation
issuing tlie same shall be liable to a penalty
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of one thousand dollars each, to be recovered
by Indictment in any county where any of

them reside; but if any such director proves
that before such issue he filed his dissent

therefrom in writing with the clerk, or was
absent and at no time voted therefor, he
shall not be so liable.

§ 3. Sections eighteen and nineteen of chap-
ter one hundred and five of the Public Stat-

utes are hereby repealed.
(Approved May 7, 1894.)

See ch. 105, § 16.

Acts of 1894, ch. 381.

AN ACT relative to the admission of certain
foreign con^orations to do business in this

commouwealtli.

Be it enacted, etc., as follows:

Section 1. It shall be unlawful for any cor-

poration, association or organization of an-

other State or cotmtry. except life insurance
companies as provided in chapter two hun-
dred and fourteen of the acts of the j'ear

eighteen hundred and eighty-seven, to en-

gage or continue in the commonwealth in

any kind of business the transaction of

which by domestic eoii^oi'ations is not permit-

ted by the laws of the commonwealth. The
commissioner of coniorations, the insurance
commissioner, and any other officer of the
commonwealth whose duty it is to examine
and decide whether a coiiioration, associa-

tion or other organization is privileged to

file any papers imder chapter three hundred
and thirty of the acts of eighteen hundred
and eighty-four, chapter two hundred and
fourteen of the acts of the year eighteen
hundred and eighty-seven, chapter four hun-
dred and twenty-one of tlie acts of the year
eighteen hundred and ninety, chapter forty

of the acts of the year eighteen hundred and
ninety-two, or any act in amendment thertM^f,

shall refuse to accept or file the charter,

financial statement or other papers, or ac-

cept appointment as attorney for seiwice for

any coiiioration, association or other organ-
ization doing a business in this common-
wealth, the transaction of which by domestic
corporations is not then permitted by the
laws of the commonwealtla.

§ 2. This act shall take effect upon the
first day of Jauuary in the year eighteen
hundred and ninetv-five.

(Approved May 12, 1894.)

See Acts of 1884, ch. 330, and cross-references.

Acts of 1894, ch. 472.

AN ACT relating to the increase of capital

stock by corporations owning or operating
a railroad or railway by steam or other
power, and of gaslight, electric light, tele-

graph, telephone, aqueduct and water com-
panies.

Be it enacted, etc., as follows:

Section 1. Whenever a corporation owning
or operating a railroad or railway, whether

such railroad or railway is operated by

steam or other power, or a gaslight, electric

light, aqueduct or water company, or a cor-

poration estiiblished for and engaged in the
business of transmitting intelligence by elec-

tricity, increases its capital stock, the new
shares to the number necessary to produce
the amount necessary for the purposes for

which such increase is authorized shall be
offered proportionately to its stockholders at

not less than the market value thereof at
the time of increase, as shall be determined
l)y the board of railroad commissioners in

the case of a steam railroad or street rail-

way company, by the board of gas and elec-

tric light commissioners in the case of a
gaslight or electric light company, and by
the commissioner of corporations in tlie case
of an a(iueduct or water company or a cor-

poration established for and engaged in the
business of transmitting intelligence by elec-

tricity, taking into account previous sales of
stock of the coiiwration and other pertinent
conditions. The directors shall cause writ-

ten notice of such increase to be given to

each stockholder who was such at the date
of the vote to increase, stating the amount
of sucla increase and the proportion tliereof

in shares or portions of shares which he
would be entitled to receive on a division

of the same, and the price at which lie is

entitled to take the same, and fixing a time,

not less than fifteen days from the date of

such notice, within which he may subscribe
for such additional stock; and each stock-

holder may, within the time fixed, subscribe
for his portion of such stock, and the same
shall be paid for in cash on the issue of a
certificate therefor: Provided, That when the

increase in the capital stock does not exceed
four per cent, of the existing capital stock

of the corporation the directors may dispose

of the same in the manner provided in sec-

tion two of this act. without first offering the

same to the stockholders.

§ 2. If, after the expiration of the notice

provided for in the preceding section, any
shares of such stock remain unsubscribed for

l)y the stockholders entitled to take them,

the directors shall sell the same at aiiction.

All shares to be disposed of at auction un-

der the provisions of this act shall be offered

for sale to the highest biddei-, in the city of

Boston or such city or town as may be pre-

scribed by such commissioners; and notice

of the time and place of such s^ile shall be
pul)lished at least five times during the ten

days immediately preceding the sale, in such

daily newspapers, not less than three in

nuuiber. as may be prescribed by such com-
missioners. No shares shall be sold or is-

sued for a less sum. to be actually paid in

cash, than the par value thereof.

§ 3. Sections thirty-nine, forty and forty-

one of chapter one hundred and six, sections

seven and eight of chapter one hundred and
ten, of the Public Statutes, and chapter three

hundred and fifteen of the acts of the

year eighteen hundred and ninety-three, are

hereby repealed.
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§ 4. Nothing herein contained shall affect

any issue of stock or bonds authorized by-

said board of railroad commissioners or by
said board of gas and electric light commis-
sioners prior to the passage of this act.

(Approved June 14, 1894.)

See ch. 105, §§ 16, 20; ch. 106, § 34.

Acts of 1894, ch. 476.

AN ACT to prohibit foreign corporations
from issuing stock or other securities upon
the property, franchise or stock of cei*taiu

domestic coriJorations.

Be it enacted, etc., as follows:

Section 1. If a foreign corporation Avhich
owns or controls a majority of the capital
stock of a domestic street railway, gaslight
or electric light coi-poration, shall hereal'ter
issue stock, bonds or other evidences of in-

debtedness, based upon or secured by the
propex'ty, franchise or stock of such domestic
corporation, unless such issue is authorized
by the law of this commonwealth, the su-
preme judicial court, sitting in equity, may in
its discretion dissolve such domestic corpora-
tion. Nothing contained in this act shall be
construed as affecting the right of coniora-
tions, the officers and agents thereof, to issue
bonds and stocks in fulfillment of contracts
now existing.

§ 2. It shall be the duty of the attorney-
general, whenever he is satisfied that such
issue has been made, to institute proceedings
in said court for the dissolution of such
domestic corporation and the proper disposi-
tion of its assets.

(Approved June 14, 1894.)

See ch. 77, §§ 5 et seq.

Acts of 1894, ch. 500, as amended by Acts
of 1898, ch. 503.

AN ACT relating to the par value of shares
of the capital stock of certain corpora-
tions.

Be it enacted, etc., as follows:
The par value of shares In the capital

stock of any corporation organized for any of
the purposes mentioned or referred to in sec-

tions seven, eight, thirteen and fourteen of
chapter one hundred and six of the Public
Statutes may be one hundred dollars, or
any smaller sum, not less than twenty-five
dollars, fixed in its articles of association;
and any such corporation, at a meeting of
its stockholders called for the purpose, may
change the par value of its shares: Provided,
That a certificate of such change shall,

within ten days thereafter, be made, signed
and sworn to by its president, treasurer and
a majority of its directors; and having been
approved as to. form by the commissioner of
corporations, be filed in the oflSce of the sec-

retary of the commonwealth.
(Approved June 21, 1894.)

See ch. 105, § 16.

Acts of 1894, ch. 508.

AN ACT regulating the employment of
labor.

Be it enacted, etc., as follows:
Section 1. Any person or corporation en-

gaged in manufacturing, which requires
from persons in his or its employ, under
penalty of forfeiture of a part of the wages
earned by them, a notice of intention to
lea^•e such employ, shall be liable to the pay-
ment of a like forfeiture if he or it dis-
charges without similar notice a person in
such employ except for incapacity or mis-
conduct, unless in case of a general suspen-
sion of labor in his or its shop or factory.

§ 2. No person shall, by intimidation or
force, prevent or seek to prevent a person
from entering into or continuing in the em-
ployment of any person or coi-poration.

§ 3. No person or corporation, or agent
or office* on behalf of any i^erson or corpoi*a-
tion, shall coerce or compel any person or
persons into an agreement, either written
or A'erbal, not to join or become a member
of any labor organization, as a condition
of such person or persons securing employ-
ment or continuing u the employment of any
such person or corporation.

§ 4. No owner, superintendent or over-
seer in any manufacturing, mechanical or
mercantile establishment shall employ or
permit to be employed therein any person
entitled to vote at a State election, except
such establishment as may lawfully conduct
its business on Sunday, during the period
of two hours after the opening of the polls

in the voting precinct or town in which he
is entitled to vote, if he shall make applica-
tion for leave of absence during such period.

§ 5. No person shall, by threatening to
discharge a person from his employment,
or thi'eatening to i^educe the wages of a per-
son, or by promising to give employment at
higher wages to a person, attempt to influ-

ence a qualified voter to give or to withhold
his vote at an election.

§ 6. No person or corpoi*ation shall, by
special contract with persons in his or its

employ, exempt himself or itself from any
liability which he or it might be imder to

such persons for injuries suffered by them in

their employment and which result from
the employer's own negligence or from the
negligence of other persons in his or its

employ.

§ 10. No minor under eighteen years of

age shall be employed in laboring in any
mercantile establishment more than sixty

hours in any one week.

§ 11. No minor under eighteen years of

age, and no woman shall be employed in la-

boring in any manufacturing or mechanical
establishment more than ten hours in any
one day. except as hereinafter provided in

this section, or when a different apportion-

ment of the hours of labor is made for the

sole purpose of making a shorter day's work
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for one day of the week; and in no case
shall the hours of labor exceed fifty-eight
in a week. Every employer shall post in a
conspicuous place in eveiy room where such
persons are employed, a printed notice stat-

ing the number of hours' Avork required of
them on each day of the Aveek. the hours of
commencing and stopping such work, and
the hours when tlie time or times allowed
for dinner or for other meals begins and
ends, or in the case of establishments ex-
empted from the provisions of this act, the
time, if any, allowed for dinner and for
other meals; the printed form of such notice
shall be fm-nished by the chief of the dis-

trict police, and shall be approved by the
attorney-general; and the employment of any
such person for a longer time in any day
than that so stated shall be deemed a viola-

tion of this section, unless it appears that
such employment is to make up for time
lost on some previous day of the same week,
In consequence of the stopping of machinei-y
upon which such person was employed or de-

pendent for employment; but no stopping
of machinery for a shorter continuous time
than thirty minutes shall authorize such
overtime employment, nor shall any such
stopping authorize such employment unless,

or until, a written report of the day and
hour of its occuiTence, with its diu-ation, is

sent to the chief of the district police, or to

the inspector of factoiies for the disti-ict.

If any minor under eighteen years of age,

or any woman, shall without the orders, con-

sent or knowledge of the employer or of

any superintendent, overseer or other agent
of the employer, labor in a manufacturing
or mechanical establishment during any part

of any time allowed for dinner or for other

meals in such establishment, according to

the notice above mentioned, and if a copy of

such notice was posted in a conspicuous
place in the room where such labor took

place, together with a rule of the establish-

ment forbidding such minor or woman to

labor during such time, then neither the em-
ployer nor any superintendent, overseer or

other agent of the employer shall be held

responsible for such employment.
§ 12. No person or coi-poration, or oflacer

or agent thereof, shall employ any woman
or minor in any capacity for the pui-pose

of manufacturing, between the hours of

ten o'clock at night and six o'clock in the

morning.
§ 13. No child under thirteen years of age

shall be employed at any time in any fac-

tory, workshop or mercantile establishment.

No such child shall be employed in any in-

door work performed for wages or other

compensation, to whomsoever payable, dur-

ing the hours when the pulilic schools of the

city or town in which he resides are in ses-

sion, or shall be employed in any manner
during such hours unless during the year

next preceding such employment he has at-

tended school for at least thirty weeks as

required by law.
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§ 14. No child under fourteen years of age
shall be employed in any manner before the
hour of six o'clock in the morning or after
the hour of seven o'clock in the evening.
No such child shall be employed in any
factory, workshop or mercantile establish-
ment, except during tlie vacation of the pub-
lic schools in the city or town in which he
resides, unless the person or corporation em-
ploying him procures and keeps on file a
certificate and employment ticket for such
child, as prescribed by section seventeen of
this act; and no such child shall be employed
in any indoor worlc perfonned for wages or
other compensation, to whomsoever payable,
during the hours when the public schools of
such city or town are in session, unless as
aforesaid, or shall be employed in any man-
ner during such hours unless during the
year next pi-eceding such employment he-

attended school for at least thirty weeks as;

required by law: Provided, Tlie public
schools are in session that number of weeks,,
which time may be divided, so far as the
arrangements of school terms will allow,
into three tenns of ten consecutive weeks,
each; and such employment shall not con-
tinue in any case beyond the time when,
such certificate expires.

§ 15. The chief of the district police, withi
the approval of the governor, shall have
authority to designate any kind or kinds of
employment in factories, workshops or mer-
cantile establishments as injurious to the
health of children under fourteen years of
age employed therein; and after one week's-
written notice from the said chief to the-

employer, or his superintendent, overseer or-

other agent, of such designation, no such-
child shall be employed in any such kindi

or kinds of employment in any factory,

workshop or mercantile establishment.

§ 16. No child under sixteen years of age-
shall be employed in any factory, workshop
or mercantile establishment unless the per-

son or corporation employing him procure*-
and keeps on file the certificate required in

the case of such child by the following sec-

tion, and also keeps on file a full and com-
plete list of such children employed therein.

§ 17. The certificate of a child under four-

teen years of age shall not be signed until

he presents to the person authorized to sign-

the same an employment ticket as herein-

after prescribed, duly filled out and signed.

The certificate and the employment ticket

shall be separately printed, and shall be in

the following forms respectively, and the
blanks therein shall he filled out and signed
as indicated by the words in brackets,—

§ 18. The following words shall appear on
all age and schooling certificates after the
name of tlie town or city and date: This
certificate belongs to the person in whose
behalf it is drawn, and it shall be surren-

dered to [him or her] whenever [he or fidiel

leaves the service of the corporation or em-
ployer holding the same.



56 MASSACHUSETTS.

Employment of labor— Act, 1894, ch. 508.

§ 19. In cities and towns having a super-

intendent of schools, said certificate shall be

signed only by such superintendent or by
some person authorized by him in writing;

in other cities and towns it shall be signed

by some member or members of the school

committee authorized by a vote thereof:

Provided, however. That no member of a

school committee, or other person authorized

as aforesaid, shall have authority to sign

such certificate for any child then in or

about to enter his own employment, or the

employment of a firm of which he is a mem-
ber, or of a corporation of which he is an
officer or employee. The person signing the

certificate shall have authority to adminis-

ter the oath provided for therein, but no
fee shall be charged therefor; such oath may
also be administered by any justice of the
peace.

§ 20. The certificate as to the birthplace

and age of the child shall be signed by his

father, if living and a resident of the same
city or town; if not, by his mother; or if

his mother is not living, or if living is not

a resident of the same city or town, by his

guardian; if a child has no father, mother
or guardian living in the same' city or town
his own signature to the certificate may be
accepted by the person authorized to ap-

prove the same.
§ 21. No child who has been continuously

a resident of a city or town since reaching
the age of thirteen years shall be entitled

to receive a certificate that he has reached
the age of fourteen unless or until he has
•attended school according to law in such
'City or town for at least thirty weeks since

Teaching the age of thirteen, unless such
child can read at sight and write legibly

simple sentences in the English language,
or is exempt by law from such attendance.
Before signing the approval of the certifi-

cate of age of a child the person authorized
to sign the same shall refer to the last school
census taken under the provisions of sec-

tion three of chapter forty-six of the Public
Statutes, and if the name of such child Is

found therein and there is a material differ-

ence between his age as given therein and
as given by his parent or gtiardian in the
certificate, allowing for lapse of time, or if

such child plainly appears to be of mate-
rially less age than that so given, then such
certificate shall not be signed until a copy
of the certificate of birth or of baptism of
such child, or a copy of the register of its

birth with a town or city clerk, has been
produced, or other satisfactory evidence fur-

nished that such child is of the age stated
in the certificate.

§ 22. Any corporation or employer holding
any age or schooling certificate shall deliver
the same to the person in whose behalf it

has been drawn, when such person shall
leave the employ of such corporation or
employer.

§ 23. The truant officers may, when so au-
thorized and required by vote of the school

committee, visit the factories, workshops and
mercantile establishments in their several
cities and towns and ascertain whether any
children under the age of fourteen ax'e em-
ployed therein contrary to the provisions of
this act, and they shall report any cases of
such illegal employment to the school com-
mittee and to the chief of the district police
or the inspector of factories for the district.

The inspectors of factories and the truant
officers when authorized as aforesaid, may
demand the names of all children under six-

teen years of age employed in such factories,

workshops and mercantile establishments,
and may require that the certificates and
lists of such children provided for in this

act shall be produced for their inspection.

Such truant officers shall inquire into the
employment, otherwise than in such fac-

tories, workshops and mercantile establish-

ments, of children under the age of fourteen
years, during the hours when the public
schools are in session, and may require that
the aforesaid certificates of all children uu-
der sixteen shall be produced for their in-

spection, and any such officer or any in-

spector of factories may bring a prosecution
against a person or corporation employing
any such child, otherwise than as aforesaid,
during the hours when the public schools are
in session, contrary to the provisions of this

act, if such employment still continues for
one week after written notice from such
officer or inspector that such prosecution will

be brought, or if more than one such written
notice, whether relating to the same child or
to any other child, has been given to such
employer by a truant officer or inspector of
factories at any time within one year.

§ 24. No person shall employ or permit
to be employed a minor under fourteen years
of age, or over, who cannot read and write
in the English language, and who resides in
a city or town in this commonwealth whereiu
public evening schools are maintained, and
is not a regular attendant of a day school,
or has not attained an attendance of seventy
per cent, or more of the yearly session of
the evening school.

§ 25. Whenever it appeal's that the labor
of any minor who would be debarred from
employment under section twenty-four of
this act is necessaiy for the support of the
family to which said minor belongs, or for
his own support, the school committee of
said city or town may, in the exercise of
their discretion, issue a permit authorizing
the employment of such minor within such
time or times as they may fix: Provided,
Such minor makes application to said school
committee, or some person duly authorized
by said committee, for such a permit before
the opening of the yearly session of the
evening school of said city or town; and
the provisions of said section twenty-four
shall not apply to such minor so long as
said permit is in force; Provided, also. That
if such minor has been prevented by sick-

ness or injury from attending said evening



MASSACHUSETTS. 57

Employment of labor — Act, 1894, ch. 508.

school, as provided in said section, the school
committee shall issue to such minor the per-

mit provided for in this section, upon the
presentation of the following blank properly
filled and signed:

The school committee of every city and
town in this commonwealth wherein public
evening schools are maintained shall fur-

nish blanks in the above form upon appli-

cation.

§ 26. All children, youug persons and
women, five or more in number, employed in

the same factoi-y. shall be allowed their meal
time or meal times at the same hour, except
that any children, young persons and w6men
who begin work in such factory at a later

hour in the morning than the other children,

young persons or women employed thei'ein,

may be allowed their meal time or meal
times at a different time; but no such chil-

dren, young persons or women shall be em-
ployed during the regular meal hour in

tending the machines or doing the work of

any other children, young, persons or women
in addition to their own.

§ 27. No child, young person or woman
shall be employed in a factory or workshop
in which five or more children, young per-

sons or women are employed, for more than
six hours at one time, without an interval of

at least half an hour for a meal, but a child,

young person or woman may be so em-
ployed for not more than six and one-half

hours at one time if such employment ends
at an hour not later than one o'clock in the

afternoon, and if such child, young pei-son

or woman is then dismissed from the factory

or workshop for the remainder of the day.

or for not more than seven and one-half

hours at one time, if such child, young pei*-

son or woman is allowed" sufficient oppor-

turnity for eating a lunch during the

continuance of such employment, and if such

employment ends at an hour not later than

two o'clock In the afternoon, and such child,

young pei'son or woman is then dismissed

from the factory or workshop for the re-

mainder of the day.

§ 28. Sections twenty-six and twenty-seven

of this act shall not apply to iron works,

glass works, paper mills, letter press estab-

lishments, print works, bleaching works or

dyeing works; and the chief of the district

police, where it is proved to his satisfaction

that in any other class of factories or work-

shops it is necessary, by reason of the con-

tinuous nature of the processes or of special

circumstances affecting such class, to ex-

empt such class from the provisions of this

act, and that such exemption aan be made
without injury to the health of the children,

young persons or women affected thereby,

may, with the approval of the governor, is-

sue a certificate granting such exemption,

public notice whereof shall be given m the

manner directed by said chief, without ex-

pense to the commonwealth.

§ 29. If any minor under the age of eigh-
teen years or any woman shall, Avithout the
orders, consent or knowledge of the em-
ployer, or of any superintendent, over-
seer or other agent of the employer, la-

bor in a factory or workshop during
any part of any time allowed for dinner or
for other meals In such factoi-y or workshop,
according to the notice required by law, and
if a copy of such notice was posted in a
conspicuous place in the room where such
labor took place, together with a rule of the
establishment forbidding such minor or
woman to. labor during such time, then nei-

ther the employe!', nor any superintendent,
overseer or other agent of the employer shall

be held responsible for such labor.

§ 30. Every person or corporation employ-
ing females in any manufacturing, mechani-
cal or mercantile establishment in this

commonwealth shall provide suitable seats

for the use of the females so employed, and
shall permit the use of such seats by them
when they are not necessarily engaged in the
active duties for which they are employed.

§ 31. No child under the age of fourteen

years shall be permitted to clean any part

of the machineiy in a factory when such
pai't is in motion by the aid of steam, water
or other mechanical power, or to clean any
part of such machineiy which is in danger-

ous proximity to such moving part.

§ 32. No person, firm or corporation shall

employ or permit any person under fifteen

years of age to have the care, custody, man-
agement or operation of any elevator, or

shall employ or permit any person under
eighteen years of age to have the care, cus-

tody, management or operation of any ele-

vator running at a speed of over two hun-

dred feet a minute.

§ 33. Every factory in which five or more
persons are employed, and every factoiT,

workshop, mercantile or other establishment

or office in which two or more children,

young persons or women are employed, shall

be kept in a cleanly state and free from
effluvia arising from any drain, privy or

other nuisance, and shall be provided, within

reasonable access, with a sufficient nuiuber

of proper water closets, earth closets or

privies for the reasonable use of the persons

employed therein; and Avherever two or more
male persons and two or more female per-

sons are employed as aforesaid together, a

sufficient number of separate and distinct

water closets, earth closets or privies shall

be provideil for the use of each sex, and
plainlv so designated; and no person shall

be allowed to use any such closet or privy

assigned to persons of the other sex.

§ 34. It shall be the duty of every owner,

lessee or occupant of any premises so used

as to come within the provisions of section

thirty-three of this act, to carry out the same
and to make the changes necessary there-

for. In case such changes are made upon

the oi-der of an inspector of factories by the

occupant or lessee of the premises, he may
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at any time within tJiirty days of the comple-
tion thereof bring an action before any trial

justice, police, municipal or district court
against any other person having an interest

in such premises, and may recover such pro-
portion of the expense of making such
changes as the court adjudges should justly
and equitably be borne by such defendant.

§ 35. When it appears to an inspector of

factories that any act, neglect or fault in

relation to any drain, water closet, earth
closet, privy, ashpit, water supply, nuisance
or other matter in a factory or in a work-
shop included under section thirty-three of
this act, is punishable or remediable under
chapter eighty of the Public Statutes, or un-
der any law of the commonwealth I'elating

to the preservation of the public health, but
not under this act, such inspector shall give
notice in writing of such act, neglect or
default, to the board of health of the city
or town within which such factory or work-
shop is situated; and it shall thereupon be
the duty of such board of health to make
inquiry into the subject of the notice and
to enforce the laws relative thereto.

§ 36. No criminal prosecution shall be in-

stituted against any person for a violation
of the provisions of sections thirt:C--three and
thirty-four of this act until four weeks after
notice in writing by an inspector of factories
of the changes necessary to be made to com-
ply with the provisions of said sections has
been sent by mail or delivered to such per-
son, nor then, if in the meantime such
changes have been made in accordance with
such notification. A notice shall be deemed
a sufficient notice uader this section to all

members of a firm or to a coiTioration when
given to one member of such firm, or to the
clerk, cashier, secretary', agent or any other
officer having charge of the business of such
coiporation, or to its attorney; and in case
of a foreign coiiioration notice to the officer

having the charge of such factory or work-
shop shall be sufficient: and such officer

shall be personally liable for the amount of
any fine in case a judgment against the cor-

poration is returned unsatisfied.

§ 37. Every factory in Avhich five or more
persons are employed, and every workshop
in which five or more children, young per-
sons or women are employed shall, while
work is carried on thei'ein. be so ventilated
that the air shall not become so exhausted
or impure as to be Injurious to the health of
the persons employed therein, and shall also
be so ventilated as to render harmless so
far as is practicable, all gases, vaiwrs, dust
or other impurities generated in the course
of the manufacturing process or handici-aft
carried on therein, which may be injurious
to health.

§ Z8. If in a workshop or factory included
in section thirty-seven of this act any pro-
cess is carried on by which dust is generated
and inhaled to an injurons extent by the i)er-

sons employed therein, and it appears to an
inspector of factories that such inhalation
could be to a gi-eat extent prevented by the
use of a fan or by other mechanical means,
and that the same can be provided without
incuiTing um-easonable expense, such inspec-
tor may dii-ect a fan or other mechanical
means of a proper construction to be pro-
vided within a reasonable time, and such fan
or other mechanical means shall be so pvo-
vided, maintained and used.

§ 39. No criminal prosecution shall be in-

stituted for any violation of the provisions
of sections thirty-seven and thirty-eight of
this act unless such employer shall have
neglected for four weeks to make such
changes in his factoiy or workshop as shall
have been ordered by an inspector of fac-
tories, by a notice in writing delivered to or
received by such employer.

§ 51. Every manufacturing, mining or
quari-ying, mercantile, railroad, street rail-

way, telegraph and telephone corporation,
every incoi-porated express company and
water company shall pay weekly each em-
ployee engaged in its business the wages
earned by such employee to within six days
of the date of said payment; * * *

§ 52. The chief of the district police or
any inspector of factories and public build-
ings may bring a complaint against any
corporation which neglects to comply with
the provisions of the preceding section. Com-
plaints for such violations shall be made
within thirty days from the date thereof.
On the trial of such complaint such corpora-
tion shall not be allowed to set up any de-
fense for a failui'e to pay weekly any
employee engaged in its business the wages
earned by such employee to within six days
of the date when such payment should have
been made, other than the attachment of such
wages by the trustee process, or a valid as-

signment thereof, or a valid set-off against the
same, or the absence of the employee from
his regular place of labor at the time of pay-
ment, or an actual tender to such employee at
the time of payment of the wages so earned
by him. The corporation shall not be al-

lowed to set up as a defense any payment
of wages after the bringing of the com-
plaint No assignment of future wages, pay-
able weekly under the provisions of this act,,

shall be valid if made to the corporation
from whom such wages are to become due,

or to any person on behalf of such corpora-
tion, or if made or procured to be made to.

any person for the purpose of relieving such
corporation from the obligation to pay
weekly under the provisions of this act.

§ 53. When a corporation against which
a complaint is made under the preceding-

section fails to appear after being duly
served with process, its default shall be re-

corded, the allegations in the complaint taken
to be true, and judgment shall be rendered
accordingly.
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§ 54. When judgment is rendered upon
any such complaint against a corporation
the court may issue a warrant of distress

to compel the payment of the penalty pre-
scribed by law, together with costs and in-

terest.

§ 55. The system of grading their work
now or at any time hereafter used by manu-
facturers shall in no way affect or lessen
the wages of a weaver, except for imper-
fections in his own work; and in no case
shall the wages of those engaged in weaving
be affected by tines or otherwise, unless the
imperfections complained of are first exhib-
ited and pointed out to the person or pei-sons

whose wages are to be affected; and no hue
or fines shall be imposed upon any person
for imperfect weaving, unless the provisions
of this section are first complied with and
the amount of the tines are agreed upon by
both parties.

§ 57. The following expressions used in

this act shall have the following meanings:
The expression " person " means any in-

dividual, corporation, partnership, company
or association.

The expression " child " means a person
under the age of fourteen years.

The expression " young person " means a
person of the age of fourteen years and un-

der the age of eighteen years.

The expression " woman " means a woman
of eighteen years of age and upward.
The expression " factory " means any

premises where steam, water or other me-
chanical power is used in aid of any manu-
facturing process there carried on.

The expression " workshop " means any
premises, room or place, not being a factory

as above defined, wherein any manual labor

is exercised by way of trade or for pur-

poses of gain in or incidental to any process

of making, altering, repairing, ornamenting,
finishing or adapting for sale any article

or part of an article, and to which or over

which premises, room or place, the employer
of the persons working therein has the right

of access or control: Provided, hoAvever, That
the exercise of such manual labor in a pri-

vate house or private room by the family

dwelling therein or by any of them, or in

case a majority of the pei-sons therein em-
ployed are members of such family, shall

not of itself constitute such house or room
a workshop within this definition.

The expression " iron works " means any
mill, forge or other premises in or on which
any process is carried on for converting iron

into malleable iron, steel or tin plate, or for

otherwise makmg or converting steel.

The expression " glass works " means any
premises in which the manufacture of glass

is carried on.

The expression " paper mills " means any
premises in which the manufacture of paper

is carried on.

The expression " letter-press establish-
ment " means any premises in which the
process of letter-press printing is carried on.
The expression " print works " means any

premises in which is carried on the process
of printing figures, patterns or designs upon
any cotton, linen, woolen, worsted or silken
yarn or cloth, or upon any woven or felted
fabric not being paper.
The expression " bleaching works " means

any premises in which the process of bleach-
ing any yarn or cloth of any material is

carried on.

The expression " dyeing works " means
any premises in which the process of dye-
ing any yarn or cloth of any material is

carried on.

The expression " public building " means
any building or premises used as a place of
public entertainment, instruction, resort or
assemblage.
The expression " schoolhouse " means any

building or premises in which public or pri-

vate instruction is afforded to not less than
ten pupils at one time.

The aforesaid expressions shall have the
meanings above defined for them respect-

ively in aU laws of this commonwealth, re-

lating to the employment of labor, whether
heretofore or hereafter enacted, imless a dif-

ferent meaning is plainly required by the
context.********

§ 59. Any person making a false report of

the stopping of machinery under section

eleven of this act shall be punished by fine

not exceeding one hundred dollars and not
less than fifty dollars.

§ 60. Any * * * corporation, * * *

employing or having in its emploj-ment any
person in violation of sections ten and eleven

of this act, * * * and any such coi-pora-

tion, * * * failing to post the notice re-

quired by section eleven of this act, shall

be punished by fine not exceeding one hun-
dred dollars and not less than fifty dollars

for each offense.

§ 61. A certificate of the age of a minor
made and sworn to by him and by his parent

or guardian at the time of his employment
in a mercantile establishment shall be prima
facie evidence of his age in any prosecution

under the preceding section.********
§ 65. Any coi'poration violating the pro-

visions of section fifty-one of this act, re-

quiring the weekly payment of wages, shall

be punished by fine not exceeding fifty dol-

lars and not less tlian ten dollars.

§ 66. Any person who is convicted a second

time of a violation of the provisions of sec

tion fiftj'-five of this act, as to weavers'

wages, shall be punished by fine not exceed-

ing three hundred dollars.

§ 67. * * * -^iiy * * * person who
employs any child contrary to the provisions

of this act, shall for every such offense for-

feit not less than twenty nor more than fifty
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dollars for the use of the public schools of

the city or town. A failure to produce to

a truant officer or inspector of factories the

certificate required by the provisions of this

act shall be prima facie evidence of the

illegal employment of the child whose cer-

tificate is not produced.
§ 68. Any * * * coi-poration or ofl^icer

or agent thereof, employing anj' woman or

minor in A^iolation of section twelve of this

act, shall be punished by fine not exceed-
ing fifty dollars and not less than twenty
doUai's for each offense.

§ G9. Any corporation * * * retaining
any age or schooling certificate in violation

of section twenty-two of this act shall be
punished by fine of ten dollars.

§ 70. Any person who employs or permits
to be employed a minor in violation of the
provisions of section twenty-four of this act
shall for each offense forfeit not less than
fifty nor more than one hundred dollars for

the use of the evening schools of such city

or town.
§ 71. AVhoever, * * * violates the pro-

visions of sections twenty-six, twenty-seven,
twenty-eight or twenty-nine of this act, as
to meal hours, shall be punished by fine

not exceeding one hundred dollars and not
less than fifty dollars.

§ 72. Any * * * corporation violating
the provisions of section thirty of this act,

as to seats for females, shall be punished
by fine not exceeding thirty dollars and not
less than ten dollars for each offense.

§ 73. WhoeA'er, * * * violates the pro-
visions of section thirty-one of this act, as
to Gleaning of dangerous machinery, shall

be punished by fine not exceeding one hun-
dred dollars and not less thau fifty dollars
for each offense.

§ 74. Whoever violates the provisions of
section thirty-two of this act, as to the care
of elevators, shall be punished by fine not
exceeding one hundred dollars and not less
than twenty-five dollars for each offense.

§ 75. Any * * * corporation, or person,
neglecting for four weeks to obey an order
from an inspector under section forty-trvvo

of this act, shall be punished by fine not
exceeding one hundred dollars.

§ 76. Any * * * coiporation violating
the provisions of sections forty-four to forty-
eight inclusive of this act, shall be punished
by fine not exceeding five hundred dollai-s

and not less than fifty dollars.

§ 77. Any * * * eoiporation neglecting
or refusing to comply Avith the provisions
of section fifty-two of this act shall be pun-
ished by fine not exceeding fifty dollars and
not less than teu dollars.

§ 78. Any person violating any provision
of this act where no special provision as to
the penalty for sueh violation is made shall

be punished by fine not exceeding one hun-
dred dollai's.

§ 80. Sections eight and nine of chapter
forty-eight, and sections one, two and three
of chapter seventy-four of the Public Stat-
utes; chapter one hundred and fifty of the
acts of the year eighteen hundred and eighty-
two; chapter two hundred and seventy-five
of the acts of the year eighteen hundred
and eighty-four; chapter eighty-seven of the
acts of the year eighteen hundred and eighty-
six; chapters one hundred and three, one
hundred and twenty-one, one hundred and
seventy-three, two hundred and fifteen, two
hundred and eighty, three hundred and
thirty and three hundred and ninety-nine of
the acts of the year eighteen hundred and
eighty-seven; chapters one hundred and
forty-nine, three hundred and five and three
hundred and forty-eight of the acts of the
year eighteen hundred and eighty-eight;
chapter two hundred and ninety-one of the
acts of the year eighteen hundred and eighty-
nine; chapters forty-eight, ninety, and two
hundred and ninety-nine of the acts of the
year eighteen hundred and ninetj-; chapters
two hundred and thirty-nine, three hundred
and seventeen, three hundred and fifty and
three hundred and fifty-seven, except sec-
tion six, of the acts of the year eighteen hun-
red and ninety-one; chaptei"s eighty-three,
two hundred and ten. two hundred and
ninety-six, three hundred and thirty, three
hundred and fifty-two, three hundred and
fifty-seven and four hundred and ten of the
acts of the year eighteen hundred and
ninety-two, and chapters two hundred and
forty-six, three hundred and eighty-six and
four hundred and six of the acts of the year
eighteen hundred and ninety-three, and all

acts and paits of acts inconsistent herewith,
are hereby repealed.

(Approved June 22, 1894.)

In.spectlon of buildings. Ch. 104, §S 13, 14.

Corporation bringing sti-angers into State. On.

86, § 12. Means of communication between rooms.

Acts of 1SS6, cli. 173. Reports of accidents in

factories. Acts of ISSG, cli. 2'50. Operation of
above act extended by Acts of 1895, ch. 488.

[A corporation is not liable to a penalty imposed
upon an agent or superintendent " or owner " of
a manufacturing establishment, for employing
children and laboring longer than the statute al-
lows. Benson v. Monson, (9 Met.) 50 Mass. 562.
As to the rule of the statute now in force, see

Comm. V. O.^boi-n Mill, 130 Mass. 33.]

Acts of 1894, ch. 541.
AN AOT relative to foreign corporations
having a usual place of business in this
commonwealth.

Be it enacted, etc., as follows:
Section 1. Eveiy corporation which shall

omit to file the annual statement required by
section o-ne of chapter three hundred and
forty-one of the acts of the years eighteen
hundred and ninety-one shall forfeit not less
than five nor more than ten dollars for each
and eveiy day for fifteen days after the
first day of April, and not less than ten



MASSACHUSETTS. 61

Fees; wages; bonds of treasurers — Acts, 1895; chs. 1G9, 438; 1896, ch. 346.

nor more than two hundred dollars for each
and every day thereafter while said omis-
sion continues, to be recovered by an infor-
mation brought in the supreme judicial court
In the name of the attorney-general, at the
relation of the commissioner of corporations;
and upon such information the court may
issue an injunction restraining the further
prosecution of the business of the coiipora-
tion named therein until the sums so for-
feited are paid with interest and costs, and
until the returns required by this act ai-e

made.
§ 2. Section two of chapter three hundred

and forty-one of the acts of the year eigh-
teen hundred and ninety-one is hereby re-

pealed, but this repeal shall not affect any
proceeding now pending, or the liability

of any ooi-poration for any omission hereto-

fore made, or from anj- forfeiture to which
it has become liable under the provisions
of said section.

§ 3. Upon any information brought under
the provisions of section one of this chapter,

or which may have been brought under the
provisions of section two of chapter three
hundred and forty-one of the acts of the year
eighteen hundred and ninety-one, any jus-

tice of the supreme judicial Qourt may issue

a preliminary injunction, i-estrainiug such
corporation from the further pi'osecution of

its business within this commonwealth dur-

ing the pendency of said suit.

§ 4. It shall be the duty of the commis-
sioner of conwrations to forthwith notify in

writing any such coi-poration of its failure

to file such statement, which notice shall

contain a copy of this act.

§ 5. This act shall take effect upon its

passage.
(Approved June 30, 1894.)

See Acts of 1884, cli. 330, and cross-references.

Resolves of 1894, ch. 31.

RESOLVE providng for an index to the cer-

tificates of corporations file<l in the office

of the secretary of the commonwealth.
Resolved, That there be allowed and paid

out of the treasury of the commonwealth
a sum not exceeding six hundred dollars,

for the purpose of making an index of cer-

tificates of coiijorations filed under general

laws from the year eighteen hundred and
fifty-one up to the present time, in the office

of the secretaiT of the commonwealth, the

same to be in addition to the amount au-

thorized by chapter thirty-two of the re-

solves of the year eighteen hundred and
ninety-three.
(Approved March 2, 1894.)

See ch. 106, § -x; Resolves of 1893, ch. 32.

Acts of 1895, ch. 169.

AN ACT to establish the fees to be paid

by coiijorations for filing and recording

certain certificates.

Be it enacted, etc., as follows:

Section 1. The fee to be paid by corpora-

tions for filing and recording the certificates

required by sections fifty-one and fifty-two
of chapter one hundred and six of the Pub-
lic Statutes shall be one dollar for each cer-
tificate.

§ 2. All acts and parts of acts inconsistent
herewith are hereby repealed.

§ 3. This act shall take effect upon its

passage.
(Approved March 27, 1895.)

See ch. lOG, § 84.

Acts of 1895, ch. 438.

AN ACT relative to the weekly payment of
Avages.

Be it enacted, etc., as follows:

Section 1. (As amended acts 1898, chapter
481.) Sections fifty-one to fifty-four, in-
clusive, of chapter five hundi'ed and eight of
the acts of the year eighteen hundred and
ninety-four, relative to the weekly payment
of wages by corporations, shall apply to all

contractors aud to any person or partnership
engaged in this commonwealth in any manu-
facturing business. And the word " corpora-
tion," as used in said sections, shall include
such contractors, persons and partnerships.

§ 2. This act shall take effect upon its

passage.
(Approved May 31, 1895.)

Acts of 1896, ch. 346.

AN ACT relative to the bonds of treasurers
of manufacturing and other corporations.

Be it enacted, etc., as follows:

Section 1. Whenever, under the provisions

of section twenty-six of chapter one hun-
dred and six of the Public Statutes, it

becomes necessary for the treasurer of a
manufacturing or other corporation subject

to the provisions of said chapter and of

acts amendatory thereof, to give bond for

the faithful discharge of his duty, he may
give a bond in which any company organized

under the laws of this State, or chartered

by any other State or government, to trans-

act fidelity insurance or coi-porate surety-

ship, and authorized to do business in this

commonwealth, may be surety, or may be

jointly aud severally bound with such treas-

urer ov with any other officer or employe.

Such bond shall be in a fonn to be approved

by the commissioner of corporations, and
an attested copy thereof, with a certificate

of the custodian that the original is in his

possession, shall be filed with the commis-

sioner of coiTDorations.

§ 2. This act shall take effect upon Its

passage.
(Approved April 28, 1896.)

See ch. 106, § 26.

[The giving of the treasurer's bond Is not a con-

diti<n precedent to the organization of a corpora-

tion, or the right to sue. Boston Co. v. Moring,

(15 Gray) 81 Mass. 211.]
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Acts of 1896, ch. 369.

AN ACT relative to annual returns from
certain eoi"porations.

Be it enacted, etc., as follows:

Section 1. Every corporation chartered by
this commonwealth, or organized under the
general laws, for the purposes of busiaess
or profit, having a capital stock divided into
shares, except banks, co-operative banks,
savings banks and institutions for savings,
insurance companies, including the Massa-
chusetts Hospital Life Insumnce Company,
•steam and street railway companies, safe
deposit and trust companies and the Col-
lateral Loan Company, shall be subject to
the provisions of sections fifty-four, fifty-
five, fifty-nine, eighty-one, eighty-two and
eightj'-four of chapter one hundred and six
•of the rublic Statutes, and shall annually
make and file the certificates and returns
therein required.

§ 2. This act shall take effect on the first

day of July in the year eighteen hundred
and ninety-six.

(Approved May 5, 1896.)

See ch. 106,

Ch. 106. § 84.

54. Fee for filing certificates.

Acts of 1896, ch. 391.

AN ACT relative to the paying in of capital
stock and to the liability of officers and
stockholders of foreign coiiiorations doing
business in this commonwealth.

Be it enacted, etc., as follows:

Section 1. The officers and meml^ers or
stockholders in any eon:)oration established
under the laws of any other State or foreign
country, and hereafter and not now having
a usual place of business in this common-
wealth, shall be jointly and severally liable
.for its debts and contracts, on the same con-
ditions and in the same manner as provided
in the case of domestic corporations, by sec-
tions sixty to seventy-one inclusive of chap-
ter one hundred and six of the Public
Statutes; but the liability under clause four
of said section sixty shall not apply in the
case of foreign coiijorations.

§ 2. (As amended May 22, 1897; Acts of
1897, chapter 423.) If the capital stock of
any coii^oration subject to section one of
this act has been paid in by a conveyance
to the corporation of property, real or per-
sonal, the officers, memi>ers or stockholders
of such coi-poration shall be jointly and sev-
erally liable for its debts or contracts, if

said pi'operty is not conveyed and taken at
a fair valuation. But only those officers or
stockholders who participate in the convey-
ance or taking of such property at such un-
fair valuation, or those stockholders who
have purchased or received their shares

with knowledge of said fact, shall be liable
for such debts: Provided, however. That no
such officer, member or stockholder shall
be liable hei'eunder for, and this act shall
not apply to, any bonded indebtedness or
mortgage debt of such corporation. The ex-
tent and manner of enforcing such liability
shall be the same as provided in sections
sixty to seventy-one inclusive of chapter one
hundred and six of the Public Statutes in
the case of domestic corporations.

§ 3. This act shall take effect upon its

passage.
(Approved May 12, 1896.)

See cb. 106, §§ 46, 47, 60.

Acts of 1896, ch. 523.

AN ACT relative to the payment of certain
fees in the office of the secretaiy of the
commonwealth.

Be it enacted, etc., as follows:

Section 1. The fee to be paid by corpora-
tions for filing and recording in the office of
the secretary of the commonwealth any cer-
tificate, the payment of a fee for which is

not alreadj' expressly provided for by law,
shall be one dollar. This provision shall
apply also to the filing and recording of cer-
tificates of limited partnership, under the
provisions of chapter seventy-five of the
Public Statutes, and to the certificate of
change of name of corporations required to
be issuetl under the provisions of section
three of chapter three hundred and sixty
of the acts of the year eighteen hundred and
ninety-one.

§ 2. The second clause of section eighty-
four of chapter one huudi'ed and six of the
Public Statutes is hereby amended by add-
ing after the word " dollars," in the sixth
line, the following words: Provided, That a
corporation which has paid two hundred
dollars in the manner herein set forth shall
pay a fee of one dollar for each certificate

thereafter filed and recorded under the pro-
visions of said section fifty-six, so as to read
as follows: For filing and recording the cer-
tificate required by section fifty-six, one-
twentieth of one per cent, of the amount by
which the capital is increased; but the
amount so to be paid shall not, when added
to the amount previously paid for filing and
recording certificates under sections twenty-
one, twenty-tAvo. and fifty-six, exceed in any
case two hundred dollars: Provided, That a
coiiioration which has paid two hundred
dollars in the manner herein set forth shall

pay a fee of one dollar for each certificate

thereafter filed and recorded under the pro-
visions of said section fifty-six.

§ 3. This act shall taiie effect upon its

passage.
(Approved June 9, 1896.)

See ch. 106, § 84.
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Acts of 1897, ch. 247.

AN ACT relative to composition in insol-
vency with the creditors of Massachusetts
corporations.

Be it enacted, etc., as follows:

Section 1. The provisions of chapter two
hundred and thirty-six of the acts of the
year eighteen hundred and eighty-four, rela-

tive to composition with creditors in insol-

vency, and all acts in amendment thereof
and in addition thereto, shall apply to all

corporations organized under the laws of
this commonwealth and having a capital
stock divided into shares.

§ 2. Nothing contained in this act shall be
construed to release any officer or stock-
holder of a corporation from any liability

arising under the provisions of sections sixty

and sixty-one of chapter one hundred and
six of the Public Statutes, but in the event
of any such corporation applying for a dis-

charge from its debts by virtue of this act
any creditor may, at any time after the
filing of the offer in composition, file a bill in

equity in behalf of himself and other cred-
itors of the coiiioration. against it and all

persons who were stockholders therein at

the time of the filing of the i>etition in in-

solvency by or gainst the coiiooration. or
against all the officers liable for its debts
and contracts, for the recovery of the sums
due from the corporation to himself and the

other creditors for which the stockholders or

offieers may be personally liable, by reason
of any act or omission on its part or on
that of its officers or any of them, setting

forth the nature of his claim and the grounds
upon which it is expected to charge the
stockholders or officers personally. In such
a bill it shall not be necessary to allege or

prove any judgment against the coi-poration

or the return of an execution unsatisfied. If

the ground upon which it is expected to

charge the officers of the corporation is an
excess of debts above the capital stock, the

extent of such excess shall be taken to be
that existing at the time of the filing of

the petition in insolvency by or against said

corporation.

§ 3. If at the time of the filing of the

offer in composition by any corporation un-

der this act a suit is pending against such
corporation, on behalf of any creditor who
would be entitled to enforce a liability

against the officers or stockholders of the

corpoi-ation under the provisions of chapter

one hundred and six of the Public Statutes,

the plaintiff in such suit may change his

action into a bill in equity, making parties

to the said bill the stockholders and officers

who were such at the time of the filing of

the petition in insolvency by or against the

corporation, and may proceed thereafter in

like manner as is provided in section two of

this act If the ground upon which it is

expected to charge the officers of the coi*po-

ration is an excess of debts above the capital

stock, the extent of such excess shall be
taken to be that existing at the time of
said suit.

§ 4. A corporation making an offer of com-
position under this act shall file, at the time
of filing the schedules of assets and liabili-

ties, a schedule of all its officers and stock-
holders who were such at the time of the
filing of the petition in insolvency by or
against the said corporation, together with
the holdings of stock at such time.

§ 5. After the filing of the bill in equity,
as provided in sections two and three of
this act, such suit in equity shall proceed
in the manner and subject to the provisions
of sections sixty-five to sixty-nine inclusive,
of chapter one hundred and six of the Public
Statutes.

§ 6. Section fifteen of chapter two hun-
dred and thirty-six of the acts of the year
eighteen hundred and eighty-four is hereby
repealed.
(Approved April 7, 1897.)

Acts of 1897, ch. 492.

AN ACT relative to certificates and returns
of corporations.

Be it enacted, etc., as follows:

Section 1. Every coi-poration whose capi-

tal stock is one hundred thousand dollars

or more, which is required to file a certificate

of its condition annually with the secre-

tary of the commonwealth by section fifty-

four of chapter one hundred and six of the
Public Statutes, chapter two hundred and
twenty-five of the acts of the year eighteen
hundred and eighty-seven, as amended by
chapter three hundred and sixty-nine of the

acts of the year eighteen hundred and ninety-

six, or chapter three hundred and forty-one

of the acts of the year eighteen hundred
and ninety-one, shall cause such certificate

to be accompanied by a written statement
made under oath by an auditor to be em-
ployed by a committee of three stockholders

who are not directors, selected at the annual
meeting of the stockholdei's, stating that the

certificate aforesaid represents the true con-

dition of the affairs of said corporation as

disclosed by its books at the time of making
such audit; and said sworn statement made
by said auditor shall be attached to and
form a part of said certificate, and shall be

filed by such auditor with said certificate in

the oflice of the secretary of the common-
wealth: Provided, however. That where less

than three stockholders exist outside of the

directors, then the employment of such au-

ditor shall be made by the directors of such

corporation.

§ 2. (As amended by Acts of 1898, chapter

64.) Every auditor appointed under the pro-

visions of this act shall be sworn to the

faithful performance of his duties by some
justice of the peace or other magistrate

duly authorized to administer oaths or affir-
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mations; and evidence of such appointment
and qualification shall be filed in the office

of the commissioner of corporations.

(Approved June 10, 1S97.)

Acts of 1898, eh. 505.

AN ACT to prohibit deductions in the wages
of women and minors employed in manu-
factuiing and mechanical establishments.

Be it enacted, etc.. as follows:

Section 1. No deductions shall be made in

the wages of women and minors who are
paid by the day or hour, employed in manu-
facturing or mechanical establishments, for

time during which the machinery is stopped,
if said women and minors were refused
the privilege of leaving the mill while the
damage to said machinery was being re-

paired; and none of the employes refeiTed

to in this section shall be compelled to make
up time lost or through the breaking down
of machineiT, unless said employes are com-
pensated at their I'egular rates" of wages:
Provided, That said employes have been de-
tained within their workrooms during the
time of such breakdown.

§ 2. Any person, corporation, officer or

agent who violates the pi'ovisions of this act
shall be punished bj' fine not exceeding
twenty dollars for each offense.

(Approved June G, 189S.)

Acts of 1898, eh. 565.

AN ACT relative to the liability of persons
and corporations for negligence resulting
In the death of persons not in their em-
ploy.

Be it enacted, etc., as follows:

If, by reason of the negligence or care-
lessness of any person or coiiDoration. or
of the gi'oss negligence or carelessness of
anj' servant or agent of any person or cor-
poration while engaged in the business of
such person or corporation, the life of a
person who is exercising due diligence and
who is not in the employ or sei-vice of such
person or corporation is hereafter lost, such
person or corporation shall be liable in dam-
ages not exceeding five thousand dollars nor
less than five hundred dollars, to be assessed
with reference to the degree of culpability of
such person or corporation, or of the ser-
vants or agents of such person or con^ora-
tion, and to be recovered in an action of
tort commenced within one year from the
injury which caused death, by the executor
or administrator of the deceased person, for
the use of the widow and children of the
deceased in equal moieties; or if there ai-e

no children, to the use of the widow; or if

there is no widow, to the use of the next
of kin.

(Approved June 23, 189S.)
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ABATEMENT:
of actions. (See Actions.)

ACCEPTANCE: Page.
of acts, return of, to secretary of commonwealth 45

ACCIDENTS:
in factories to be reported 49

ACTIONS:
corporations may maintain or defend 12
brought against corporations as individuals 17
against officers and stockholders by creditors 36

defendant's death not to abate 36
corporations, officers and stockholders may defend 37

place of venue, when corporation is a party 39
summons, service on corporation 39
service of writ in equity 39
death or removal of treasurer not to abate 40
pleadings, verification by corporation 40
fact that party is a corporation, when admitted 40

ADMINISTRATOR

:

return of stock held by, to tax commissioner 7

to represent stock at meeting 15

AGREEMENT OF ASSOCIATION (See Certificate of Incorporation):

contents of 22

subscribers to, first meeting 22

may take equal number of shares 22

organization effected by 22

ALIENS:
laborers brought in, bond for support to be given 10

ASSESSMENT. (See Taxation.)

ASSESSMENTS ON STOCK:
mode of selling shares for, by-laws to provide 14

meetings of stockholders for making 29

sale of stock at public auction for unpaid 29

notice of, publication 31

transfer of shares sold 31

ATTACHMENT: i

corporations subject to 17

franchise of toll company subject to 17

shares of stock, how writ executed 39

and dividends, held subject to judgment 40

certificate of number, to be furnished officer holding writ 40

BANKRUPT CORPORATION:
organization of corporation to carry on business of 22

conveyances to new corporation 31

BONDS:
under corporate seal are negotiable .• 10

issue of new, to take up 10

person to whom transferred may receive new 10

register of, and to whom paid, to be kept 10

contracts for sale, void unless vendor is owner 10

issued in numerical order prohibited 52

foreign street railroad, gas light or electric light corporations, restrictions 54
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BOOKS: Page.

of corporations, when submitted to tax commissioners or assessors 8, 9
false entries in, by officers 43

BUSINESS:
corporation may change place of 14
of corporations, how conducted 31, 47

change of, call of meeting of stockholders for 32

certificate of change to be filed 32
fees for filing certificate 37, 61

BY-LAWS:
corporations may adopt 13
what to prescribe 14

CAPITAL STOCK:
increase of notice of, to stockholders 15
limitation of amount, for specified purposes 21, 22
amount of, agreement of association to state . . .* 22

of corporations having special charter 28
to remain fixed 28
of gas and manufacturing companies, increase 28
increase of, notice to be given to stockholders 28

certificate of, to be filed 33
corporation not to begin business until paid 31
certificate of full-paid, to be filed 31
not to be paid in notes 31
liability for debts contracted before fully paid 34
liability of stockholders for debts, till full paid 34
increase of, by certain corporations 53

CERTIFICATE:
of manufacturing company, upon acceptance of act 20
to be submitted to commissioner of corporations 33
false, liability of officers for making 33
fees for filing 37, fey

penalties for failure to make 37
CERTIFICATE OF CONDITION:

corporations to file annually 33
dissolution for failure to make annual 33
fees for filing 37
annual, to be made by certain corporations 49, 62

to be made by foreign corporation , 51
when to be accompanied by oath of auditor 63

CERTIFICATE OF ORGANIZATION (See Charter):

what to set forth 23

to be presented to and approved by commissioner of corporations 23
to be filed with secretary of commonwealth 23

certificate to be issued by secretary 23

to have the force of a special charter 23
of existing corporation, execution and approval 24

certificate of incorporation issued by secretary of commonwealth 24
fees for filing and recording 37

CERTIFICATE OF STOCK:
corporations to issue to stockholders 27
new, to be issued to transferee 28
issued when lost 28

CHARTER (See Incorporation, Act of):

notice of petition for, publication 5
contents of 5

subject to amendment or repeal 11
revocation of, by general court 21
certificate of incorporation, issued by secretary of commonwealth, to have effect of . . 23
of foreign corporation to be filed with commissioner of corporations 48
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CHILDREN: Page-

employment of, in factories 54^56
OLERK (See Officers):

one of officers of corporation 24r

to be chosen annually 27
duties of 27

COLLATERAL SECURITY:
transfer of stock, to describe debts, etc 16

COMMISSIONER OR CORPORATIONS:
powers and duties of 20
certain certificates to be submitted to, for approval 3S
to be designated as attorney of foreign corporations 46
charter and statement of foreign corporation to be filed witli 47
certificates of foreign corporation to be submitted to 51
application to, for change of name 51

COMPOSITION:
in insolvency, offer made with creditors 63

not to affect liability of officers or stockholders 63
CO-OPERATIVE ASSOCIATION:

increase of capital, new shares, how disposed of 29>

CORPORATIONS:
provisions of law applicable to 11

existing, to continue 11

corporate powers of, generally 12

purposes for which may be formed under general laws 21

COTTON MANUFACTURING COMPANY:
may manufacture silk 32

CREDITORS:
enforcement of liability of officers and stockholders 36

bill in equity against stockholders and officers 36
list of stockholders, etc., to be furnished to 36

penalty for failure to make 37

DEBTS, CORPORATE:
liability of officers, etc., for, (See Liabilities.)

creation of excessive, liability for 33

DIRECTORS:
to give notice of increase of capital stock to stockholders 15.

election ofj^ by subscribers of agreement of association 23

business to be managed by board of 24

acts of, binding, decisions respecting 24, 25

election to be held annually 27

number not less than three ^

'

certificate of condition to be made annually 3-

liability of, for corporate debts ^*

bill in equity against, in behalf of creditors 36

DISSOLUTION:
of corporation, on petition of stockholders J-8

IS 1Q
continuance after, to close concerns ^°'

receivers to be appointed, powers and duties 1^

payment of debts and distribution of assets 1^

return of order, to secretary of commonwealth 19

for failure to make certificate of condition

DIVIDENDS: '

stock, when not to be issued for ^°'

17
unclaimed, list to be published

liability of president and directors for making, when insolvent
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EMPLOYES: Page.

protection of, in factories 10

aliens, person bringing in, to give bond for support 10

liability of stockholders for -wages of 34

issue of special stock to 49

regulations as to employment of 54^58

wages of, payable weekly 58

deductions, when not to be made 64

negligence resulting in death, amount of damages 64

EXECUTION:
,

against corporation returned unsatisfied before action to recover on liability of

officers and stockholders 36

list of stockholders and officers to be furnished to creditor 36

penalty for failure to make 37

levy on property, how made 41

disposition of proceeds 41

levy of, on shares of stock 41

copy of, to be left with clerk or treasurer 41

certificate of number of shares 41

EXECUTOR:
return of stock held by, to tax commissioner 7

to represent stock at meeting 15

FACTORIES:
regulations as to machinery in 10

as to hoistways, hatchways, trap doors, etc 10

means of communications between rooms 48
statistics relating to, collection 48

reports of accidents in 49
employment of children in 56-58
regulations prescribed 54-58

FEES:
for filing certificate of organization 37, 61

certificate of increase of capital stock 37
certificate of change of business 37
certificates generally 62
certificates of condition 37

for official copies of records, etc 37
FOREIGN CORPORATION:

to appoint commissioner of corporations as attorney 46
service of process on commissioner 46
charter to be filed with commissioner 47
penalties for neglect to file, etc 47
may hold real estate in this state 49
insolvency of, proceedings 5q
annual certificates of conditions to be filed 51

neglect to file, penalties 60 61
increase of capital stock, certificates to be filed 51
certificates submitted to commissioner of corporations 51
admission of, to transact business in state 53
liability of officers and stockholders for debts 62

FRANCHISES:
tax on, rate, how determined 7 g

deductions
, ' g

not to prevent levy and collection of other taxes 9
of toll companies, sale of, under judgment .'.',"

17
sale of, who deemed highest bidder 18
rights of purchasers at sale

• • • •
•

^^
right of redemption ig

usurpation of, action in nature of quo warranto. (See Quo Warranto) ............
'. 42
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GAS LIGHT COMPANIES: Page.
stock dividends, when not to be issued by 15
capital stock, increase of

~
28

increase of capital, new shares, how disposed of 29
may engage in business of generating steam, etc 32

GUARDIANt
return of stock held by, to tax commissioner 7
to represent stock at meeting 15

INCORPORATION:
purposes of, specified 21 22

INCORPORATION, ACT OF:
notice of petition to general court for 5

publication and contents of 5
subject to amendment or repeal 11
corporation to organize within two years after passage 14
deemed a public act 41

INCREASE:
of capital stock, notice to stockholders. (See Capital Stock) 15, 28

INDEX:
of certificates filed with secretary of commonwealth 52, 61

INDICTMENT:
of corporation, form, etc 43

INSOLVENT CORPORATION:
organization of corporation to carry on business of 22

conveyances of claims, etc., to new corporation 31
petition by authorized officer 38
proceedings the same as in case of individual 38
schedules prepared by treasurer 38
frauds in payment of preferences 38
allowance or discharge not granted to corporation or officer 38
proceedings by attachment 38, 39
foreign, proceedings 50

offer of composition by 63

composition not to affect liability of stockholders, etc 63

JUSTICE OF THE PEACE:
may call meetings, when 15

LABORERS. (See Employes.)

LABOR ORGANIZATION:
employes not to be prevented from joining 54

LANDS (See Real Property):

corporations may convey 14

not to be conveyed or mortgaged without consent of stockholders 24

LIABILITIES:
of corporations on contracts, etc., decisions 13

of president and directors for corporate debts 33

of stockholders, for corporate debts, when 34

for wages of operatives S*

contribution may be demanded 34

of officers and stockholders, not enforcible till judgment rendered against corporation 36

of foreign corporations for debts t>^

LIST OF STOCKHOLDERS:
treasurer to keep 1"

to be made and filed with the secretary of the commonwealth . 50

LOCATION:
14

corporation may change "
agreement of association to state •^
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MANUFACTURING CORPORATION: Page.

certificate of, to become subject to chapter 20

capital stock, increase of 28

real property may be acquired by 28
MEETINGS:

by-laws to determine manner of calling and conducting 14

votes at, by-laws to regulate 14

first, how called and conducted 14
of corporations organized under general laws 14

justice of the peace may call 15
first, of subscribers to agreement of association 22

MINORS:
employment of, in factories 54, 55

MORTGAGE:
not to be made unless authorized by stockholders 24

NAME, CORPORATE:
agreement to set forth 22

regulations as to 22, 50, 51

change of, application to commissioner for 51

proceedings upon application 51, 52

OFFICERS:
corporations may elect and fix compensation 13

tenure of, by-laws to prescribe 14

voting by proxy, regulations as to 15

penalty for violation of regulations 15

election of, by subscribers of agreement of association 22, 23

business to be managed by 24

decisions respecting act of, etc 26, 27

by-laws to prescribe as to election, etc 27

liability of, for corporate debts, when 33
not enforced until execution returned unsatisfied against corporation 36

bill in equity against, in behalf of creditors 36

issuing excessive stock, punishment 43

fraudulently issuing or transferring stock 43

false entries in books 43

fraudulent use of name, credit, etc 43

of foreign corporations, liability for debts 62

ORGANIZATION:
of corporation, first meeting for 14

by subscribers of agreement of association 22

PAR VALUE:
of shares of stock. (See Stock.)

PETITION:
to general court affecting rights of corporations 5

publication of notice of 5

for an act of incorporation, notice of 5

notice, what to specify 5

PLEDGE:
of stock, certificate to pledgee 16

POWERS, CORPORATE:
specified generally 12

decisions respecting 13
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PRESIDENT (See Officers):
Pag,g_

to be elected by directors
, 24 27

sign certificate of condition
_

' 32
liability of, for corporate debts 33

not enforcible till judgment returned against corporations unsatisfied 36
PROXY:

mode of voting by, by-laws to regulate 14
officers voting by, regulations as to 15, 50
absent stockholders may vote by, to be written, etc 27

PURPOSES:
for which corporation may be incorporated 21, 22
agreement of association to state 22

QUORUM:
by-laws to prescribe what to constitute 14, 27

QUO WARRANTO:
information in nature of, who may file 42

application may be made 42
hearing on application 42

filing and notice 42

writ of injunction against corporation, etc 42

attorney-general may appear 42
judgment when attorney-general does not appear 42

REAL ESTATE:
not to be mortgaged, conveyed or leased without consent of stockholders 24
certain corporations may acquire, etc 28

foreign corporation may hold 49

REGISTER:
of stockholders, names and places of residence 16

of transfers of stock 16

may be inspected 17

REMOVAL:
of business, by corporation 14

RETURNS:
made by corporations to tax commissioners 7

tax commissioners to ascertain values of corporate property 7

by whom returns are made to tax commissioner 8

penalties for refusal to make 8

SEAL, COMMON:
corporation to have and may alter 13

SHARES OF STOCK. (See Stock.)

SPECIAL STOCK:
issue of, provisions respecting 29

to employes ^
liability of stockholders for debts until redeemed 34

STATISTICS OF LABOR:
collection of

^^

STOCK:
shares of, subject to taxation for certain purposes 5

fraudulent transfer of, to avoid payment of taxes 6

distress or seizure for unpaid taxes o

seizure, how made

sale of, by collectors of taxes "

surplus of proceeds to be returned to owner 6

corporation to return amount owned by, to tax commissioner 6

guardian, executor, etc., to return shares owned, to tax commissioner 7

50
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STOCK — (Continued)

:

Page

shares, returns to tax commissioner as to 7

value of, for taxation, determined from returns 7

assessments on, by-laws to regulate 14

executor, administrator or trustee may vote 15

shares, par value of 15

not to be issued for less than par 15

stock dividends or proceeds of sale, not to be issued when 15

certificates not issued, unless stockholder gives place of residence 16

transfers of, to be recorded 16, 28

not to affect rights of corporation or creditors until recorded 16

as collateral security, debt to be described 16

records of, may be inspected 1"

certificates, issue of 27

transfers, how made 28

transferee entitled to new certificate 28

shares, par value of certain corporations 28

change of par value 28

special, issued by corporation 29

issue of, to employes 49

assessments on, meetings for levying 29

sale of stock, for unpaid 29

notice of sale, publication 31

issued for property 31

statement of property issued for 31

special, liability of stockholders until redeemed 34

shares, how attached 39

dividends held to satisfy judgment 40

certificate to be furnished to officer holding writ 40

shares, levy of execution on 41

copy of levy to be left with officer 41

certificate of number of shares to be given to officer 41

issuing excessive, punishment of officers 43

fraudulent issue or transfer 43

transfer of, delivery of certificates 45

not to be issued based on franchise, by foreign street railroad, gas light, etc., company 54

par value of shares fixed 54

capital, increase of, notice of, to stockholders 15

limitation of amount of, for specified purposes 21, 22

amount of, agreement of association to state 22

of corporations having special charter 28

to remain fixed 28

increase or decrease of 28

of gas light or manufacturing companies 28

certificate of full-paid, to be filed 31

not to be paid for in notes 31

certificate of increase to be filed 33

fees for filing 37

of reduction to be made and filed 33

liability for contracting debts when not fully paid 34

of stockholders, when not fully paid 84

increase of, by certain corporations 53

STOCKHOLDERS:
notice of increase of capital stock to 15

may take proportion of increase 15

list of, treasurer to keep 16

place of residence to be registered 16

real estate not to be sold, mortgaged or leased without consent of 24

entitled to certificates of stock 27
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STOCKHOLDERS - (Continued)

:

Page.
loans to, liability of directors for making 33
liability of, for corporate debts, when !.*.*.*.*.*!!! 34

not enforcible till execution returned unsatisfied
'

36
bill in equity against, in behalf of creditors 36
assessments against, in behalf of creditors

]
,

*

] 36
of foreign corporations, liability for debts 62

SUBSCRIPTIONS:
suits against subscribers to recover 30

rights of subscribers 3O
SUE AND BE SUED:

corporations may 12
SUMMONS:

service of, on corporation 39
on commissioner of corporation for foreign corporation 46

TAXATION:
shares of stock subject to, for certain purposes 5

fraudulent transfer of, to avoid 6
distress and sale of, for unpaid 6
surplus of proceeds of sale 6

corporation to return stock or bonds owned 6
penalty for failure to make returns 9

guardians, executors, etc., to return stock held by them 7
returns of corporations to tax commissioners 7
tax commissioners to determine values from returns 7
franchise tax, paid annually 7

rate, how determined 7, 8
deductions, when made 8

value of corporate property fixed less by tax commissioners than assessors 8

books of corporations submitted to tax commissioners or assessors 8

amount of, on corporation, notice to treasurer 8

penalties for refusal to make returns or failure to pay 8, 9

restraint from doing business for failure to make returns 9

stock of certain corporations not subject to 9

distribution of corporation taxes to cities, etc 9

amount due to city or town, tax commissioners to determine 9

TAX COMMISSIONERS. (See Taxation.)

TELEGRAPH COMPANIES:
stock dividends, when not to be issued by 15

TOLL COMPANIES:
damages recovered of, distress for 17

franchise, subject to attachment on mesne process 17

sale of, to satisfy judgment 17

who deemed highest bidder at sale 18

rights of purchasers 18

redemption within three months 18

TRANSFER:
of stock, to avoid payment of taxes 6

to be recorded 16

not to affect rights of creditors or corporation until recorded 16

how made 28

transferee entitled to new certificates 28

delivery of certificate constitutes • 45

TREASURER:
to keep list of stockholders 16

duties and liabilities, decisions respecting 25

one of officers of corporation 24

to give bond for faithful discharge of duties 27

bond, of manufacturing and other corporation 61
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TRUSTEE PROCESS: Page,

how corporation may answer 42

VENUE:
place of, when corporation is a party 39

VERIFICATION:
of pleadings, by corporation 40

WAGES:
of operatives, liability of stockholders for 34
of employes, to be paid weekly 58, 61

deductions not to be made, when 64

WOOLEN MANUFACTURING COMPANY:
may manufacture silk 32
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249. Courts held by justices of the peace 38

TITLE XXX. OF PROCEEDINGS IN PERSONAL ACTIONS.
Ch. 262. Of evidence 39

266. Judgments and executions 39

TITLE XXXII. PROCEEDINGS IN SPECIAL CASES.

Ch. 275. Proceedings by attachment 40

276. Proceedings against garnishees in justices' courts 41

277. Proceedings against garnishees in courts of record 42

280. Proceedings by and against corporations in courts of law 43

281. Proceedings against corporations in chancery 46

282. The voluntary dissolution of corporations and of the abatement of suits by and against

them 50

TITLE XXXIII. "WRITS OF SCIRE FACIAS, INFORMATION IN NATURE OF QUO
WARRANTO, ETC.

Ch. 297. Writs of scire facias 55

298. Information In nature of a quo warranto, and in certain other cases 55

TITLE XXXVI. PUNISHMENT OF FRAUDULENT DEBTORS, AND THE RELIEF OF
INSOLVENT DEBTORS.

Ch. 807. General provisions 58

TITLE XXXIX. CRIMES AND THE PUNISHMENT THEREOF.
Ch. 319. Forgery and counterfeiting 58

321. Offenses against the public peace 58

824. Offenses against the public policy 58

SPECIAL LEGISLATIVE ACTS PASSED SUBSEQUENTLY TO 1889.
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PROVISIONS RELATING TO CORPORATIONS.

ARTICLE IV.

Legislative Department.
Sec. 43. Laws Impairing the obligation of con-

tracts urohiblted.

ARTICLE XIV.
Finances and Taxation.

Sec. 6. The credit of the State shall not be
granted.

8. The State shall not subscribe to or be In-

terested In any corporation.

ARTICLE XV.
Corporations.

Sec. 1. How corporations may be formed; legis-

lature may create single bank.
2. Banking law to be voted on.
3. Liability of stockholders, etc.

4. Registry of bills or notes; security re-

Qulred.
5. Blllholders entitled to preference.
6. Suspension of specie payments.
7. In regard to liability for labor debts.
8. Amending acts of corporation, etc.

9. Property, how taken.
10. Terms of corporation.
11. Construction of the term corporation;

right to sue and be sued.
12. Limitation of time for holding real es-

tate.
15. Private property; how taken.
16. Notice for charter.

ARTICLE XVIII.
MiscellaneovLS Provisions.

Sec. 14. Private property not to be taken with-
out compensation.

ARTICLE XIX A.

Railroads.

Sec. 1. Railroad fares and freight; discrimination
prohibited.

2. Competing lines not to consolidate; no-

tice of consolidation.

ARTICLE IV.

Legislative Department.

§ 43. The legislature shall pass no * *

law impairing the obligation of contracts.

See art. XV, 8§ 1, 8.

be repealed, when. §

Acts of incorporation may
4879.

[The charter of a corporation Is a contract with
the State, and If It contains no reservation of a

power to repeal Its repeal Is a violation of above

section. Bank v. Hastings, 1 Doug. 225; Flint,
etc., Co. V. "WoodhuU, 25 Mich. 90.
An act Imposing a special tax upon a corpora-

tion whose charter Is silent as to taxation is not
a law violating the obligation of a contract.
People V. Detroit, etc. Co., 1 Mich. 458.
It seems that an act subsequent to a charter

which would subject the corporation to a total
forfeiture for that which under the charter was
cause for a partial forfeiture only, is uncon-
stitutional. People V. Jackson, etc., Co., 9 Mich.
285. So, also, if It Imports a now and additional
term into the charter, and impose a forfeiture of
the franchise for a violation thereof. Id.
All doubts arising under above section will be

solved In favor of the State. Detroit v. Detroit,
etc., Co., 43 Mich. 141; s. c, 5 X. W. Rep. 275.
Constitutions are to be strictly construed, es-

pecially with reference to the restrictions which
they place upon legislatures. Brooks v. Hyborn,
76 Mich. 273; s. c, 42 X. W. Rep. 1122.
Legislative power to regulate tolls or rates of

fare to be charged by corporations which have
devoted their property to a public use has been
settled In this State. Stimson v. Booming Co.,
100 Mich. 347; s. c, 59 X. W. Rep. 142.]

ARTICLE XIV.
Finances and Taxation.

§ 6. The credit of the State shall not be
granted to, or in aid of, anj' person, associa-

tion or corporation.

[See People v. Salem, 20 Mich. 452; Bay City
v. State Treasurer, 23 Id. 499; Thomas v. Port
Huron, 27 Id. 320.]

§ 8. The State shall not subscribe to, or

be interested in, the stoclc of any company,
association or corporation.

ARTICLE XV.
Corporations.

Section 1. Corporations may be formed
under general laws, but shall not be ci-eated

by special act, except for municipal purposes.

All laws passed pursuant to this section may
be amended, altered or repealed. But the

legislature may, by a vote of two-thirds of

the members elected to each house, create

a single banli, with branches.

See art. IV, § 43, note and cross-references.

Incorporation of manufacturing companies.

8 4161a.

[Corporations exist only by force of expressed

law Schuetzen Bund v. Agitations Vereln, 44

Mich. 313; s. c, 6 N. W. Rep. 675.
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A corporation cannot be created by the joint

act of several States unless by contract or treaty.

R. R. Co. V. Auditor-General, 53 Mich. 79; s. c,
18 N. W. Rep. 586.
The State has same power to authorize con-

solidation of corporations as it has to incorpo-
rate Individuals. State Treasurer v. Auditor-
General. 46 Mich. 224; s. c, 9 N. W. Rep. 258.

All private corporations must be organized un-
der general laws and can be valid only when
strictly conforming to all the conditions imposed
on their completion. Doyle v. Mlzner, 42 Mich.
332; s. c, 3 N. W. Rep. 968.
An incorporation act cannot be extended by

construction to cases not reasonably within its

terms. Stewart v. Society, 41 Mich. 67; s. c, 1
N. W. Rep. 931.
The general law under which a corporation Is

organized, and its articles of association, taken
together, constitute its charter, acceptance of
which charges corporators with knowledge of all

duties and liabilities prescribed thereby. Van
Etten V. Eaton, 19 Mich. 187; Mason v. Perkins,
73 id. 303; s. c, 41 N. W. Rep. 426. And its

powers and privileges depend on such law and
articles. Dewev v. Mfg. Co., 42 Mich. 399; s. c,
4 N. W. Rep. 179.
The reserved right to alter or amend charters

does not authorize legislature to add require-
ments inconsistent with constitutional principles,
as by depriving it of Its property without due
process of law. Detroit v. Detroit, etc., Co., 43
Mich. 140; s. c, 5 N. W. Rep. 275.
Question whether charter has been violated is

Judicial, and charter cannot be repealed until the
violation has been made to appear to the legisla-

ture by some proper judicial proceeding. Id. ; R.
R. Co. V. Woodhull, 25 Mich. 99; Tripp v. R. R.
Co., 66 Id. 1; s. c, 32 N. W. 'Rep. 907.
An amendment to a general law that had been

embodied in the charter of a private corporation
cannot change such charter unless charter Is It-

self subject to amendment. Id.
Charter cannot be repealed or amended by any

statute that does not directly refer to it. Grand
Rapids V. Hydraulic Co., 66 Mich. 606; s. c, 33
N. W. Rep. 749.
An act repealing a charter need not, in naming

the corporation, correspond exactly with the act
of Incorporation. People v. Bank, 1 Doug. 282.
No corporation In this State can exist unless

created by law, and when called upon by the
people to show by what authority it exercises
franchises and privileges, it must show a valid
enactment of the legislature for Its authority.
Mason v. Perkins, 73 Mich. 303; s. c, 41 N. W.
Rep. 426.
A corporation de facto cannot exist in the ab-

sence of a law authorizing its organization, and
In such case the carrying on of the business in

the corporate name is no evidence of user which
can be considered In aid of corporate existence.
Eaton V. Walker, 76 Mich. 579; s. c, 43 N. W.
Rep. 638.
Identity of membership does not merge one cor-

poration in another. Mason v. Finch, 28 Mich.
282.
The legislature cannot compel any person to

become incorporated without his consent. Id.

The transfer of the assets of one corporation
to another does not establish any legal identity
between them. Tawas, etc., Co. v. Iosco, 44
Mich. 479; s. c, 7 N. W. Rep. 65.

There is no common-law rule by which prop-
erty can be transferred by one corporation to an-
other without grant. Board of Health v. East
Saginaw, 45 Mich. 257: s. c, 7 N. W. Rep. 808.
On foreclosure sale of a mortgage of the prop-

erty, rights and franchises of a corporation, the
purchaser acquires the same rights and privileges
as were held by the corporation, and subject to
same terms and conditions, and may transfer
them to any other corporation capable of taking
and exercising such franchises. Detroit v. Gas
Light Co., 43 Mich. 594; s. c, 5 N. W. Rep. 1039.
It is not within legislative power, under above

section, to confer upon one corporation rights
which, under same circumstances, it denied to
another, or to confer greater rights and privi-
leges upon one corporation than upon another.

Stimson v. Booming Co., 100 Mich. 347; s. c, 59
N. W. Rep. 142.
Proceedings to incorporate under a general law

must conform strictly to the statute. Doyle v.
Mlzner, 42 Mich. 332; s. c, 3 N. W. Rep. 968.
As to acts authorizing corporations of one class
to organize under laws providing for another
class, see Mok v. B. & S. Assn., 30 Mich. 511.
Corporations created by consolidation are new

corporations within above section, whose char-
ters may be amended, altered or repealed by the
legislature. Smith v. L. S. & M. S. Ry. Co., 72
N. W. Rep. 328.

§ 2. No general banking law shall have
efifect until the same shall, after its passage,
be submitted to a vote of the electors of the
State at a general election, and be approved
by a majority of the votes cast thereon at
such election.

§ 3. The officers and stockholders of every
corporation or association for banking pur-
poses, issuing bank notes or paper credits,

to circulate as money, shall be individually
liable for all debts contracted during the
term of their being officers or stockholders
of such corporation or association, equally
and ratably to the extent of their respective
shares of stock in any such corporation or
association.

See art. XV, § 7, and cross-references.

§ 4. For all banks organized under general
laws, the legislature shall provide for the
registry of all bills or notes issued or put
in circulation as money, and shall require
securitj' to the full amount of notes and bills

so registered in State or United States stocks,
bearing interest, which shall be deposited
with the State treasurer for the redemption
of such bills or notes, in specie.

§ 5. In case of the insolvency of any bank
or banking association, the bill-holders
thereof shall be entitled to preference in

payment over all other creditors of such
bank or association.

Order In which debts are to be paid. § 8195.

§ 6. The legislature shall pass no law au-
thorizing or sanctioning the suspension of
specie payments by any person, association
or corporation.

§ 7. The stockholders of all corporations
and joint-stock associations shall be Indi-

vidually liable for all labor performed for
such corporation or association.

See art. XV, § 3. Liability of stockholders.

§ 4161c. Directors liable, when. §§ 4161cl, 4161c2.

Liability for labor debts. § 4161c8. Holders of

preferred stock not liable. § 4161d6, note. Stock-

holders, when liable, and enforcement of lia-

bility. §§ 4886-4899. Proceedings against direct-

ors and stockholders In chancery. §§ 8160-8172.

[Legislature may prescribe means of enforcing
the constitutional liability of stockholders for

labor debts. Milrov v. Mining Co., 43 Mich. 231;

s. c, 5 X. W. Kep. 287.



MICHIGAl^.

Corporations — Const., Art. xv, §§ 8-12, 15.

The individual liability for labor debts imposed
on stocifholders by above section means a liability
beyond that of members of the corporation and
does not refer to their several liabilities. Id.
The legislature may prescribe the means of en-
forcing this liability. Id. Contractors and sub-
contractors are not " laborers " within meaning
of above section. R. R. Co. v. Sturgis, 44 Mich.
538; s. c, 7 N. W. Rep. 213. Nor is a traveling
salesman. Jones v. Avery, 50 Mich. 326; s. c, 15
N. W. Rep. 494.
Stockholders are only secondarily, not prlmarilv,

liable for labor debts. Hanson v. Donkersley, 37
Mich. 184; Peck v. Miller, 39 id. 594; Milroy v.
Mining Co., supra. Hence the stockholder's lia-
bility Is discharged If the creditor extends the
time of payment and accepts the corporation's
note. Hanson v. Donkersley, supra. Or if orders
issued by the corporation to the laborers are ex-
tended. Powell V. Eldred, 39 Mich. 552.
A stockholder is not liable as for a labor debt

for money due under a contract with the cor-
poration, whereby the contractor is to carry on
certain quarrying operations at his own expense
and for a period of years, and deliver rock to
the corporation at certain rates. Taylor v. Man-
waring, 48 Mich. 171; s. c, 12 N. W. Rep. 28.

A mercantile firm, upon which orders were
drawn by a corporation for its laborers, cannot
enforce the liabiUty of a stockholder as for a
labor debt. Beecher v. Dacey, 45 Mich. 92; s. c,
7 N. W. Rep. 689.
"Where a stockholder's liability for a labor debt

depended upon his having been a stockholder when
the debt accrued, it is enough, in absence of
other testimony, to show that he had admitted
being a stockholder before that date, and that
the stock-books showed no subsequent transfer.
Tllden V. Young, 39 Mich. 58.

The constitutional liability of stockholders for
labor debts of the corporation can be enforced
only In equity, if it can be enforced at all with-
out legislation. Peck v. Miller, 39 Mich. 594.

A declaration against a stockholder upon a labor
claim must show the nature of the work and
when it was done. Peterson v. Tllden, 44 Mich.
168; s. c, 6 N. W. Rep. 217.

The general and collecting agent of a manu-
facturing corporation, who occasionally performs
some labor in fixing machines that have been sold,

Is not a " laborer " within above section. Ap-
peal of Clark, 100 Mich. 448; s. c, 59 N. W. Rep.
150.]

§ 8. The legislature shall pass no law alter-

ing or amending any act of incorporation

heretofore granted, without the assent of

two-thirds of the members elected to each
house; nor shall any such act be renewed
or extended. This i-estriction shall not ap-

ply to municipal corporations.

Notice for charter. Art. XV, 5 16. Alteration

of charters. Id., § 1; art. IV, § 43. Amendment
of articles. § 4161d6. Acts which may be re-

pealed. S 4879.

[All doubts as to whether above section is vio-

lated will be solved in favor of the State. De-
troit V. Detroit, etc., Co., 43 Mich. 141; s. c, 5

N. W. Rep. 275. The section construed. Atty.-

Gen. V. Joy, 55 Mich. 94; s. c, 20 N. W. Rep. 806;

see, also, Joy v. J. & M. Co., 11 Mich. 155, 170.

Services of an engineer in constructing a rail-

road, not " labor," within meaning of above sec-

tion. Brockway v. Innes, 39 Mich. 47.]

§ 9. The property of no person shall be
taken by any corporation for public use with-

out compensation being first made or se-

cured, In such manner as may be prescribed
by law.

See art. XV, § 15; art. XVIII, { 14.

[See Woodbridge v. Detroit, 8 Mich. 274, 300.
Overflowing of another's land held to be a taking.
Booming Co. v. Jarvis, 30 Mich. 308, 321.]

§ 10. No corporation, except for municipal
pui-poses, or for the construction of railroads,
planli-roads and canals, shall be created for
a longer time than thirty years; but the legis-

lature may provide by general laws appli-
cable to any corporation, for one or more ex-
tensions of the term of such corporation
while such term is running, not exceeding
thirty years for each extension, on the
consent of not less than a two-thirds major-
ity of the capital of the corporation; and by
like general laws for the corporate reorgan-
ization for a further period, not exceeding
thirty years, of such coi-poration whose
terms have expired by limitation, on the
consent of not less than four-fifths of the
capital; Provided, That in cases of corpora-
tions where there is no capital stock, the
legislature may provide the manner in which
such corporations may be reorganized.

Proceedings for continuing corporate existence.

§ 4161d2. Winding up of corporation on ex-

piration of term. § 4161d7. Corporation to con-

tinue three years for certain purposes. § 4867.

How Incorporation may be renewed. S 4y04a.

[A general law leaving the term of existence of

corporation indefinite, and to end on a contin-

gency, is objectionable. Mok v. B. & S. Assn.,

30 Mich. 511.]

§ 11. The term '• corporation," as used in

the preceding sections of this article, shall

be construed to include all associations and
joint-stock companies having any of the

powers or privileges of corporations, not

possessed by individuals or partnerships.

All corporations shall have the right to sue,

and be subject to be sued in all courts, in

like cases as natural persons.

See § 4860, subd. 1, and cross-references. Term
" employer " Includes corporation. $ 6534m7.

Word " person " Includes corporation. § 2.

§ 12. No corporation shall hold any real

estate hereafter acquired, for a longer period

than ten years, except such real estate as

shall be actually occupied by such corpora-

tion in the exercise of its franchises.

See § 4161b3, and cross-references.

§ 15. Private property shall not be taken

for public improvements In cities and vil-

lages without the consent of the owner, un-

less the compensation therefor shall first be
determined by a jury of freeholders, and
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actually paid or secured in the manner pre-

scribed by law.

See art. XV, { 9, and cross-references.

[This section requires a Jury of twelve. Campau
V. Detroit, 14 Mich. 276; see People v. Brighton,
20 Id. 57. The jury must determine the necessity
for the taking as well as the amount of com-
pensation. Horton v. Grand Haven, 24 Mich. 465;
Paul V. Detroit, 32 Id. 108; Arnold v. Decatur, 29
id. 77.]

5 16. Previous notloe of any application for

an alteration of the charter of any corpora-

tion shall be given in such manner as may
be prescribed by law.

See art. XV, { 8, and cross-references.

AUTICLE XVin.

MiscellarLeoiis Provisions.

§ 14. The property of no person shall be

taken for public use, without just compensa-
tion therefor *.

See art. XV, S 9. and cross-references.

ARTICLE XIX A.

Railroads.

Section 1. The legislature may, from time
to time, pass laws establishing reasonable
maximum rates of charges for the transpor-

tation of passengers and freight on different

railroads in this State, and shall prohibit

running contracts between such railroad com-
panies whereby discrimination is made in

favor of either of such companies as against
other companies owning connecting or inter-

secting lines of railroad.

§ 2. No railroad corporation shall consoli-

date its stock, property, or franchises, with
any other railroad corporation owning a
parallel or competing line; and in no case
shall any consolidation take place except
upon public notice given of at least sixty

days to all stockholders, in such manner as
shall be provided by law.

See f 4904e. Combinations or trusts prohibited.

5 9354j.

1
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Construction; water company — Stat., §§ 2, 3126.

STATUTES OF MICHIGAN- 1882.

(Supplemented to 1890.)

TIT1.B I. OF THE STATUTES AKD THE
LEGISLATLRE.

CHAPTEE I.

Of the Statutes.

Sec. 2. R\ile8 of construction.

8 2. In the construction of tlie statutes of

this State, the following rules shall be ob-

served, unless such construction would be
inconsistent with the manifest intent of the
legislature, that is to say:

12. The word " person." may extend and
be applied to bodies politic and corporate,

aa well as to Individuals:

18. All acts of incorporation shall be
deemed public acts, and as such, may be
declared on, and given in evidence, without
specially pleading the same; * * *

See Const., art. XV, i 11.

TITLE XVI. ASSOCIATIONS, CORPORA-
TIONS, AND REGULATIONS RELATING
THERETO.

Pt. III. Incorporation of -water supply com-
panies.

Ch. 84. Companies for Introduction
of -water Into towns, cities

and villages.
XIII. Mining and manufacturing companies.

Ch. 124. Manufacturing companies.
124A. The winding up of min-

ing and manufacturing
corporations.

XXIV. Corporations in general.
Ch. 191. General provision relating

to corporations.

Part HI. Incorporation ot Water Supply
Companies.

CHAPTEH LXXXrV.

Companies for Introduction of Water into

Towns, Cities and Villages.

Sec. 3126. Certain corporations may become etock-

holdera.

§ .3126. * * * Any railroad, gas. manu-
facturing, or other corporation organized

under any law of this State, and any In-

surance company organized under the laws
of any State or country, doing business in

this State, may subscribe for and own stock

In such company,* and be entitled to all the

•Water supply company.

rights and privileges, and shall be subject to
all the liabilities of stocliholders. *

General powers of corporation. § 4161b2.

Part XIII. Mining and Manufacturing
Companies.

CHAPTEE, CXXIV.

Manufacturing Companies.

Sec. 4161a. Who may Incorporate, and for what;
proviso as to name.

4161al. Articles of association, requirements
of.

4161a2. First meeting of stockholders; waiver
of notice.

4161a3. Directors; number of; how chosen.
4161a4. Failure to elect directors not to die-

solve corporation.
4161a5. Officers, how chosen; secretary and

treasurer to be residents.
4161a6. Directors to fill vacancy in board.
4161a7. Business may be conducted In any

State.
4161a8. Articles of association must be re-

corded; duty of secretary of State
and county clerk; certificate to be
prima facie evidence.

4161a9. Majority of directors a quorum;
majority of stockholders a quorum.

4161b. Subscription to capital stock called
in by installment; neglect to pay,
penalty.

4161bl. Annual report of corporations doing
business in this State.

4161b2. General powers.
4161b3. Power to acquire, hold and dispose

of lands.
4161b4. Books of account, where kept; open

to inspection.
4161b5. Stock deemed personal property;

transfers of; lien on.
4161b6. Amendment of articles of association.
4161b7. Removal of place of business; cer-

tificate of.

4161b8. Return of articles after recording;
fee for recording.

4161b9. May establish oflice outside of State
and hold stockholders' meetings;
service of process on agent; offices,

ho-n- located; not to be changed
within year.

4161c. Refunding of capital stock prior to
payment of debts; liability of stock-
holders.

4161cl. Dividends, liability of directors for
declaring Illegal.

4161c2. Directors personally liable, when.
4161c3. Lien of corporation upon stock, how

enforced.
4161c4. Same; sale of stock.
4161c5. Issue of certificate to purchasers of

stock so sold.
4161c6. When stock is pledged to third party

corporation may sell equity of re-
demption.

4161c7. Liens acquired by attachment or
execution not to be affected.

4161c8. Liability of stockholders for labor
debts.
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Sec. 4161c9. Service of process or notice against
corporation, how made.

4161. All corporations liable to taxation.
4161dl, Property liable to execution for

claims against corporation only.
4161d2. Proceedings for continuing corporate

existence of corporation about to
expire by limitation of time.

4161d3. When chapter 191 to apply.
4161d4. Organization of de facto corporations

legalized.
4161d5. Acts repealed; corporations formed

thereunder not dissolved; proviso.
4161de. How foreign corporations may carry

on business.

[An Act to revise the laws providing for the
Incorporation of all manufacturing companies, ex-
cept such as are contemplated by act number
forty-two, of the session laws of eighteen hundred
sixty-seven, which provides for the incorporation
of persons or corporations engaged in the manu-
factxire of salt, and mercantile companies, or
any union of the two, and to fix the duties and
liabilities of such corporations.]

§ 4161a. Any number of persons not less

than three, desiring to become incorporated
for the purpose of carrying on any manu-
facturing or mercantile business, or any
union of the two, under any name assumed
by them, may, by complying with all the
provisions of this act, with their successors
and assigns, become a body politic and cor-

porate, under any name assumed by them
in their articles of association: Provided, No
two companies shall assume the same name,
nor a name so similar as to be liable to
mislead.

Corporation to be formed under general laws.

Const., art. XV, § 1. See § 4161d5. Inspection of

manufactures provided for. Act of 1893, at p._ 71.

Trusts and combinations prohibited. § 9354j.

[The business of harvesting and vending natural
ice is a manufacturing one, for which corporations
may be formed. Att y-Gen. v. Lorman, 59 Mich.
157; s. c, 26 N. W. Rep. 311.
A corporation organized to control the manu-

facture and sale of matches, its object being to
stifle competition, and monopolize the whole busi-
ness of the company in that line, is an unlawful
combination, nnd contrary to public policy.
Richardson v. Buhl, 77 Mich. 632; s. c, 43 N. W.
Rep. 1102.
A corporation may be known by several names,

and parol evidence of identitv is admissible.
Walrath v. Campbell, 28 Mich. 111.
An attempted incorporation of a company under

a statute which was declared to be a nullity does
not make the organization even a corporation de
facto, and its organizers are personally liable as
partners for its debts. Baton v. Walker, 76 Mich.
579; s. c, 43 N. W. Rep. 638. This act is consti-
tutional and valid. Jenking v. Osmun, 44 N. W.
Rep. 787.]

§ 4161al. (As amended June 20, 1889.) The
articles of association of every such corpo-
ration shall be made on suitable and uniform
blanks, which it is hereby made the duty of
the secretary of State to furnish on appli-
cation, free of charge, which articles shall
be signed by the persons associating in the
first instance, and aclcnowledged before some
person authorized by the laws of this State
to take acknowledgments of deeds, and shall
state:

First, The name assumed by which the
corporation shall be known in law;
Second, Distinctly and definitely the pur-

pose or purposes for which the corporation
is formed, and it shall not be lawful for
said corporation to divert its operations, or
appropriate its funds to any other purpose,
except as hereinafter provided;
Third, The place or places at which its

operations are to be conducted;
Fourth, The amount of the capital stock,

which shall not be less than five thousand
nor more than five million dollars, except
in cases of corporations organized for the
manufacture of cheese or other products of
milk, in which case the capital stock shall

not be less than one thousand dollars. Sub-
ject to the limitations herein named, the
capital stock and number of shares may be
increased or diminished at any annual meet-
ing of the stoclvholders, or at any meeting
duly called for that purpose by a vote of
two-thirds of the capital stock of the cor-

poration, and at such meeting the stock-

holders shall have power to make all neces-
sary provisions for calling in and canceling
the old and issuing new certificates of stock,
but nothing herein contained shall in any
way operate to discharge any company
which may diminish its capital stock from
any obligation or demand tliat may be due
from said company. When any such stock
shall not be less than one thousand dollars.

Subject to the limitations herein named, the
capital Steele and number of shares may be
increased or diminished at any annual meet-
ing of the stockholders, or at any meeting
duly called for that purpose by a vote of
two-thirds of the capital stoclc of the cor-

poration, and at such meeting the stock-
holders shall have power to make all neces-
sary provisions for calling in and canceling
the old and issuing ncAv certificates of stock,

but nothing herein contained shall in any
way operate to discharge any company
which may diminish its capital stock from
any obligation or demand that may be due
from said company. When any such cor-

poration shall so increase or diminish its

capital stock, the president and a majority
of the directors shall make a certificate

thereof, which shall be signed by them and
recorded and returned as is provided herein
for recording and returning the articles of
association, and such increase or diminution
shall commence and be operative from and
after the date when the certificate is re-

ceived for record in the oflice of the secre-

tary of State;

Fifth, The number of shares into which
the capital stock is divided, which shall be
of the par value of ten dollars each;
Sixth, The amount of capital stock actually

paid in at the date of the articles, which
shall not be less than ten per cent., and the
amount so paid in shall not be reduced be-

low such per cent, of its capital;



MICHIGAN. 11
First meeting; directors — Stat., §§ 4161a2, 4161a3.

Seventh, The place in this State where the
office of the company is located;
Eighth, The term of years the corporation

is to exist, which shall not be to exceed
thirty years;
Ninth, The names of the stockholders,

their respective residences, and the num-
ber of shares subscribed for by each.

Term of corporation limited. Const., art. XV,
§ 10. Articles of association, to be recorded.
§ 4161a8. Amendment of articles. § 4161b6. Re-
moval of place of business. § 4161b7. Articles of
association of de facto corporation. § 4161d4.
Amendment and renewal of cliarter. §§ 4902-4904b.
Writs to vacate acts of incorporation. § 8618.

Charter forfeited. § 9354m. Corporation may
change name. Act of 1895, at p. 68. As to dis-

solution, forfeiture of charter, etc., see § 4161d7,
and cross-references.

[The company office may be In one county and
the mining or manufacturing business in another.
Van Etten v. Eaton, 19 Mich. 187.
Articles of association of a manufacturing cor-

poration are invalid if not acknowledged, and
are not en-titled to be filed in office of secretary
of State. Doyle v. Mlzner, 42 Mich. 332; s. c, 3
N. W. Rep. 968.
The articles of association are the sole criterion

to ascertain purpose for which a corporation Is

formed. Att'y-Gen. v. Lorman, 59 Mich. 157. The
first step necessary to form a corporation Is the
acknowledgment of the articles. Carmody v.
Powers, 60 Mich. 26; s. c, 26 N. W. Rep. 801.
A corporation organized in another State, though

doing business in Michigan, cannot maintain quo
warranto to prevent a corporation organized in
Michigan from taking a similar name. People v.

Ins. Co., 69 N. W. Rep. 653.]

§ 4161a2. When any number of persons
shall have associated according to the pro-
visions of this act, any two of them may call

the first meeting of the stockholders, at such
time and place as they may appoint, by
giving notice thereof by publishing the same
in some newspaper published in the county
in which its office is located, and if thei'e

Is no newspaper published in such county,
then by publishing the said notice in some
newspaper published in an adjoining county,
at least two weeks before the time ap-

pointed for such meeting. But said notice
may be waived by writing signed by all

the subscribers to the capital stock of said
corporation, specifying the time and place
for said first meeting, which wi-iting shall be
entered at full length upon the records of
the corporation; and the first meeting of
any such corporation, which has been held
pursuant to such written waiver of notice,

shall be valid.

Meeting may be held without State. § 4161b9.
Meetings held lawful. § 4164. Notice of first

meeting. §§ 4862-4864. Manner of calling and con-
ducting determined by b.v-laws, § 4861. Business
transacted at meetings. § 4865.

§ 4161a3. (As amended May 13. 1893.) The
stock, property, affairs, and business of every
manufacturing or mercantile corporation

shall be managed by not less than three
directors, who shall be chosen annually by
the stockholders, at such time and place as
shall be provided by the by-laws of said
corporation, and who shall be stockholders,
and shall hold their offices for one year, and
until others shall be chosen in their stead.

See §§ 4161a4-4161a6. Majority of directors a
quorum. § 4161a9. Power to elect directors.

§ 4161b2. Same. § 4860, subd. 3. Tenure of office
to be provided by by-laws. § 4861. Vacancies to
be filled by whom. § 4865. Election of directors.

§ 4885a. See § 8150. Directors may be appointed
receivers. § 8182.

[The ordinary management of a corporation is
under the control of its directors. Bank v. Barge
Co., 52 Mich. 438. But individual directors cannot
bind it. Lockwood v. Boom Co., 42 Mich. 537;
s. c, 4 N. ;W. Rep. 292.
Statements of individual directors do not prove

a completed contract between their corporation
and an individual, when. Peek v. Detroit Works.
29 Mich. 313.
Managing director may properly have custody

of corporate assets. Walker v. Detroit, etc., Co.,
47 Mich. 338: s. c, 11 N. W. Rep. 187.
Corporate authorities, and generally the direct-

ors, have power to compromise corporate debts,
and where there Is any doubt about a subscriber's
liability they can release a part in order to secure
the rest. Whltaker v. Grummond, 68 Mich. 249;
s. c, 36 N. W. Rep. 62.
Notice of a directors' meeting, sent by mall,

must give person notified, in absence of any regu-
lation, a reasonable time to reach the place of
meeting. Covert v. Rogers, 38 Mich. 363.
A resolution passed by two directors, in absence

of a third not sufficiently notified, will not au-
thorize execution of a mortgage whereby the lat-
ter's property is taken from him. Dovle v. Mlz-
uer, 42 Mich. 332; s. c, 3 N. W. Rep. 968.
The general rule is that a majority of directors

constitute a quorum for transaction of business,
and a majority of the quorum have power to
T)ind corporation by their votes. Ten Evck v.
l^ntlac, etc., Co., 74 Mich. 220; s. c, 41 "N. W.
Rep. 905.
Directors are agents of the corporation to whose

charge the entire management of corporate affairs
is committed. Id. A director occupies a fiduciary
relation, and his dealings are viewed with jealousy
and distrust by the courts and maj' be set aside
on slight ground. Washburn v. Green, 133 U. B.

30; s. c, 10 Sup. Ct. Rep. 280. He is required to
act in tlie utmost good faith, and impliedly under-
takes to give to the enterprise the benefit of his
Itest care and judgment, and exercise the powei-s
conferred solely in the interest of the corporation.
Ten Eyck v. Pontiac, etc., Co., supra. But he
may enter into contract relation with the cor-
poration when the latter is represented in the
transaction by a majority of the board. Id.
Services rendered by a director are presump-

tively gratuitous where he acted without any pre-
liminary arrangment. Eakins v. Bronze Co., 75
.Mich. 568; s. c, 42 N. W. iRep. 982. But if he
performed at company's request sei"vices as an
attorney in procuring rights of way, and in enlist-
ing capitalists in the enterprise, he is entitled
to recover the reasonable value, if the value has
not been fixed by resolution. Ten Eyck v. Pontiac,
etc., Co., supra.
Contracts fixing salaries and rentals for profit

of a director who owned a majority of the stock
and controlled the directory were held absolutely
void. Miner v. Ice Co., 93 Mich. 97; s. c, 53 >'

W. Rep. 218.
A director to whom shares of stock are voted

as a bonus is subject, though there Is a contract
between him and the company that such stock
shal! not be assessable, to the liabilities of a
stockholder who had not paid for his stock. Wash-
burn V. Green, 133 U. S. 30; s. c, 10 Sup rt
Rep. 280.
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Directors who, after expiration of a corporation,
conduct its business without attempting to wind
It up and collect assessments on stoclis, must, in

a proceeding to close up its affairs, account for
the proceeds of the business done since the dis-
solution. Mason v. Mining Co., 133 U. S. 50; s. c,
10 Sup. Ct. Rep. 224.
The management of a corporation belongs gen-

erally to the directors, but holders of a majority
of stock can act where It is necessary to investi-
gate the management. Star Line v. Van Vllet,
43 Mich. 364; s. c, 5 N. W. Rep. 418.
Misconduct of directors cannot be said to have

been ratified by the corporation, where the only
acquiescence has been by such directors them-
selves or their creatures. Miner v. Ice Co., 93
Mich. 97; s. c, 53 N. W. Rep. 218.
Individual directors have no power to bind

the corporation. Mining Co. v. Mining Co., 80
Mich. 491; s. c, 45 X. W. Rep. 351.
A delay by stockholders for ten years after an

alleged fraudulent purchase of a portion of the
unissued stock of the corporation by one of Its

directors from a stranger, is fatal to maintenance
of a bill to compel a director to pay over to cor-
poration the moneys obtained by him by means
of his alleged fraudulent purchase. Keeney v.
Converse, 99 Mich. 316; s. c, .58 X. W. Rep. 325.
No court, except in proceedings to divest cor-

porate franchises, can so interfere with manage-
ment of corporate affairs as to allow any but
the lawful directors to manage them. La Grange
T. State Treasurer, 24 Mich. 468.
A mortgage held not Invalid as against a director

voting in favor thereof, though it inures to the
benefit of other directors secondarily liable on the
indebtedness. Lucas v. Friaut, 09 X. W. Rep. 735.
Quo warranto is a proper remedy to test the

rights of one claiming to have been elected a di-

rector. Atty.-Gen. v. Looker, 69 X. W. Rep. 929.
Directors held personally liable for failure to

make annual report. Bank v. Plerson, 70 N. W.
Rep. 901.
Directors may, as against other stockholders,

purchase the corporate property at foreclosure
gale. Lucas v. Frlant, 69 X. W. Rep. 735.

§ 4161a4. If an election of directors in

any such corporation shall not take place at

the annual meeting thereof, in any year,

such corporation shall not thereby be dis-

solved, but an election may be had at any
time thereafter to be fixed upon, and notice
thereof to be given by the directors: Pro-
vided, That in case the dii'ectors shall refuse
or neglect so to do, any three of the stock-

holders may call a meeting of the stockhold-
ers for the election of directors, by giving
the notice as prescribed in section three of
this act.

See § 4161a3 and cross-references.

[Failure to elect directors annually does not
dissolve the corporation; the old directors con-
tinue in office until new ones are elected. Cahill
V. Ins. Co., 2 Doug. 124.]

§ 4161a5. The directors of every such cor-

poration shall choose one of their number to

be president and one of their number to be
vice-president, and shall also choose a secre-

tary and treasurer, which two last-mentioned
officers shall reside, and have their place of

business, and keep the books of said corpo-

ration within this State, and shall choose
such other officers as the by-laws of the
corporation shall prescribe, all of which said

officers shall hold their offices until others
shall be chosen in their stead: Provided.
That if the stockholders shall so elect, the

same person may hold the office of secretary
and treasurer.

Election of officers and agents. § 4860, subd. 3,

and note. Majority of directors a quorum.
§ 4161a9. Books of account, where kept. § 4161b4.

Liability of directors. § 4161cl-2. Removal of
place of business. § 4161b7. May establish office

outside of State. § 4161b9. Same. §§ 4162-4163.
Books to be kept in office in this State. § 4900.
Officer of company must give certificate. § 7699.

§ 4161aG. The directors of such corporation
shall have power to fill any vacancy which
may happen in their board by death, resig-
nation, or otherwise, for the current year.

Stockholders may fill vacancies, when. § 4865.

Circuit court may direct new election to fill va-

cancy, when. § 8150.

§ 4161a7. It shall- be lawful for any cor-
poration organized or existing under the pro-
visions of this act to conduct its business
in whole or in part at any place or places
within the United States.

Place of business to be stated in articles of
association. § 4161al. Books of account to be kept
within State. § 4161b4. Removal of place of busi-

ness. § 4161b7. Office may be established with-

out State. § 4161b9. How foreign corporation

may carry on business in this State. § 4161d6.

Offices In other States. §§ 4162-4163. Unlawful to

keep an office wherein gambling is conducted.

§ 9354f.

§ 4161a8. Before any corporation, organized
under this act to operate in this State, shall

commence business, the president shall cause
the articles of association to be recorded,
at the expense of said corporation, in the
office of the secretary of State of this State,

and in the office of the coimty clerk of the
county in which such operations are to be
carried on, and before any corporation organ-
ized hereunder, to operate outside this State,

shall commence business, the president shall

cause the articles of association to be re-

corded at the expense of the corporation, in
the office of the secretary of State and in the
office of the county clerk of the county in

this State where the office of the corporation
is located. The secretary of State and the
county clerk, in whose office such articles

of association shall be recorded, shall each
certify upon every such articles of associa-
tion recorded by him, the time when it was
received, with a reference to the book and
page where the same is recorded, and the
record, or transcript of the record, certified
by the secretary of State of this State, and
under the seal thereof, shall be received in

all the courts of this State as prima facie
evidence of the due formation, existence,
and capacity of such corporation in any suit
or proceedings brought by or against the
same. And in case of companies organized
under act number forty-one, laws of eighteen
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hundred and fifty-three and amendments
thereto, and whose original articles of as-
sociation and amendments are filed in the
oflace of the secretary of State, copies of such
articles of association or amendments duly
authenticated by the secretary of State under
the seal of the State, shall be received in
all courts of this State as prima facie evi-
dence of the things therein stated.

Articles of association, requirements of. § 4161al.
Return of articles after recording. § 4161b8. See
§ 4161d6. Foreign corporation to file articles of in-

corporation. Act of 1895, at p. 74. See Act of
1891, at p. 65.

[Failure to file certified copy of articles with
county clerk cannot be set up by private persons
to avoid corporate contracts; the provision was
intended merely to facilitate proof of corporate
existence. Johns v. People. 25 Mich. 499.
Whether failure to file articles with secretary

of State is not an objection that can only be made
on behalf of the State, quere. Whipple v. Parker,
29 Mich. 3G9.
Where statute requires articles to be filed be-

fore commencing business, only the State can
object if such requirement is disregarded. Whit-
ney V. Wyman, 101 U. S. is92.

Mandamus to compel secretary of State to file

articles of association of a foreign corporation
organized not only to carry on mining business
but for other purposes, was denied. Land Cor-
poration V. Osmun, 76 Mich. 162; s. c, 43 N. W.
Rep. 14.

A contract entered Into by a corporation before
filing its articles, as required by statute, may be
subsequently ratified. Whitney v. Wyman, 101
U. S. 392.]

§ 4161a9. A majority of the directors of
every manufacturing or mercantile corpora-
tion convened according to the by-laws, shall

constitute a quorum for the transaction of
business; and the stockholders holding a

majority of the stock, at any meeting of the
stockholders, shall be capable of transacting
the business of that meeting, except as
herein otherwise provided; and at all meet-
ings of such stockholders each share shall

be entitled to one vote. Stockholders may
appear and vote in person or by proxy duly
filed.

See § 4161a5. By-laws may provide the number
that shall constitute a quorum. § 4861,

[The general rule Is that a majority of directors
constitute a quorum for transaction of business,
and a majority of quorum have power to bind
the corporation by their votes. Ten Eyck v.

Pontiac. etc., Co., 74 Mich. 226; s. c, 41 N. W.
Rep. 905.
Where corporate records show that a resolution

was adopted by the stockholders, it may be pre-
sumed that It was adopted by the holders of a
majority of stock. Star Line v. Van Vliet, 43
Mich. 364; s. c, 5 N. W. Rep. 418.]

§ 4161b. The directors may call in the sub-

scription to the capital stock of such corpora-

tion by Installments, in such proportion and
at such times and places as they shall think

days after the same shall have become due
and payable, and after he shall have been
notified thereof, said corporation may re-
cover the amount of said installment "from
such negligent stockholder in any proper ac-
tion for that purpose, or so much of the
stock of such delinquent stockholder as may
be necessary to pay such Installment so duemay be sold by the directors at pulilic auc-
tion at the office of the secretarv of the cor-
poration, giving at least thirty davs' notice
of such sale in some newspaper pui)lished in
the county where said office is located, if
there is a newspaper published in such
county; if not, then in some newspaper pub-
lished in some adjoining county; and in case
of a sale of said stock the proceeds thereof
shall be first applied in pavment of the in-
stallment called for and the expenses of the
sale, and the residue, if any. shall be re-
funded to the delinquent stockholder In
case the proceeds of such sale shall be in-
sufficient to pay said installment, said corpo-
ration may recover the balance from such
negligent stockholder. Such sale shall en-
title the purchaser to all the rights of a
stockholder to the extent of the shares so
purchased.

Lien on stock. § 4161b5. How enforced,
§ 4161c3. Same. § 4161c4. When stock pledged to
third party. § 4161c6. By-laws may prescribe
mode of selling shares for non-payment of assess-
ment. § 48G1.

[A certificate of stock issued in the usual form,
except that it contains a promise to pay interest
until the happening of a certain event, constitutes
the person to whom it is issued a stockholder.
McLaughlin v. Detroit, etc., Co., 8 Mich. 100.
A person once entitled to stock can onlv be

deprived of it by transfer, or by such forfeiture
for non-payment of assessments as is authorized
by law. Copland v. Min. Co., 33 Mich. 2.

Capital stock can be increased only by the body
of corporators specially convened for the purpose.
Finley, etc., Co. v. Kurtz, 34 Mich. 89.
As to right to rescind stock subscriptions for

fraud, and what conduct and laches estop the
subscriber, see Dnffield v. W. & I. Works, 64
Mich. 293; s. c, 31 N. W. Rep. 310.
Where articles provide that notice of regular

meetings shall be given b.v mail, oral notice of a
meeting to assess stock is not sufficient as to
persons who did not appear at said meeting In
response thereto. Westcott v. Min. Co., 23 Mich.
145.
Who are, and who are not, stockholders.

O'Brien v. Fulkerson, 75 Mich. 554; s. c, 42 N.
W. Rep. 979.
A subscriber to a paper by which signers agree

to pay certain sums to a corporation thereafter
to be formed is liable, in an action on such
agreement, for the entire amount he agreed to
pay, and not merely for the deficiency which
might result from a sale of the stock he agreed
to take. Fair Assn. v. Walker, 83 Mich. 386; s. c,
47 N. W. Rep. 338; 88 Mich. 62; s. c, 49 N. W.
Rep. 1086.
A subscriber to such preliminary agreement Is

estopped to deny that he is a stockholder or mem-
ber of such corporation where he has attended
meetings and voted as a stockholder. Id. And
he cannot defend suit on his subscription on

^ , . X. XI ^ J.1 1 I

ground that the act of incorporation does not
proper, by giving notice thereof, as the by-

|

provide for any preliminary subscription, or that
laws shall prescribe; and in case any stock-

;

amount of stock provided for in articles is greater

halrlpr shnll npsrlpct or refuse navment of than that in the original agreement, or that thenomer snail neglect or reruse payment or
^^^^^^^ provided for by the articles has not all

any such Installment for the space of thirty ^^^j^ p^j^ jq, i^,

51
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A signer of preliminary subscription papers who
has not joined in execution of the articles can-
not, if all stock has not been subscribed, be held
liable except on ground that he has assumed the
relation of a stockholder, has been recognized by
the corporation as a member, and has waived the
condition that the whole capital stock must first

be subscribed. Hotel Co. v. IMullins, 93 Mich. 318;
s. c, .53 N. W. Rep. 360. Such assumption and
such waiver cannot be shown by conduct that
antedates the preparation and execution of the
articles. Id.
One who receives a certificate of stock for a

certain number of shares, at a given sum per
share, thereby becomes liable to pay the amount
thereof when called upon by the corporation or
Its assignee. Chubb v. Upton, 95 U. S. 665.
The signing of articles of association and sub-

scribing for stock import a promise to pay the
amount of such subscription when called in.

Plank Road Co. v. Millerd, 3 Mich. 91.
An original subscriber in a mining corporation

is liable for balance due upon assessments after
applying the proceeds of his stock sold for default.
Carson v. Mining Co., 5 ISIich. 288. And a stock-
holder, though not an original subscriber, is liable
for any balance due upon assessments, after the
stock has been sold for default in payment, and
the proceeds of sale applied. Mining Co. v. Bag-
ley, 14 Mich. 501.
Assumpsit cannot be maintained in corporate

name against an original stockholder for the price
of his stock when no assessment therefor has
been made, and the required percentage of capital
stock has never been paid in, and there is no
showing of the assent of directors to any special
arrangement under which it is claimed that the
liability arises. Nor will it He for stock calls
where none have ever been made. Engine Co. v.

Donovan. 57 Mich. 318: s. c, 23 N. W. Rep. 828.
As to the force which a judgment against a

corporation for a debt contracted would have
on trial against the stockholder, query. Bohn v.

Brown, 33 Mich. 257.
Stockholders of a mining corporation are liable

for such assessments upon their stock as may
be made to pay bona fide debts and ninning ex-
penses, which assessment may be enforced by a
personal judgment against a stockholder. Dyna-
mite Co. V. Andrews, 97 Mich. 466; s. c, 56 N.
W. Rep. 858.
Right of one to defend an action on a stock sub-

scription, the committee being composed of other
stockholders. Manf. Co. v. Munger, 64 N. W.
Rep. 3.

Where organizers of a corporation issued stock
to themselves, and guaranteed purchaser that it

was non-assessable, they are liable to them when
reqtiired to pay on account of stock not having
been paid up, and also for the extra statutory
liability. Oma v. Benedict, 65 N. W. Rep. 622.
A subscriber to stock held estopped to defend

an action for assessments on ground of ignorance
that all the stock had not been subscribed or paid
for. Driving Club v. Fitzgerald, 67 N. W. Rep.
899.
A corporation purchasing the property of another

corporation and Issuing stock therefor holds it

subject to payment of the debts of the other cor-
poration. Grenell v. Detroit Gas Co., 70 N. W.
Rep. 413.
The giving of bonus stock with bonds to Induce

purchase held not to affect the validity of the
bonds as against creditors. Dummer v. Smedley,
68 N. W. Rep. 260.
The Minority Stockholders Law, as applied to a

life insurance companv, he'd constitutional. Att'y-

Gen. V. Looker, 69 N. W. Rep. 929.

One who has participated in the issue of stock
as paid-up stock cannot complain thereof as a
fraud on creditors. Ten Eyck v. Pontiac, O. &
P. A. R. Co., 72 N. W. Rep. 257.]

§ 4161bl. (As amended May 18, 189.5.)

Every such corporation carrying on its

manufacturing or mercantile business
within or without this State, shall annually,

in the month of January or February, make

duplicate reports for the fiscal year of such
coriwratiou, which shall state the amount
of the capital stock of the corporation, and
tlie amount actuaJly paid in, the amount
invested in real and in personal estate, the
amount of debts of the coiiioration and the
amounts of credits, the name of each stock-

holder and the number of shares held by
him at the date of such reports, and such
other information as the secretary of State
may require; which duplicate reports shall

be made on suitable blanks furnished by
the secretary of state on application, signed
by a majority of the directors, verified by
the oath of the secretary of the corporation,

and deposited in the otfice of the secretary
of State; such duplicate reports shall be so
deposited Avithin the said month of January
or February. The secretary of State shall

carefully examine such reports, and if upon
such examination, they shall be found to
comply with all the requirements of this

section, he shall file one of them in his

office, and shall forward the other by mail,

to the county clerk of the county in which
the office in this State, for the transaction
of the business of the corporation so re-

ported, is situated, and it shall be the duty
of such county clerk, upon receipt of such
report to immediately cause the same to

be filed in his office. If any of said direct-

ors of any said corporation shall willfully

neglect or refuse to make and deposit the
report required by this section, within the
time hereinbefore specified, they shall each
be liable for all the debts of such corpora-
tion and subject to a penalty of twenty-five
dollars, and in addition thereto the sum of
five dollars for each and every secular day
after the first day of March in each j-ear

during the pendency of such neglect or
refusal, which penalty shall be for the use
and benefit of the general fund of this State.

The secretary of State shall, during the last

week in June in each year, report to the
attorney-general, in writing, the name and
post-office address of each and every cor-

poration which has failed to comply with
the provisions of this section, and upon
receipt of such report it shall be the duty
of the attorney-general to institute pro-
ceedings in any court of competent juris-

diction to collect said penalties, and all

necessary expenses incurred by the attorney-
general in such proceedings shall be audited
by the board of State auditors, and paid
from the general fund of the State. And In

case any corporation organized or existing
under the provisions of this act shall be
dissolved by process of law, or whose term
of existence shall terminate bj' limitation,

whose property and franchises shall be sold

at mortgage sale or at private sale, or for

anj' reason the attitude of the corporation

i

toward the State shall be changed from that
set forth in the articles of association, ex-

cept as is provided in sections two and
seventeen, it shall be the duty of the last
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board of directors of such corporation,
within thirty days thereafter, to give
Written notice of such change to the secre-
tary of State and county clerk of the county
where the office of such corporation is

located, signed by a majority of such direct-
ors, which said notice shall be recorded as
amendments are required to be recorded:
and in case of neglect to give such notice
they shall be subject to the same penalties
provided in case of neglect to make annual
reports, which said penalty shall be col-

lected and applied in the same manner as in
case of neglect in making annual reports.

It shall be the duty of the secretary of State
during the month of December, A. D. 1895,

to cause to be mailed to every corporation
subject to the provisions of acts number
two hundred thirty-two, public acts of
eighteen hundred eighty-five, as amended,
a printed copy of this act.

[Above section applies only to such directors
as willfully neglect or refuse to make report.
Gennert v. Ives, 102 Mich. 547: s. c, 61 N. W.
Kep. 9. A presumption arises that failure to file

the report was intentioi.al, and therefore willful.
Id.
Persons dealing with manufacturing corporations

upon the strength of rep>orts which they are re-
quired to file with secretary of State and county
clerk, a knowledge of which is acquired through
the usual channels, have the right to rely upon
the fairness and honesty of the statements
therein made. Silberman v. Munroe, 104 Mich.
352; s. c, 62 N. W. Rep. 555.

§ 4161b2. All corporations organized or
existing under the provisions of this act

shall be capable to sue and be sued, plead
and be impleaded, answer and be answered
unto, appear and prosecute to final judgment
in any court or elsewhere, to have a common
seal and to alter the same at pleasure; to

elect, in such manner as they shall deter-

mine all necessary officers; to fix their com-
pensation and define their duties; to ordain
and establish by-laws for the government
and regulation of their affairs, and to alter

and repeal the same: and to employ all

such agents, mechanics, and other laborers

as they shall think proper.

Certain corporations may own stock. § 3126.

Directors to be elected. § 4161a3. General powers

of corporation. § 4860, notes and cross-references.

[In the absence of proof of such powers, it

cannot be presumed that a Michigan manufactur-
ing company has corporate authority, or that its

directors have implied authority, to organize com-
panies in other States, and subject its home stock-

holders to liabilitv for assessments and losses in

such enterprises; and certainly individual direct-

ors, not acting in any formal way, have no power
to emplov agents for any such purpose, or to

stipulate 'expressly or Impliedly for their compen-
sation. Eakins v. Bronze Co., 75 Mich. 568; s. c,

42 N. W. Rep. 982.

§ 4161b3. Every such corporation shall, by
its corporate name, have power to acquire

and hold such lands, tenements, and heredit-

aments, and such other property of every

kind as shall be necessary for the purpose
of said corporation; and such other lands,
tenements and hereditaments as shall be
taken in payment of, or as security for,
debts due to such corporation, and to man-
age and dispose of the same at pleasure. It
may also purchase and hold any grant of
lands made by the general government to
aid in any work of internal improvement in
this State.

Limitation on time for holding real estate.
Const., art. XV, § 12. Corporation may hold
land. § 4866. See Act of 1891, at p. 64. See
note on general powers, § 4860, as to power to
mortgage, etc.

[There is no common-law rule wherebv property
can be transferred by one corporation ito another
without grant. Board of Health v. East Saginaw,
45 Mich. 257; s. c, 7 N. W. Rep. 808.
The statute of mortmain has never been en-

forced in Michigan. Bank v. Niles. 1 Doug. 401.
A corporation forbidden to hold land cannot be-
come the grantee and vendor of it. Id. And
where charter gives power to take lands for cer-
tain defined purposes, the corporation cannot take
it for any other purpose. Id.
Courts must infer, until contrary Is proved, that

a purchase of lands is for the legitimate use of
the corporation. Regents v. Society. 12 Mich. 138.
A lease made by a corporation will not be set

aside on ground of ultra vires, after a lapse of
seven years. Gas Co. v. Berry, 113 U. S. 322; s. c,
5 Sup. Ct. Rep. 525.
A sale made by a corporation by quitclaim

leaves no liability on the corporation in case the
title is less than is supposed, and raises no
question of ultra vires. Cicotte v. Anciaus, 53
Mich. 227; s. c, 18 X. W. Rep. 793.
When mortgage executed by a corporation may

be enforced against it though ultra vires. Butter-
worth V. Kritzer Milling Co., 72 N. W. Rep. 990.]

§ 4161b4. The books of every such cor-

poration containing their accounts shall be
kept, and shall at all reasonable times be
open in the city, village, or town where such
corporation is located, or at the office of the
treasurer of such corporation, within this

State, for inspection by any of the stock-
holders of said corporation, and said stock-
holders shall have access to the books and
statements of said corporation and shall

have the right to examine the same in said
city, village or town, or at said office; and
as often as once in each year a true state-

ment of the accounts of said corporation
shall be made and exhibited to the stock-
holders.

See § 416]a5. What corporation to keep trans-

fer books In this State. § 4900.

§ 4161b5. The stock of every such coiiwra-
tion shall be deemed personal property, and
be transferred only on the books of such cor-

poration, in such form and manner as their
by-laws shall prescribe, and such coriDora-

tiou shall at all times have a lien upon all

the stock or property of its members in-

vested therein, for all debts due from them
to s-ach corporation.

Payment of installments. § 4161b. Stock, how
transferred- § 4866. Fraudulent transfer of.
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S 4882. What corporations to keep transfer-book.

§ 4900. Transfer of stock. § 4901. Issuing fraud-

ulent stock. § 9349,

[Blank indorsements of certificates of stock are
legal. Walker Transit R. Co., 47 Midi. 338; s. c,
11 X. W. Rep. 187.
A bona fide purchaser for value of a certificate

of shares, duly indorsed by a party to whom is-

sued, will be protected in his title. Transfer upon
company books is not necessary to validity of
his title. Mandlebaum v. Min. Co., 4 Slich. 465.
Effect of transfer on company books of stolen
certificates. Id.
Possession of certificates, properly indorsed, is

prima facie evidence of tlieir ownership; and a
holder thereof for value, without notice of prior
equities, obtains a perfect title thereto as against
such equities. Walker v. Detroit, etc.. Co., 47
Mich. 338; s. c, 11 N. W. Rep. 187. Status of
transferees of stock that has been improperly is-

sued. Snow V. Weber, 39 Mich. 143.
Provision in articles of association that owner-

ship of a certificate should carry with it an un-
divided interest In all company property, passes
such interest to subsequent purchaser of a cer-
tificate. Buttei-field v. Beardsley, 28 Mich. 412.
Transfer of stock upon corporate books is not

essential to validity of purchaser's title. Mc-
Lean V. Medicine Co., 96 Mich. 479; s. c, 56 N.
W. Rep. 68. %

Refusal of president to make transfer on com-
pany's books does not amount to a conversion,
nor, in absence of special damage, entitle the
holder to more than nominal damages. Id.]

§ 4161b6. Every corporation organized or
existing under the provisions of this act
may at any annual meeting or any meeting
duly called for that purpose, by a resolution
adopted by a vote of two-thirds in interest

of its capital stock, amend its articles of

association in any manner not inconsistent
with the provisions of this act, but such
amendment shall not become operative until

a copy of such resolution, signed by the
president and secretary of the corpoi-ation,

shall have been recorded as is provided
herein for the recording of original articles

of association, when such amendments shall

have the same force and effect as though
said amendments had been included in the
original articles, and the record, or a copy
of the record of such I'esolution, certified as
provided in section nine, shall be received
in all courts of this State as prima facie
evidence of the things therein stated.

See Const., art. XV, § 8. Articles of associa-

tion. § 4161al. Notice of application for amend-
ment. §§ 4902-i903. Corporation may change its

name. Act of 1895, at p. 68.

[An amendment to articles of association to
conform to provisions of a statute which has not
yet gone into efCect is premature. Mich., etc.,
Assn V. Rolfe, 76 Mich. 146; s. c, 42 N. W. Rep.
1094.]

§ 4161b7. Any corporation organized or
existing under the provisions of this act may
remove its place of business from any city,

village, or town in this State, where it is or
may be located, to any other city, village, or
town in this State, by a vote of two-thii'ds
of its stockholders in interest. But in case
of a removal from one county to another,

the president and secretary of such corpora-
tion shall attach to their articles of associa-
tion, a certificate that such corporation has
thus removed, and said articles of associa-
tion, together with said certificate, shall be
left for record immediately on such removal,
in the oflBce of the county clerk of the county
to which such corporation shall remove, and
thej' shall be recorded by such clerk, at full

length in the book kept by him for that pur-
pose. And the president and secretary of
such corporation shall immediately upon
6uch removal, cause a certificate thereof to
be recorded in the office of the secretary of
State, and also in the office of the county
clerk of the county from which it removes.

place of business to be stated in articles of
association. § 4161al. Business may be con-

ducted, where. § 4161a7. May establish office

outside of State. § 4±Z1W. Same. §§ 4162, 4163.

Unlawful for corporation to remove factory with-
out restoring gifts. Act of 1895, at p. 69. Seo
§ 9354f.

§ 4161bS. The secretary of State and any
county clerk, after recording the articles of
association and certificates specified by this

act to be recorded by tb^m. shall return the
same, each with his indorsement of recoi'd

thereon, to said coiTwration ; and for record-
ing the articles of association and certificates

required in this act, the secretary of State
and county clerk shall each be entitled to re-

ceive at the rate of twenty cents for each
folio.

See § 4161a8, and cross-references. Franchise
fee provided for. Act of 1891, at p. 05.

§ 4161b9. It shall be lawful for any cor-

poration organized or existing under the
provisions of this act to establish an office

or offices for the transaction of business
without this State and within the United
States and to hold any meeting of the stock-
holders or directors of such company at such
office so provided for: Provided, That there
shall always be one business office within
this State, and that service of any notice or
process may be made upon the agent in
charge of such office, which shall be binding
upon such corporation. The place of hold-
ing such offices shall be fixed by a vote of
a majority of stockholders at any lawful
meeting called for that purpose, and after
being fixed shall not be changed within one
year, and shall be certified by the directors

of such corporation to the secretary, of State
of this State within two months from the
time Such office or officers were so located.

See § 4161a2, and cross-references. Business
may be conducted, when. § 4161a7. Removal of

place of business. § 4161b7. Service of legal

notices, etc. § 4161c9.

§ 4161c. If the capital stock of any such

corporation shall be withdrawn, and re-
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funded to the stockholders before the pay-
ment of all the debts of the corporation for
which such stock would have been liable,

the stockholders of such corporation shall
be jointly and severally liable to any cred-
itor of such coi-pomtion, in an action founded
on this statute, to the amount of the sum
refunded to him or them respectively.

See Const., art. XV, § 7, and cross-references.

§ 41Glcl. If the directors of any such cor-
poration shall declare and pay a dividend
when the corporation is insolvent, or any
dividend, the payment of which would ren-
der it insolvent, knowing such coi^poration to
be insolvent, or that the payment of such
dividend woiild render it so, the directors
assenting thereto shall be jointly and sever-
ally liable in an action founded on this
statute, for all debts due from such corpora-
tion at the time of paying or declaring such
dividend.

See Const., art. XV, § 7, and cross-references.

[An agreement by a corporation to pay annual
dividends to preferred stockholders, without ref-
erence to its ability to pay them from earnings,
is void. Lockhart v. Van Alstyne, 31 Mich. 76.
A dividend means a sum set apart from profits

to be divided among stockholders. Id.
None but directors have power to declare a

dividend, and It will not be compelled in chan-
cery. Hunter v. Roberts, 83 Mich. 63; s. c, 47
N. AV. Rep. 131.]

§ 4161c2. If any corporation organized or
existing under this act shall violate any of
its provisions, the directors ordering or as-

senting to such violation, shall be jointly

anci severally liable in an action founded on
this statute, for all debts contracted after

such violation as aforesaid, to the extent of

three times the amount paid in on the stock
standing in the name of such director in any
such coi-poration.

See Const., art. XV, § 7, and cross-references.

[Failure of a majority of the directors to file

reports as required by law will be presumed in-

tentional, and will render each director liable for
the debts of the company. Van Etten v. Baton,
19 Mich. 187. As to what are such " debts," see
Lockhart v. Van Alstyne, 31 Mich. 76.

Directors held personally liable for debts upon
failure to make annual reports, as required by
law. Bank v. Pierson, 70 N. W. Rep. 901.

Failure to file annual report held to render
directors liable for coi-porate debts contracted
pending the default. M. I. Wilcox Cordage &
Supply Co. V. Mosher, 72 N. W. Rep. 117. And
such failure will be presumed to be intentional
and willful. Id. The directors may be sued
jointly, and creditor need not first recover against
the corporation. Id.]

§ 4161c3. Any corporation organized or

existing under this act, which has a lien

upon the stock of any stockholder therein

as provided by the sixteenth section, may
give notice to such stockholder that unless

he shall pay his indebtedness to said cor-

poration within three months from the time
of giving such notice, then sucb coi-poration

will proceed to sell and transfer the stock
of such stockholder in said corporation, and
upon default of payment said corporation
may sell the stock of such indebted stock-
holder as hereinafter provided, and any
such corporation may prescribe by its by-
laws the manner of giving the notice re-
quired by this section.

See § 4161b, and cross-references. Liens ac-
quired by attachment not to be affected. § 4161c7.

[Right to forfeit shares in any joint-stock un-
dertaking must come from the law, and can be
exercised only as therein described. Where
articles of association govern the right of for-
feiture, all conditions precedent made bv them
must be strictly complied with. Westcott v.
Mining Co., 23 Mich. 145.]

§ 4161c4. Such corpoi-ation may, at any
time within six months after it shall have
given the notice required by the preceding
section to such indebted stockholder of its
intention to sell such stock, and the three
months' notice shall have expired, advertise
in one or more newspapers published in
said county where such corporation is lo-

cated, and if there is no newspaper published
in said county, then in a newspaper pub-
lished in an adjoining county, giving at
least three weeks' notice of the time and
place when and where such stock will be
sold, and at the time and place of sale shall
state the amount due from such stockholder
to such corporation, and then proceed to sell

for cash at public auction, to the highest
bidder tiierefor, so much of the stock of such
indebted stockholder as shall pay in full the
indebtedness of such stockholder to such
corporation, together with the necessary
costs of sale; and if the sale of the entire
stoclv of such indebted stockholder shall not
be sufficient to pay in full the claim of said
corporation on said stock, such corporation
shall credit the amount received for such
stock, less the costs of sale, to said indebted
stockholder, and may proceed to collect the
remainder of their debt by any proper action
for that purpose.

See § 4161b. Selling fraudulent stock. § 9350.

§ 4161c5. Whenever the purchasers of said
stock shall have complied with the con-
ditions of said sale, the cox-poration shall
issue new certificates of stock to such pur-
chasers, or to their order, and shall cancel
upon the books of the corporation the cer-

tificates of such indebted stockholders, and
the new certificate so issued shall entitle

the holders thereof to all the privileges,

rights and interests of a stockholder in such
coiporation.

Sc* § 4161b5, and cross-references. Rights of

purchasers. § 4872. Same. § 4885. Purchasers

of property and franchises may organize a cor-

poration. § 4904f.
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§ 4161c6. Whenever any stockholder in any
such corporation shall have made a transfer

or assignment of his stock as security for

his indebtedness to a third party, and after-

vrards shall become a debtor to such cor-

poration, such corporation may sell the

equity of redemption of such stock in the

same manner as is provided for the sale of

stoclv on which it has a lien, and shall credit

the amount received from such sale to such
indebted stockholder. Such corporation

may require the party holding the transfer

or assignment of such stock, to give a state-

ment to the treasurer of such corporation,

under oath, of the amount for which said

stock was pledged; and if said party shall

not give such a statement at or before the

time such sale is to take place, he shall

forfeit all claim and lien on such stock or

any part thereof, and such corporation may
sell the same as herein provided.

See § 4161b, and cross-references.

§ 4161c7. Nothing contained in the four

preceding sections shall affect any lien or

right acquired by any other party by virtue

of any attachment or levy of execution upon
the stoclv of any stockholdei; in any such
corporation.

See § 4161c3. No stay of execution. § 686.3.

Share, when seized on attachment. § 7698.

§ 4161c8. The stockholders of all corpora-

tions organized or existing under this act

shall be individually liable for all labor per-

formed for such coi"porations Avhich said

liability may be enforced against any stock-

holder by action founded on this statute, at

any time after an execution shall be re-

turned unsatisfied, in whole or in part,

ag-ainst the corporation, or at any time after

an adjudication in bankruptcy against said

corporation, and the amount due on such
execution shall be prima fncie evidence of

the amount recoverable, with costs against
any such stockholder; and if any stock-

holder shall be compelled by any such action

to pay the debts of any creditor, or any part
thereof, he shall have the right to call upon
all the responsible stocliholders to contribute
their equal part of the sum so paid by him
as aforesaid, and may sue them, jointly or
severally, or any number of them, and re-

cover in such action the amount due from
the stoclvholder or stockholders so sued.

See Const., art. XV, § 7, note, and cross-ref-

erences. See Act of 1893, at p. 66.

[As to liability of stockholders of telephone
company for labor debts, see Ripley v. Evans,
87 Mich. 217; s. c, 49 N. W. Rep. 504. Of a street
railway company. Voight v. Dregge, 97 Mich.
322; s. c, 56 N. W. Rep. 557.
Section construed. Tilden v. Young, 39 Mich.

58.
A finding that a defendant is not a stockholder

within meaning of above section defeats an ac-

tion against him for labor debts. Powell v.
Eldred, 39 Mich. 552.
An action for a labor debt may be brought

against a corporation alone, or against it and its
stockholders jointly, but not against the stock-
holders alone, and a judgment against the com-
pany is a bar to a subsequent action against the
stockholders for the same debt. Milroy v. Iron
Co., 48 Mich. 231; s. c, 5 N. W. Rep. 2ST. And
such action cannot be maintained against stock-
holders unless joined with the corporation as de-
fendants. ThomDSon v. .Tcwell, 4'S Mich. 240, s. c,
5 N. W. Rep. 274.
Individual stockholders cannot be made joint de-

fendants with their corporation in an action upon
a labor debt brought by an assignee thereof
(§ 4886), though they may be in an action brought
by the original creditor, (dinners v. Iron Co.,
r>4 Midi. lOS; s. c, 19 N. W. Rep. 9.38.

In suits for contribution, where plaintiff has
been compelled to pay the company's labor debt,
he cannot have a joint judgment, but only a
separate judgment against each stockholder for
his share according to his stock. Bagley v.
Beecher, 35 Mich. 108.

It is only when a stockholder is compelled to
pay such a debt that he can have contribution.
A voluntary payment would not entitle him
thereto. Hanson v. Donkersley, ,37 Mich. 184.
A corporation sued jointly with its stockholders

for a labor debt in an action brought out of the
county where its works and ofHce are situated,
may consent to the jurisdiction, and the stock-
holders cannot object. Aruo v. Circuit Judge,
42 Mich. 362; s. c, 4 N. W. Rep. 147; Norberg v.
lleinenian, .59 Mich. 210; s. c. 26 N. W. Rep. 481.
A stockholder is not liable under above section

for labor performed before he became a stock-
holder. Kamp v. Wintermute, 65 N. "\V. Rep. 570.
Otherwise, if a stockholder when labor is per-

formed. Macomber v. Wright, 65 N. "VY. Rep.
610.]

§ 4161c9. Service of any notice or legal pro-
cess against any corporation formed or ex-
isting under this act may be made on the
president, secretai^', or treasurer, or upon
the agent in charge of any lousiness office of
such conwration Avithiu this State, or if

neither of such officers or agent can be
found, then such service may l)e made by
posting a true copy thereof in some con-
spicuous place at the l:)usiness office of the
corporation in this State.

Place of business to be stated in articles of

association. § 4161al. Service on agent. § 4161b9.

When and to whom subpoenas shall issue.

§ 4161e4. Notice of sale on execution. § 4869.

Summons, how served. § 6862. Process, how
served. § 8057. Suits, how commenced. § 8137.

Service of process on railroad corporation. § 8147.

Mode of serving writ. § 8624. Summons in quo
>varranto. § 8636.

[Service of process on a manufacturing coi-pora-
tion cannot be made outside the county where
its business office is fixed. Dewey v. Mfg. Co.,
42 Mich. K09: s. c. 4 N. W. Rep. 179.
Where an incorporation law contains provisions

regulating the bringing of actions against cor-
porations organized under it. they must be re-
garded as exceptions to earlier general provisions
on the same subject, if inconsistent. Id.
A return to a summons issued against a cor-

poration, that oflicer has served it upon defend-
ant in county in which it issued, by giving copy
to the president of the corporation, naming him,
is sufficient, upon its face, to give jurisdiction.
"Wilson V. Wine Co., 95 Mich. 117; s. c, 54 N. W.
Rep. 643.
Stockholders who have induced officer to make

a service upon wrong person are estopped from
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questioning its validity in a chancery suit brought
against them to enforce collection of the judg-
ment based thereon. Id.]

§ 4161d. All corporations formed or exist-
ing under this act shall be liable to be as-
sessed for all real and personal estate held
by them in this State, at its true value, and
shall pay thereon a tax for township, village,
city, count5% and State purposes, the same
as other real and personal estate, and such
tax shall be assessed, collected, and paid in
the same manner as other taxes on real and
personal estate are required to be assessed,
collected, and paid: Provitled, Nothing herein
contained shall authorize the taxing of the
capital stock of such (coiiooratiou) corpora-
tions as such capital stock.

Stock deemed personal property. § 4161b5.

Receiver shall pay taxes. § 4161f8. Assessment
and collection of taxes provided for. Act of

1S93, at p. 67. Attempt to avoid taxation,

penalty. § 4882. Returns to State treasurer.

§ 4883.

§ 4161dl. That all articles of machinery,
materials for manufacturing, or manufac-
tured articles belonging to any such corpora-
tion, shall be free from seizure by execution
or distress, for any debts or claims for rents
or services, in whose hands soever they may
be, except such execution or claim be against
such corporation.

All corporate property may be sold on exe-

cution. § 4868. Interest of stockholder may be

taken. § 7097. Corporation may sue and be sued.

§ 4860, subd. 1. Judgments and executions, en-

forcement of. §§ 7697-7702. No stay of execu-

tion. § 6964.

§ 4161d2. It shall be lawful for any corpo-

ration organized or existing under the pro-

visions of this act, whose corporate existence
is about to terminate by limitation of law,

at its annual meeting next preceding, or at

a special meeting called for that purpose, to

be held within one year immediately pre-

ceding the date of such termination, by a
vote of two-thirds of its capital stock, to di-

rect the continuance of its corporate exist-

ence for such further term, not exceeding
thirty years, as may be expressed in a reso-

lution for that purpose. Upon the adoption
of such resolution by the stockholders, it

shall be the duty of the president and secre-

tary to make, sign, and acknowledge articles

of association, as in the case of a new cor-

poration, to which shall be appended a copy
of such resolution verified by the oath of

the secretary, which articles of association

and copy of resolution shall be recorded,

certified, and returned as is provided herein

in case of a new corporation, and the record,

or a transcript of the record, certified by the

secretary of State of this State under the

seal thereof, shall be prima facie evidence
of the things therein contained. Upon the

expiration of the time limited for the ex-
istence of such old corporation, a new corpo-
ration shall be deemed to be formed by such
articles of association, which shall at once
succeed to all the property and rights of ac-
tion of the old coiporation, and shall he
liable for all of its debts or other obliga-
tions, and the officers of the old corporation
shall succeed to like offices in the new cor-
poration, and every stockholder in the old
corporation shall be, to a like extent, a stock-
holder in the new corporation.

See Const., art. XV, § 10, and cross-references.

[An amendment to articles of incorporation held
to extend period of corporate existence. People
V. Green, 74 N. W. Rep. 714.]

§ 4161d3. To coiporations organized or ex-
isting under the provisions of this act, in the
absence of any applicable provision herein
contained, the provisions of chapter one hun-
dred and ninety-one of Howell's Annotated
Statutes of one thousand eight hundred and
eighty-two may be applied.

§ 4161d4. All defects in the organization
of any de facto manufacturing corporation
which has attempted to organize and is now
doing business under any of the laws of this
State, providing for the organization of
manufacturing corporations, are hereby
made legal and valid in every respect, and
all such manufacturing corporations shall be
deemed to be duly and legally organized
under and subject to the provisions of this
act, and the original articles of association
and amendments now on file in the office of
the secretary of State or copies of such ar-
ticles of association or amendments duly
authenticated by tlie secretary of State, un-
der the seal of the State shall be received,

in all courts and proceedings in this State
as prima facie evidence of the valid and
regular organization of such corporation.

See § 4161al. Proof of corporate existence.

§ 8140. Existence of de facto corporation can-

not be attacked collaterally. Id.

§ 4161d5. Act number forty-one of the ses-

sion laws of eighteen hundred and fifty-

three, entitled "An act to authorize the for-

mation of corporations for mining, smelting,
or manufacturing iron, copper, mineral coal,

silver, or other ores or minerals and for other
manufacturing purposes," approved Febru-
ary fifth, eighteen hundred and fifty-three,

and act number one hundred and eighty-
seven of the public acts of eighteen hundred
and seventy-five, entitled "An act for the in-

corporation of manufacturing companies,"
approved May first, eighteen hundred and
seventy-five, and all acts amendatory or sup-
plemental to said acts so far as they relate

to corporations authorized by this act are
hereby repealed. But the repeal of the fore-

going acts shall not dissolve any corporation
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formed or existing under them, and all cor-

porations of the nature of the corporations

authoiized to be organized under this act,

now organized and existing under said sev-

eral acts in this section mentioned, or either

of them, shall be deemed and taken to be
organizations vmder this act, and all rights,

obligations, and liabilities contracted, ac-

quired, or Incurred by any such last-men-
tioned corporations thereunder, or under the
provisions of any law now In force, not in-

consistent with the provisions of this act,

shall continue of the same force and effect

as though such acts or laws had not been
repealed; and all such corporations, from and
afrer tlie talking effect of this act, shall be
subject to all the provisions hereof, as fully

as though such organizations had been per-
petually thereunder, and such organizations
may continue to carry on the business speci-

fied in their articles of association under the
provisions of this act as lawfully as if said
acts mentioned in this section were not re-

pealed: Provided, That nothing in this act
contained shall be construed as in anywise
affecting any other corporations whatever,
organized under the several above-named
acts, for purposes other than those mentioned
in section one* of this act, but as to all such
coiiiorations the said several acts shall re-
main in full force.

§ 4161d6. (Added by act of June 20, 1889.)
Corporations organized under the laws of
any State of the Union, or of any foreign
counti-y. either wholly or in part for any of
the put-poses contemplated by this act, upon
recording copies of their charter, or articles
of incoi-poration, or memoranda of associa-
tion, as provided in section ninet of this act.
and upon filing in the office of the secretary
of State a resolution, as required in general
section forty-three hundred and thirty-ouei
of Howell's Annotated Statutes, and appoint-
ing an agent for seiwice of process, may, for
such purposes, cari-y on business in this
State, and shall enjoy all the rights and
privileges, and be subject to all the restric-
tions and liabilities of corporations existing
under this act.

Aflmission of foreign corporation to do business
in this State, provided for. Act of 1895, at p. 74.

They may sue and be sued. § 8135.

[Mandamus to compel secretary of State to file
articles of association of a foreign corporation
organized not only to carry on a mining business
but for other purposes, was denied. Land Corp.
V. Osnuin, 76 Mich. 16-!; s. c. 43 N. W. Rep. 14.
A foreign corporation will not be aided by our

courts in enforcing a contract in violation of its
charter. Orr v. Lacey, 2 Doug. 230. A corpora-
tion organized under laws of another State can
make no contracts forbidden by the laws of that
Stale. Supreme Lodge v. .Nairn, GO Mich. 4 1;

s. c, 26 N. W. Rep. 826. Comity to a for-
eign corporation cannot extend to the point of

*§ 4x61a. Above section repeals §§ 4127 to
4161, relating to manufacturing corporations,

t S 4]61a8.
t Relates to insurance companies.

granting it privileges not allowed by its char-
tor; and in applying for privileges it must
show that it has p^wer to exercise them.
Match Co. V. Powers, 51 Mich. 145. A corpora-
tion owing its existence to the laws of an in-
dividual State has no power not given by the
laws of that State. Thompson v. Waters, 25
Mich. 214. A foreign corporation is not a citizen
of a State creating it except in a qualified sense;
and it can do no business in any other State ex-
cept on such conditions as the latter sees fit to
impose. Ins. Co. v. Davis, 29 Mich. 238. Foreign
corporations organized to do business not open
to citizens generally cannot carry on business in
Michigan without express or implied permission.
People V. Howard, otJ .Mich. 239; s. c, 16 X. W.
Uep. 314. A ciirporatioii created b.v one sover-
eignty can operate within limits of another oul.v
by express permission of the latter, or by per-
mission implied from priueipies of coiint.v, but
such permission does not make it any the less a
foreign corporation. State Treasurer' v. .Auditor-
General, itj Mich. _^4; s. c, 9 X. W. Rep. 258. The
strictly legal existence of a corporation is con-
fined to the State which created it, and it can
exercise its powers in another State only by per-
mission, express or implied, of the legislative
power thereof; but the mere right to purchase
and sell property will be recognized and pro-
tected in another State, subject only to the limita-
tion that the exercise of such right shall not be
contrary to the laws or settled policy of the
latter State, or prejudicial to its interest or those
of its citizens. Thompson v. Waters, 25 Mich.
214. Unless its Constitution or statutes declare
a contrary rule, the courts of any State are
bound to recognize the right of foreign corpora-
tion to collect debts due to them by receiving a
conveyance of land. Id. The several separate
acts of incorporation in Michigan are too various
and dissimilar to throw any light on the question
of the State policj- regarding the taking or hold-
ing of land in this State by a foreign corporation.
Id. The question whether a company organ-
ized under laws of Indiana is competent to take
title to lands in Michigan depends upon the laws
of Indiana, and upon the laws of Michigan, and
the public policy indicated by its legislation. Id.
Corporations of one State have no right to ex-

ercise their franchises in another, except upon
the assent of such other State, and upon such
terms as may be imposed by its legislature.
Keusenhouse v. Seeley, 72 Mich. 603; s. c, 40 N.
W. Rep. 76a; Bank v. Burch, 80 Mich. 242; s. c,
45 N. W. Rep. 93: Iron Co. v. Circuit Judge, 88
Mich. 464; s. c. .".0 X. W. Rep. 389.
A State may impose as a condition upon which

a foreign corporation shall be permitted to do
biisiness within the State that it shall stipulate
that, in any litigation arising out of its trans-
actions in the State, it will accept as suflScient
the service of process on its agents or persons
specially designated. St. Clair v. Cox, 106 U. S.
350; s. c, 1 Sup. Ct. Rep. 354.
The transaction of business by a corporation in

the State appearing on a certificate of service
by a proper oflicer on a person who is its agent
there, is sufficient prima facie evidence that the
agent represented the corporation in its business.
But when the record is offered as evidence in
another State, it ma.v be shown that the agent
stood in no such representative character to the
corporation as would justify service upon him. Id.
Service on agents of a corporation in another

State for matters within the sphere of their
agency is, in effect, service on the corporation
itself, as much as if such agents resided in the
State where the corporation was created. Id.
Service of summons against a foreign corpora-

tion, on the secretar.v, is irregular and unau-
thorized. Our statutes providing for service of
process on various named corporation officers do
not apply to foreign corporations. Except in
cases where special provision has b§en made
otherwise, the remedy as to foreign corporations
must be sought as at common law. Watson v.
Circuit Judge. 24 Mich. 38.
Service of process on an officer of a foreign

corporation, casually within the State but not on
the business of the corporation, and not author-
ized by the corporation to receive such service,
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is not a good service. Newell v. Ry. Co., 19
Mich. 336.
The general or special agent of a foreign in-

surance corporation is the proper person to be
served with a summons in garnishment against
it, and to make answer. Lorman v. Ins. Co.,
33 Mich. 65.
An attorney appointed by a foreign corporation

to receive service of process in an action upon
any liability or indebtedness incurred or con-
tracted by the company cannot be served with
notice of garnishment proceedings. Moore v.
Circuit Judge, 55 Mich. 84; s. c, 20 X. W. Rep.
sot.
Foreign corporations are not prohibited from

doing business in the State, under the General
Corporation Act and above section. People v.
Hawkins, 64 N. W. Rep. T36.
Where cause of action did not arise in Michi-

gan, the statutes do not provide for service of
process on foreign corporations. Ry. Co. v. Hos-
mer. 64 X. W. Rep. 17.

Foreign corporation selling goods in the state
through itinerant salesmen, held not required to
pay franchise fee. M. I. Wilcox Cordage & Sup-
ply Co. V. Mosher, 72 X. W. Rep. 117.
A foreign corporation authorized to do business

prior to 1893 held not liable for franchise fee on
Increase of stock before passage of L. 1893, Act
79. Warren, etc., Co. v. Secretary of State, 73
X. W. Rep. 107.]

The following section is added by act of
June 1, 1893:

§ 4161d7. Any such company shall haye
power to create and issue certificates for

two iiinds of stoclv, yiz.: General or common
stocli, and preferred stock, which preferred
stock shall at no time exceed two-thirds of

the actual capital paid in, and shall be sub-

ject to redemption at par at a certain time
to be fixed by the by-laws of said corpora-

tion, and to be expressed in the certificates

therefor. And the holder of such preferred
Steele shall be entitled to a fixed dividend,
payable quarterly, half-yearly or yearly,

which said dividend shall be cumulative,
payable at the time expressed in said cer-

tificate, not to exceed eijrht per cent, per
annum, before any dividend shall be set

apart or paid on the common stock. In no
event shall the holder of such preferred
stock be individually or personally liable

for the debts or other liabilities of said cor-

poration, excepting debts for labor. Said

corporation shall be controlled by a board
of directors elected by the preferred and
common stockholders, excepting when other-

wise provided in the articles of association

or amendments thereto: Provided always,
If at any time upon a fair valuation of the
assets of the corporation the common stock
shall be impaired in an amount equal to

ten per cent, thereof or any dividend due
on the preferred stock shall remain unpaid
for sixty days then holders of the preferred
stock shall have an equal right with the
common stock share and share alike to par-

ticipate in the election of directors and con-

trol of said corporation. If for any reason
said corporation shall cease business or be-

come insolvent then after the payment of all

liabilities and debts the remainder of the

assets of said corporation shall be applied
first in payment in full of all preferred stock

and then unpaid dividends due thereon, and
the balance divided pro rata, share and share
alike among the holders of the common
stock. Every corporation organized or ex-
isting under the provisions of this act may
by a vote of three-fourths in interest of its
capital stock amend its articles of associa-
tion providing for the issue of preferred and
common stock, in accordance with this sec-
tion, in the same manner and with the same
effect as is now provided by section seven-
teen of this act, relating to amending articles
of association.

See § 4161a3, and cross-references. Amend-
ment of articles of association. § 4161b6. Divi-
dends, when illegal. § 4161cl. Issue of certifi-

cates. § 4161c5.

CHAPTER CXXIV A.

The Winding up of Mining and Manufac-
turing Corporations.

Sec. 4161d7. Mining and manufacturing corpora-
tions may be wound up; proviso.

4161d8. Bill in chancery; who may file; re-
quisites of.

4161d9. Affidavit, what to state.
4161e. Who to be defendants.
4161el. Who may institute proceedings.
4161e2. Order of court relative to parties in-

terested, etc.
4161e3. Publication of order to be deemed

sufficient notice.
4161e4. When and to whom subpoenas shall

issue.
4161e5. Court may appoint receiver; duties of.
4161e6. Powers of receiver.
4161e7. Receiver shall report to the court;

distribution of money.
4161e8. Compensation of receiver.
4161e9. Final report and discharge.
4161f. Xo sale of property by receiver shall

be questioned after one year from
confirmation.

4161fl. Stockholder may purchase the cor-
porate property; proviso.

4161f2. Failure of complainant not to abate
proceedings as to other stockhold-
ers or creditors.

4161f3. Receiver shall pay taxes; order in

which creditors paid.
4161f4. Order of court to those who have

not presented their claim.
4161f5. Court may make all necessary orders

and regulations.
4161f6. Appeal to supreme court.
4161f7. What part of records to be trans-

mitted on appeal.
4161f8. Proceedings under prior act to be

continued.
4162. Offices of corporations may be estab-

lished in other States; how place of
holding offices fixed.

4163. Offices now established to remain;
proviso.

4164. Meetings heretofore held, lawful; pro-
viso.

§ 4161d7. (As amended March 26, 1895.)

Any corporation heretofore, or hereafter to

be organized under the laws of this State

for the purpose of carrying on the business

of mining, smelting or manufacturing under
general acts of the legislature authorizing

such organization, whose term of existence

as fixed by its articles of association or

organization and whose further term for

winding up its business allowed by the laws
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of tliis State lias expired or shall expire (no

otber valid proceedings haviiig been com-
pleted to wind up its corporate affairs; may
be wound up and its assets disposed of aud
distributed pursuant to tlie provisions of

this act: Provided, That nothing in this act

contained shall be construed to prevent the
reorganization, or the extension or the re-

newal of the corporate term, on the part
of corporations authorized by law so to act.

nor to affect, or impair the organization,

rights or property of any de facto corpora-

tion actively carrying on its proper business.

See Const., art. XV, § 10. Surrender of cor-

porate rights. § 8155. Who may apply for dis-

solution. § 8174. When corporation to be dis-

solved. § 8181. Writ to vacate acts of incor-

poration. § 8618. Judgment in quo warranto.

§ 8657. Forfeiture of charter for violation.

§ 9354m.

[Holders of majority of stock of a dissolved
corporation cannot place a value upon it at
which a dissenting minority must sell or do
something else which they think against their
interest. Mason v. Mining Co., 133 U. S. 5U; s. c,
10 Sup. Ct. Rep. 224.]

§ 4161dS. (As amended March 2G, 1895.)

Any stockholder (whether his title to the
stock be legal, equitable, absolute or in trust)

in such corporation, or any creditor of such
corporation whose demand is in full force,

and is not barred by any statute of limita-

tions, may file a bill in the circuit court in

chancery of any county of tliis State in

which any of the real or personal property
of such coi-poration may be situated, for the
purpose of winding up the affairs of such
coiiioration, and disposing of and distribut-

ing its property among the persons entitled

thereto, which bill shall set forth in sub-
stance:
First, The nature of complainant's interest

in the property, the date of organization of
the corporation, its term of coiijorate exist-

ence, and a copy of its articles of association
if the same be on file or of record in tlie

office of the secretary of State or county
clerk

;

Second, A statement of the assets, real
and personal, belongiug either in law or
equity to such corporation so far as is known
to c-omplainant;
Third, A statement of the amount of capi-

tal stock, and of the amount thereof paid
in if known, together with the names of
stockholders, their residence and the number
of shares owned by tliem as shown in the
last report of the officers of the coiiioration
on file in the office of the secretary of State
or county clerk, if any such report has been
filed and can be found therein, and if there
be no such report on file, then the foregoing
facts shall be set forth as, and in so far as
they may appear by the articles of associa-
tion or organization on file in the office of
the secretary of State, or county clerk if

any such there be: Provided, That if the

stock books of the corporation are accessible
to complainant, he shall also state tlie names
of the stockholders, their place of residence
and the number of shares held by eacli in

so far as in such boolcs they appear:
Fourth, A statement of all incumbrances

upon any of the property of the corporation,
together with all adverse claims upon the
same, with the names and residences of the
persons holding or asserting the same, so
far as known to complainant:
Fifth, A statement of the debts of the cor-

poration, if any, the names and residence of
all its creditors, the nature of their demands
and the consideration of any sucli indebted-
ness so far as known to complainant;

Sixth, If the creditors or owners of the
stock of such corporation are, or any of them
are unknown to complainant, the bill sliall

set forth that fact; and tlie bill shall aver
that it is filed, not only on behalf of com-
plainant but also of all other persons in-

terested in the property of the corporation
whether as stockholders, creditors or other-
wise, who may choose to come in as parties
complainant and share the expense of the
proceeding;
Seventh. Such bill shall pray that the af-

fairs of the corporation be A\ound up and
its assets disposed of and distributed, and
may pray for the appointment of a receiver
of its property, and may contain any other
appropriate averments of fact, and pray for
any other appropriate relief.

Who may institute proceedings. § 41Glel. Fail-

ure of claimant not to abate proceedings. § 4161f2.

Stockholder may apply for injunction. § 8157.

Who may apply for dissolution. § 8174. Appli-

cation to contain what. § 8175.

[Where a director owning a majority of the
stock and influencing a majority of the board
had for seven years so controlled the corporation
In his own interest that no dividends were paid,
a receiver was appointed, accounting ordered and
corporation directed to be wound up at suit of
a single stockholder. Miner v. Ice Co., 93 Mich.
97: s. c, .53 N. W. Kep. 218.
Stockholders of an expiring corporation are en-

titled, in absence of agreement to contrary, to
have the property converted into money, and its

value ascertained by a sale, even though a sale
is not necessary to payment of debts. Mason
v. Mining Co., 133 U. S. 50; s. c, 10 Sup. Ct. Rep.
224. And a majority of stockholders seeking to
reorganize cannot arbitrarily estimate the corpo-
ration's property to be transferred to the new
company, and require minority to go into such
new company, or receive, for their interest in
such property, the sum fixed by the majority. Id.]

§ 4161d9. (As amended March 2(5. 1S9.5.)

Such bill shall be verified by the complain-
ant, or by some one in his behalf substan-
tially in the manner required by rule number
eight of the chancery rules.

Affidavit on dissolution. S 8176. See Act of 1895,

at p. 71.

§ 4161e. (As amended March 26. 180.=).)

Such corporation shall be made a party de-
fendant by its corporate name; all persons



MICHIGAlSr. 23

Dissolution of mining and manufacturing companies — Stat., §§ 4161el-4I61e5.

Claiming any incumbrances upon ttie prop-
erty thereof, may be parties defendant. It

shall not be necessary to make any stock-
holder or owner of the stock or any part
thereof, or creditor of such corporation, a
party defendant.

§ 4161el. (As amended March 26, 1895.) The
possession of a certificate of stoclv purport-
ing to represent a part of the stoclc of such
corporation, running to the holder or as-

signed to him, or assigned in blanlv. shall,

prima facie, be proof of ownership thereof,

and entitle such holders to prosecute such
proceeding, or to defend (as hereinafter pro-

vided) the same or to receive dividends.

Corporation to issue certificates of stock, when.

§ 4161c5. See § 4161d8, and cross-references.

§ 41Gle2. (As amended March 26, 1895.1

Upon the filing of such bill a subpoena shall

issue to all persons who are made defend-
ants by name in said bill in the same manner
as in ordinary chancery cases, and the court,

or judge thereof, maj" mate an order for the
appearance and answer of such corporation,

its stockholders and creditors, at a future

day therein to be specified, not less than
three months from the date of the order.

Such order shall, among other things, set

forth the general nature and object of the

proceeding, describe the property to be af-

fected by it, with a particular description of

all the real estate, and shall give notice that

the bill of complaint will be taken as con-

fessed against said corporation and against

all its creditors and stockholders who shall

not within the time therein limited, appear

and contest the same.

See |§ 4161f4-4161t5.

§ 4161e3. (As amended March 26, 1895.)

Such order shall be published within twenty
days after it shall have been made, once

In each week for six weeks in succession

In some newspaper printed and pub-

lished in every county wherein the bill

of complaint avers the corporation owns
land, which newspapers shall be speci-

fied in the order. If no newspaper be

printed in a county where any land

described in the bill is situated, then pub-

lication shall be made in some newspaper
to be specified in the order, printed in a

county adjoining thereto: Thereupon, on

filing the proof of such publication, and after

the expiration of the time designated in such

order for the appearance of the corporation

defendant, if there shall have been no ap-

pearance of such corporation, nor of any
person or persons, hereinafter mentioned, en-

titled to appear and contest the proceeding

in its behalf and actually contesting the

same, an order may be entered taking the

bill as confessed against such corporation

defendant, its stockholders and creditors.

either as to said corporation and as to all

of such persons, or as to all of such persons
Avho have not appeared and made contest
therein, as the case may be. Within the
time fixed by such order for appearance
any person or persons who were stockholders
of such corporation while it subsisted, and
who still retain their rights in its property
by virtue of having owned stock therein, and
any assignee, purchaser, heir, devisee, admin-
istrator or executor of sucli former owner
and any creditor or creditors of such corpo-
ration whose claim is subsisting .and is not
barred by limitation of time, may appear and
defend such suit as fully as such corjiora-

tion might do. All persons so appearing and
defending shall plead in the name of the
corporation. If there be any other party de-
fendant made by the bill besides such corpo-
ration defendant, such other party defend-
ant shall be summoned to answer in the
usual manner if process can be served, and if

not, brought in by publication in the usual
manner.

Notice of amendment, where published. §§ 4902-

4903. Notice of dissolution. § 8178. Publication

of rules. § 8652. Same as to act prohibiting

trustees. § 9354.

§ 4161e4. (As amended March 26, 1895.)
The publication of such order for the ap-
pearance of such corporation defendant shall

be full and complete notice to, and service
upon such corporation, and all persons, nat-
ural and artificial, interested in its property
because of having been stoclvholders in such
corporation Avhile subsisting, or of having
in any manner acquired the rights of such
stockholders, or because of being creditors

thereof, for all the purposes of this proceed-
ing, and to enable the court to order and
complete the sale of all its property, and to

distribute according to law the avails

thereof.

Service of any notice, how made. § 4161c9.

§ 4161e5. (As amended March 26, 1895.)

The court or the judge thereof, may at any
time, on proper application of complainant,
and notice to the proper parties, to be given
personally or by publication in such manner
as the court or judge thei-eof may order, np-

point a receiver of any or all of the property
in question, and then, or thereafter on like

application, direct such receiver to give no-

tice of his appointment, and to therein re-

quire that
First, All persons indebted to such corpo-

ration shall render on a certain day and
place therein fixed an account to sucli i-e-

ceiver of all debts and sums of money ow-
ing by them to said corporation and pay the

same to him;
Second, All persons having in their posses-

sion any property or effects of sucli corpora-

tion shall deliver the same to the receiver

at the same time and place;
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Third, All creditors of such corporation

shall deliver a statement of their claims and
demands, and of the nature thereof, to the

receiver at the same time and place, which
statement shall be verified by the oath of the

creditor, or his agent or attorney.

The day fixed in such notice shall not be

less than sixty days from the date thereof,

and the place a convenient one in the county
where the proceediug is pending. Such no-

tice shall be published within one week after

it is made, once in each week for six weeks
in succession in some newspaper printed and
published in the county where the proceeding

is pending, if one be printed and published

therein, and if not, in some newspaper
printed in a county adjoining thereto. All

personal claims, demands and causes of ac-

tion against said corporation shall, unless

presented to the receiver within the time
in said notice limited, or to the court, be-

fore a division of the assets among the cred-

itors is ordered, be forever barred. Such
receiver shall be i-equired to give security for

the faithful performance of his duties here-

under, by bond running to the register of the

court, with such sufficient surety or sureties

and in such amount as shall be required and
approved by the circuit judge, and any
moneys recovered by suit thereon for breach
of condition shall be treated as part of the

assets of such corporation and be distributed

accordingly.

Appointment of receiver in chancery. § 8153.

Same. § 8158. Directors may be receivers. § 8182.

Court to appoint receiver on judgment In quo

warranto. 5 8659.

§ 4161e6. (As amended March 2G, 1895.)

Such receiver shall be vested with all the
estate, real and personal, and all the things

in action which were vested in such corpo-

ration at the time of the expiration of its

term of existence as fixed by its articles of

association and the laws of this State in that

behalf, and which have not since been in any
-wise divested; may bring suits and actions

for the same, and shall hold and dispose of

the same for the benefit of those interested

therein as creditors and stockholders, under
the orders of the court. He may sell the real

and personal property at such time and in

such manner as the court may direct, pro-

vided that the real estate shall be sold only
at public auction, on such notice as is pre-

scribed at the time of such sale by law for

the sale of real estate on foreclosing a mort-
gage in chancery. He shall report to the
court any sale of real or personal property
made by him, and if the court shall l>e

satisfied that such sale is for the best in-

terests of those concerned therein, an order
shall be entered confirming such sale and
directing a conveyance thereof, by the re-

ceiver as such, to the purchaser or pur-
chasers, and such conveyance, when made
and confirmed, shall transfer all the rights,

title, claim and interest whether legal or
equitable, which such corporation had, im-
mediately before the expiration of its cor-

porate term or thereafter, and sliall vest
in such purchaser, his heirs and assigns, the
same riglit and title as could have been con-
veyed by such corporation while its corpo-
rate term was current and such purchaser
shall hold the same free and clear of all

claims thereon by such corporation, its cred-
itors and stockholders, except as herein
otherwise provided.

Sale of property by receiver not to be ques-

tioned. § 4161f. Receiver to pay taxes. § 4161f3.

Powers and obligations of. S 8159. Riglits, au-

tliority and duties of receivers. §§ 8183-8210.

§ 41Gle7. (As amended March 26, 1895.)

Such receiver shall report to the court, from
time to time, as directed upon the condition
of the estate, the amount of money in his

hands, and the claims or debts against the
corporation proved or filed; and the money
in his hands shall be paid into court by him
and distributed (after payment of the proper
expenses in the proceeding) first among the
creditors (if any) and then, as to the residue,

among the stockholders, as the court shall

direct.

Final report of receiver. § 41(jle9. Account by
receivers, settlement of, etc. §§ 8202-8206.

[Stocliholders are not entitled, upon dissolution,
to any corporate property until debts are paid;
and they are estopped from denying their lia-

bility therefor to the extent of their interest.
Brewer v. Salt Assn., 58 Mich. 351; s. c. 25 N.
W. Rep. 374.]

§ 4161e8. (As amended March 26, 1895.)

compensation for the discharge of his duties
Such receiver shall receive such reasonable
as the court may deem proper, and such
charges, and all proper disbursements by
him made in the discharge of his duties and
allowed by the court shall be first paid out
of such moneys, and the court may allow a
reasonable sum to the complainant as a
solicitor's fee in the proceedings, together
with all proper disbursements made by him
therein, which sum, when allowed by the
court, shall be paid by such receiver out of

any moneys in his hands before any distribu-

tion is made to creditors or stockholders.

§ 41Gle9. (As amended March 26, 1895.)

After such receiver shall have disposed of

all the estate of such corporation, he shall

make his final report, which shall state what
disposition has been made of such estate,

and the moneys received therefor, and the
disbursements made by him, and on the filing

of such report the coiu-t may make an order
for the distribution of any surplus remaining
in his hands, and such receiver may, on
compliance with such order, be discharged
of his trust.

See § 4161e7.
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§ 4161f. (As amended March 26, 1895.) No
sale or disposition of any sucli real or per-
sonal property, conveyed by such receiver
and confirmed by the court pursuant to the
provisions of this act, shall be questioned
by any one, in any suit or proceeding in law
or equity, in any court of this State, after
the expiration of one year from the date of
such confirmation, and nothing herein con-
tained shall be construed or held to receive
any debt or claim against such corporation
which is or shall be barred by any statute of
limitations.

See § 4161e6, and cross-references.

§ 4161fl. (As amended March 26, 1895.)
Any stockholder of such corporation may be-

come the purchaser of the property thereof,
and may be credited upon the purchase price
with such proportion thereof as his stock
bears to the eijtire capital stock of such
corporation: Provided, That in such case,
such purchaser shall not be exonerated from
contribution for the payment of debts and
expenses, but shall thereafter pay into the
court such proportional amount for that pur-
pose as the court may order and for such
amount the property purchased shall also

be holden.

§ 4161f2, (As amended March 26, 1895.) In
case the claim of the complainant to be
a stockholder or creditor, of such corporation
shall fail or be disproved, the proceeding
may go on at the desire and for the bene-
fit of any other stockholder or stockholders,
creditor or creditors, who may have appeared
in such proceeding, and whose right to con-
tinue the same shall be made to nppear; and
duly certified copies of the final decree to
be made in the proceeding may be recorded
in the office of the register of deeds of the
counties wherein the lands are situate, and
such record or certified copies thereof shall

be prima facie proof of such decree and sale,

and of the regularity and validity of all

steps taken to obtain the same.

See § 4161d8, and cross-references.

§ 4161f3. (As amended March 26, 1895.) All
taxes levied upon the corporation or its prop-
erty shall be paid out of its assets by the
receiver, and the creditors of the corpora-
tion whose claims have been presented and
allowed under the provisions of this act shall

be paid in the following order:
First. All persons who shall have furnished

or performed any labor for the corporation,
and all bona fide holders of any draft or
order for the payment of money due for any
such labor, issued or drawn by an officer,

clerk or agent of such corporation, shall

be paid in full if there be funds sufficient,

after the payment of taxes and the expenses
of the proceeding, and if not, then pro rata;

Seicond, All other creditors holding personal

claims or demands against the corporation

shall be paid in full, if there be a sufficient
surplus after the payments mentioned in the
preceding subdivision, and if not, then pro
rata.

See § 4161d, and cross-references. Powers of re-
ceivers. § 4161e6, and cross-references.

§ 4161f4. (As amended March 26, 1895.)
After the property of the corporation shall
have been sold, and the report of the re-
ceiver showing the claims filed with him
under section nine of this act, made, and
after such claims shall have been passed
upon by the court, the court, or the judge
thereof, may make an order in the cause,
which order shall recite, among other things,
the amount of the claims reported and al-
lowed against the corporation and shall sum-
mon all personal creditors of the corporation,
if any, whose claims have not been pi-e-

sented. to present and file their claims with
the register of the court on or before a day
certain therein to be stated not less than
eight weeks from date thereof, or the same
will be forever barred. Such order shall be
published within one week from its date,
once in each week for four successive weeks,
in some newspaper specified in the order
printed and published in every county
wherein the order for appearance of the
corporation mentioned in section seven of
this act was published, or in an adjoining
county in the case in said section seven pro-
vided; and on filing in the cause due proof
of such publication, and after the expiration
of the time limited therein for presenting
and filing claims with the register, all such
claims not presented and filed shall be for-

ever barred as against such corporation and
its assets.

Order of conrt. § 4161e2. Meeting of creditors

called. § 8190. Debts not exhibited. § 8198.

§ 4161f5. (As amended March 26, 1895.)
The court in which proceedings are brought,
or in proper cases the judge thereof, may
make such orders for the manner of hear-
ing, proving and contesting claims against
such corporation, and of hearing, proving
and contesting the rights of persons claim-
ing to be stockholders thereof, not incon-
sistent with the provisions of this act as
shall be just and proper, and may make all

such orders and decrees touching any pro-
ceedings hereunder proper to secure the
rights of persons interested, not inconsistent
herewith. The court may also make such
orders and regulations as may be conve-
nient and necessary, after payment of ex-
penses and of claims against the corporation
and touching the division of the same
among stockholders of tlfe corporation who
may thereafter and from time to time ap-
pear claiming to share therein.

See S 4161e2.
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§ 4161f6. (As amended March 26. 1895.)

Any corporation, person or persons claiming

to be aggrieved by any decree or final order

of any circuit court in cliancery in any pro-

ceeding mentioned in this act, may appeal

therefrom to the supreme court. Such ap-

peal shall be claimed by a written claim

delivered or transmitted within twenty

days from the entry of such decree or final

order to the register in chancery of the

court where such decree or final order was
entered, which said register shall make
entry of, and the appellant shall, within the

same twenty days file with said register,

and with suflacient sureties approved by the

circuit judge, or said court, or a circuit com-

missioner of the county wherein said decree

Avas entered, and with such penalty as such

judge or commissioner shall approve, condi-

tioned for the diligent prosecution of such

appeal, and for the performance or satis-

faction of any decree or final order of the

supreme cdurt against the appellant in the

cause, and for the payment of all costs

that may be awarded against the appellant

in said supreme court in the matter of said

appeal; that upon the filing of said bond
with approval as aforesaid, the appeal shall

be deemed perfected, and the register in

chancery shall, on payment of five dollars

to him on behalf of the appellant, malve re-

turn to the supreme court, and the supreme
court shall have power to hear and deter-

mine such appeal and all matters concern-

ing the same, and shall have power to re-

verse, affirm or alter the order or decree

appealed from and to make such other or-

der or decree therein as shall be just, in

like manner and with like effect as on ap-

peals in suits in chancery according to the

existing statutes of the State of Michigan
and the rules of the supreme court in such

case made and provided. The supreme court,

while any appeal shall be pending therein,

may, on special motion, give such directions

as to said court shall seem proper concern-

ing any stay of proceedings; the supreme
court, or the circuit judge of the court

where such decree or final order was made,

shall, on special motion and proper showing,

have power after such appeal is perfected

to order an additional bond and fix the

penalty thereof, and approve the sureties

thereto, or to refer such approval to a cir-

cuit court commissioner of said county

aforesaid, or the circuit court may, con-

cerning any bond aforesaid, order a suit to

be brought and prosecuted for the benefit

of any "person, persons or corporation as

such court may direct, and thereupon such
suit may be brought and prosecuted to ef-

fect, and all moneys collected in such suit

shall be disposed of as such court shall

direct.

See 5 8211a.

§ 4161f7. (As amended March 26, 1895.)

In making return to any appeal, it shall

be necessary to transmit to the supreme
court only such part of the files, records
and proceedings as may be necessary to
enable the supreme court to pass upon the
order or decree appealed from, but the su-
preme court shall have power to order such
further return to be made to the appeal
as it may deem necessary.

§ 4161f8. (As amended March 26, 1895.)

All proceedings begun under said acts num-
bered two hundred sixty-two and one hun-
dred thirty-seven, up to the time this act
takes effect, may continue and be prose-
cuted to a conclusion thereunder, and in

such case shall be and remain as valid and
effectual as if this act had not been passed,
or, at the pleasure of the complainant, or
complainants therein, may be continued
and prosecuted under this act: Provided,
That any party to proceedings begun under
said acts two hundred sixty-two and one
hiindred thirty-seven shall have the right
of appeal seciu-ed by this act.

§ 4162. It shall be lawful for any manu-
facturing company heretofore incorporated
or organized under any law or laws of this

State, or which may hereafter be incorpo-
rated or organized under the same, to es-

tablish an office or offices for the transac-
tion of business without this State, and
within the United States, and to hold any
meeting of the stockholders or directors of
such company at such office so provided
for: Provided, That there shall always be
one business office within this State, and
that service of any notice or process may
be made upon the agent in charge of such
office, which shall be binding upon such
company. The place of holding such offices

shall be fixed by a vote of a majority of
stockholders at any lawful meeting called
for that purpose, and after being fixed shall

not be changed within one year, and shall
be certified by the directors or trustees of
such company or association within two
mouths from the time such office or offices

were so located.

Business may be oonrtiictecl, where. § 4161a7.
Removal of office, etc. § 4161b7, and cross-ref-

erences.

§ 4163. In all cases wherein any such com-
pany or the directors thereof may have es-
tablished any such office or offices without
this State, and within the United States,
before the passage of this act, the same
shall be and remain the office or offices of
such company, until changed by such com-
pany or the directors thereof: Provided,
Notice be given of the location of said office

or offices to the secretary of State as pro-
vided for in section one of this act*

§ 4104. All meetings heretofore held or
corporate acts done without the limits of
this State by any such company, shall be

•§ 4162.
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held and are hereby declared to be as law-
ful and binding as thoush held or done in

this State: Provided always. That sncli

meetings and acts would have been valid
if had within this State.

See § 4161a2, and cross-references.

Part XXIV. Corporations in General.

CHAPTER CXCI.

General Provisions Relating to Corpora-
tions.

Sec. 4S60. General powers of corporations.
4861. By-laws may provide for what.
4S62. Notice of first meeting of corporations.
4863. Same.
4864. When notice unnecessary.
4865. Members may fill vacancies and trans-

act other business.
4866. Corporations may hold land and re-

ceive subscriptions to stock in pay-
ment therefor; how stock may be
transferred.

4867. Corporations to continue for certain pur-
poses for three years after dissolu-
tion.

4868. All corporate property, including fran-
chise, may be sold on execution.

4869. Notice of such sale.
4870. Adjournment of sale.
4871. Who considered highest bidder.
4872. Officer's return; rights of purchasers.
4873. Purchasers may recover penalties which

corporation might have recovered.
4874. Powers and duties of corporations after

sale of franchise.
4875. Franchise, how redeemed.
4876. How damages may be recovered for in-

juries to property.
4877. Where proceedings on execution, etc.,

may be had.
4878. When contribution may be enforced in

chancery.
4879. Acts of incorporation passed since 1839

may be altered or repealed; proviso.
4880. Returns to supervisors.
4881. Forfeiture for neglect.
4882. Forfeiture for transferring shares

fraudulently.
4883. Returns to State treasury.
4884. Examination of banks and other corpo-

rations.
4885. Purchasers entitled to the rights, etc.,

of original corporators.
4885a. Election of directors; right of stock-

holders in voting.
4886. Individual liability of stockholders; en-

forcement of.

4887. Not liable until judgment obtained
against corporation, etc.

4888. When court may enter order for names
of persons on company books, etc.

4889. Petition of plaintiff, what to set forth;

order of citation issued by clerk.

4890. Answer of persons cited.

4891. Issue, how tried.

4892. Return on execution of amount unpaid
prima facie evidence, etc.

4893. Each issue treated as original suit as

to costs; review by supreme court.

4894. Judgment to be rendered against re-

spondent, when.
4895. Judgment when issue determined

against respondent.
4896. Court to make order apportioning sum

adjudged pro rata; execution.

4897. Duty of court on return of execution
unsatisfied.

4898. Stockholder compelled to pay may en-

force contribution.
4899. Acts repealed.

Sec. 4900. What corporations to keep transfer
books and list of stockholders at
office in this State; penalty for fail-
ure.

4901. Transfer of stock.
4902. Notice of application for alteration or

amendment of charter; how given.
4903. Where notice to be published.
4904. When application may be made with-

out previous action.
4904a. How incorporation may be renewed.
4904b. When renewed corporation shall be-

gin; powers and liabilities.
4904e. Corporations may sell all property and

franchises.
4904f. Purchasers thereof may organize a

corporation.

§ 4860. All corporations shall, when no
other provision is specially made, be capa-
ble, in their corporate name, 1. To sue and
be sued, appear, prosecute and defend all
actions and causes to linal .iudgment and
execution, in any courts or elsewhere;

See Const., art. XV, § 11. General powers of
corporation. § 4161b2. Service of process.
§ 4161c9. Execution. § 4161dl, and cross-refer-
ences. Proceedings in chancery for winding up
corporation. § 4161d7 et seq. Damages for injury
to property. § 4876. Order of court for name's
on company books. § 4888. Court of arbitration.

§ 653418 et seq. Courts held by justices of the
peace. §§ 6861-7087. Evidence. §§ 7513-7545.
Proceedings by attachment. §§ 8025a-8025d. Pro-
ceedings against garnishees. §§ 8055-8057. Same.
§§ 8086-8088. Proceedings in courts of law.

§§ 8135-8147. Same in chancery. §§ 8148-8173.
Proceedings for voluntary dissolution of corpora-
tion. §§ 8174-8211a. Writs of scire facias. §§ 8618-

8634. Proceeding in quo warranto. §§ 8635-8602.

Action of ejectment against corporation provided
for. Act of 1891, at p. 64. Proceedings in nature

of discovery. Act of 1895, at p. 70.

[A corporation may be liable in tort, even
though malicious intent has to be proved. Wachs-
muth V. Bank, 96 Mich. 426; s. c, 56 N. W.
Rep. 9.

Agent's motive in commission of a tort may be
imputable to the corporation. Id.

And it is subject to prosecution for creating and
maintaining a nuisance. People v. Lead Works, 82
Mich. 471; s. c, 46 N. W. Rep. 735. But it can-
not be held liable for the malice of one of its

stockholders toward a person, unless it be shown
that such stockholder inspired or counseled the
corporate act complained of. Randall v. News
Assn., 97 Mich. 136; s. c, 56 N. W. Rep. 361.

Evidence of reputed wealth of a defendant cor-
poration in a suit for libel is iuadmissible. Id.

Representations of a promoter of a corporation
to be organized may constitute a basis of action,

if fraudulent and made with intent to deceive.
French v. Ryan, 104 Mich. 625; s. c, 62 N. AV.

Rep. 1016.
A corporate wrong must be remedied in the cor-

porate name, if directors will consent to demand
it; a stockholder cannot bring suit in his own
name without at least showing that the corporate
authorities have refused to act on proper applica-
tion. Talbot V. Scripps, 31 Mich. 268.

A conspiracy with part of the directors to de-

stroy the business and franchises of the corpora-
tion for benefit of a rival is a corporate wrong for

which the proper remedy is by suit in corporate
name. Id. Neither stockholders nor creditors

can sue for the collection of property or claims

on behalf of the corporation but only the cor-

poration itself. La Grange v. State Treasurer, 24

Mich. 468.
. :, ^ ^ ^. ^.

Only fraud and misconduct by directors can
create any equity to allow any other person in-
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terested to prosecute. Id. The sole creditor of

a corporation, after obtaining judgment, may
maintain a suit against stockliolders having cor-

porate assets in their possession, and may, as

against the corporation, seels a discovery of names
of stockholders. Brewer v. Salt Assn., 58 Mich.

351; s. c, 25 N. W. Rep. 374.

A single stockholder can sue the corporation to

protect his individual rights, but to sue for pro-

tection of rights of the corporation against third

persons, he must show a clear breach of duty on
part of directors. Detroit v. Dean, 106 U. S. 537;

s. c. 1 Sup. Ct. Rep. 560.

The general rule is that stockholder's suit must
be brought in a court of equity, but there are ex-

ceptions to this rule. Hanley v. Balch, 94 Mich.
315: s. c. 53 N. W. Rep. 954.

The question of power of chancery court to

grant an injunction at suit of an individual in-

juriously affected by the ultra vires acts of a cor-

poration is settled in the affirmative by previous
adjudications of this court. Alpena v. Circuit

Judge, 97 Mich. .5.50; s. c, 50 N. W. Rep. 941.

A declaration charging, in effect, that defend-
ants have procured control of a corporation b/
deception and fraud, for purpose of wrecking it, is

a declaration in case for fraud. Smith v. Thomp-
son, 94 Mich. 381; s. c. 54 N. W. Rep. 168.

As to the rules governing the joinder of stock-
holders, see Pettibone v. McGraw, 6 Mich. 441;
Titus V. Mining Co., 8 id. 183: Westcott v. Mining
Co., 23 id. 145; Bengley v. Wheeler, 45 id. 493;
s. c, 8 N. W. Rep. 75; Brewer v. Salt Assn., 58
Mich. .351: s. c. 25 N. W. Rep. 374.

An insolvent stockholder is not necessary to a
bill filed to enforce a judgment against the cor-
poration. Wilson V. Wine Co., 95 Mich. 117; s. c,
54 N. W. Rep. 643.
Where a corporation is sued upon a contract

signed by a stockholder individually, there being
no evidence of any original authority, express or
implied, or of a subsequent ratification, it is

proper to direct a verdict for defendant. Donog-
hue V. Rv. Co., 87 Mich. 13; s. c, 49 N. W. Rep.
512.
One who has general management of a corpora-

tion is authorized to execute an appeal bond for
it. Sarmiento v. Davis Co., 63 N. W. Rep. 205.]

2. To have a commou seal, wliicli tbey
may alter at pleasure;

A law uniform with laws of other States, relat-

ing to sealing of deeds, etc., established. Act of

1895, at p. 71. Proof of instruments executed

under seal. Act of 1893, at p. 66.

[Corporate seal affixed to a written instrument
is prima facie evidence that it was affixed by
proper authority. Benedict v. Denton, Walker,
336.
Where agents executing an instrument for a cor-

poration sign their own names and affix their

own seal, such seals are merely nugatory, and the
instrument is to be regarded as the simple con-

tract of the corporation. Regents v. Detroit, etc.,

Soc, 12 Mich. 138.
The cashier of a bank, being usually the keeper

of its seal, is presumptively the proper person
to affix such seal to a corporate conveyance. Mer-
rill V. Montgomery, 25 Mich. 73.

In absence of proof, authority of president to

affix corporate seal to an instrument will be pre-

sumed. Grav V. Waldron, 101 Mich. 613; s. c, 60
N. W. Rep. 288.]

3. To elect, in such manner as they shall

determine to be proper, all necessary oflficers,

and fix their compensation, and define their

duties and obligations;

See § 4161a3, and cross-references.

[Corporations may appoint agents by parol. De-
troit V. Jackson, 1 Doug. 106; Johns v. People, 25

Mich. 499; Taymouth v. Koehler, 35 Id. 22. And
parol proof is admissible as to the official char-
acter of corporate officers or agents. Cahill v.
Ins. Co., 2 Doug. 124; Druse v. Wheeler, 22 Mich.
439; Jhons v. People, supra.
A corporation is bound by acts of its officers

de facto; and it need not be shown that they
were regularly elected. Cahill v. Ins. Co., 2 Doug.
124. The rule recognizing the rights of officers
de facto applies to corporations de facto. Clement
V. Everest, 29 Mich. 19.
Authority of corporate agent may be inferred

from adoption or recognition of his acts by the
corporation. Detroit v. Jackson, 1 Doug. 106.

It is immaterial, as against strangers, whether
person acting as managing director received a
specific appointment from the board of directors,
if his services as such have been invariably recog-
nized and accepted by the corporation. Walker
v. Detroit, etc., Co., 47 Mich. 338; s. c, 11 N. W.
Rep. 187.
The official character of the last secretary of a

corporation is not destroyed by mere lapse of
time so as to prevent his releasing a mortgage
given by the corporation. Kimball v. Goodburn,
32 Mich. 10.

Power to appoint a temporary secretary is in-

cidental to corporate meetings. Bank v. St.

Joseph, 46 Mich. 526; s. c. 9 N. W. Rep. 838. A
corporation has no memory except through its

officers and agents. Ry. Co. v. Wheeler, 20 Mich.
419.
In absence of charter provision to contrary, pre-

sumption is that president, secretary and treas-
urer are authorized to make all necessary con-
tracts in transacting the ordinary business of
the corporation, within the legitimate scope and
purposes of its organization. Eureka, etc.. Works
V. Bresuahan, 60 Mich. 332: s. c, 27 N. W. Rep.
524. A contract made by the superintendent and
manager of a corporaiiou. relating to its ordinary
business, binds the corporation. Whitaker v. Kil-
rov. 70 Mich. 635: s. c, 38 N. W. Rep. 606.

Persons dealing with mining superintendents
may, in absence of notice, assume their authority
to cover all the ordinarv local business. Mining
Co. V. Senter, 26 Mich. 73.

The general agent and manager of a mining
company is presumably empowered to sell its per-
sonal propertv. Scudder v. Anderson. 54 Mich.
122: s. c, 19 N. W. Rep. 775. But, without being
specially empowered, he has no power to make
promissory notes in company name. Iron Mine v.

Bank, .39 Mich. 644; see. also. Iron Mine v. Bank,
44 id. 344: s. c, 6 N. W. Rep. 82.3.

A corporation can give its treasurer parol au-
thority to execute a promissory note in its name.
Odd Fellows v. Bank, 42 Mich. 461; s. c, 4 N. W.
Rep. 158.
It is not among the implied powers of any cor-

porate officer to bind the corporation to an in-

crease of capital stock; as by promising to pay
an employe for his services in such stock. Finley
& L. Co. V. Kurtz, 34 Mich. 89.

Whether president of a corporation can confess
judgment therefor without authority from direct-
ors, (luere. Jones v. Avery, 50 Mich. 326; s. c,
15 N. W. Rep. 494. Treasurer, as such, has no
such power. Stevens v. Iron Co., 57 Mich. 427;
s. c. 24 N. W. Rep. 160.
The novation of a debt due from a corporation

is within authority of a general agent who has
power to pay its debts. Mulcrone v. Lumber Co.,
55 Mich. 622: s. c, 22 N. W. Rep. 67.

President cannot make arrangement which will
release his own personal liability or tliat of his
co-directors. Gallerv v. Bank, 41 Mich. 169; s. c,
2 N. W. Rep. 193.
Treasurer cannot bind corporation by written

admissions as to salary of agents; fixing such
salarv belongs to board of directors. Mfg. Co. v.

Mc.'^llistcr. 36 Mich. 327.
President and secretary are proper officers to

agree upon an arbitration. Pitch v. Hydraulic
Co.. 44 Mich. 74; s. c, 6 N. W. Rep. 91.

Directors cannot use corporate funds in pay-
ment of a note made by them to the president as
payee, and for its benefit. Id.

Officers empowered by directors to let a contract
cannot lawfully take an interest therein. Flint
V. Dewey, 14 Mich. 477. Whether ratification by
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the board with full knowledge could render such
a contract binding on the company, quere. Id.
The action of an officer in taking an interest in
a contract is not void, but voidable. Richardson
V. Welch, 47 Mich. 309; s. c, 11 N. W. Rep. 172.
Courts of equity cannot interfere with action

of such officers as a corporation has placed in
charge of its affairs, unless such action exceeds
their discretion or amounts to aggravated miscon-
duct equivalent to fraud. Cicotte v. Anciaus, 53
Mich. liL'S; s. c, IS N. W. Rep. 793.
Possession by an officer of a company is not the

company's possession unless held for that p\ir-
pose. Doyle v. Mizner, 4u Mich. IGO.
That a person is a company's managing agent,

and that a trespass on another's land is, in a
course of business, under his authority as agent,
would not necessarily make the trespass his.
Bath V. Caton. 37 Mich. 199.
Corporate officers act in a judicial capacity and

are accountable in equity as trustees; but if they
have gone out of office, the remedy against them
for an appropriation of corporate funds to their
own use is at law and not in equity, if discovery
is not sought. Bridge Co. v. Van Etten, 36 Mich.
210.
Fact that person having general direction of a

corporation is also its president does not operate
as a limitation of the powers exercised by such
agents or managers. Ceeder v. Lumber Co., 86
Mich. 541; s. c, 49 N. W. Rep. 575.
President of a manufacturing company, who is

also its manager, must be presumed to have all

the powers of any agent exercising like control
or management, and to have authority to do what
is usually and ordinarily done by such iigents or
managers. Id.
Where, under by-laws of a corporation, same

person held the office of president, treasurer or
general superintendent, large powers being vested
in the holders of those offices, for five years, dur-
ing which no corijorate meetings were held, it

was held that he could bind the corporation by
an agreement which assigned part of its accounts
as collateral security to a bank from which the
corporati<m had borrowed monev. Bank v. Purifier
Co., 84 Jlich. 3G4; s. c, 47 N. W. Rep. 502.

Corporations are bound by the acts of their
agents to same extent, and under same circum-
stances, as natural persons. Lumber Co. v. Wil-
liams, 73 Mich. 86; s. c, 40 N. W. Rep. 940.

Compromising claims, settling unliquidated dam-
ages, and releasing debts are not acts which come
within the ordinary duties of a cashier, book-
keeper, or corresponding clerk. Id. Right of
corporation to terminate official relations of an
emplove discussed. Chamberlain v. Stove Works,
103 mch. 124; s. c, 61 N. W. Rep. 532.
Unauthorized bond given by the president of a

corporation held no defense to an action of fore-

closure bv the corporation against the obligee.
Bank v. Levanseler, 73 N. W. Rep. 399.]

4. And to make by-laws and re.iriilations

consistent with the laws of the State, for

their own government, and for the due and
orderly conducting of their affairs, and the
management of their property.

By-laws may provide for what. § 4861. Man-
ner of electing director prescribed by by-laws.

§ 4161a3.

[PoTvers In general.— A corporation posses-
ses only those powers conferred by its charter,
either expresslv or as incidental to its existence.
Bank v. Niles, 1 Doug. 401; Orr v. Lacey, 2 id. 230.
It has such powers and capacities as are given it,

and none other; and every abuse of such powers
is a cause for forfeiture of franchise. People v.

Bank, 1 Doug. 282; Atty.-Gen. v. Bank, Walker,
90. Grants of corporate franchises are to be
strictly construed. McMillan v. R. R. Co., 16
Mich. 79. The grant of specific powers is an ex-
clusion of other powers in reference to same sub-
ject-matter. Bank v. Niles, supra.
Contracts In violation of the charter are void.

52

?rf/ Z; H^J"' 2 Doug. 230; Hurlbut v. Britain, Id.
191; Smith v. Barstow, id. 155; Bank v. Niles, 1
Id. 401.
Where by its charter a corporation Is confined to

one kind of business it cannot engage in any other.
Thus, a railroad company cannot engage in bank-
ing. People V. R. R. Co., 12 Mich. 389.A mining corporation may buy timber. Mining
Co. V. Senter, 26 Mich. 73. But may not issue
accommodation paper and deliver it to strangers.
Beecher v. Dacey, 45 Mich. 92; s. c, 7 N W
Rep. 689.
There is no legal presumption that a wire com-

pany is not authorized by its charter to go into
any branch of the wire business. Wire Co. v.
Moore, 55 Mich. 010; s. c, 22 N. W. Rep. 62.
A corporation may, in furtherance of the object

of its creation, contract with an individual, though
the effect of the contract mav be to impose upon
the company the liability of a partner. Paper Co.
V. Courier Co., 67 Mich. 152; s. c, 34 N. W. Rep.
556.
A contract entered into by a corporation before

filing Its articles, as required by statute, may be
subsequently ratified. Whitney v. Wyman,' 101

Whether a corporation can be restrained from
dealings prohibited to a stockholder merelv be-
cause it has such a stockholder, quere. 'Beal v.
Chase, 31 Mich. 490.
The bona fide transferee of negotiable paper Is-

sued by a corporation having power so to do may
presume that it was authoritatively and regularly
issued. Bank v. Barge Co., 52 Mich. 4;i8; s. c, 18
N. W. Rep. 206. Corporate notes, given to take
up individual obligations of members of the cor-
poration, are not given in the regular course of
business, and are presumptively ultra vires; and
no officer can give them without special authority;
and this must be expressly and affirmatively
shown to entitle one who takes such notes to the
protection of n bona fide holder. McLellan v.
File Works, .56 Mich. .579; s. c, 23 I-s. W. Rep.
321; Bank v. Knitting Works, 68 Mich. 620; s. c,
36 N. W. Rep. 096.
Power to execute a mortgage upon its personalty

to secure its debts is incident to the existence of
a corporation, and can be taken away only by
express or clearly implied legislative prohibition.
Walrath v. Campbell, 28 Mich. 111.
Power of a corporation, independent of statu-

tory provisions, to mortgage its franchises con-
sidered. Joy V. Plank Road Co., 11 Mich. 155.
A corporation regularly organized can mortgage

or convey its rights, property and franchises as
though it were an individual, subject only to legis-
lative restrictions; and it may do so whether the
rights were conferred on the original incorporators
or on subsequent stockholders. Detroit v. Gas
Light Co., 43 Mich. 594; s. c, 5 N. W. Rep. 1039.
Where the only authority for mortgaging cor-

porate property was a resolution of directors, pro-
viding for a general mortgage, and that given was
not general, but given to secure a particular debt,
it could not be sustained in hands of original
holder, and without any extension of time or
other circumstance making out a case of a mort-
gage in good faith entitled to protection. Dovle
V. Mizner, 42 Mich. 332; s. c, 3 N. W. Rep. 968.
A chattel mortgage executed by president, secre-

tary and treasurer was valid, although no formal
action was taken authorizing the same, but was
agreed upon and assented to by all directors and
stockholders assembled together. Eureka, etc.,
Works V. Bresnahan, 60 Mich. 332; s. c, 27 N. W.
Rep. .524.

Although a general agent in Michigan and a
financial officer in New York were the only stock-
holders having beneficial interest In the corpora-
tion, a person dealing with the corporation could
not hold them as partners. N. Y. Iron Mine v.
Bank. 39 Mich. 644.
Where corporate bonds were issued to be sold

for cash, but were, in fact, pledged as collateral
security, objection to this disposition of them can
be raised only by the corporation or its stock-
holders, unless existing rights are affected.
Beecher v. Rolling Mill Co., 45 Mich. 103; s. c,
7 N. W. Rep. 695.
Corporations are placed upon same footing as

natural persons in regard to their contracts and
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the implications upon which they may be based.
Cicotte V. Church, 60 Mich. 552; s. c, 27 N. W.
Rep. 682.
A corporation cannot be held to have contracted

unless by such agents or officers as have express
or Implied authority. Lockwood v. Boom Co., 42
Mich. 5.37; s. c, 4 N. W. Rep. 292. And is not
liable for debts of a firm out of which it has
been organized, even though thei-e is no difference
in membership. McLellan v. Pile Works, 56 Mich.
579; s. c. 23 N. W. Rep. 321. And where it has
received benefit of services it cannot repudiate its
indebtedness therefor on ground that its by-laws
do not permit it to run in debt without order of
its directors. Donovan v. Engine Co., 58 Mich. 38;
s. c, 24 N. W. Rep. 819.
An undertaking by all stockholders severally on

its behalf does not bind the corporation; where
joint action is required by law, individual action
is of no avail. Finley, S. & L. Co. v. Kurtz, 34
Mich. 89. An agreement with individuals that
when they become incorporated they will give
plaintiff a certain amount of paid-np stock is not
a dealing with the corporation itself, but a per-
sonal bargain. Carmody v. Powers, 60 Mich. 26;
s. c, 26 N. W. Rep. 801.
The liability of a corporation for the acts of

one who, with its assent, has controlled and sold
its paper for his own benefit is no less than that
of an individual would be. Bank v. Barge Co.,
52 Mich. 165; s. c, 17 N. W. Rep. 790.
Where articles of association prohibited corpo-

rate officers from making purchases on credit,
held, that the corporation was not liable for such
purchases, unless subsequently ratified by it.

Hotchiu V. Kent, 8 INIich. 526.
A corporation cannot ratify any contract which

it has no power to make in the first instance.
Bridge Co. V. Jasper, 68 Mich. 441; s. c, 36 N. W.
Rep. 213.
An agreement by two of the three stockholders

of a corporation, who are also directors, that, in
consideration of the purchase of stock, the vendee
shall be employed as business manager for two
years, and if at end of that time he wishes to
retire they will repurchase his stock at a stated
price, is void as against public policy, unless as-
sented to by the other stockholder. Wilbur v.
Stoepel, 82 Mich. .344; s. c, 46 N. W. Rep. 724.
There is no legal identity between individuals

and a corporation which prevents it from becom-
ing a purchaser in good faith from one of its
members. Wrecking Co. A'. McMorran, 73 Mich.
467; s. c, 41 N. W. Rep. 510.
A corporation may contract with an individual

In furtherance of the object of its creation, though
the effect may be to impose upon it a partner's
liability. Paper Co. v. Coui-ier Co., 67 Mich. 152;
s. c, .34 N. W. Rep. 556.
Where a corporation has no power to convey a

title to or interest in its property, it is not es-
topped from claiming that its contract made no
such conveyance. College v. Rideout, 82 Mich. 94;
s. c, 46 N. W. Rep. 373.
Where stockholders sign articles of association,

knowing that the object of the organization is to
engage in a certain business therein specified, and
in which the corporation does engage, and thereby
incurs liabilities, the corporation will not be per-
mitted, in a suit to enforce such liabilities, to
plead a want of authority under the law to en-
gage in said business. Bank v. Elevator Co., 90
Mich. 5.-.0: s. c, 51 N. W. Rep. 641.
A railroad company having contracted with

chief owner of stock of another company for pur-
chase of his stock in order to acquire sucla com-
pany's roadbed, etc., and given its note therefor,
could not, after execution of contract and utiliza-
tion of property, deny, in a suit upon the note,
its power to make contract and execute note.
Dewey v. Toledo, etc., Co., 91 Mich. 351; s. c, 51
N. W. Rep. 1063.
A corporation cannot be held to have contracted

unless its officers or agent who make the con-
tract have express or implied authority to bind
the corporation. Mining Co. v. Mining Co., 80
Mich. 401; s. c. 45 N. W. Rep. 351.
Individual directors have no power to bind the

corporation. Id.
An implied promise cannot be raised against a

corporation, where by its charter it can only con-

tract in the prescribed way. except it be a promise
for money received or property appropriated un-
der the contract. Petz v. Detroit, 95 Mich. 169;
s. c, 54 N. W. Rep. 644.
Fact that work done under an employment not

authorized by the proper officer was necessary and
beneficial does not render the corporation liable.
Willis V. Toledo, etc., 72 Mich. 160; s. c, 40 N.
W. Rep. 205.
Where a corpoi-atJon succeeds to the business

of a copartnership, which it continues, and as-
sumes the contracts and obligations of the part-
nership, it is liable to same extent as the copart-
ners would have been for a failure to furnish
suitable machinery to a contractor under one of
said firm's contracts. Piette v. Brewing Co., 91
Mich. 605; s. c. 52 N. W. Rep. 152.
An officer's title added to his signature does not

necessarily make the paper the contract of his
corporation; it may be regarded as a mere personal
description. Knickerbocker v. Wilcox, 83 Mich.
200; s. c. 47 N. W. Rep. 123.
President of a New Jersey corporation, who re-

sides in New York, may, if authorized so to do
by the corporation, execute in its behalf, acknowl-
edged before a commissioner of deeds for Michi-
gan in New York, an assignment of a Michigan
mortgage owned by a corporation, so as to entitle
the assignment to record in Michigan. Grav v.
Waldron. 101 Mich. 613; s. c, 60 N. W. Rep. 288.
A chattel mortgage executed by officers of an

insolvent corporation with consent of all stock-
holders, is valid. Axle Co. v. Winans, 64 N. W.
Rep. 28.
In avoidance of mortgage executed by it, cor-

poration cannot deny its authority to take and
hold the mortgaged premises. Butter^vorth et al.

V. Bank, 72 N. W. Rep. 990. When mortgage
executed by a corporation may be etiforced
against it though ultra vires. Id.]

§ 4S61. All corporations may, by tbeir by-
laws, wbere no otber provision is specially

made, determine tbe manner of calling and
conducting tbeir meetings, tbe number of
members tbat sball constitute a quorum, tbe
number of sbares tbat sball entitle tbe
members respectively to one or more votes;

tbe mode of voting by proxy, tbe mode of
selling sbares for tbe non-payment of assess-

ments, and tlie tenure of office of tbe several
officers; and tbey may prescribe suitable
penalties for tbe violation of tbeir by-laws,
not exceeding in any case twenty dollars,

for any one ofCense; but no sucb by-laws
sball be made by any corporation, repug-
nant to the provisions of its charter.

Meetings, how called, etc. § 4161a2, and cross-

references. Directors to be chosen annually.

§ 4161a3. Majority to constitute a quorum.

§ 4161a9. Assessments. § 4161b.

[A corporation has implied powers to make by-
laws, unless expressly or impliedly restrained from
so doing by its charter. Williams v. Detroit, 2
Mich. 560.
Bv-laws are void if unreasonable. Allnutt v.

Subsidiary Court, 62 Mich. 110; s. c, 28 N. W.
Rep. 802. Or if contrary to the general principles
of the common law or the policy of the State.
Pulford V. Fire Department. 31 ISIich. 458.
Ex post facto by-laws are invalid. Id.

By-laws must apply to all members alike.

Stewart v. Society, 41 Mich. 67; s. c, 1 N. W.
Rep. 931. Where charter empowers president and
directors to make by-laws, the president and
majority of directore may make them. And an
allegation that they were made by president and
directors is supported by proof that they were
made l)v the president and such majority. Cahill
V. Ins. Co., 2 Doug. 124.]
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§ 4862. The first meetings of all corpora-
tions, unless otherwise provided for in the
ax?ts under which they are incorporated, or
In their articles of association, shall be called
by a notice, signed by one or more of the
members or persons associating to form the
corporation, setting forth the time, place and
purpose of the meeting; and such notice
shall, at least twenty days before the meet-
ing, be delivered to each member, or pub-
lished in some newspaper of the county
where the coi-poration shall be established,
or if no newspaper be published in the
county, then in a newspaper published in
an adjoining county, or in the city of
Detroit.

See § 4161a2, and cross-references.

§ 4863. Whenever, by reason of the death,
absence, or other legal impediment of the
officers of any corporation, there shall be
no person duly authorized to call or pre-
side at a legal meeting thereof, any justice
of the peace of the county where such cor-
poration is established may, on a written
application of three or more of the mem-
bers thereof, issue a warrant to either of the
said members, directing him to call a meet-
ing of the corporation, by giving such
notice as shall have been previously re-

quired by law; and the jiistice may, in the
same warrant, direct such person to pre-
side at such meeting until a clerk shall be
duly chosen and qualified, if there shall
be no other officer present legally author-
ized to preside thereat.

See § 4161a2, and cross-references.

§ 4864. When all the members of a cor-

poration shall be present at any meeting,
however called or notified, and shall sign a
written consent thereto on the record of such
meeting, the doings of such meeting shall be
as valid as if legally called and notified.

See § 4161a2, and cross-references.

[Where articles provide that notice of regular
meetings shall be given by mail, oral notice of a
meeting to assess stock is not sufficient as to per-
sons who did not appear at said meeting in re-
sponse thereto. Westcott v. Mining Co., 23 Mich.
145.]

§ 4865. The members of such corporation,
when so assembled, may elect officers to

fill all vacancies then existing, and may
act upon such other business as might law-
fully be transacted at regular meetings of
the corporation.

See § 4161a2-3, and cross-references. Directors
have power to fill vacancies. § 4161a6.

§ 4866. Every such corporation may hold
land to an amount authorized by law, and
may convey the same and may receive sub-

scriptions to its capital stock in lands situate
in the State of Michigan, or may receive
donations of lands situate in the State of
Michigan, to assist or enable such corpora-
tion to perform or complete any work of
public improvement in which company may
be engaged in pursuance of its charter, and
may sell and convey the same; and when-
ever the capital stock of any such corpora-
tion is divided into shares, and certificates
thereof are issued, such shares may be trans-
ferred by indorsement and delivery of the
certificates thereof, such indorsement being
by the signature of the proprietor, or his
attorney or legal representative; but such
transfer shall not be valid, except between
the parties thereto, until the same shall have
been so entered on the books of the cor-
poration as to show the names of the parties
by and to whom transferred, the number
and designation of the shares, and the date
of the transfer. And such corporation may
at any time amend its articles of associa-
tion, by filing amended articles of associa-
tion in the ofl3ce of the secretary of State,
which said amended articles of association
shall be made in all respects consistent with
the provisions of the act or acts under
which such corporation may be organized,
and shall be executed by said corporation
under its corporate seal, and by stock-
holders of said corporation owning at least
a majority of all the capital stock of said
corporation, under their seals, and duly
acknowledged.

See § 4161b3, note and cross-references. Stock to
be transferred on books. § 4161b5, note and cross-
references. See note to § 8136.

[A corporation with legal capacity to hold prop-
erty may take and hold it in trust. White y.
Rice, 70 N. W. Rep. 1024.]

§ 4867. All corporations whose charters
shall expire by their own limitation, or shall

be annulled by forfeiture or otherwise, shall

nevertheless continue to be bodies coi*porate,

for the term of three years after the time
when they would have been so dissolved,

for the purpose of prosecuting and defend-
ing suits by or against them, and of en-

abling them gradually to settle and close

their concerns, to dispose of and convey their

property, and to divide their capital stock;
but not for tlie purpose of continuing the
business for which such corporations have
been or may be established.

See Const., art. XV, § 10.

[The purpose of granting three years for closing
up affairs was not to limit but to enlarge cor-
porate privileges so that they might continue busi-
ness throughout the whole chartered period. Be-
wick V. Harbor Co., 39 Mich. 701.

A Michigan corporation can begin legal proceed-
ings in its own name at any time within three
years after expiration of its franchises, and can
continue them to a close unless superseded by
trustees or receivers. Id.
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The repeal of a general law authorizing forma-
tion of corporations for definite periods does not
necessarily shorten the corporate existence or
destroy all corporate franchises. Id.
Above section applied. Montgomery t. Merrill,

18 Mich. 338.]

§ 4868. When any judgment shall be re-
covered against any turnpike or other cor-
poration, authorized to receive toll, the fran-
chise of such coiT)oration, with all the rights
and privileges thereof, together with all

their corporate property, both real and per-
sonal, may be taken on execution, and sold
at public auction.

See § 4161dl, and cross-references. Judgments
and executions. §§ 7697-7702.

[See James t. Pontiac, etc, Co.. 8 Mich. 91;
Joy Y. Jackson, etc., Co., 11 id. 155; Newberry v.
Iron Co., 17 id. 141; Blair v. Compton, 33 id. 414.]

§ 4869. The officer having such execution
against any corporation mentioned in the
preceding section, shall, thirty days, at
least, before the day of sale of the' fran-
chise, or other coi-porate personal property,
give notice of the time and place of sale,
by posting up a notice thereof in any town-
ship in which the clerk, treasurei-, or any
one of the directors of such corporation
may dwell, and also by causing an adver-
tisement of the sale, expressing the name
of the creditor, the amount of the execu-
tion, and the time and place of sale, to be
inserted three weeks successively in some
newspaper published in any county in which
either of the aforesaid officers rnay dwell,
if any such there be. and if no newspaper
be published in any such county, then in the
State paper.

Service of any legal process. § 4161c9.

[Corporate franchises were not subject to seizure
and sale upon execution at common law, but could
be reached only by a proceeding in equity. Au-
thority to sell on execution is based upon this
statute, whose provisions must be strictlv com-
plied with. The sheriff cannot proceed under the
feneral law concerning executions. James v.
ontiae, etc., Co., 8 Mich. 91.]

§ 4870. The officer who may levy any exe-
cution, as prescribed in the preceding sec-
tion, may adjourn the sale from time to
time as may be necessary, until the sale
shall be completed.

No stay of execution. § 6863.

§ 4871. In the sale of the franchise of any
corporation, the person who shall satisfy
the execution, with all legal fees and ex-
penses thereon, and shall agree to take such
franchise for the shortest period of time,
and to receive during that time all such toll
as the said corporation would by law be

entitled to demand, shall be considered the
highest bidder.

[The franchise is not sold absolutely, but only
for a limited time; and competition in bidding is
confined to the question of time. The corporation
is not deprived of its absolute title, nor does the
purchaser assume or have imposed upou him,
any of the duties and obligations of the corpora-
tion. James v. Pontiac, etc., Co., 8 Mich. 91; Joy
V. Jackson, etc., Co., 11 id. 166, 169.]

§ 4872. The officer's return on such execu-
tion shall transfer to the purchaser all the
privileges and immunities which by law
belonged to such coriwration, so far as re-

lates to the right of demanding toll; and the
officer shall, immediately after such sale,

deliver to the purchaser possession of all

the toll-houses and gates belonging to such
corporation, in whatever county the same
may be situated; and the purchaser may
thereupon demand and receive all the toll

which may accrue during the time limited
by the terms of his purchase, in the same
manner, and under the same regulations, as
such corporation was before authorized to
demand and receive the same.

See § 4161c5, and cross-references.

§ 4873. Any person who may have pur-
chased, or shall hereafter purchase under
the provisions of this chapter, the franchise
of any turnpike or other corporation, and the
assignees of such purchaser, may recover, in
an action on the case, any penalties imposed
by law for an injuo^ to the franchise, or for
any other cause, and Avhich such corporation
would have been entitled to recover during
the time limited in the said purchase of the
franchise; and during that time the cor-
poration shall not be entitled to prosecute
for such penalties.

§ 4874. The coiiwration whose franchise
shall have been sold as aforesaid, shall, in all

other respects, retain the same powers, and
be bound to dischai-ge the same duties, and
liable to the same penalties and forfeitures,
as before such sale.

[See Joy v. Jackson, etc., Co., 11 Mich. 155, 169.]

§ 4875. Such corporation may, at any time
within three months after such sale, redeem
the franchise, by paying or tendering to the
purchaser thereof the sum that he shall
have paid therefor, with ten per cent, in-

terest thereon, but without any allowance
for the toll which he may have received;
and upon such payment or tender, the said
franchise, and all the rights and privileges
thereof, shall revert and belong to said cor-
poration, as if no such sale had been made.

§ 4876. Whenever any damages may have
been, or may hereafter be assessed in favor
of any person, for any injury sustained in
his property by the doings of any such turn-
pike or other corporation authorized to re-
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ceive toll, or pay for the transportation of
persons or property, and the said damages
shall remain unpaid for the space of thirty
days after such assessment, such person
may have a warrant of distress against such
corporation, for the damages assessed, to-

gether with interest thereon, and his reason-
able costs, and the same proceedings shall be
had thereon, and with the same effect, as
upon an execution issued upon a judgment
against such corporation.

See § 4860, subd. 1, and cross-references.

§ 4877. All the proceedings aforesaid
respecting the levy of executions and war-
rants of distress, may be had in any county
in which either the creditor, or the president,

or any director, or the treasurer or clerk of

the corporation may reside, or in which such
corporation has personal or real estate.

See § 4860, subd. 1, and cross-references.

§ 4878. When the officers or members of a
corporation, or any of them, are liable for

any debts of the corporation, or for any acts
of such officers or members, respecting the
business of the corporation, and also when
any of the said officers or members shall be
liable to contribute, for money paid by any
other or others of them, on account of any
such debts or acts, the money may be re-

covered by a bill in chancei-j-; and the said
court may make all such orders and decrees
therein as may be necessary to do justice

between the parties.

See §§ 4886 et seq.

[See Pettibone v. McGraw, 6 Mich. 441.]

§ 4879. Evei-y act of incoi-poration passed

or which shall be hereafter passed, shall, at

any time, be subject to amendment, altera-

tion or repeal, at the pleasure of the legis-

lature: Provided, That no act of incorpora-
tion shall be repealed, unless for some
violation of its charter or other default,

when such cl'arter shall contain an express

provision limiting the duration of the same.

See Const., art. IV, § 43, note and cross-refer-

ences.

[Amendments must be in accordance with con-
stitutional provisions, and not such as to deprive
a corporation of its property without due process
of law. Detroit v. D. & H. R. R. Co., 43 Mich.
140; s. c, 5 X. W. Rep. 275.]

§ 4SS0. It shall be the duty of the clerk of

every corporation within this State, whose

capital stock is or shall be subject to tax-

ation for county or township purposes, and

if there be no such clerk, then of the di-

rectors of such corporation, annually, be-

tween the fifteenth day of March and the
first day of April, to make returns in person
or by mail, to the supervisor of each town-
ship, and the assessors of each ward or
district in any city in this State, in which
any shareholder in such corporation shall
reside; which return shall state the name of
each owner residing in such township or
city, the number of shares belonging to each
on the fifteenth day of March of that year,
and the par value of such shares.

See § 4161d, and cross-references.

§ 4881. If any clerk or director mentioned
in the preceding section, shall refuse or
neglect to make such return, or shall will-
fully make a false return, he shall forfeit
the sum of fifty dollars.

§ 4882. If any shareholder shall fraudu-
lently transfer any share in either of the
corporations mentioned in the twenty-first
section of this chapter, for the purpose of
avoiding taxation, he shall forfeit a sum
equal to one-half the par value of the shares
so transferred.

See § 4161b5, and cross-references. Taxation of

corporate property, etc. § 4161d, and cross-refer-

ences.

§ 4883. The cashier of each bank and the

secretary or clerk of each incorporated rail-

road, canal or turnpike company, shall, on
the first Monday of October in each year, or

within fifteen days previous thereto, make a
return to the State treasurer, verified by his

oath, stating the amount of capital stock of

such bank or railroad, canal or turnpike
company then actually paid in, and in de-

fault thereof, the whole capital stock men-
tioned in the act of incorporation of such
bank or company shall, for the purpose of

computing the State tax payable by such
bank or company, be deemed to have been
paid in.

Taxation of corporate property, etc. § 4161d.

Statement of shares of stock to be filed with secre-

tary of State, penalty for neglect. §§ 9351-9352.

§ 4884. It shall be the duty of the attorney-

general, whenever, and as often as shall be
required by the governor, to examine into

the affairs and condition of any bank or

banks, or other coii^orations in this State,

and report such examination in writing, to-

gether with a detailed statement of facts, to

the governor, who shall lay the same before

the legislature; and for that purpose the said

attorney-general shall have power to ad-

minister all necessary oaths to the directors

and officers of any such bank or other coi*-

poration, and to examine them on oath in

relatl.jU to the affaii-s and condition thereof,

aaifl to examine the vaults, books, papers
and documents belonging to such bank, or

pertaining to its affairs and condition; and
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the legislature, or either branch thereof,

shall have full power to examine into the

affairs and condition of any bank or other
corporation in this State at all times; and
for that purpose, any committee appointed
by the legislature, or either branch thereof,

shall have full power to administer all

necessary oaths to the directors, officers and
stocliholders of such bank or other corpora-

tion, and to examine them on oath in relation

to the affairs and condition thereof, and to

examine the vaults, safes, books, papers and
documents belonging to such corporation, or
pertaining to its affairs and condition, and
to compel the production of all keys, books,
papers and documents, by summai-y process
to be issued on application to any court of
record, or any judge thereof, under such
rules and regulations as the said court may
prescribe.

§ 4885. Whenever any corporation, now
existing or hereafter foi'med, may have con-
veyed all their corporate property, real and
personal, together with their franchises,
growing out of or appertaining thereto, or
together with all their coi^porate franchises,

by way of mortgage or deed of trust, in

case of the sale of the same thereunder, the
purchasers at such sale and their associates
shall be entitled to have and exercise all the
privileges and franchises held by such cor-

poration, and shall be deemed and taken to

be the true owners of its corporate rights,

and to be coiiDorators vested with all the
rights, powers, privileges, and benefits con-
ferred by law or the statutes of this State
upon such corporations, in the same manner,
and to the same extent, as if they were the
original coi-porators at the formation of such
coiiJoration; and they shall, within thirty
days after such sale shall become absolute,
file articles of association, together with a
copj' of the order confirming the sale, in the
office of the secretary of State, and in such
other office or offices as the original articles

of association or corporation were required
to be filed in, and they shall hold title to and
enjoy all property acquired by, or donated
to, such corporation which may have been
purchased by them at such sale; and such
(successor) corporation may issue, and them-
selves hold, new stock in said coi-poration tO'

such an amount and of such denomination
as was prescribed in the articles of asso-

ciation or charter of the original corporation.

After filing the new ai-ticles of association
as required by this act, the old officers of
said corporation shall be superseded, and the
old stock in said corporation shall be deemed
forfeited and extinguished, and may be
cancelled on the books of said corporation;
and the new stockholders, and the officers

by them chosen or elected, shall, in the law,

be deemed and taken to be the stockholders

and officers of said corporation, and the
said corporation shall not be liable for any
debts or obligations, except those by it there-

after contracted. But no prior mortgage or

lien shall be in any way affected by such
proceedings, and all property whatsoever,
if any, that shall not be sold, shall remain
liable for all the debts of such original cor-
poration, and no liability of any corporators,
director, or other persons whatsoever shall
be in any way lessened or affected by any
proceeding or act authorized by this act:
Provided, That in making such sale the prop-
erty essential to the exercise of corporate
rights, together with the corporate fran-
chises, shall be deemed an entire thing, and
shall be sold as such, separate from any
other property mortgaged.

See § 4161c5, and cross-references. I'urcbaser

entitled to dividends. § 7701.

§ 4885a. In all elections for directors of
any corporation organized under any gen-
eral law of this State, other than municipal,
every stockholder shall have the right to
vote in person or by proxy, the number of
shares of stock owned by him for as many
persons as there may be directors to be
elected; or to cumulate said shares, and give
one candidate as many votes as will equal
the number of directors multiplied by the
number of shares of his stock; or to dis-

tribute them on the same principle among
as many candidates as he shall think fit.

All such coi-porations shall elect their di-

rectors annually, and the entire number of
directoi-s shall be balloted for at one and the
same time and not separately: * « *

See § 4161a3, note and cross-references.

[One who is named as a director In the arficles
of Incorporation, and who has acted as such,
cannot be removed by parol, or by the individual
action of other directors. Copland v. Mining Co.,
33 Mich. 2. In an action for re-election of direct-
ors, held, that the directors whose duty it is to
call meetings for election, and whose right of
office is attacked, are proper parties. Dusenbur^
V. Looker, 67 N. W. Rep. 986.]

§ 4886. Whenever, by the Constitution or

laws of this State, the stockholders of any
corporation are individually liable for any
debts of such coiiwration, the remedy for

the enforcement of such liability shall be as
hei'einafter prescribed, and not otherwise:
Provided, That this act shall not apply to

cases where the suit is for labor, and the
action is brought by the person who per-
formed the labor.

See Const., art. XV, § 7, and cross-references;

and § 4878.

[Who are, and who are not, stockholders.
O'Brien v. Fulkerson, 75 Mich. 554; s. c, 42 N.
W. Rep. 979.
As to individual liabilities of stockholders of

telephone companies for labor, see Ripley v.

Evans, 87 Mich. 217; s. c, 49 N. W. Rep. 504.

In a proceeding under Bectlons 4886-4889, to en-
force individual liability, sheriff's retui-n of an
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execution against the corporation, issued to the
proper county, unsatisfied, is conclusive. Id.
Where stocli is issued to one in consideration of

his using his influence with others to buy it, the
service not taking any time from his business, he
is liable to creditors for amount of his subscrip-
tion. Banli V. Stove Polish Co., 63 N. W. Rep.
514.
A stocliholder who has paid for his stock is

not personally liable to creditors because corpora-
tion carries on business before its stock has been
subscribed. American, etc., Co. v. Buckley, 65 N.
W. Rep. 291.
An action to enforce a stockholder's liability will

not lie where the corporation is in the hands of
a receiver. Rouse, Hazard & Co. v. Detroit Cycle
Co., 69 N. W. Rep. 511.]

§ 4887. No proceeding shall be taken to

enforce sucli liability until after a judgment
has been recovered against the corporation
on account of such indebtedness, and an
execution issued upon such judgment to the
county in which its principal office is situ-

ated or its business canned on has been
returned unsatisfied, in whole or in part.

See Const., art. XV, § 7, and cross-references.

§ 4888. Whenever judgment has been re-

covered against any corporation for an in-

debtedness for which the stockholders of
such corporation are by law liable, and an
execution has been issued thereon as above
provided, and returned unsatisfied, the court,

upon application of the plaintiff, shall enter
an order In such suit requiring the secretary,
or other proper officer of such corporation,
within a time designated in such order, to

file in said cause a statement, under oath, of
the names and residences of all persons who
appear by the books of such corporation, or
that such officer has reason to believe were
stockholders therein at the time the debt for
which such judgment was recovered, ac-

crued, and the amount of stock held by each
of said persons, and upon service upon such
officer of a duly certified copy of such order,

it shall be his duty to comply therewith.

See § 4860, subd. 1, and cross-references. Officer

of company must give certificate. § 7699.

[Capital stock is a trust fund for benefit of
corporate creditors. Dwight v. Lumber Co., 82
Mich. 624; s. c, 47 N. W. Rep. 102. And if not
paid in full claanceiT may require it to be paid
up. Washburn v. Green, 133 U. S. 30; s. c, 10
Sup. Ct. Rep. 280.]

§ 4889. The statement mentioned in the

last preceding section having been filed,

plaintiff may make and file in the case his

petition in writing, setting forth:

First. That he has obtained a judgment
against the corporation, and the amount
thereof;
Second. That execution has been issued

thereon and returned in whole or in part un-

satisfied, as the same may be, and the sum
remaining unpaid thereon;

Third. That the several persons named in

such statement of the officer of the corpora-
tion were, at the date the debt accrued
on which the judgment was rendered, stock-
holders in such corporation, and the amount
of stock held by each;
Fourth. What was the consideration re-

ceived by the corporation for the debt on
which such judgment was rendered; and
praying that judgment may be awarded
against such several stockholders in favor
of the plaintiff for the sum so as aforesaid
averred to be due from said corporation, and
that a citation may issue from said court,
under the seal thereof, to the said several
stockholders, requiring them to appear in

said cause on a certain day to be therein
named and answer why judgment should
not be entered against them as therein
prayed. On the filing of such petition, an
order for citation to issue shall be made as
of course, and it shall be the duty of the
clerlv of the court immediately to issue the
same, wliich sliall be addressed to the sev-
eral persons named in the petition as stock-
holders, and may be served by any person
in any part of this State. The return day
of such citation shall not be less than fifteen

nor more than thirty days from the date of
its issue. Jurisdiction over any of the per-
sons named in such citation shall be secured
by a personal service of the same within this

State.

§ 4800. On the return day named in such
citation, or at such time thereafter as the
court may allow for that purpose, each of
the persons so cited and served shall make
separate and several answer in writing,

signed by him, to such petition; which an-
swer, if the liability be denied, or facts shall

be relied upon in defense against such
charge of liability, shall contain a statement
of such facts, or the specific grounds of de-
fense, and shall be verified by the oath of
the respondent.

§ 4891. The issue thus made by the petition

and answer, whether of fact or law, shall be
tried in the same manner as like issues of
fact or law.

§ 4892. On the trial of any issue of fact

formed as aforesaid, the judgment against
the corporation and the amount thereon re-

maining unpaid, as shown by the return of
the execution tliereon, shall be prima facie

evidence of the sum due to the plaintiff, but
not that tlie debt on which said judgment
was rendered is one for which respondents
are personally liable.

§ 4893. Each of the issues so formed shall

be deemed and treated as an original suit

or cause in respect to the payment of the
county jury and stenographer's fees, and
the final taxation of costs. The right of re-

view by the supreme court, and the method
of procedure to secure it, shall be in all re-

spects the same as in a common law trial.

g 4894. If any such respondent shall an-
swer admitting the facts set forth in such
petition, or if default in answering shall be
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made by any of them, judgment shall at

once be rendered against such respondent,

severally, for the amount remaining unpaid

of the judgment against said corporation,

upon proof being made that the debt is one

for which such respondent, as stockholder, is

personally liable.

§ 4895. If any such issue of law or of fact

shall be determined adversely to the re-

spondent, judgment shall thereupon be

awarded against him for the full amount re-

maining unpaid of the judgment against

such corporation, if it shall have been de-

termined that such judgment was for a debt

for which such respondent is personally

liable as a stockholder in said corporation,

or upon proof of that fact.

§ 4896. After the several issues so formed
shall have been determined and judgment
awarded against the several persons named
in such petition, and personally served with
citation to appear as hereinbefore provided,

who have been adjudged liable, the court

shall make an order in the cause apportion-

ing between them the sum for which they

have thus been severally adjudged liable,

pro rata, according to the stock held by each.

If auy of the respondents shall refuse or

neglect to pay the amount apportioned
against him, for the period of fifteen days
thereafter, an execution shall be issued

agaiust his goods and chattels for the col-

lection tliereof.

§ 4S9T. On the return of such execution
unsatisfied in whole or in part, or if for any
cause there shall be a failure to collect of

any of the respondents the sum so as afore-

said apportioned agaiust him, the court shall

have power, and it shall be its duty on ap-

plication by or on behalf of the plaintiff, and
the fact being made to appear, to reappor-

tion the sum so remaining uncollected, on
the basis of section eleven of this act* pro-

vided, among the remainder of said respond-

ents so adjudgetl liable, and an execution
shall issue for the collection thereof in like

manner as provided in said last-named sec-

tion.*

§ 4898. Any stockholder who shall be com-
pelled to pay more than his pro rata share

of the debts of the corporatiou shall be

entitled to enforce contribution from such
other of the stockholders as are also liable

for such debt and have not contributed their

due proportion in payment thereof.

§ 4S99. All acts and parts of acts incon-

sistent with this act.t or giving any other

or different remedy, or form of remedy, are
hereby repealed.

§ 4900. (As amended June 1, 1803.) All

corporations formed under the laws of this

State, and whose principal office for the
ti'ansaction of business shall be located

without the limits of this State, are hereby
required wlien such corporations have an

*§ 4896. t §§ 4t»86-4899.

office within this State, to keep a list of all

stockholders of such corporation, together
with a statement of the number of shares
held by each stockholder, and a transfer-

book of the stock thereof, at their agency
or office in this State, and if there be more
than one, then at some one of such agencies
or offices to be designated by the officers

of such corporation: Pi-ovided, That corpo-
rations organized for the purpose of, or en-
gaged in mining for iron, copper, mineral
coal, silver or other ores or minerals in the
L'pper Peninsula, shall not be required to
keep a transfer-book of the stock thereof
at such agency or office within this State.
The failure to keep such list of stockholders,
together with a statement of the number
of shares of stock held by each, and to keep
a transfer-book of the stock at such office

or agency in this State, shall be deemed a
misuser of the charter of such corporation
and work a forfeiture thereof.

See § 4161a5. Books to be kept, where. § 4161b4.

Stock to be transferred on books only. § 4161b5.

§ 4901. Any person holding stock in any
such corporation may have the same trans-
ferred upon the books of such agency within
this State, upon the same terms, conditions,

and restrictions as is provided by law, or
the rules of such corporation, for such trans-

fer at the principal office of such corpora-
tion, wherever it may be situated.

See § 4161b5, and cross-references; § 4866.

§ 4902. After the session of the legislature

for the year eighteen hundred and fifty-one,

previous notice of any application to the
legislature for an alteration of the charter
of any corporation shall be given in the
manner hereinafter provided. When the ap-
plication is made by or on behalf of the
corporation, such notice shall be given and
signed by the mayor, president, cashier,

secretary, or other principal officer, or a
majority of the directors, aldermen, or trus-

tees; and when made by or on behalf of
one or more individuals, then by the person
or persons making the same; and all such
notices shall set fortli briefly the nature of
the alteration applied for.

See § 4161al, and cross-references; Const., art.

XV, §§ 8, 16.

§ 4903. If the business of such corporation

shall be local in its character, and confined

to one of the coimties of this State, other
than those of the Upper Peninsula, such
notice shall be published in some weekly
newspaper published in such county, or if

none in the county, then in one published
nearest thereto, for at least four successive
weeks; the first publication whereof shall
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be at least thirty days prior to the making
of such application. If the business of such
corporation shall not be local in its char-
acter, or if the business authorized by the
charter shall be confined chiefly to the Up-
per Peninsula, then such notice shall be
published once in each week for four suc-
cessive weeks, in some paper published In
the city of Detroit; the first publication
whereof shall be at least thirty days prior
to the making of such application. And if

the applicant or applicants shall not be able
to get such notice published in such paper
as In this section mentioned, after having
tendered to the publishers thereof a reason-
able compensation therefor, tlien such notice
may be filed in the oflice of the county clerk
of the county where the principal busi-
ness oflice of such coi-poration may be
located, and a duplicate thereof in the
ofl3ce of the secretary of State, at least

thirty days prior to such application; and
such filing shall be deemed a sufficient pub-
lication thereof; and proof of the publication
or filing of such notice as in this section
mentioned, by aflldavit of the publisher, or
the certificate of the secretary of State, shall

accompany evei'y application in this section
mentioned.

Publication of notices, etc. § 4161e3.

§ 4904. Nothing in this act contained shall

prevent any corporatiou, or auy individual,
from applying to the legislature for an
amendment of any act of incorporation
without such notice as above provided, if

the amendment applied for be shown to be
necessary to provide for any accident, or
to remedy any defect \^•hich may have oc-

curred within the period hereinaliove re-

quired for the giving of such notice nor
shall this act prevent the legislature with-
out such notice from amending any charter
of a municipal corporatiou in auy particular
which they may deem necessary for tiie

piiblic interest; and in either of the cases
in this section mentioned, one day's previous
notice in either house, by a member thereof,
shall be deemed suflicient.

See § 4161al, and cross-references.

§ 4004a. It sliall be lawful for any corpo-
ration heretofore or hereafter organized un-
der the laws of this State for mining or
manufacturing purposes, whose corporate
existence is about to terminate by limita-

tion of law, at its annual meeting next pre-

ceding, or at a special meeting called for

that purpose, to be held within oue year
immediately preceding the date of such
termination, by a vote of two-thirds of its

capital stock, to direct the continuance of

its coi'porate existence for such furtlaer

term, not exceeding thirty years, as may be
expressed in a resolution passed for that
purpose. Upon the adoption of suc'i reso-

lution by the stockholders, at such meeting,
it shall be the duty of the president and
secretary of the corporation to make, sign
and acknowledge duplicate articles of asso-
ciation, as in case of a new corporation, to
which shall be appended a copy of the pro-
ceedings of such stockholders' meeting, cer-
tified by the secretary and verified by his
oath, which articles of association shall be
filed with the secretary of State and with
the county clerk of the county where the
corporation carries on its business, and be
by them recorded in their respective offices
at the expense of said corporatiou, and the
copies so filed, the record thereof, or a certi-
fied copy of either of such records, shall
be prima facie evidence of the facts tlierein
recited; but said articles of association need
not set forth, in the case of corporations
existing under the provisions of chapter one
hundred and twenty-three of Howell's An-
notated Statutes of Michigan,* the cash value
of property conveyed to the corporation con-
temporaneously with its organization nor the
names of the directors for the first year.

See Const., art. XV, § 10, and cross-references.
Articles of association. § 4161al.

§ 4904b. (As amended June 7. 1889.) The
renewed term of such corporation shall be-

gin from the expiration of the former term
thereof, aud the corporation thus renewed
shall hold and own all the property held
and owned by the corporation before re-

newal, and shall be liable to all its debts,

liabilities and obligations as fully as if the
former corporate term had not expired; and
the directors and officers who were siich in

fact at the time of the meeting, shall hold
and continue in their offices until their suc-

cessors shall be elected and shall qualify:

Provided, nevertheless. That if the call for

the meeting to extend the corporate term
shall embrace a notice that a number of the
directors shall be elected at such met'ting,

such election may be then held accordingly,

and the directors then elected shall, when
they shall qualify, become and be the di-

rectors of such renewed corporation.

§ 4904e. Any corporation formed under any
general law of this State may at a general
or special meeting of its stockholders, with
the consent of three-fourths of its capital

stock, sell aud convey all its property and
franchises, rights and privileges or any por-

tion of its real property or franchises to

any other corporatiou formed under the same
or any similar law for corporate purposes
of the same character. No such meeting of
stockholders of any corporation shall be
legal or valid, or the proceedings thereof
of any force or effect unless the directors

or other officers or parties calling the same
shall cause a notice of the time, place and
object of holding the same to be published

Mining and smelting companies.
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in accordance with the provisions of the
law or laws of this State under Avhich such
corporation is organized: Provided, That
nothing herein contained shall be construed
as authorizing any railroad corporation to

consolidate its stock, property, or franchises
with any other railroad corporation owning
a parallel or competing line.

Competing railroad lines not to consolidate.

Const., art. XlXa, § 2. Meetings, how called, etc.

§ 4161a2, and cross-references.

§ 4904f. Any number of persons desiring

to purchase the property, franchises, rights

and privileges, of any existing corporation
may organize a corporation under the law
whicli said corporation is formed, or any
similar law, and in accordance with its

requirements and provisions, and the cor-

poration so organized, or any corporation
already organized under such law, shall

have power to purchase the property, (fran-

chises) franchise, rights and privileges of
any such existing corporation: Provided,
That nothing herein contained shall release
in whole or in part said selling corporation
from any or all of its liabilities previously
contracted: Provided further. That the pro-
visions of this act shall not apply to corpo-
rations organized or existing under an act
entitled "An act to revise the laws providing
for the incorporation of companies for min-
ing, smelting and manufacturing iron, cop-
per, silver, mineral coal and other ores,

minerals, and to fix the auties and liabili-

ties of such corporations."
(Approved May 11, 1877.)

See § 4161c5, and cross-references.

TITLE XXIX. OF COURTS AND JUDICIAL
OFFICERS.

Ch. 243. The supreme court.
244B. State court of mediation and arbitra-

tion.
249. Courts held bv justices of the peace.

CHAPTER CCXLIII.

The Supreme Court.

Sec. 6404. May issue writs of quo warranto.

§ 6404. The supreme court shall have
* * * power to issue writs of * * *

quo warranto, * * *

Proceedings in quo warranto. §§ 8G35-8662.

CHAPTER CCXLIV B.

State Court of Mediation and Arbitration.

Sec. 653418. Disputes, etc., to be submitted to
arbitrators.

653419. Governor to appoint court of arbitra-
tion; clerk of.

6534m. Quorum.
6534ml. Disputes to be submitted to court.
6534m2. Decisions, when to be given, etc.

Sec. 6534m3. In case of threatened strikes.
65:34m4. Fees of witnesses; subpoena.
6534m5. Report of court.
6534m6. Pay of court and clerk.
6534m7. Words defined.

§ 6534 1 8. Whenever any grievance or dis-

pute of any nature shall arise, between any
employer and his employes, it shall be law-
ful to submit the same in writing to a court
of arbitrators for hearing and settlement, in

the manner hereinafter provided.

See § 4S60, subd. 1, and cross-references.

§ 6534 1 9. After the passage of this act the
governor may, whenever he shall deem it

necessary, with the advice and consent of
the senate, appoint a State court of media-
tion and arbitration to consist of three com-
petent persons who shall hold their terms of
office respectivelj' one, two and three years,

and uix)n the expiration of their respective
terms the said term of office shall be uni-

formly for three years. If any vacancy hap-
pens by resignation or otherwise he shall,

in the same manner, appoint an arbitrator

for the residue of the term, if the senate
shall not be in session at the time any va-
cancy shall occur or exist, the governor shall

appoint an arbitrator to fill the vacancy,
subject to the approval of the senate when
convened. Said coui't shall have a clerk or
secretary who shall be appointed by the
court to serve three years, whose duty it

shall be to keep a full and faithful record
of the proceedings of the court and also all

documents, and to perform such other duties
as the said court may prescribe. He shall

have power, under the direction of the court,

to issue subpoenas, to administer oaths in

all cases before said court, to call for and
examine all books, papers and documents,
of any parties to the controversy, with the
same authority to enforce their production
as is possessed by the courts of record or
the judges thereof, in this State. Said arbi-

trators and clerk shall take and subscribe
the constitutional oath of office, and be sworn
to the due and faithful i>erforma uce of the
duties of their respective offices before en-
tering upon the discharge of the same. An
office shall be set apart in the capitol by the
person or persons having charge thereof, for
the proper and convenient transaction of the
business of said court.

§ 6534m. Any two of the ai'bitrators shall
constitute a quorum for the transaction of
business, and may hold meetings at any
time or place within the State. Examina-
tions or investigations ordered by the court
may be held and taken by and before any
one of their number, if so directed. But
the proceedings and decisions of any single
arbitrator shall not be deemed conclusive
until approved by the court or a majority
thereof. Each arbitrator shall have power
to administer oaths.

§ 6534ml. Whenever any grievance or dis-
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pute of any nature shall arise between any
employer and his employes, it shall be law-
ful for the parties to submit the same di-

rectly to said State court, and shall jointly
notify said court or its clerk, in writing, of
such grievance or dispute. Whenever such
notification to said court or its clerk is given,
it shall be the duty of said court to proceed,
with as little delay as possible, to the locality
of such grievance or dispute, and inquire
into the cause or causes of grievance or
dispute. The parties to the grievance or dis-

pute shall thereupon submit to said court in
writing, succinctly, clearly and in detail,

their grievances and complaints, and the
cause or causes thereof, and severally agree
in writing to submit to the decision of said
court as to matters so submitted, and a
promise or agreement to continue on in busi-
ness or at work, without a lock-out or strike,

until the decision of said court, provided it

shall be rendered within ten days after the
completion of the investigation. The court
shall thereupon proceed to fully investigate
and inquire into the matters in controversy,
and to take testimony under oath in relation
thereto, and shall have power by its chair-
man or clerk to administer oaths, to issue
subpoenas for the attendance of witnesses,
the production of books and papers, to the
same extent as such power is possessed by
court of record or the judges thereof, in

this State.

§ 6534m2. After the matter has been fully
heard, the said board, or a majority or its

members, shall, within ten days, render a
decision thereon in writing, signed by them
or a majority of them, stating such details

as will cleai-ly show the nature of the de-

cision and the points disposed of by them.
The decision shall be in triplicate, one copy
of which shall be filed by the clerk of the
court in the clei'k's office of the county where
the controversy arose, and one copy shall be
served on each of the parties to the con-
troversy.

§ 6534m3. Whenever strike or lock-out shall

occur, or is seriously threatened in any part
of the State, and shall come to the knowl-
edge of the court, it shall be its duty, and
it is hereby directed to proceed, as soon as
practicable, to the locality of such strike or

lock-out and put itself in communication
with the parties to the controversy, and
endeavor by mediation to effect an amicable
settlement of such controversy; and if in its

judgment it is deemed best, to inquire into

the cause or causes of the controversy, and
to that end the court is hereby authorized to

subpoena witnesses, compel their attendance,

and send for persons and papers, in like

manner and with the same powers as it is

authorized to do by section three* of this

act.

8 6534m4. The fees of witnesses shall be

*S 6534m.

one dollar for each day's attendance and
seven cents per mile traveled by the nearest
route in getting to and returning from the
place where attendance is required by the
court to be allowed by the board of State
auditors upon the certificate of the court.
All subpoenas shall be signed by the secre-
tary of the court, and may be served by any
person of full age authorized by the court
to serve the sama

§ 6534m.5. Said court shall make a yearly
report to the legislature, and shall include
therein such statements, facts and explana-
tions as will disclose the actual working of
the court, and such suggestions as to legis-
lation, as may seem to them conducive to
harmonizing the relations of, and disputes
between employers and the wage earning.

§ 6534m6. Each arbitrator shall be entitled
to five dollars per day for actual service
performed, payable from the treasury of the
State. The clerk or secretary shall be ap-
pointed from one of their number, and shall
receive an annual salaiT not to exceed twelve
hundred dollars, without per diem, per year,
payable in the same manner.

§ 6534m7. Whenever the term " employer "

or " employers " is used in this act it shall
be held to include " firm," " joint-stock
association," " company " or " corporation,"
as fully as if each of the last-named terms
was expressed in each place.

See Const., art. XV, § 11.

CHAPTER CCXLIX.

Courts Held by Justices of the Peace.

Sec. 6861. Actions against corporation.
6862. Summons, how served.
6863. Judgment against corporation, no stay

of execution.
6964. Cases in wliicli no stay of execution Is

allowed.
7086. Proceedings against foreign corpora-

tions by attachment and garnish-
ment.

7087. Liabilities of garnishees In such cases.

§ 6861. All actions against corporations,
except municipal corporations, shall be cog-
nizable before a justice of the peace in like

manner and with the like restrictions as the
same are or may be by law before a justice
of the peace when brought against an indi-

vidual.

See § 4860, subd. 1, and cross-references.

§ G862. The first process against a corpora-

tion shall be a summons, and shall be served
by leaving a copy thereof with the president,

cashier or secretary, or other principal offi-

cer of such coiT»oratlon, or by leaving such
copy at the banking-house or office of such
corporation; and upon return of such service

being made, such corporation shall be
deemed to be in coui't, and the like proceed-
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ings, as near as may be, shall be thereupon
had, as in eases of suits between individuals.

Service of legal notices, etc. § 4161e9, and cross-

references.

[Above section applies solely to domestic corpo-
rations. Reath V. W. U. Tel. Co., 89 Mich. 22;
s. c, 50 N. W. Rep. 817.]

§ 6S63. Where judgment shall be rendered
against a corporation, no security for a stay
of execution shall be entered, except at the
option of the plaintiff, and execution may
issue forthwith.

See § 4161c7. Certain articles free from seizure,
when. § 4161dl. Execution may be adjourned,
when. § 4870.

§ G9G4. No stay of execution shall be al-

lowed in the following cases except at the
option of the plaintiff:

1. In actions against any corporation, ex-
cept at the option of the plaintiff: * * *

See § 4161dl, and cross-references.

§ 7086. Whenever an action shall be com-
menced by attachment against a foreign cor-
poration, and proceedings by garnishment
shall also be commenced in the same action,
if it shall appear on the return of the writ
of attachment that a copy thereof, and also
copies of all garnishee sumiuons issued in
said action, have been personally served on
any ofticer, member, cleric or agent of such
foreign corporation within this State, the
same proceedings may be thereupon had in
said action against said corporation, and in
the same manner, as upon the return of a
summons personally served in actiouB
against natural persons; and in all cases of
proceedings by garnishment against coiiw-
rations, whether foreign or domestic, service
of any process in the manner above provided
for in case of foreign corporations, shall
have like force and effect as personal ser-
vice upon natural persons.

See § 8025a. Attachment against foreign cor-
poration. § 8143.

[Above provision is limited in its application to
garnishment proceedings in which the original
suit is commenced by attachment. Carpenter Co.
V. Trombley, 101 Mich. 447; s. c, 59 N. VV. Rep.
809.]

"^

§ 7087. The rights and liabilities of
garnishees in such cases, and the proceed-
ings against them, shall be the same in all

respects as is provided by law in other cases
of garnishment.

See §§ 8055-8057, 8086-8088.

TITLE XXX. OF PROCEEDINGS IX PER-
SONAL ACTIONS.

Ch. 262. Of evidence.
266. Judgments and executions.

CHAPTER CCLXII.

Of Evidence.

Sec. 7513. Corporators witnesses in certain cases.
7528. Existence of corporation, how proved.
7545. Parties not to testify in certain cases

§ 7513. Any member of a corporation ag-
gregate, not named on the record as a party
to a suit brought by or against such cor-

poration, not otherwise incompetent, shall

Ije received as a competent witness to testify

to any matter against the interest of such
corporation.

See § 4860, subd. 1, and cross-references.

§ 7528. In any suit or proceeding, civil or
criminal, hereafter instituted in any of the
courts of this State, wherein it shall be-
come material or necessary to prove the in-

corporation of anj^ company or corporation,
or the existence of any joint-stock company
or association, whether the same be a foreign
or domestic corporation, company, or asso-
ciation, evidence that such corporation, com-
pany, or association is doing business under
a certain name shall be prima facie proof of
its due incoiTporation or existence pursuant
to law, and of its name.

See § 4860, subd. 1, and cross-references, and
note to § 8140.

[Corporate existence, how proved. Wav v. Bill-

ings, 2 Mich. 397; Swartwout v. R. R. Co., 24 id.

394; Building Co. v. Thompson, 32 id. 294; Cahill
V. Ins. Co., 2 Doug. 124.]

§ 7545. (As amended June 4, 1885.) * * *

When any suit or proceeding is prosecuted
or defended by any corporation, the opposite

party, if examined as a witness in his own
behalf, shall not be admitted to testify at all

in relation to matters which, if true, must
have been equally within the knowledge of a
deceased officer or agent of the corporation,

and not within the knowledge of any surviv-

ing officer or agent of the corporation, nor
when any suit or proceeding is prosecuted or

defended by the heirs, assigns, devisees,

legatees, or personal representatives of a
deceased person against a coiiioration or its

assigns, shall any person who is, or has been,
an officer or agent of any such corporation
be allowed to testify at all in relation to

matters which, if true, must have been
equally within the knowledge of such de-

ceased person: Provided, That whenever
the words " the opposite party " occiir In

this section it shall be deemed to include the
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assignors or assignees of tlie claim or any
part thereof in controversy.

See § 4860, subd. 1, and cross-references.

CHAPTER CCIiXVI.

Judgments and Executions.

Sec. 7697. Interest of stockholder in corporation
may be talsen in execution.

7698. Copy of execution to be left with whom.
7699. Oflicer of company must give certificate.
7700. Copy of execution to be left, etc.
7701. Purchaser entitled to dividend, when.
7702. How executions levied upon corporate

property.

§ 7697. (As amended May 25, 1893.) Any
share or interest of any stockTiolder in any
banli, insurance company or any other joint-

stock coi'poration that is or may be incor-

porated under the authority of, or author-
ized to be created by any law of this State.

may be attached or taken in execution and
sold in the following manner:

Certain articles free from seizure, when.

S 4161dl.

[Shares of stock cannot be subjected to legal
process without specific legislation prescribing in

substance all necessarv procedure. Van Norman
V. .Tackson, 45 Mich. 204; s. c, 7 N. W. Rep. 796.

As to i-equirements of a valid levy on and sale
of shares of stock owned by individual share-
holders, see Blair v. Compton, 33 Mich. 414. A
creditor of the transferor of stock buying the
same at execution sale with notice of the transfer
can get no better title than his debtor had.
Newberry v. Mfg. Co., 17 Mich. 141.

A person proceeding under the statute to levy
upon stock and sell it upon execxition is bound
within a reasonable time to have his title per-
fected by a transfer on company books. Id.

Executions and attachments cannot be levied
on shares of stock if the debtor is not himself
the legal possessor of the interest, or where he
bas only an equitable right or has regularly as-

signed his Interest. Van Norman v. Jackson,
supra.
An attachment cannot be levied on corporate

6tock previously assigned by the defendant to his

wife. Id.]

§ 7698. (As amended INIay 25, 1893.) The
officer shall leave a copy of the attachment

or execution certified by him with the clerk,

treasurei-, cashier, or agent of the corpora-

tion if there be any such officer, and if not

then with any officer or person who has, at

the time, the custody of the books and
papers of the corporation within this State,

and the share or interest shall be considered

seized on such attachment or execution when
such copy is left.

Bee § 4161c7, and note to § 7697.

§ 7699. (As amended May 25, 1893.) The
officer of the company who is appointed to

keep a record or account of the shares or

interest of the stockholders therein or In

whose office there is required to he kept any
list or statement showing the stockholders

of such corporation and the number of
shares held by each, or their interest therein,
shall upon exhibiting to him the attachment
or execution be bound to give the officer a
certificate of the number of shares or amounH;
of the interest held by the defendant named
in such attachment or the judgment debtor.

Secretary and treasurer to keep books. § 4161a5.
Court may enter order for names on books, when.
§ 4888.

§ 7700. A copy of the execution and the re-
turn thereon, certified by the officer execut-
ing the same, shall, within fourteen days
after the sale, be left with the officer of the
company whose duty it may be to keep a
record of the transfer of shares; and the
purchaser shall thereupon be entitled to a
certificate or certificates of the shares bought
by him, upon paying the fees therefor, and
for recording the transfers.

§ 7701. If the shares or interest of the judg-
ment debtor shall have been attached in the
suit in which the execution issued, the pur-
chaser shall be entitled to all the dividends
which shall have accrued after the levying
of the attachment.

Rights of purchasers,
ences.

§ 4885, and cross-refer-

§ 7702. Executions against corporations,
when levied upon any corporate property,
shall be levied in the same manner as other
executions are levied, except in cases other-
wise provided by law.

See § 4161dl, and cross-references.

TITLE XXXII. PROCEEDINGS IN SPECIAI.
CASES.

Ch. 275. Proceedings by attachment.
276. Proceedings against garnishees! in jus-

tices' courts.
277. Proceedings against garnishee in courts

of record.
280. Proceedings by and against corporations

in courts of law.
281. Proceedings against corporation in chan-

cery.
282. The voluntary dissolution of corporations

and of the abatement of suits by and
against them.

CHAPTEH CCLXXV.

Proceedings by Attachment.

Sec. 8025a. Actions of tort against non-residents
commenced by attachment.

8025b. Affidavit.
8025c. Order to be indorsed, etc.; release

of property.
8025d. Proceedings in case of.

§ 8025a. (As amended May 20, 1893.) Ac-
tions of tort may be commenced in courts
of record within this State by writ of at-

tachment against non-residents, including
non-resident or foreign corporations when
the cause of action has arisen or may here-
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after arise in this State or where the cause
of action has accrued or sliall hereaftei* ac-

crue during the time that tlie plaintiff in

such action shall have been a bona fide

resident of this State. Such writ shall be
in the same form as in attachment suits

on contract and the proceeding shall be the
same as in actions of contract commenced
by attachment except as herein provided to
the contrary.

See § 4860, subd. 1, and cross-references. At-
tachment in courts of justices of the peace.
§ 7086.

[Shares of stock in which debtor has only a
beneficial interest, and legal title to which is

vested in the third person as trustee, are not
subject to attachment. Gypsum, etc., Co. v.
Circuit Judge, 97 Mich. 631; s. c, 57 N. W. Rep.
191.]

§ 8025b. (As amended May 20, 1893.) An
affidavit shall be annexed to said writ be-

fore its execution and before the order pre-

scribing the amount of property that may
be attached as provided by section three of

this act which shall be made by the plaintiff

in such action or by some other person by
him authorized so to do who shall have a
knowledge of the facts stated therein and
which affidavit shall fully state and describe
the cause of action, also that the defendant
is a non-resident or foreign coiporation and
that the cause of action arose in this State
or accrued to the plaintiff at a time when
such plaintiff was a bona fide resident of
this State and that the defendant is carry-

ing on business in or is the owner of prop-
erty within this State at the time of the
making of such affidavit and no further
proof or other affidavit shall be required.

§ 8025c. Before any property shall be at-

tached on said writ, an order must be
indorsed thereon by a circuit court commis-
sioner of the county where the suit Is com-
menced, or by any circuit or supreme judge,
prescribing the amount of property that may
be attached, which order shall be substan-
tially as follows: "Let the property of the
defendant in the within writ be attached to
the amount of dollars." Such
order shall be signed by the officer allowing
the same. Such property may be released in
the manner prescribed in the general law
relating to attachment suits on contract.

§ 8025d. The same proceedings shall be
had in serving and executing such writ of
attachment as is now had in attachment
proceedings in assumpsit, and sisrvice upon
defendant shall be in all respects as pre-
scribed in chapter two hundred and one of
the compiled laws of eighteen hundred and
seventy-one, and the acts amendatory
thereto. But if the defendant has a man-
ager, agent, superintendent or other princi-
pal representative within the county where
the suit is brought, there shall be served
upon such manager, agent, superintendent,
or other principal representative, the same

papers that are now required to be served
upon defendants in attachment suits in ad-
dition thereto.

CHAPTER CCLXXVI,

Proceedings Against Garnishees in Jus-
tices' Courts.

Sec. 8055. Corporations liable as garnishees; ser-
vice of summons; answer; judgment.

8056. Form of summons.
8057. Process, etc., agamst corporation, how

served.
8057a. Proceedings.
8057b. Order of the court.

§ 8055. (As amended June 30, 1891.) Cor-
porations, wliether foreign or domestic, other
than municipal, may be proceeded against
as garnishees, in the same manner and with
like effect, as individuals under the pro-

visions of this act and the rules of law
regulating proceedings against corporations,

and the summons against the garnishee, In

such case, may be served on the president,

cashier, secretary, treasurer, general or
special agent, superintendent, chief clerk or
other principal officer of such corporation,

and it shall be the duty of such officer so
served, or of the proper officer of such cor-

poration having knowledge of the facts, to

appear before the justice on the return day
of such summons and answer thereto; or,

in case such corporation has its business
office in any other township than that in
which said justice holds his office, to answer
at his option, in writing, verified by his

oath, before some person authorized to ad-
minister oaths, and transmit the same by
mall or otherwise, to the justice issuing said
summons, on or before the return day
thereof, which shall be deemed a sufficient

compliance with such summons; if such gar-
nishee shall neglect or refuse to appear and
answer or to transmit its answer in writing,
as above provided, on the return day of said
summons, if the same shall have been duly
served upon such garnishee and its fees
paid or tendered, the justice shall continue
the cause not less than six nor more than
twelve days, and without further showing
than that the summons has been duly served
and the fees paid or tendered, issue a new
summons against the garnishee defendant
in continuation of the cause, returnable on
the day to which said cause may have been
continued, which shall be served as in the
first instance, and at least six days prior to
the return day thereof, but in such case the
garnishee defendant shall not be entitled to
any fees; and unless such corporation shall
appear and answer, or transmit its answer
in writing in obedience to said second sum-
mons it shall be held to be indebted to the
defendant in the original suit to the amount
of any judgment that may be made against
said defendant in such suit, and if judg-
ment shall have been rendered against the
defendant in said original suit at the time
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of the default of such garnishee defendant,
as aforesaid, said justice shall immediately
enter judgment against said garnishee de-
fendant for the amount of the judgment
against the defendant in the original suit
and in favor of the plaintiff; but if at the
time of such default as aforesaid Judgment
has not been rendered against the defendant
in the original suit, then said Justice shall
still further continue said cause until the
determination of such original cause when,
if Judgment is rendered against the defend-
ant in such original suit, the justice shall
immediately render judgment against such
corporation, as above provided. Su;ch cor-

poration, or the plaintiff in said suit, may
appeal from any Judgment rendered under
this section to the circuit court of the proper
county, in the same manner as appeals may
be taken from any other Judgment of a Jus-
tice of the peace, where the liability of such
corporation may be fully Inquired into: Pro-
vided, That when such corporation shall
wish to appeal, in cases where it has not
answered as garnishee, it shall, in addition
to the other requirements of law, file with
the justice a full and complete answer, in

writing, as such garnishee, verified by the
oath of one of its officers having linowledge
of the facts; and thereupon said Justice
shall, within the time required for making
such return of such appeal, at the option
of the plaintiff, either make such return or
set aside the judgment rendered against such
corporation, by entry thereof upon his docket
and across the face of such judgment, in

which event such corporation, if it has not
already paid all costs in such suit, shall be
liable for the same.

See § 4860, Bubd. 1, and cross-references. Gar-

nishment In Justices' court. § 7087.

[Summons requiring garnished corporation to
show cause, etc., In Justice's court must be served
upon a " principal officer." Bank v. Burch, 76
Alich. 608: s. c, 43 N. W. Rep. 453.

A bookkeeper Is not an officer or agent within
meaning of above section. Pettit v. Blooming Co.,

74 Mich. 214; b. c, 41 N. W. Rep. 900. An attor-

ney appointed by a foreign corporation to receive
service of process in an action upon any liability

or indebtedness Incurred by the company cannot
be served with notice of garnishment proceedings.
Moore v. Circuit Judge, 55 Mich. 84; S. c, 20 N.
W. Rep. 801.
The general or special agent of a foreign In-

surance company is the proper person to be served
with summons In garnishment against it, and to
make answer. Lorman v. Ins. Co., 33 Mich. 65.

A return to a garnishee summons issued against
a foreign corporation that an officer had served
same by delivering to R., agent of said corpora-
tion, having charge of its affairs within county
where suit was brought, a copy of said summons,
Is sufficient to confer Jurisdiction under above
section. Carpenter Co. v. Trombley, 101 Mich.
448; s. c. 59 X. W. Rep. 809.

A summons in garnishment may be served on
a foreign insurance company by substituted ser-

vice on the insurance commissioner. Ins. Co. v.

Circuit Judge, 63 N. W. Rep. 531.

Holder of note of a corporation, mnde for an

indebtedness existing prior to appropriation of

corporate funds to payment of individual debt

of officer of the corporation, held a creditor within
the garnishee statute. Ferry v. Home Sav. Bank,
72 N. W. Rep. 181.
Corporate funds paid out on a debt of an officer

of the corporation can be reached by the credit-
ors of the coi-poration by garnishment. Id.]

§ 8056. The summons issued in pursuance
of section one of this act* may be substan-
tially in the form of the ordinary justice's
summons, and need not recite either the
commencement of suit by the plaintiff
against the principal defendant, or any of
the allegations contained in the affidavit for
garnishment theretofore filed, but shall con-
tain a command to summon such garnishee
to answer in the suit in substantially the
following form; "To answer, under oath,
all questions put to him touching his in-
debtedness to A. B., principal defendant at
the suit of C. D., plaintiff herein, and the
property, money and effects of the said A.
B. in his possession within his knowledge,
or under his control, according to the alle-
gations contained in the affidavit of said C.
D. (or E. F., agent of said C. D.), duly
made and filed in this suit."

§ 8057. Any process, notice, or writing is-

sued by a justice of the peace against any
corporation, may be served in the manner
prescribed by law for serving process on
the corporation against which the process,
notice or writing, is issued.

See § 4161c9, and cross-references.

§ 8057a. (Enacted June 10, 1885.) When
the examination or disclosure of the gar-
nishee shall disclose that any other person
or corporation than the defendant claims
in whole or in part the money, property, or
indebtedness due by him, or in his posses-

sion, and the name and residence of such
claimant, the garnishee may deliver such
money, property, or indebtedness to the Jus-

tice, who shall cause to be served on such
claimant a written notice to appear in said

court and maintain his said claim; such no-

tice shall contain the name of the parties to

the principal and garnishee suits, the name
and place of residence of the Justice, the
return day or adjourned day of the gar-

nishee suit; in other respects it shall be
served in the .<!ame manner as summonses
from Justices' courts; for the purpose of giv-

ing an opportunity of serving the notice

above provided, it shall be the duty of the
justice, on the return day of the garnish-
ment suit, if requested by the garnishee, to

adjourn such suit not less than ten nor more
than thirty days. After the service of such
notice and the payment or delivery to the
justice of the money, property, or indebted-
ness, as above provided the garnishee shall

be discharged from all liability to any person
in respect to the money or property so paid

Section reciting when garnishee process may
Issue.



44 MICHIGAN.

Garnishments — Stat., §§ 8057b, 8086.

or delivered; and the proof of the service of

such notice filed in the suit, and the certifi-

cate or docket entry made by the justice of

such payment or delivery, shall be prima facie

evidence of the facts stated therein. The
claimant shall appear in the suit on the

return or adjourned day named in the notice

served upon him as aforesaid, and in default
thereof judgment shall be rendered against
him in respect to his claim. The defendant
or defendants so notified shall be considered
as defendants in the place and stead of the
garnishee, and an issue may be formed be-

tween the plaintiff and such defendants in

the same manner as provided In section ten
of act number one hundred and thirty-seven

of the session laws of eighteen hundred and
forty-nine, being section eight thousand and
forty of Howell's Annotated Statutes of

eighteen hundred and eighty-two; the issue

may be tried by the justice or by a jury,

as in other cases, and such judgment shall

be rendered between the parties as shall be
just, and such substituted defendaut or
claimant shall have the same right to ap-
peal as the original garnishee: Provided,
That this section shall not be operative
when the answer of the garnishee shall dis-

close that such claimant does not reside in

the county where such disclosure is made,
or In any adjoining county; nor in case
such claimant is a corporation and its prin-

cipal place of business Is not in the same
or any adjoining county.

See i 8087.

§ 8057b. (Enacted June 30, 1891.) In all

cases where the defendant prevails or takes
an appeal in the principal suit, the court
shall make an order i-eleaslng said moneys
so garnished. Said oi'der shall be directed
to the garnishee defendant and shall be de-

livered to the principal defendant upon re-

quest of the defendant. Said order shall

recite the reason for releasing said garnishee
defendant, and said garnishee defendant
shall then and there be released from all

liability.

CHAPTER CCLXXVII.

Proceedings against Garnishee in Courts
of Record.

Sec. 8086. Garnishment of corporations.
8087. Proceedings against foreign corpora-

tions.
8088. Same.

§ 8086. (As amended July 5, 1889.) Any
corporation, domestic or foreign, other than
municipal, may be garnished under this act.

If domestic the writ of garnishment may
be served upon the president, secretarj'-,

cashier or treasurer, superintendent or gen-
eral agent, or such other officer as the cor-

poration may appoint or the court direct;

and the officer served and such other officer

as the court or commissioner may order by
rule or citation, as hereinbefore provided for,

shall make disclosure and the same shall
be considered the answer of the corporation.
If a foreign corporation, the writ of garnish-
ment may be served upon any officer or agent
of the corporation, upon the conductor of
any railroad train, or upon the master of
any vessel belonging to and in service of the
corporation found within this State, whether
said officer or agent be in this State upon
the business of said corporation or not. and
said officer or agent shall make disclosure
and the same shall be considered the answer
of the corporation; Provided, That in all

such cases of foreign corporations if said
officer or agent shall neglect or refuse to
file disclosure to said writ, as hereinbefore
in this chapter provided, the default of said
foreign corporation may be entered as in
other cases, and upon the entry of judgment
against the principal defendant, judgment
may be entered in said garnishee proceed-
ings against said foreign corporation for the
amount thereof, including costs: Provided
further. No judgment on default shall be
rendered against said foreign corporation
until the expiration of sixty days after the
entry of judgment against the principal de-
fendant, and the plaintiff shall Avithin
twenty days after judgment against the
principal defendant, serve notice by mail on
the foreign corporation at its home office

that judgment [had] has been obtained
against the principal defendant, and that at
the expiration of sixty days from the date
of said judgment application would be made
for judgment against it, as hereinbefore
provided. Said notice to be substantially
as follows:

In the Circuit Court for the Countj'

of

Plaintiff,

vs.

Defendant.

Gar. Deft.

To said Garnishee Defendant:

Take notice that on the day of

, A. D., ...., judgment for the
sum of dollars, including costs,

was entered In said court against the above-
named principal defendant, and at the ex-

piration of sixty days from the entry of
said judgment, application will be made to

said court for the entry of judgment against
you as garnishee defendant in said cause.

Yours, etc.,

Plaintiff's Attorneys.

(Approved July 5, 1889.)

See § 4860, subd. 1, and cross-references. Gar-
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nlshment proceedings in courts of justices of tlie

peace. § 7087.

[The " general or special agent " of a corpora-
tion upon wtiom a summons in garnisliment may
be sen-ed is an agent liaving a general or special
controlling authority, either generally or in respect
to some particular department of business. L. S.

& M. S. R. Co. T. Hunt, 39 Mich. 4t;9.

Above section does not conflict with fourteenth
amendment of United States Constitution. Iron
Co. V. Circuit Judge, 88 Mich. 464; s. c, 50 N. W.
Rep. 389.
Under above section, service of garnishment

process against a foreign corporation may be
made upon any ofiicer or agent found in Michigan,
whether here upon corporate business or not.

Bank v. Burch, 8U Mich. 242; s. c, 4.5 N. W. Rep.
93. As to tlie service upon foreign insurance com-
panies, see Hebel v. Ins. Co., 33 Mich. 400; see,

also. Hewitt v. Lumber Co., 38 id. 701.]

§ 8087. If the plaintiff, in addition to the

allegations hereinbefore required to be con-

tained in the atiidavit for tlie Avrit of garnish-

ment, shall set forth in such affidavit that

the principal defendant is a non-resident, or

a foreign eoiiJoration created in any juris-

diction (naming it), the principal writ (Or

declaration), and affidavit may be filed of

the day of issue, and the writ of garnish-

ment may be served as in ordinary cases;

and within sixty days after such service, the
plaintiff shall cause to be delivered to such
non-resident defendant, or to the president,

secretary, cashier or treasurer of such
foreign corporation, resident out of this

State, or upon any officer, clerk or agent, re-

siding or to be found within this State, a
true copy of the principal writ (or declara-

tion), affidavit and writ of garnishment, with
return of service thereon, and with a written
or printed notice attached, signed by the
plaintiff, or his attorney, and stating that
said non-resident defendant or foreign cor-

poration is notified to appear and defend
within thii'ty days after such service, or

default will be entered, and judgment taken;
and upon filing an affidavit of such service,

further proceedings to judgment may be
had, as in ordinary personal actions.

See § 8055a.

[Failure to describe defendant as a foreign cor-
poration in a summons issued under above section
will not deprive the court of jurisdiction. Wil-
liams v. Stock Board, 99 Mich. 80; s. c, 57 N. W.
Rep. 1089.]

§ 8088. Whenever the action shall be coin-

menced by writ of attachment against a
non-resident defendant or foreign corpora-

tion, and a writ of garnishment shall issue,

the same proceedings shall be had in respect

to personal service upon the principal de-

fendant, as are specified in the previous
section.

53

CHAPTER CCLXXX.
Proceedings by and against Corporations

in Courts of Law.
See. 8135. Foreign corporations may sue in this

«.„^ State on giving security for costs.
8136. Exceptions.
8137. Suits against corporations, how com-

menced.
8138. Proceedings on return of process.
8139. Measure of damages in certain cases.
8140. Proof of existence of domestic corpora-

tion.
8141. Reciting acts of incorporation.
8142. Misnomer of corporation.
8143. Attiichment against foreign corporation.
8144. Double costs in cases against foreign

corporation.
8145. Where suits against foreign corpora-

tions may be commenced.
8146. When cause of action accrued prior to

passage of this act.
8147. Service of process on railroad company.

§ 8135. A foreign corporation created by
the laws of any other State or country, may
prosecute in the courts of this State, in the
same manner as corporations created under
the laws of this State, upon giving security
for the payment of the costs of suit, in the
same manner that non-residents are re-
quired by law to do.

See § 4860, eubd. 1, and cross-references. Ser-

vice of summons on foreign corporation. § 4161d6,
and note.

[Foreign corporations may sue each other in
Michigan if both are doing business within the
State and the cause of action accrued there.
Emerson v. Harvesting Co., 51 Mich. 5; s. c, 16
N. W. Rep. 182; see Thompson v. Waters, 25 Mich.
214, 235.]

§ 8136. But when, by the laws of this State,
any act is forbidden to be done by any cor-
poration, or by any association of indi-
viduals, without express authority by law,
and such act shaJl have been done by a
foreign corporation, it shall not be author-
ized to maintain any action founded upon
such act, or upon any liability or obligation,
express or implied, arising out of, or made
or entered into in consideration ot such act.

[A foreign private corporation cannot establish
a liability upon any act done by it as a considera-
tion for a benefit to it, if it is an act which
domestic corporations cannot do without authority
of law. Chapman v. Colby, 47 Mich. 46; s. c, 10
X. W. Rep. 74.
Section 8136 applies only to acts forbidden to

any corporation, and puts foreign corporations
upon the footing on which domestic corporations
are put by those State laws only which apply
generally to all corporations In the State; and
section 4866 only confirms such powers as any
corporation then had or might thereafter have
" by law;" it is merely declaratory of the cor-
poration's common-law right to hold and convey
lands whereever that right was not restrained by
the legislature. Thompson v. Waters, 25 Mich.
214.]

§ 8137. (As amended June 24, 1887.) Suits
against corporations may be commenced by
writs of summons or by declaration, in the
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same manner that personal actions may be

commenced against individuals, and such

writ or a copy of such declaration in any
suit against a corporation shall be served on

the presiding officer, cashier, secretary, or

treasurer, or any other officer or agent of

such corporation, or by leaving the same at

the banking-house or office of such con^ora-

tion, and may be served in any county in the

State where the plaintifE resides: Provided,

That in any county of the State where said

plaintiff may reside, other tlian the one
wherein the principal office of such corpora-

tion may be located, a writ of attachment
may be the first process against such cor-

poration, which shall be served in the same
manner as other writs of attachment issuing

out of the court wherein suit is commenced,
and upon the return of such service being
made such corpoi-ation shall be deemed to be
in court, and the lilie proceedings, as near
as may be, shall be thereupon had as in

cases of suits against individuals. All acts
or parts of acts inconsistent herewith are
hereby repealed: Provided further. That the

attacliment proceedings as herein provided
for shall not apply to railroad companies or
coiiDorations whose right of way, or any part
of the same, is within the boundaries of the
State of Michigan, nor to navigation com-
panies or corporations.

See § 4161c9, and cross-references.

[Above section contemplates some diligence in
searcliing for persons to be served, after, and not
before, suit Is brought. Merrill v. Montgomery,
25 Mich. 73. Where the affidavit of service upon
an officer, as representing a corporation, simply
says that the person named was formerly the
acting president, " and the only president thereof,
to the knowledge or belief of this deponent,"
and it does not appear what means of linowledge
the deponent had, there is no sufficient proof of
regular service. Id. In an action against a
private domestic corporation there can be no
substituted service under section 8137 for want
of finding the officers designated by statute, ex-
cept In the county where the corporation's busi-
ness office is located. Ins. Co. v. Circuit Judge,
23 Mich. 492. An action cannot be brought against
a domestic corporation in a county other than
that of its principal office, and substituted service
then be made under section 8137, if its officers

are not found in the county where suit is brought.
Id.
Substituted service may be made upon corpora-

tions not acting, as well as upon those acting.
The inability to find the last officers of corpora-
tions that have ceased to do business authorizes
the same proceedings to obtain service as in

case of inability to find the proper actual officers

in active corporations. Merrill v. Montgomery, 25
Mich. 73.

Process may be served upon proper officers of a
corporation in county where plaintiff resides, al-

though its business office is in another county.
Potter V. Mfg. Co., 79 Mich. 207; s. c, 44 N. W.
Rep. 595. Above section is not designed to reach
foreign corporations. Reath v. W. U. Tel. Co.,

89 Mich. 22; s. c, 50 N. W. Rep. 817; Watson v.

Judge, 24 Mich. 38.

A writ of attachment may issue against a do-
mestic corporation, in the county where its home
office is located, in favor of a creditor who re-

sides in that county, in lilje cases as in suits
between individuals. Dairy Co. v. Runnels, 9G
Mich. 109; s. c, 55 N. W. Rep. 617. Al>ove sec-

tion gives a remedy by attachment against do-

mestic corporations, other than railroad and navi-
gation companies, in all cases where plaintiff

resides in the county other than that in which
the home office is located, in case property can
be found liable to attachment there. Id.]

§ 8138. When such process, or a copy of

such declaration with a notice of rule to

plead, shall have been returned duly served,

the appearance of the corporation shall be
entered, and the plaintiff may proceed there-

upon in such suit, in the same manner as in

personal actions against natural persons.

And when it may be necessary to institute

suits against any coi*poration which may
have ceased to do business, or to keep up its

organization by the appointment of officers

or otherwise, it shall be competent to serve
any writ, declaration or other process in

such suit, on either of the persons wlio may
have been the last presiding officer, presi-

dent, cashier, secretary or treasurer thereof;

and such service shall be as effectual to all

intents and purposes as if made on such cor-

poration; and in every such case where, by
the existing provisions of law, the property
of individual members of any such corpo-
ration vested in its corporate funds, or the
shares or stock of any individual member
in such corporation, are subject to be levied

upon by virtue of any execution, attachment
or other process, for the payment of his

individual debts, such levy may be made by
leaving with any of the persons aforesaid,
or with the officer or person having the
custody of the books of such corporation, an
attested copy of such execution, attachment
or process; and such property, funds or stock
may be sold as is now provided by law.

§ 8139. When .i"dgment shall be rendered
against any incorporated bank, for the
amount of any bills or other evidences of
debt, payable absolutely, the payment of
which shall have been refused by such bank,
and no measure of damages shall be specified
in the act incorporating such bank, the plain-
tiff shall recover interest on such amount
from the time of such refusal, at the rate
of ten per cent, a year, instead of the rate
established by law.

See § 4860, subd. 1, and cross-references.

§ 8140. In suits brought by a corporation
created by or under any statute of this State,
it shall not be necessary to prove on the
trial of the cause the existence of such cor-
poration, unless the defendant shall have
pleaded in abatement, or given notice under
his plea to the action, that the plaintiffs are
not a coiTioration, and annex thereto an
affidavit of the truth of such plea or notice.

See § 4860, subd. 1, and cross-references. Or-
ganization of de facto corporations legalized.

§ 4161d4. Corporate existence, how proved. § 7528.

[In suit by a corporation, the general allegation
that it is a corporation under the laws of the
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State is sufficient averment of corporate existence.
Palmiter v. Lumber Co.. 31 Mich. 183.
Corporate existence may be proved by produc-

tion of charter and evldenre of user under it.

Way V. Billings, 2 Mich. 397; Swartwout v. R. R.
Co., 24 id. 389; Cahill v. Ins. Co., 2 Dour. 124.
At common law, on plea of the general issue in

an action by a corporation plaintiff must prove
Its corporate existence. Bank v. Bank, 1 Mich.
457; Owen v. Bank, 2 id. 134.
Testimony from information derived by the wit-

nesses from plaintiffs in doing business for them,
and from an examination of what purported to be
their articles of association, that they are a cor-
poration under laws of another State, warrants
a finding of corporate existence. Locke v. Silk
Co., 37 Mich. 479.
Notwithstanding plea of nul tiel corporation,

plaintiff may make a prima facie case by showing
that it has been doing business as a corporation
under the name assumed by it, which, in absence
of other testimony, conclusively establishes the
fact of due incorporation. Road Co. v. Paas, 95
Mich. 372; s. c, 54 N. W. Rep. 907.
Plea of the general issue iu justices' courts in

a suit begun by a summons to answer " the Wil-
son Sewing Company " is sufficient averment that
plaintiff is a corporation. Sewing Mach. Co. v.

Spears. 50 Mich. 534; s. c, 15 N. W. Rep. 894.
Failure to prove corporate character may be

obviated by proof of dealings which recognize it,

but such pi'oof is insufficient where question is

as to existence of powers and privileges not neces-
sarily implied by corporate existence, but depend
on the franchises actually conferred. Chapman v.

Colby, 47 Mich. 46; s. c, 10 N. W. Rep. 74.

Persons dealing with a body professing to be a
•corporation cannot question its corporate existence
for the purpose of charging its members individu-
allv as partners. Bank v. Stone, 38 Mich. 779;
Eaton V. Walker, 76 id. 579; s. c, 43 N. W. Rep.
638; R. R. Co. v. Miller, 91 Mich. 166; s. c, 51
N. W. Rep. 981.
In an action upon a subscription to stock, the

regularitv of organization of the corporation can-
not be disputed. Parker v. R. R. Co., 33 Mich.
23: Chubb v. Upton, 95 IJ. S. 665.

A railroad company having completed its road,

and being engaged in operating it, a private in-

dividual sued by it cannot contest its legal or-

ganization. Swartwout v. Air Line Co., 24 Mich.
389; Wilcox v. Toledo, etc., Co., 43 id. 584; s. c,

5 N. W. Rep. 1003. Legal organization can be
aUf.iKcd onlv bv the State in a direct proceed-
ing. Toledo, etc.. Co. v. Johnson, 55 Mich. 456;

s. '^., 21 N. W. Rep. 888; Potter v. R. R. Co., 83

Mich. 285; s. c. 47 N. W. Rep. 217.

A cause of forfeiture of corporate rights can-
not be taken advantage of collaterally. Cahill v.

Ins. Co., 2 Doug. 124.

But a grantee of the stock and bonds of a cor-

poration, when sued upon claims against it which
are preferred by its organizer's assignee, and of

which he had no notice, is not estopped from
showing that it was organized in fraud of the

statute for the organization of such company. By.
Co. V. Miller, 91 Mich. 166; s. c, 51 N. W. Rep.

981.
. ^

A creditor who deals with a recognized corpora-

tion cannot attack its legal existence. American,
etc.. Co. V. Rulkley, 65 N. W. Rep. 291.

One who seeks to foreclose a mortgage of a

corporation thereby affirms its corporate existence.

Gow V. Lumber Co., 66 N. W. Rep. 676.

Where taxes are assessed against a corporation

and it pays them under protest, and sues to re-

cover the money, the defendant cannot be heard

to say in said suit that plaintiff is not legally

incorporated. Water Works v. Frenchtown, 98

Mich. 432; s. c, 57 N. W. Rep. 268.

In a suit to recover statutory penalty tor

forciblv passing a toll-gate, the corporate existence

of plaintiff cannot be questioned. Road Co. v.

Paas, 95 Mich. 372; s. c, 54 N. W. Rep. 90(.]

§ 8141. In actions by or against any cor-

poration created by or nnder any law of this

State, it shall not be necessary to recite the

act or acts of incorporation, or the proceed-

ings by which such corporation was created,

or to set forth the substance thereof, but
the same may be pleaded by reciting the
title of such act, and the date of its approval.

See § 4860, subd. 1, and cross-references.

§ 8142. In suits or proceedings by or

against any corporation, a mistake in the

naming of such corporation shall be pleaded
in abatement; and if not so pleaded, shall be
deemed to have been waived.

See § 4860, subd. 1, and cross-references.

[See Building Co. v. Thompson, 32 Mich. 293;
Johr V. Supervisors, 38 id. 532; R. R. Co. v,

Southwick, 30 id. 446.]

§ 8143. In suits commenced by attachment
in favor of a resident of this State, against

any corporation created by or under the

laAvs of any other State, government or

country, if a copy of such attachment, and
of the inventory of property attached, shall

have been personally served on any officer,

member, clerk or agent of such corporation

within this State, the same proceedings shall

be thereupon had, with the like effect, as in

case of an attachment against a natural per-

son, which shall have been returned served

iu like manner upon the defendant.

See § 7086, and cross-references.

§ 8144. If it shall appear to the court that

any such suit against a foreign corporation

was brought vexatiously and without just

cause, they shall award double costs agaiust

the plaintiff, and such plaintiff shall be liable

to the defendants for all damages which they

may sustain by such proceedings.
See § 4860, subd. 1, and cross-references.

§ 8145. (As amended April 4, 1895.) Suits

may be commenced at law or in equity in

the circuit court for any county of this

State where the plaintiff resides or service

of process may be had and suits at law, be-

fore justices of the peace in such county;

and in cases where the plaintiff is a non-

resident in any county of the State, against

any corporation not organized under the

laws of this State in all cases where the

cause of action accrues within the State of

Michigan, by service of a summons, declara-

tion or chancery subpoena within the State

of Michigan, upon any officer or agent of

the corporation, or upon the conductor of

any railroad train, or upon the master of any
vessel belonging to or in the service of the

corporation against whicli the cause of ac-

tion has accrued: Provided, That in all

eases, except before justices of the peace, no

judgment shall be rendered for sixty days
after the commencement of suit, and the

plaintiff" shall, within thirty days after the

cfunmeucement of suit, send notice by
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registered letter to the corporation defendant
at its home office.

See § 4860, subfl. 1, and cross-references. Ser-

vice of summons on foreign corporation. § 4161d6,

and note.

[The officer or agent of a foreign corporation
served witliin tliis State under above section need
not be here on official business for his corporation,
or be specially authorized for such service. Iron
Co. V. Const. Co., 61 Mich. 226; s. c, 28 N. W.
Rep. 77.
Above section has no application to a suit for

enforcement of a lien for labor performed for a
mining corporation in the Upper Peninsula, where
no service is had upon any officer or agent of the
corporation as pi-ovided by the section. McLaren
V. Byrnes, 80 Mich. 275; s. c. 45 N. W. Rep. 143.

Above section does not provide for service of
garnishment process against foreign corporations.
Bridge Works v. Circuit Judge, 73 Mich. 155; s. c,
41 N. W. Rep. 215.]

§ 8146. When the cause of action has ac-

crued prior to the passage of this act, suit

may be brought as provided in the first

section of this act:* Provided, That the
cause of action at the time such suit ia

brought would not have been barred by the

statute of limitations, had such corporation
been organized within this State.

§ 8147. Whenever, in any suit or proceed-
ing either in laT\- or equity, it shall become
necessary to serve any process, notice, or

writing upon any railroad company in this

State, it shall be sufficient to serve the same
upon any station agent, or ticliet agent at

any station or depot along the line, or at the
end of the railroad of such company, and
such service shall be deemed as good and
effectual as if made on the oflicers. stocli-

holders, or members, or either of them of

such company.

See § 4161c9, and cross-references.

[Service upon a " commercial agent " of a rail-

road companv is bad. Detroit v. Ry. Co., 63
Mich. 712: s. c. 30 N. W. Rep. 321. Service on
the attorney of a railroad company in proceedings
to open a street aci-oss its premises is not author-
ized. R, R. Co. V. Detroit, 49 Mich. 47; s. c, 12
N. W. Rep. 904.
Justices' process against railroad companies may

be served upon conductors, etc. Fowler v. Detroit,
etc., Co., 7 Mich. 79.
In an action against a railroad company a re-

turn stating that " the within summons " was
served " on the defendant by handing a copy
to the station agent" was sustained: it implies
tliat station agent was defendant's agent. Tal-
bot V. R. R. Co.. 82 Mich. f6; s. c. 45 N. W. Rep.
1113. But an affidavit that senMce was made on
a freight agent, without giving his name or show-
ing that he was in charge of the freight office, is

bad. Truax v. Sterling, 74 Mich. 180; s. c, 41
N. W. Rep. 885.]

CHAPTER CCLXXXI.
Proceedings against Corporations in

Chancery.

Sec. 8148. Injunctions against corporations in cer-
tain cases.

8149. Issuing and continuance of injunction.
8150. Jurisdiction of courts over corporate

officers.

Sec. 8151. Construction of last section.
8152. Jurisdiction, how exercised.
8153. Sequestrating corporate property.
81.54. Distribution upon decree.
81.55. Surrender of corporate rights.
8150. Proceedings against certain insolvent

corporations.
81.57. Who may apply for injunction, etc.
8158. Appointment of receiver.
8159. Powers and obligations of.

8160. When stockholders, etc., may be made
parties.

8161. Directors, etc., parties after decree.
8162. Bill against stockholders, etc.
8163. Proceedings thereon.
8164. Proceedings if corporation be insolvent.
8165. Distribution of property.
8166. Stockholders compelled to pay on stock

held by them.
8167. Enforcement of directors' liability.

8168. Discovery by corporation.
8169. Discovery by officers, etc.

8170. Answers of officers, how compelled and
how far evidence.

8171. Answer or testimony not to be used on
indictment.

8172. Stay of proceedings at law.
8173. Certain corporations excepted.

§ 8148. Upon a bill being filed under the

direction of the attorney-general, in any
court having equity jurisdiction, the court

shall have power to restrain by injunction,

any corporation from assuming or exercising

any franchise, liberty or privilege, or trans-

acting any business not authorized by the
charter of such corporation; and in the same
manner to restrain any individuals from ex-

ercising any corporate rights, privileges or
franchises, not granted to them by any laws
of this State.

See § 4860, subd. 1. and cross-references,

of proceedings at law. § 8172.

Stay

*§ 8145.

[An act of Incorporation being a contract be-
tween the State and the corporation, dissolution
can be effected only by assent of both parties or
by judgment of a court of competent jurisdiction.
Town V. Bank, 2 Doug. 530. A legislative act
accepting surrender of franchises, or an act, if

accepted, repealing the charter, would operate as
a dissolution. Id.
The statutes providing for proceedings in chan-

cery against corporations and for the voluntary
dissolution of corporations (§§ 8148 et seq.l are
not in the nature of statutes of bankruptcy ap-
plicable to corporations. Id.

The primary object of proceedings In chancery
against failing corporations is not to dissolve the
corporation, but to protect creditors. Dissolution
of the corporation is merely incidental. Fay v.

Bank, Harr. 194. Jurisdiction of chancery over
corporate bodies to restrain their operations, or
wind up their concerns, is based upon and con-
trolled by the statutes.
There is such jurisdiction under general equity

power. Attv.-Gen. v. Bank. Harr. 315: Stanim v.

Northwestern Assn., 65 Mich. 317; s. c, 32 X. W.
Rep. 710.
The difference between the adverse and the

voluntarv proceedings under chapters 281 and 282
explained. Cadv v. Mfg. Co., 48 Mich. 133; s. c,
11 N. W. Rep. 839.
The management of corporate affairs cannot be

taken from directors or their managing officers,

except under proceedings to wind up the corpora-
tion, under this chapter, or under chapter 282.

Ry. Co. V. Judge, 31 Mich. 456.]

§ 8149. Such injunction may be issued be-

fore the coming in of the answer, upon satis-

factory proof that the defendants com-
plained of have usurped, exercised or
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claimed, any franchise, privilege, liberty or

coi"iK)rate right not granted to them, and
after the coming in of the answer, such in-

junction may be continued until judgment at

law shall have been had.

§ 8150. The circuit court within the proper

county shall have jurisdiction over directors,

managers, trustees, and other officers of

corporations, and over any persons who may
have held such offices in any corporation:

Provided, That proceedings are commenced
within one year after they have ceased to be
such directors, managers, trustees, and other

officers:

1. To compel them to accoimt for their

official conduct in the management and dis-

position of the funds and property com-
mitted to their charge;

2. To decree and compel payment by them
to the coii:)oration whom they represent, and
to its creditors, of all sums of money and of

the value of all property which they may
have acquired to themselves or transferred

to others, or may have lost or wasted by
any violation of their duties as such di-

rectors, managers, tiiistees. or other officers;

3. To suspend any such trustee or officer

from exercising his office whenever it shall

appear that he has abused his trust;

4. To remove any such trustees [trustee]

or officer from his office upon proof or con-

viction of gross misconduct;
5. To direct new elections to be held by

the body or board duly authorized for that
purpose, to supply any vacancy created by
such removal;

6. In case there be no such body or board,

or all the members of such board be re-

moved, then to x'eport the same to the gover-

nor, who shall be authorized, with the con-

sent of the senate, to fill such vacancy;
7. To set aside all alienations of property

made by the trustees or other officers of any
coiporatiou contrary to the provisions of

law. or for puii>oses foreign to the lawful
business and objects of such corporations,
in cases where the person receiving such
alienation knew the purposes [purpose] for

which the same was made; and,

8. To restrain and prevent any such aliena-

tion in eases where it may be threatened or

there may be good reason to apprehend that

it is intended to be made.

Directors to manage affairs of corporation, etc.

§ 4161a3. Issuing fraudulent stock. § 9349. Juris-

diction, how exercised. § 8152.

§ 8151. When any of the visitatorial powei-s

enumerated in the preceding section, over

any corporation, are or shall be vested, by
statute, in any corporate body or public

officer, the provisions of that section shall

not be construed to divest or impair the

potvers so vested.

§ 8152. The jurisdiction conferred in the

third section of this chapter shall be exer-

cised as in ordinary cases on bill, or peti-

tion, as the case may i-equire, or as the court
may direct, at the instance of the attorney-
general, prosecuting in behalf of the people
of this State, or at the instance of any
creditor of such coiiwration, or at the in-

stance of any director, trustee, or other
officer of such corporation having a general
superintendence of its concerns, or by any
stockholders of such coi"poration.

.Jurisdiction of courts over corporate ofHcer^.

§ 81.50.

§ 8153. Whenever a judgment at law. or a
de.cree in chancery, shall be obtained against
any corporation, incorporated under the
laws of this State, and an execution issued
thereon shall have been returned unsatisfied

in part or in whole, upon the petition of the
person obtaining such judgment or decree,

or his representatives, the circuit court
witbin the proper county may sequestrate
the stock, property, things in action and
effects of such coii^oration. and may appoint
a receiver of the same.

See § 4161e5, and cross-references.

[Above section does not contemplate that an
appointment of a receiver should precede an ad-
judication, or the adjudication a hearing on notice.
Cook V. Detroit, etc., Co., 45 Mich. 453; s. c, 8
X. W. Rep. 74.

A corporate creditor, whose debt has not been
merged In a judgment, has no right to intervene
and answer and file a cross-bill resisting petition
of the judgment creditor filed under above sec-
tion for sequestration of stock and property of
corporation, and appointment of a receiver. Iron
Works V. Circuit Judge, lUO Mich. G58; s. c, 58
X. "W. Kep. 693.

A judgment creditor who petitions for seques-
tration and appointment of a receiver gains no
advantage over other ci-editors, and any interest

which they have in the property are not distrib-

uted bv siich sequestration. Id.

rower of court of chancery to appoint a receiver

for a street railroad company at suit of its bond-
holders. Ralph V. Circuit Judge, 100 Mich. 164;

s. c, 58 N. W. Rep. 837.

Where execution upon a judgment against
a corporation has been returned unsatisfied no
further proceeding at law can be resorted to for

collection, and the remedy by sequestration can
oulv be furnished by equity. Miner v. Benefit

Assn., 65 Mich. 84: s. c. 31 X. W. Rep. 763.

The stock of an insolvent corporation is a trust

fund for pavment of creditors; and as among
such creditors " equality is equity." Turnbull v.

Lumber Co., 55 Mich. 387; s. c, 21 X. W. Rep. 3(.-}.

The claim of a creditor to a share in the a,ssets

may be establlsheil, even though a judgment cred-

itor's bill against it is not filed in behalf of all

creditors or "even such as come in and share the
expense. Id. The officers of such conjoration

canuot go on converting its assets Into money and
paying preferred creditors after a judgment cred-

itor's bill has been filed against it. Id.

An insolvent corporation can make a general
assignment to creditors, unless prohibited by stat-

utes or its charter. Town v. Bank, 2 Doug. 5:30;

Covert v. Rogers, 38 Mich. :i63. And on the same
terms as a private person, if authorized by its

directors. Kendall v. Bishop, 76 Mich. 6.34; s. c,

43 X. W. Rep. 64.5. But it seems that the con-

sent^ of the stockholders is necessary. Bank v.

Bank, Harr. 106. It seems that such an assign-

ment does not operate, per se, as a dissolution

of the corporation, or a surrender of its fran-

chises. Id.
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Whether president has authority to execute a
general assignment, query. Richardson v. Rogers,
45 Mich. 591; s. c, S K. W. Rep. .526.

An insolvent corporation may prefer creditors by
way of mortgage. Bank v. Lumber Co., 90 Mich.
345: s. c. 51 X. ^y. Rep. 512.

Directors of an insolvent corporation do not
become trustees for creditors alike so as to pre-
vent their giving valid security by way of pref-

erence to a stockholder or director. Id.

A corporation cannot apply in its corporate ca-

pacity and name to be put into the custody of a
receiver. Kimball v. Goodburn, 32 Mich. 10.

A court of chancery cannot take from direct-

ors or vest in a receiver the management and
control of the corporate business, except in pro-

ceedings under sections 8148-8211. Ry. Co. v. Cir-

cuit Judge, 31 Mich. 456.
The ex parte appointment of a receiver to man-

age the business of a corporation and tlie ex parte
granting of an interlocutory injunction to deprive
its directors of control are beyond the power of

a court of chancery and absolutely void, and
mandamus is granted, requiring the vacation of
such an order of appointment and the dissolution

of such an injunction. Id.

A receiver cannot be appointed es parto in a pro-

ceeding by creditors to wind up an insolvent cor-

poration and pending the decision on demurrer
whereby the right to file the bill is put in issue.

Cook V. Detroit & M. R. Co., 45 Mich. 453; s. c,
8 N. W. Rep. 74.

A receiver may properly be appointed on an un-
disputed averment of insolvency and a showing
of danger of the misappropriation or waste of

assets; and such appointment may be made even
when the case stands on demurrer and before
final decree. Turnbull v. Lumber Co., 55 Mich.
387; s. c, 21 N. W. Rep. 375.
The receiver of a corporation organized for an

unlawful purpose can demand in equity an ac-

counting for a debt purporting to be secured by a
mortgage. Burton v. Schildbach, 45 Mich. 504;
s. c. 8 N. W. Rep. 497.
After injunction and appointment of receiver,

and receiver has taken upon himself the trust,

and other creditors have filed their claims, com-
plainant cannot, on being paid his claim, dismiss
the suit and discharge the receiver. Fay v. Bank,
Harr. 194.
The receiver of a corporation represents neither

stockholders nor creditors of a previous corpora-
tion which has conveyed its property and in-

terest to the one for which he was appointed,
even though the stockholders are the same.
Whitaker v. Ginimmond, 08 Mich. 249; s. c, 36
N. W. Rep. 62.

The receiver on voluntary dissolution becomes
vested with all the corporate interest except the
power to do business, and the corporation ceases
to exist. Cadv v. Mfg. Co.. 48 Mich. 133; s. c,
11 N. W. Rep. 8.39. An oflScer of a corporation
mav be its receiver. Covert v. Rogers, 38 Mich.
363'.]

§ 81.54. Upon a final decree on any such
petition, the court shall cause a just and
fair distribution of the property of such cor-

poration, and of the proceeds thereof, to be
made among the fair and honest creditors

of such corporation, in proportion to their

debts respectively, who shall be paid in the
same order as provided in the next succeed-
ing chapter, in the case of a voluntary dis-

solution of a corporation.

See § 8195.

§ 8155. Whenever any incorporated com-
pany shall have remained insolvent for one
whole year, or for one year shall have neg-
lected or refused to pay and discharge its

notes, or other evidence of debt, it shall be
deemed to have surrendered the rights, privi-

leges, and franchises granted by any act of

incorporation, or acquired under the laws
of this State, and shall be adjudged to be
dissolved.

See § 4161d7, and cross-references.

[Above section does not authorize the filing of
bill in chancery by a stockholder to compel a
winding up of a manufacturing corporation. Heap
V. Mfg. Co.. 97 Mich. 147; s. c. ,56 N. W. Rep. .349.

See People v. Bank, 12 Mich. 527; Montgomery
V. Merrill, 18 id. 338.]

§ 8156. Whenever any corporation having
banking powers, or having the power to

make loans, on pledges or deposits, or au-
thorized by law to make insurances, shall

become insolvent or unable to pay its debts,

or shall neglect or refuse to pay its notes or
evidences of debt on demand, or shall have
violated any of the provisions of its act or
acts of incoi'poration. or of any other act
binding on such corporation, any court hav-
ing equity jurisdiction may, by injunction,

restrain such corporation and its officers,

from exercising any of its corporate rights,

privileges or franchises, and from collecting

or receiving any debts or demands, and
from paying out or in any way transferring

or delivering to any person, any of the
moneys, property or effects of such corpora-

tion, until such court shall otherwise order.

See note to § 8153.

[See Attv.-Gen. v. Bank, Walk. Ch. 90, 98; Atty,-
Gen. V. Bank, Harr. Ch. 315.]

§ 8157. Such injunction may be issued on
the application of the attorney-general in

behalf of the people of this State, or on the
application of any creditor or stockholder of
such corporation, upon bill or petition, filed

for that purpose, and upon due proof of
any of the facts in the last section required,

to authorize the issuing of the same. When-
ever such injunction shall issue against any
banlv. for any violation of its charter, on
the application of any creditor, the court
shall proceed to final decree in such case,

and adjudge a forfeiture if the proof is suffi-

cient, notwithstanding such creditor may
settle with such corporation, and relinquish
his claim against said corporation, and in

all such cases the attorney-general, under
the direction of the governor, or any cred-

itor, shall have the right to appear and prose-

cute such suit, and such suit shall not be
discontinued if either of them so appear
and prosecute such suit to final judgment.

See § 4161d8, and cross-references.

[Barnum v. Bank, Harr. Ch. 116; Fay v. Bank,
id. 194.]

§ 8158. Upon such application being made,
and in any stage of the proceedings there-

upon, the court may appoint one or more
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receivers, to take charge of the property and
effects of such corporation, and to collect,

sue for and recover the debts and demands
that may be due, and the property that may
belong to such corporation, who shall, in all

respects, be subject to the control of the
court.

See § 41Gle5, and cross-references.

[The reference of disputed claims which re-
ceivers of corporations are allowed to resort to
are collateral, and form no part of the statutory
proceedings for dissolution on the equity side of
the court. Cadv v. Mfg. Ck)., 48 Mich. 133; s. c,
11 N. W. Rep. 839.]

§ 8159. Such receivers shall possess all the
powers and authority conferred, and be sub-
ject to all the obligations and duties im-
posed in the next succeeding chapter, upon
receivers appointed in case of the voluntary
dissolution of a corporation.

See § 4161e6, and cross-references.

§ 8160. If such application be made by a
creditor of any corpoi-ation, whose directors

or stockholders are made liable by law for

the payment of such debt in any event or
contingency, such directors or stockholders
may be made parties to the bill or petition,

either on the filing thereof, or in any subse-

quent stage of the pi'oceedings, whenever
it shall become necessary to enforce such
liability.

See Const., art. XV, § 7, and cross-references.

§ 8161. If any creditor of a corporation de-

sire to make such directors or stockholders
parties to the suit, after a decree therein
against the cornoration. he may do so, on
filing a supplemental bill against them,
founded upon such decree, and if such de-
cree was rendered in a proceeding instituted

by the attorney-general, such creditor may,
on his application, be made complainant
therein, with or instead of the attorney-
general, and may, in like manner, make the
directors and stockholders sought to be
charged, defendants in such suit.

See § 8150.

§ 8162. Whenever any creditor of a cor-

poration shall seek to charge the directors,

trustees or other superintending officers of
such corporation, or the stockholders thereof,

on account of any liability created by law,
he may file his bill for that purpose in any
court having chancery jurisdiction, which
shall possess jurisdiction to enforce such
liability.

See Const., art. XV, § 7, and cross-references.

§ 8163. Tlie court shall proceed thereon as

in other cases, and when nece.ssary, shall

cause an account to be taken of the prop-

erty and debts due to and from such cor-
poration, and shall appoint one or more re-

ceivers, Avho shall possess all the powers
conferred, and be subject to all the obliga-
tions imposed on receivei's, by the next suc-
ceeding chapter, in case of the voluntary
dissolution of a corporation.

§ 8164. But if, on the coming in of the
answer, or upon the taking of any such ac-
count, it shall appear that such corporation
is insolvent, and that it has no property or
effects to satisfy such creditor, the coui-t
may proceed, without appointing any re-
ceiver, to ascertain the respective liabilities

of such directors and stockholders, and en-
force the same, bj- its decree, as in oilier
cases.

See Const., art. XV, § 7, and cross-references.

§ 8165. Upon a final decree being made
upon any such application to restrain a cor-

poration, or upon any such bill filed against
directors or stockholders, the court shall

cause a just and fair disti-ibution of the
property of such corporation, and of the ]iro-

ceeds thereof, to be made among its fair

and honest creditors, in the order and in

the proportions prescribed by the next chap-
ter, in the case of a voluntary dissolution

of a corporation.

See § 8195.

§ 8166. In all cases in which the directors

or other oflBicers of a corporation, or the
stockholders thereof, shall have been made
parties to a suit in which a decree shall be
rendered, if the property of such corpora-

tion shall be insufiicient to discharge its

debts, the court shall proceed to compel each
stockholder to pay in the amount due and
remaining unpaid on the shares of stock

held by him, or so much thereof as shall

be necessary to satisfy the debts of the

company.

See Const., art. XV, § 7.

§ 8167. If the debts of the company shall

remain unsatisfied, the court shall proceed

to ascertain the respective liabilities of the

directors or other officers, and of the stock-

holders, and to decree the amount payable

by each, and enforce such decree as in other

cases.

See Const., art. XV, § 7, and cross-references.

§ 8168. Upon any application to the court

having jurisdiction, in any of the cases pro-

vided in this chapter, such court may com-
pel such corporation to discover any stock,

property, things in action or effects alleged

to belong, or to have belonged to it. the
transfer and disposition thereof, and the con-
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sideration, and all the circumstauces of sucb
disposition.

See Act of 1895, at p. 70.

§ 8169. Every officer, agent or stockholder

of any corporation, against which proceed-

ings shall be instituted, according to the

provisions of this chapter, and every person
to whom it shall be alleged that any trans-

fer of any property or effects of such cor-

poration has been made, or in whose pos-

session or control any such property or ef-

fects shall be alleged to be, may be com-
pelled, in the discretion of the coux't, to

answer a bill filed to obtain any discovery

in the preceding section specified, notwith-
standing such answer may expose the cor-

poration of* which he is a member to a
forfeiture of its corporate rights, or any of

them.

See § 8168, and cross-reference.

§ 8170. The answers of the officers and
agents of any corporation, shall be evidence
against the corporation, in the same man-
ner, and to the same extent as if such an-

swers had been given upon an examination
of such officers or agents, as witnesses in

the cause, and such officers or agents maj^
subsequently be examined as witnesses by
either party, under the order of the court,

but no such answer shall be compelled, un-

less by special order of the court.

§ 8171. Neither the answer of any such
officer or agent, nor his testimony xipon any
such subsequent examination, shall be used
as evidence upon any indictment, or other
criminal prosecution or proceeding against

him.
§ 8172. Whenever any bill shall be filed,

or any application made against any cor-

poration, its directors or other superintend-
ing officers, or its stockholders, according to

the provisions of this chapter, the court may,
by injunction, on tlie application of either

party, and at any stage of the proceedings,
restrain all proceedings at law, by any cred-

itor against the defendants in such suit; and
whenever it shall appear necessary or

proper, may order notice to be published in

such manner as the court shall direct, re-

quiring all the creditors of such corporation
to exhibit their claims and become parties

to the suit, within a reasonable time, not
less than six months from the first publica-
tion of such order, and in default thereof,

to be precluded from all benefit of the decree
which shall be made in such suit, and from
any distribution which shall be made under
such decree.

See § 8148.

§ 8173. The provisions of this chapter shall

not extend to any incorporated lilirary or
lyceum society; to any religious corporation.

or any incorporated academy or select school;
nor to the proprietors of any burying ground
incorporated under the laws of this State.

CHAPTER CCLXXXII.

The Voluntary Dissolution of Corpora-
tions, and of the Abatement of Suits by
and against Them.

Sec. 8174. "Who may apply for dissohition.
817.5. Application shall contain what.
817G. Affidavit.
8177. Order to show cause.
8178. Notice to be published.
8179. Proceedings of master.
8180. Master to have petition, etc.
8181. When corporation to be dissolved.
8182. Directors or other officers may be ap-

pointed receivers.
8183. Rights of receivers.
8184. Authority of receivers.
8185. When receivers to prosecute for arrears

of stock.
8186. Receivers to give notice of their ap-

pointment, etc.
8187. Sales made after filing petition, void.
8188. Debtors to account to receivers; power

of receivers.
8189. Receivers may refer controversies.
8190. Duties and obligations of receivers;

meetings of creditors to be called.
8191. Open and subsisting contracts.
8192. Commissions of receivers.
8193. Receivers to retain certain moneys.
8194. Same.
8195. Order in which debts are to be paid.
8196. Second dividend.
8197. Proceedings thereon.
8198. Debts not exhibited.
8199. Distribution of surplus to stockholders.
8200. Disposition of moneys received.
8201. Receivers subject to control of court,

etc.

8202. Account by receivers.
8203. Previous notice thereof.
8204. Duty of master on reference to him.
8205. Settlement of account.
8206. Fui'ther accounts to be rendered.
8207. Corporations excepted from provisions

of this chapter.
8208. Suits not to abate by reason of dis-

solution.
8209. Receivers may commence new suits.

8210. Not to abate by reason of receiver's
death.

8211. Suits against dissolved corporations,
how continued.

8211a. Appeal to supreme court.

§ 8174. Whenever the directors, trustees or

other officers having the management of the
concerns of any corporation, or the majority
of them, shall discover that the stock, prop-
erty and effects of such corporation have
been so far reduced by losses or otherwise,
that it will not be able to pay all just de-
mands to Avhich it may be liable, or to af-

ford a reasonable security to those Avho may
deal with such corporation, or whenever
such directors, trustees or officers, or a ma-
jority of them, shall, for any reason, deem
it beneficial to the stockholders that such
corporation should be dissolved, they may
apply to any court having equity jurLsdic-

tion, by petition, for a decree dissolving such
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corporation, pursnaut to the provisions of

tbis chapter.

Winding up of corporation. § 41Gld7, and cross-

references. See note to § 8148.

[See Cady v. Mfg. Co., 48 Mich. 133; s. c, 11
N. W. Uep. 8.i9; Montgomery v. Merrill, 18 Mich.
S38: Comrs. v. Bank, Harr. Ch. 106: Bank v. Ham-
mond, 1 Doug. o27; Bewick v. Harbor Co., 29 Mich.
70U.]

§ 8175. Every such application shall con-

tain a statement of the reasons which in-

duce the applicants to desire a dissolution

of the corporation; and there shall be an-
nexed thereto:

1. A full, just and true inventory of all

the estate, both real and personal, in law
and equity, of such corporation, and of all

the books, vouchers and securities relating

thereto.
2. A full, just and true account of the

capital stock of such corporation, specifying

the names of the stockholders, their resi-

dence when known, the number of shares
belonging to each, the amount paid in upon
such sliares respectively, and the amount
still due thereon.

3. A statement of all incumbrances on the
property of such corporation.

4. A fidl and true account of all the cred-

itors of such corporation, and of all engage-
ments entered into by such incorporation,

which may not have been fully satisfied and
canceled, specifying the place of residence

of each creditor and of every person to

whom such engagements were made, if

known, and if not known, the fact to be
so stated; the sum owing to each creditor;

the nature of each debt or demand; and
the true cause and consideration of such
indebtedness in each case.

See 8 4161d8.

§ 8176. To every such petition shall also

be annexed an affidavit of the applicants,

that the facts stated in such application and
the accounts, inventories and statements
contained therein or annexed thereto, are

just and true, so far as the applicants re-

spectively know, or have the means of

knowing.

See § 4161d9.

§ 8177. Upon such petition, accounts, in-

ventories and affidavits being filed, an order

shall be entered requiring all persons inter-

ested in such corporation to show cause, if

any they have, why such corporation should

not be dissolved, before some master in

chancery, to be named In such order, at

some time and place to be therein specified,

not less than three months from the date

thereof.

§ 8178. Notice of the contents of such
order shall be published once in each week

for three weeks successively, in such paper
as the court may direct, and in a newspaper
published in the county where the principal
place of conducting the business of such
corporation shall be situated, if any news-
paper be published in such county.

Publication of notices, etc. § 4161e3, and cross-

references.

§ 8179. On the day appointed in such order,
such master shall proceed to hear the alle-

gations and proofs of the parties, and shall
take testimony in relation thereto, and shall,

with all convenient speed, report the same
to the court, with a statement of the prop-
erty, effects, debts, credits and engagements
of such corporation, and of all other matters
and things pertaining to such corporation.

See § 8204.

§ 8180. Such master shall be entitled to
the use of the original petition and schedules
annexed thereto, if he require the same, i>y

an order on the register of the court with
whom they may be deposited, and shall re-

turn the same with his report.

§ 8181. Upon the coming in of the report
of the master, if it shall appear to the
court that such corporation is insolvent, or
that for any reason a dissolution thereof
Vv'ill be beneficial to the stockholders, and
not injurious to the public interest, a decree
shall be entered, dissolving such corporation,
and appointing one or more receivers of its

estate and effects; and such corporation shall
thereupon be dissolved, and shall cease.

See § 4161d7, and cross-references.

[A corporation cannot apply in Its corporate ca-
pacity and name to be put into hands of a re-
ceiver. Kimball v. Goodburn, 32 Mich. 10; see
Cady v. Mfg. Co., 48 id. 13G; s. c, 11 N. AV. Rep.
S.'JO.]

§ 8182. Any of the directors, trustees or
other officers of such corporation, or any of
its stoclvholders, may be apix)inted receivers,

who, uiK)n entering upon the duties of their

appointment, shall give such secui'ity to the
people of this State, and in such penalty as
the court shall direct, conditioned for the
faithful discharge of the duties of their ap-
pointment, and for the due accounting for all

moneys and effects received by them as
such receivers.

See § 4161a3, and cross-references.

[An officer of an insolvent corporation may be
its receiver. Covert v. Rogers, 38 Mich. 368.]

§ 8183. Such receivers shall be vested "uith

all the estate, real and personal, of such
corporation, from the time of their having
filed the security hereinbefore required, and
shall be trustees of such estate for the bene-
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fit of the creditors of such corporation, and

of its stockholders.

Powers of receivers. § 4161e6, and cross-refer-

ences.

§ 8184:. Such receiver shall have all the

power and authority conferred by law upon
trustees to whom an assignment of the

estate of an insolvent debtor may be made,

pursuant to the provisions of the one hun-

dred and forty-fifth chapter of these Re-

vised Statutes.

See § 4161e6, and cross-references. Corporation

may sue and be sued. § 4860, subd. 1, and cross-

references.

[See Cady v. Mfg. Co., 48 Mich. 137; s. c, 11

N. W. Rep. 839.]

§ 8185. If there shall be any sum remaining

due upon any share of stock subscribed in

such coi-poration, the receiver shall imme-
diately proceed and recover the same, unless

the person so indebted shall be wholly in-

solvent; and for that purpose may file his

bill in any court having equity jurisdiction,

or may commence and prosecute an action

at law for the recovery of such sum, without

the consent of any creditors of such corpora-

tion.

§ 8186. The receivers, immediately on their

appointment, shall give notice thereof, which
shall contain the same matters required by
law in notices • of trustees of Insolvent

debtors; and in addition thereto, shall re-

quire all persons holding any open or sub-

sisting contract of such coiiDoration. to pre-

sent the same in writing, and in detail, to

such receivers, at the time and place in

such notice specified; which shall be pub-
lished once in eacli week for six successive

weeks in such paper as the court may direct,

and in a newspaper printed in the county
where the principal place of conducting the

business of such corpoi-ation shall have been
situated, if such newspaper be there pub-
lished.

§ 8187. All sales, assignments, transfers,

mortgages, and conveyances of any part of

the estate, real or personal, including things

in action, of every such corporation, made
after the filing of the petition for a dissolu-

tion thereof, in payment of, or as security

for, any existing or prior debt, or for any
other consideration, and all judgments con-

fessed by such corpoi-ation after that time,

shall be absolutely void as against the re-

ceivers who may be appointed on such
petition, and as against the creditors of such
coi-poration.

§ 8188. After the first publication of the

notice of the appointment of receivers, every
person having possession of any property be-

longing to such corporation, and every per-

son Indebted to such corporation, shall

account and answer for the amount of such

debt, and for the value of such property to

the said receivers; and all the provisions of

law in respect to trustees of insolvent

debtors, tlie collection and preservation of

the property of such debtors, the conceal-

ment and discovery thereof, and the means
of enforcing such discovery, shall be appli-

cable to the receivers so appointed, and to

the property of such corporation.

§ 8189. Such receivers shall have the same
power to settle any controversy that shall

arise between them and any debtors or
creditors of such corporation, by a reference,

as is given by law to trustees of insolvent
debtors, and the same proceedings shall be
had for that pui"pose, and with the like

effect; and application may be made to any
officer authorized to appoint such referees on
the application of the trustees of insolvent
debtors, who shall proceed therein in the
same manner; and the referees shall proceed
in like manner and file their report with the
like effect in all respects.

See § 4161e6, and cross-references.

§ 8190. The receivers shall be subject to

all the duties and obligations imposed by
law on trustees of insolvent debtors, so far

as they may be applicable, except where
other provisions are herein made, and they
shall call a general meeting of the creditors

of such corporation within four months from
the time of their appointment, when all ac-

counts and demands in favor of and against

such corporation, and all its open and ex-

isting conti-acts shall be ascertained and
adjusted, as far as may be, and the amount
of moneys in the hands of the receivers

declared.

See § 4161f4.

§ 8191. If there shall be any open and sub-

sisting engagements or contracts of such

corporation, which are in the nature of in-

surances or contingent engagements of any
kind, the receivers may, with the consent of

the party holding such engagement, cancel

and discharge the same by refunding to such

party the premium or cousideration paid

thereon to such corporation, or so much
t.liereof as shall be in the same proportion

to the time which shall remain of any risk

assumed by such engagement, as the whole
premium bore the whole term of such risk;

and upon such amount being paid by such

receivers to the person holding or being the

legal owner of such engagement, it shall be

deemed canceled and dischai'ged as against

such receivers.

§ 8192. Such receivers shall, in addition to

their actual disbursements, be entitled to

such commissions as the court shall allow,

not exceeding the sum allowed by law to

executors and administrators.

§ 8193. The receivers shall retain out of
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the moneys in their hands, a sufficient

amount to pay the sums which they are

hereinbefore authorized to pay for the pur-

pose of canceling and discharging any open
or subsisting engagements.

§ 8194. If any suit be i>ending against the
corporation, or against the receivers, for

any demand, the receivers may retain the
pi'oportion which would belong to such de-

maud, if established, and the necessary
costs in their hands, to be applied accord-

ing to the event of such suit, or to be dis-

tributed in a second or other dividend.

§ 8195. The receivers shall distribute the
residue of the moneys in their hands among
all those who have exhibited their claims as

creditors, and whose debts have been ascer-

tained, as follows:

1. All debts entitled to a preference under
the laws of the United States.

2. Executions actually levied against such
con^orations to the extent of the property on
which they shall respectively be levied, and
according to their legal priority.

3. Creditors having made special deposits,

if such deposits remain in kind.

4. All other creditors of such corporation,
in proportion to their respective demands,
without giving any preference to debts due
on specialties.

See Const., art. XV, § 5. Distribution of prop-

erty. § 8165. Distribution of surplus. § 8199.

§ 8196. If the whole of the estate of such
corporation be not distributed on the first

dividend, the receivers shall, within one
year thereafter, and within sixteen months
after their appointment, make a second divi-

dend of all the moneys in their hands among
the creditors entitled thereto; of which, and
that the same will be a final dividend, notice
shall be published once in each week for

three weeks successively, in such paper as
the court may direct, and in a newspaper
printed in the county where the principal
place of business of such coiiwration was
situated, if there be such newspaper.

§ 8197. Such second dividend shall be made
in all respects in the same manner as herein
prescribed in relation to the first dividend,
and no other shall be made thereafter among
the creditors of such corporation, unless
ordered by the court, except to the creditors
having suits against it, or against the re-

ceivers, pending at the time of such second
dividend, and except of the moneys which
may be retained to pay such creditors; but
every creditor who shall have neglected to

exhibit his demand before the first dividend,
and who shall deliver his account to the
receivers before such second dividend, shall

receive the sum he would have been en-
titled to on the first dividend, before any
distribution be made to the other ci-editors.

§ 8198. After such second dividend shall

have been made, the receivers shall not be

answerable to any cretlitor of such corpora-

tion, or to any person having claims against
such coi-poration, by virtue of any open or

subsisting engagement, unless the demand
of such creditor shall have been exhibited,

and the engagements upon which such
claims are founded, shall have been pre-

sented to the said receivers, in detail and in

writing, before or at the time specified by
them in their notice of a second dividend.

See § 4161f4.

§ 8199. After a final dividend is made, and
the debts of any such corporation are paid,

if there shall remain any surplus in the
hands of the receivers, they shall distribute

the same among the stockholders of such cor-

poration, in proportion to the respective
amounts paid by them, severally, on their

shares of stock.

Order in which debts are to be paid. § 8195.

§ 8200. When any suit pending at the time
of the final dividend, shall be terminated,
they shall apply the moneys retained in

their hands for that puiipose, to the payment
of the amount recovered, and their neces-

sary costs and expenses; and if nothing shall

have been recovered, they shall distribute

such moneys, after deducting their expenses
and costs, among the creditors and stock-

holders of the corporation, in the same man-
ner as herein directed in respect to a second
dividend.

§ 8201. The receivers shall be subject to the

control of the court, and may be compelled

to account at any time; they may be re-

moved by the court, and any vacancy created

by such removal or by death or otherwise,

may be supplied by the court.

§ 8202. Within three months after the time
herein prescribed for making a second divi-

dend, the receivers shall render a full and
accurate account of their proceedings to the

court, which shall be refeiTed to a master
to examine and report thereon.

See § 4161e7, and cross-references.

§ 8203. Previous to rendering such account,

the receivers shall insert a notice of their

intention to present the same, once in each

week for three weeks successivly, in such

paper as the court may direct, and In a

newspaper of the county in which notices of

dividends are herein requii-ed to be pub-

lished, if there be one, specifying the time

and place at which such account will be

rendered.

§ 8204. The master to whom such account

shall be referred, shall hear and examine the

proofs, vouchers and documents offered for
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or against sucli account, and shall report

thereon fully to the court.

See S 8179.

§ 8205. UiX)n the coniini;- in of such report,

the covirt shall hear the allegations of all

concerned therein, and shall allow or dis-

allow such account, and decree the same to

be final and conclusive upon all the cred-

itors of such corporation, upon all persons

who have claims against it upon any open
or subsisting engagements, and upon all the

stockholders of such corporation.

§ 8206. Such receivers shall also account

from time to time in the same manner, and
with the like effect, for all moneys which
shall come to their hands after the rendering

of such account as hereinbefore provided, and
for all moneys which shall have been re-

tained by them for any of the puiiJoses here-

inbefore specified, and shall pay into court

all unclaimed diA-idends.

§ 8207. The provisions of this chapter shall

not extend to any incorporated library or

lyceum society; to any religious corporation,

or any incorporated academy or select

school; nor to the proprietors of any burying
ground incorix)rated under the laws of this

State.

[See Bewick v. Harbor Co., 39 Mich. 700.]

§ 8208. The dissolution of a corporation by
a decree of the court, or by the expiration of

its charter, or othenvise, shall not abate any
suit or proceedings in favor of such corpora-

tion which shall have been pending at the

time of such dissolution; but all such suits

or proceedings may be continued by the re-

ceivers who shall have been appointed for

such coi-poration by the court, or by the

trustees on whom the estate and effects of

such corijoration shall have devolved, in the

name of such coiiwration, or in the names
of such receivers or trustees, who may be
substituted as plaintiffs under the direction

of the court in whicli the suit shall be pend-

ing, and subject to such order as the court

may deem expedient, in relation to the pay-

ment or security of costs.

§ 8209. Whenever a receiver of the prop-

erty and effects of a coii^oration has been
appointed before its dissolution, or aftei--

wards. new suits may be brought and car-

ried on by any such receivers, either in their

oA-n names, or in the name of the corpora-

tion for which they shall have been ap-

pointed.

§ 8210. No suit commenced in the name of

any such receiver, shall be abated by his

removal or death; but the same may be con-

tinued in the name of the remaining re-

ceiver, if there be one, or in tlie name of the
successor of the receiver so removed or de-

ceased, or of the corporation, as may be

directed by the court in which the suit may
be pending.

§ 8211. The court in which any suit or
proceeding against a corporation which
shall have been dissolved by a decree in
chancery or otherwise, shall be pending at
the time of such dissolution, shall have
power, on the applicatien of either party
thereto, to make an order for the continu-
ance of such suit or proceeding, and the
same may thereafter be continued until a
final judgment or decree shall be had therein.

§ 8211a. (As enacted April 25, 1898.) Any
corporation, person or persons claiming to

be aggrieved by any decree or final order
of any circuit court in chancery in any pro-
ceedings mentioned in this chapter, may ap-
peal therefrom to the supreme court. Such
appeal shall be claimed by a written claim
delivered or transmitted within forty days
from the entry of such decree or final order
to the register in chancery of the court
where .such decree or final order was en-
tered, which said register shall make entry
of, and the appellant shall, within forty
days, file with said register a bond naming
as obligee the said register, and with suffi-

cient sureties approved by the circuit judge,
or said court, or a circuit court commis-
sioner of the county wherein said decree
was entered, and witli such penalty as such
judge or commissioner shall approve, con-
ditioned for the diligent prosecution of such
appeal and for the performance or satisfajc-

tion of any decree or final order of the sti-

preme court against the appellant in the
cause, and for payment of all costs that
may be awarded against the appellant in

said supreme court in the matter of said
appeal: Provided, That the motion for such
approval shall be on a notice to whom It

may concern, of at least six days, to be filed

in the office of said register, said notice to

contain the penalty and the names of the
sureties of the proposed bond, and on the
hearing of such motion, any corporation,

person or persons claiming to be interested

shall be heard as to the sufficiency of the
penalty named and the pecuniary respon-
sibility of the sureties proposed to such
bond: And provided further. That in case

of such motion being befoi'e a circuit court
commissioner, the circuit judge or the judge
at chambers of the court in which such
decree or final order is entered, may, on
special motion of any corporation, person
or persons claiming to be interested, oi'der

an additional bond and fix the penalty
thereof and approve the sureties thereto on
proper showing: Provided further, That upon
the filing of said bond with approval as

aforesaid, the appeal shall be deemed per-

fected and the register in chancery shall,

on payment of five dollars to him on l3ehalf

of the appellant, make return to the supreme
court, and the supreme court shall have
power to hear and determine such appeal

and all matters concerning the same and
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shall have power to reverse, affirm or alter

the order or decree appealed from and to

make snoh other order or decree therein as

shall be just, in like manner and with like

eflPect as on appeals in suits in chancery
according to the existing statutes of the
State of Michigan and the rules of the su-

preme court in such case made and pro-

vided: And provided further. That the su-

preme court while any suit shall be pend-
ing therein, may, on special motion, give

such directions as to said court shall seem
proper concerning any stay of proceedings
caused by the appeal: And provided further.

That the supreme court or the circuit judge
of the court where such decree or final order

was made shall, on special motion and such
proper showing, have power after such ap-

peal is perfected to order an additional bond
and fix the penalty thereof and approve the
sureties thereto, or to refer such approval
to a circuit court commissioner of said

county in which the cause shall have been
pending: And provided further. That the

supreme court aforesaid, or the circuit court,

may. concerning any bond aforesaid, order
a suit to be brought and prosecuted for the
benefit of any person, persons or corporation

as such court may direct, and thereupon
such suit may be brought and prosecuted to

effect, and all moneys collected in such suit

shall be disposed of as such court shall

direct.

See § 4161f6.

TITLE XXXIII. WRITS OF SCIRK FACIAS,
INFORMATIONS IN NATURE OF Q,tJO

WARRANTO, ETC.

Ch. 297. Writs of scire facias.
298. Information In nature of a quo warranto,

and In certain other cases.

CHAPTER CCXCVn.

Writs of Scire Facias.

Sec. 8618. Writ to vacate acts of Incorporation.
8ei9. Contents of writ.
8fi20. Judgment.
8624. Mode of serving writ.
8625. Appearance of defendant, etc.

8631. Copies of Judgments to be filed witli

secretary of State.
8633. Secretary of State to publlsli notice.

8634. Equity jurisdiction and powers.

§ 8618. A writ of scire facias may also

be issued out of the supreme court, upon
the relation of the attorney-general, against

any corporation created or renewed by any
act of the legislature, for the purpose of

vacating and annulling such act on the

ground that the same was passed upon
some fraudulent suggestion, or concealment
of a material fact, made by the persons In-

corpoi-ated by such act or made with their

consent or knowledge, but no such writ shall

be issiied under the provisions of this sec-

tion, except when the legislature shall spec-

ially direct the attorney-general to prosecute
the same.

See § 4161al, and cross-references. Forfeiture

of charter, etc. § 4161d7, and cross-references.

§ 8619. In every writ of scire facias issued

under either of the two preceding sections,

the particular matters and circumstances
upon which the same is founded, shall be
set forth with such convenient certainty,

that the defendants may be fully apprised
of the general nature thereof.

§ 8620. If the matters duly alleged in such
writ, shall be found for the people, or the
defendants shall make default, Judgment
shall be rendered, that the * * * act of

incorporation, specified In the writ, * * *

be vacated and annulled.

§ 8624. * * * It such writ be Issued
against a corporation, it shall be served In

the same manner as prescribed for the ser-

vice of an original summons upon a cor-

poration.

See § 4161c9, and cross-references.

§ 8625. In all cases where the writ shall

be returned duly served, the appearance of

the persons or corporations so summoned,
shall be entered by the clerk as in other
cases; and the plaintiff shall be entitled, on
the filing of such writ, so returned, to enter

a rule requiring the defendant to plead to

such writ, within twenty days after service

of notice thereof, notice of which rule shall

be served in the same manner, and with
like effect as in personal actions.

§ 8631. Whenever judgment shall be ren-

dered against the defendant upon any scire

facias brought to * * * vacate any act of

incorporation, a copy of j^he record of such
judgment shall be forthwith filed In the

office of the secretary of State.

§ 8633. If the record relate to an act of

incorporation, the .secretary of State shall

forthwith cause notice of the substance and
effect of such recovery to be published for

four siiccessive weeks In some newspaper
published at the capital, and the like time

In a newspaper printed in the county where
the principal office or place of business of

the company created by such act shall be,

if one be there published.

§ 8634. Whenever any judgment shall be

rendered for the vacating and annulling of

any act of Incorporation, pursuant to the

provisions of this chapter, any court having
equity jurisdiction shall have the same pow-
ers to restrain the corporation created by
such act, to appoint a receiver of its prop-

erty and effects, and to take an account and
make distribution thereof among Its credit-

ors, as in cases of the voluntary dissolution

of corporations: and It shall be the duty of

the attorney-general. Immediately after the
rendering of any judgment vacating and
annulling any such act of Incorporation, to
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Institute proceedings for that purpose In said

court.

CHAPTER COXCVIII.

Infannation in the Nature of a Quo War-
ranto, and in Certain Other Cases.

Sec. 8635.

8636.
8646.
8647.
8648.
8649.
8650.
8651.
8652.
8653.
8654.
8665.
8656.
8657.
8658.,

8659.

8660.

8662.

Informations of courts, granted in wliat
cases.

SummonB thereon.
Informations against corporation.
Who to grant leave.
Summons on information.
When summons not necessary.
Proceedings on return of summons.
Rule for appearance.
Publication of rules.
Information against several persons.
Enlarging time to plead.
Judgment on conviction.
Court may Impose a flue.

Judgments against corporation.
Collection of costs.
Powers of courts having equity Juris-

diction.
Record of judgment to be filed; notice

thereof to be published.
Information may be filed in circuit
court.

§ 8685. An Information In the nature of a
quo Avan-anto, may be tiled In the supreme
court, either in term time or vacation, by the
attorney-general, against individuals, upon
his own relation, or upon the relation of any
private party, and without applying to such
court for leave. In either of the following
cases:

1. When any person shall usurp, intrude
into, or unlawfully hold or exercise any pub-
lic oflSice, civil or military, or any franchise
within this State; or any office in any cor-

poration created by the authority of this

State;
3. When any association, or number of

persons shall act as a corporation within
this State, without being legally Incorpo-
rated.

See § 4161d7, and cross-reference. Duty of at-

torney-general. § 9854m. Information may be
filed in circuit court. § 8662. See note to § 8646.

[Quo warranto proceedings should generally be
instituted in the circuit court. Coon v. Atty.-
Gen., 42 Mich. Go; s. c. 3 N. W. Rep. 258. It is
discretionary with the supreme court to grant an
application for leave to file the information. At-
ty.-Gen. v. Erie, etc., Co., 55 Mich. 15; s. c, 20
N. W. Rep. 696; People v. Tisdale, 1 Doug. 59.
Whether supreme court would require attorney-

general to file an information in nature of quo
warranto against his own judgment, quere. Coon
T. Atty.-Gen., supra. Attorney-general has same
discretion In cases on relation as in other cases,
under the law requiring him to file informations
In nature of quo warranto where he has good
reason to believe they can be established. Yates
V. Atty.-Gen., 41 Mich. 728; s. c, 3 N. W. Rep.
205.

^

The State cannot be estopped from Instituting
quo warranto proceedings against a corporate body
on ground that it has been recognized as a cor-
poration by a municipality. Attv.-Gen. v. Han-
chett, 42 Mich. 436; s. c, 4 N. W. Rep. 182.
Whether quo warranto or scire facias was the

proper remedy, prior to Revised Statutes of 1846,
by which to proceed against a private corporation
for violating its charter, quere. People v. Bank. 1
Doug. 282.

A judgment creditor's application for leave to
file an information in nature of quo warranto to
enforce a forfeiture for non-user of the rights and
franchises of a manufacturing company was de-
nied in the absence of any showing that the stat-
utory remedy provided for judgment creditors,
which is deemed the more appropriate one, is not
available. Carpenter v. Mfg. Co., 33 Mich. 413.
The statute concerning informations in nature

of a quo warranto contemplates the punishments
of corporations for the violation of State law and
policy only. Maybury v. Gas Light Co., 38 Mich.
154.

An information cannot be filed under above sec-
tion where articles of association state a purpose
for which the statute authorizes a corporation to
be formed, and where the requirements of law
preliminary to incorporation are fulfilled. The
question whether the corporation Is exercising any
franchise or privilege not conferred by law is to
bo tested by information filed, on leave of court,
under section 8646. Atty.-Gen. v. Lorman, 59
Mich. 157; s. c, 26 N. W. Rep. 311.

The constitutionality of a statute may be in-

quired into in quo warranto proceedings to try
the right to exercise corporate franchises. Mason
v. Perkins, 73 Mich. 3o3; s. c, 41 X. W. Rep. 426.

Dissolution of a company not regularly incor-

porated, but supposing itself to be so, does not
prevent creditors from looking to the old organi-
zation for payment. Mfg. Co. v. Stuart, 46 Mich.
482; s. c, 9 N. W. Rep. 527.]

§ 8636. Whenever any such Information
shall be filed, a summons shall be issued

thereon, which shall be served and returned
in lilve manner as in i>ei*soual actions; and
whenever the same shall be returned served,

the clerli shall enter the defendant's ap-

pearance.

See § 4161c9, and cross-references. Summons.
§ 8648. Summons not necessary, when. § 8649.

[See People v. Cicott, 15 Mich. 327.]

§ 8646. An information in the nature of a
quo warranto may also be filed by the
attorney-general, upon his own i"elation, or
upon the relation of any private party, on
leave granted, against any coi-poi'ute body,
whenever such corporation shall,

1. Offend against any of the provisions
of the act or acts, creating, altering, or
renewing such corporation; or,

2. Violate the provisions of any law, by
which such corporation shall have forfeited

its charter by misuser; or,

3. Whenever it shall have forfeited its

privileges and franchises by non-user; or,

4. Whenever it shall have done or omitted
any acts which amount to a suri"ender o£ Its

corporate rights, privileges and franchises;

or,

5. Whenever it shall exercise any franchise
or privilege not confeiTed upon it by law;
And it shall be the duty of the attorney-

general, whenever he shall have good reason
to believe that the same can be established
by proof, to file such information in every
case of public interest; and also, in every
other case in which satisfactory seciuity
shall be given to indemnify the people of
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this State against all costs and expenses
to be incurred thereby.

See S 8653. Information filed in circuit court.

{ 8662; see note to § 8635. De facto corporations.

{ 4161d4. Existence of, not to be queBtloned

collaterally. § 8140, note.

[A claim of the forfeiture of a franchise cannot
be raised collaterally, but only In a direct pro-
ceeding for that purpose. Cahill v. Ins. Co., 2
Doug. 124; People v. Bank, 12 Mich. 527; R. E.
Co. V. Johnson, 49 id. 148; iS. c, 13 N. W. Rep.
492; Grand Rapids v. Hydraulic Co., 66 Mich. 606;
s. 0.. 33 N. W. Rep. 749.

If a corporation has forfeited Its rights by mis-
feasance or non-fea.sance, such forfeiture must b«
shown by the pleadings; the legal presumption Is

otherwise. Atty.-Gen. v. Bank, Harr. 315.

Unreasonable delay to take advantage of a for-
feiture may waive it. People v. Bank, 1 Doug.
282.
Where a corporation has been guilty of such

conduct as to authorize a forfeiture of its charter,
It cannot avoid the forfeiture by subsequent
good conduct. People v. Bank, 12 Mich. 527.

A statute which Imposes a forfeiture of fran-
chises for failure to perform should explicitly fix

the time at which the forfeiture may be enforced.
R. R. Co. V. Johnson, 49 Mich. 148; s. c, 13 N. W.
Rep. 492.

There Is no inherent Jurisdiction in chancery to
act upon corporation defaults and violations of
charter. Tripp v. Plank Road Co., 66 Mich. 1;

s. c, 32 X. \V. Rep. 907.
If a corporation permits acts to be done which

destroy the purposes of its creation, it is equiva-
lent to a surrender of its rights. Bank Commis-
sioners V. Bank, Harr. 106.

The fact that a corporation is exceeding its

express powers will not necessarily result in a
forfeiture of its entire franchise. Meuer v. De-
troit, etc., Assn., 95 Mich. 451; s. c, 54 N. W.
Rep. 954.]

§ 8647. Leave to file such Information may
be granted by the supreme court in term
time, or by any justice thereof, but by
no other offlcei', upon the application of the
attomey-genei'al in vacation; and such court
or justice may, in their discretion, direct

notice of such application to be given to

such corporation or its officers, previous to

granting such leave, and may hear such
corpoi-atlon In opix)sition thereto.

See i 866Q.

§ 8648. Upon such leave being granted and
indorsed upon the information, under the
hand of the clerk of the court, or of the
justice granting the same, the attorney-
general may forthwith file the same, and
thereupon may issue a writ of summons
against such corporation, commanding the
sheriff to summon such corporation to appear
in the said court, and to answer the said
information.

See § 8636, and cross-references.

§ 8649. But when such corporation shall

appear by counsel, pursuant to the notice
above authorized to be given, and shall bo
heard in opposition to gTanting such leave,

the court or justice granting leave may also

direct a rule to be entered, requiring the
defendants to appear and plead to such In-

formation, within twenty days after ser-
vice of a copy thereof, and notice of said
rule; and In such case It shall not be neces-
sary to Issue a writ of summons.

§ 8650. Whenever any writ of summons,
issued upon an Information In the natui-fi

of a quo warranto, shall be returned duly-
served, the attorney-general may thereupon
enter a rule, in vacation or in term, re-
quiring the defendants to plead to the in-
formation filed against them In twenty days
after service of a copy thereof; and the same
shall be seiwed in the same manner, and
with like effect, as rules upon declarations
In personal actions.

[See People v. De Mill, 15 Mich. 161. Plea by
a corporation. See Atty.-Gen. v. Bank, 2 Doug.
350.]

§ 8651. Whenever any such writ shall be
returned not seiwed, by reason of the de-
fendants, or the officers of the defendants,
not being found within the county, the
court shall direct a rule to be entered,
requiring the defendant, whether an in-
dividual or a corporation, to appear and
plead to such information, within twenty
days after the last publication of such rule
as hereinafter provided.

§ 8652. A certified copy of such rule shall
be published for four weeks successively,
in such pai>er as the court may direct; and
if the defendant shall not appear and plead
to such information, within the time limited
in the rule, the plaintiff shall be entitled,
upon filing an affidavit of the due publica-
tion of such i-ule, to enter the default of
the defendant, in like manner as If the
writ had been duly served.

Publication of notices, etc. § 4161e3, and cross-
references.

[See People v. Miller, 15 Mich. 354.]

§ 8653. When several persons claim to be
entitled to the same office or franchise, one
information may be filed against all such
persons in order to try their respective rights
to such office or franchise.

See § 8646, and cross-references.

[People V. Knight, 13 Mich. 231.]

§ 8654. An order may be made enlarging
the time to plead or demur, upon an In-

formation in the nature of a quo wai-ranto.
by the supreme court, or by a justice thereof;
but by no other person.

§ 8655. Whenever any defendant, whether
a natural person or a corporation, against
whom an information in the nature of a
quo warranto shall have been exhibited,
shall be found or adjudged guilty of usurp-
ing or intruding into, or unlawfully holding
or exercising any office, franchise or privl-
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lege, judgment shall be rendered that such
defendant be ousted, and altogetlier ex-

cluded from such office, franchise or privi-

lege; and also, that the attorney-general, or

the relator, if there be one, recover his

costs against such defendant.

See § 8657, and cross-references.

[A corporation that has usurped franchises, but
not in bad faith, was merely ousted therefrom,
with a nominal fine and costs. Stewart v. Society,
41 Mich. 67; s. c, 1 N. W. Rep. 931.
Judgments of ouster and costs. People v. Den-

ton, 35 Mich. 305; see People v. Hartwell, 12 id.

50d; People v. Connor, 13 id. 238; People v. Moli-
tor, 23 id. 341.]

§ 8656. The court may also, in its dis-

cretion, impose a fine upon any such person
or corporation against whom such judgment
shall be rendered, not exceeding two thou-
sand doUai-s; which fine, when collected,

shall be paid to the State treasurer, and
shaJl by him be distributed and paid to

the several county treasurers to the credit

of the several library funds, in the same
proportions that the income of the primary
school fund was apportioned to the several
counties, at the then last apportionment of
such school moneys.

See § 8659.

[People v. Hartwell, 12 Mich. 508; People v.
Cicott, 15 id. 329; People v. Miller, 16 id. 205.]

§ 8657. (As amended April 26. 1887.)

Whenever it shall be found or adjudged that
any corporation against which an informa-
tion in the nature of a quo warranto shall
have been filed, has, by any misuser, non-
user or surrender, forfeited its corporate
rights, privileges and franchises, judgment
shall be rendered that such coi-poration be
ousted and altogether excluded from such
corporate I'lghts, privileges and franchises,
and that the said corporation be dissolved;
or, in lieu of such judgment (except in case
of such surrender), the court may impose a
fine not exceeding ten thousand dollars upon
said c-orpovation; but such fine sliall not
prevent further prosecution for any con-
tinuance or repetition of the conduct com-
plained of, to be had on lilie leave of the
court first had and obtained.

Dissolution of corporation, etc. § 4161d7, and
cross-references. Judgment on conviction. § 8655.

Record of, to be filed. § 8660.

§ 8658. If judgment be rendered upon any
such information against any coiiDoration,
or against any persons claiming to be a cor-
poration, tlie coui't may cause the costs
therein to be collected, by execution against
the persons claiming to be a corporation, or
by attachment against the directors or other
officers of any sucli corporation.

§ 8659. Whenever any such judgment shall

be rendered, any court having equity juris-

diction shall have the same powers to re-

strain the corporation against which it Is

rendered; to appoint a receiver of its prop-
erty and effects; and to take an account and
make distribution thereof among its cred-
itors, as in case of tlie voluntary dissolution
of a corporation; and it shall be the duty
of the attorney-general, immediately after
the rendering of any such judgment, to in-

stitute proceedings for that puriwse in sai'd

court.

As to appointment of receivers, see § 4161e5,

and cross-references. See §§ 8647, 8659.

§ 8660. Whenever any such judgment shall

be rendered against a corporation, a copy
of the record of such judgment shall be
forthwith filed in the office of the secretary
of State; and such secretary shall forth-
witli cause notice of the substance and
effect of such recovery to be published for
four successive weeks in some newspaper
printed at the seat of government, and in a
newspaper printed in the county where the
principal office or place of business of such
corporation shall be, if a newspaper be there
printed.

See § 8657, and cross-references.

§ 8662. An information in the nature of a
quo warranto may be filed in the several
circuit courts of this State, as well as in the
supreme court, and that all of the provisions
of chapter one hundred and sixty-one, of
the compiled laws of this State, shall be
applicable to such proceedings in such cir-

cuit courts, and all powers conferred upon
the several judges of the supreme court by
said chapter are hereby conferred upon the
judges of the several circuit courts re-

spectively: Provided. That no such informa-
tion shall be filed and allowed by any such
circtiit court against any judge of the su-
preme court, or any State officer: And pro-
vided also. That no writ of summons, issued
upon any such information, shall be served
out of the jurisdiction of the court issuing
the same, and all issues joined between the
parties shall be tried, and all assessment of
damages shall be made in the circuit court
'where such cause is pending.
Informations under this act may be filed

by the prosecuting attorney of the proper
county, on his own relation, or that of any
citizen of the county, without leave of the
court, or by any citizen of the county by
special leave of the court.
Said circuit courts are hereby authorized

to make rules to regiilate proceedings under
this act, to have effect until the supreme
court shall make rules therefor.

See § 8646, and cross-references.

[Special leave to a citizen to file an information
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In the nature of a quo warranto under above sec-
tion cannot be granted by the circuit judge at
chambers. McDonald v. Supervisors, 91 Mich. 459;
s. c, 51 N. W. Rep. 1114.

Leave to a private relator to file an information
should not be granted without a responsible show-
ing of relator's rights in the premises. Lamoreaux
V. Atty.-Gen., 89 Mich. 146; s. c, 50 N. W. Rep.
812.

Quo warranto proceediags should generally be
instituted in the circuit court. Coon v. Atty.-Gen.,
42 Mich. 65; s. c, 3 X. W. Rep. 258.

Probate judges are within exception of above
section which permits information to be filed in
circuit court, except against State officers. Secord
V. P'outch. 44 Mich. 89; s. c, 6 N. W. Rep. 110.

Quo warranto is a proper remedy to test the
rights of one claiming to have been elected a di-
rector in a corporation. Atty.-Gen. v. Looker, 69
N. W. Rep. 929.

A corporation organized in another State, though
doing business in Michigan, cannot maintain quo
warranto to prevent a corporation organized in
Michigan from taking a similar name. People v.

Ins. Co., 69 N. W. Rep. 653.]

TITLE XXXVI. PIXISHMENT OK FRAUD-
ULENT DEBTORS, AND THE RELIEF OF
INSOLVENT DEBTORS.

CHAPTER CCCVU.

General Provisions.

Sec. 8820. Corporation deemed creditor.

§ 8820. A corporation shall be deemed a
creditor within the meaning' of the pro-
visions of this title, and may present or
unite in any petition as other creditors; and
any such petition may be signed by a di-

rector or other officer of the corporation,
thereto duly authorized imder its common
seal; and any affidavit required of creditors
may be made and signed bj' such director
or officer.

TITLE XXXIX. CRIMES AND THE PUNISH-
MENT THEREOF.

Ch. 819. Forgery and counterfeiting.
321. Offenses against the public peace.
324. Offenses against the public policy.

CHAPTER CCCXIX.

Forgery and Counterfeiting,

Sec. 9225. Forgery of signature of corporate officer

or agent.

§ 9225. If any fictitious or pretended signa-

ture, pui*porting to be the signature of an
officer or agent of any corporation, shall be
fraudulently affixed to any instrument or

writing, pui*porting to be a note, draft or

other evidence of debt, issued by said cor-

poration, with intent to pass the same as
true, it shall be deemed a forgery, though
no such person may ever have been an offi-

cer or agent of such corporation, nor ever
have existed.

54

CHAPTER CCCXXI.

OfiEenses against the Public Peace.

Sec. 9274. Obstructing business of railroad com-
panies and other corporations, penalty
for.

9275. Conspiring to obstruct, penalty.
9276. Act not to apply, when.

§ 9274. If any person or persons shall will-
fully and maliciously by any act, or by
means of intimidation, impede or obstruct,
except by due process of law, the regular
operation aud conduct of the business of
any railroad company or other corporation,
firm or individual in this State, or of the
regular running of any locomotive engine,
freight, or passenger train of any such com-
pany, or the labor and business of any such
corporation, firm or individual, he or they
shall, on conviction thereof, be punished
by imprisonment in the county jail not more
than three months, or in the State prison
for a period not exceeding one year.

§ 9275. If two or more persons shall will-
fully and maliciously combine, or conspire
together, to obstruct or impede, by any act
or by means of intimidation, the regular
operation aud conduct of the business of
any railroad company or any other cor-
poration, firm, or individual in this State,
or to impede, hinder, or obstruct, except
by due process of law, the regular running
of any locomotive engine, freight or pas-
senger train, on any railroad, or the labor
and business of any such corporation, firm,
or individual, such persons shall, on con-
viction thereof, be punished by imprison-
ment in the county jail for a period not
more than three months, or in the State
prison for a period not exceeding two years.

§ 9276. This act shall not be construed to
apply to cases of persons voluntarily quitting^
the employment of any railroad company or
such other corporation, firm, or individual,
whether by concert of action or otherwise.

CHAPTER CCCXXIV.

Offenses against the Public Policy.

Sec. 9349. Issuing fraudulent stock, etc., a felonv
penalty. "

'

9350. Knowingly selling fraudulent stock;
penalty.

9351. Statement under oath of shares of stock
to be filed with secretary of State.

9352. Penalty for neglect to file such state-
ment.

9354f. Unlawful to keep office wherein gam-
bling in stocks, bonds, etc., is con-
ducted; certain acts declared gam-
bling.

9354g. Commission merchants, etc., to furnish
on demand, written statement, etc.

9354h. Penalty for violation of preceding sec-
tion.

9354J. Certain combinations or trusts in re-
straint of trade prohibited; penalty.

9354k. Such contracts void whether made' in
or out of the State.

93541. Carrying such contract into effect, a
misdemeanor; penalty.
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Sec. 9354m. Forfeiture of charter for violation.

9354n. Duty of attorney-general.
93540. Provisions of this act not to apply,

when.
9354p. This act to be published.

§ 9349. Any person or persons who shall

fraudulently issue or cause to be issued,

any stock, scrip or evidence of debt, of any
banli, insurance, mining, plank, or other in-

corporated company of this State, or who
shall sell or offer for sale, hypothecate, or

otherwise dispose of any such stock, scrip,

or other evidence of debt, knowing the same
to be so fraudulently issued, shall be deemed
guilty of a felony, and on conviction thereof

shall' be punished by imprisonment in the

State prison not more that ten nor less than
one year.

See § 8150.

§ 9350. Any person or persons who shall

sell, or offer for sale any stock thus fraudu-
lently issued, and purporting to be the stock,

scrip, or evidence of debt of any corporation

located out of the State of Michigan, know-
ing the same to be so fraudulently issued,

or shall hypothecate, or in any manner dis-

pose of the same for value, shall, on con-

viction thereof, be punished by imprison-

ment in the State prison not more than ten

nor less than one year.

Sale of stock. § 4161c4.

§ 9351. Every * * * incoi"porated com-
pany, who Issue scrip or shares, shall, within
ninety days after the passage of this act,

file with the secretary of State a list of the

number of shares issued by said corporation,

and the names of the owners thereof, with
the number of shares owned by each; and
annually thereafter shall file with said secre-

tary of State, on or before the first day of

January, in each and every year a state-

ment similar to that above required, show-
ing the ownership of the shares of said

corporation at the day of the date of said

statement; all of which statements, includ-

ing the first, shall be made by one of the
oflScers of said company, under oath.

See § 4883.

§ 9352. In case any of said incorporated
companies shall fail so to make such pri-

mary or such annual statements as are
above required, they shall be liable to pay
a fine of not more than five hundred dollars

for any such violation of this law, which
may be recovered in the name of the peo-
ple of the State of Michigan, in any court
of record, and when so collected shall be
paid into the township treasury of the town
or city where such corporation is located,
for the benefit of the primary school fund
of said town or city.

§ 9354f. If it shall be unlawful for any
corporation, association, firm, copartnership
or person to keep, or cause to be kept by

any agent or employe, within this State, any
office, store or other place, wherein is con-

ducted or permitted the pretended buying
or selling of the shares of stocks or bonds
of any corporation, or petroleum, cotton,

grain, provisions or other produce, either

on margins or otherwise, withoiit any in-

tention of receiving and paying for the
property so bought or delivering the prop-
erty so sold; or wherein is conducted or
permitted the pretended buying or selling of
such property on mai-gins. when the party
selling the same or offering to sell the same
does not have tJie property on hand to de-

liver upon such sale; or when the party
buying any of such property, or offering to

buy the same, does not intend actually to

receive the same if purchased or to deliver

the same if sold; all such acts, and all pur-
chases and sales, or contracts and agree-
ments for the purchase and sale of any of
the property aforesaid in manner aforesaid,

and all offers to sell the same or to purchase
the same in manner aforesaid, as well as
all transactions in stocks, bonds, petroleum,
cotton, gi-ains and provisions in the manner
as aforesaid, on margins for ftiture or op-
tional delivery, are hereby declaimed gambling
and criminal acts, whether the person buy-
ing or selling, or offering to buy or sell, acts
for himself or as an agent, employe or
broker for any firm, copartnership, company,
corporation, association or brokei-'s office.

See § 4161b7, and cross-references.

§ 9354g. It shall be the duty of every com-
mission merchant, firm, copartnership, asso-
ciation, corporation or broker doing business
as such, to furnish upon demand, to any
customer or principal for whom such com-
mission merchant, broker, firm, copartner-
ship, corporation or association has executed
any order for the actual purchase or sale of
any of the commodities hereinbefore men-
tioned, either for immediate or future de-

livery, a written statement containing the
names of the parties from whom any such
property was bought or to whom it shall
have been sold, as the case may be, the time
when, the place where and the price at
which the same was either bought or sold;
and in case such commission merchant,
broker, firm, copartnership, corporation or
association shall refuse promptly to furnish
such statement upon reasonable demand, the
fact of such refusal shall be prima facie evi-
dence that such property was not sold or
bought in a legitimate manner upon the
open market.

§ 93.54h. Any person who shall knowingly
permit any of the acts set forth in section
one* of this act in his building, house, or
in ajiy outhouse, booth, arbor or erection
of which he had the title, care or possession,
shall be fined not to exceed the sum of one

* § 9354f.
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thousand dollars and costs of prosecution,
and any penalty so adjudged shall be a lien

upon the premises on or in which such un-
lawful acts are carried on or permitted, and
any person whether acting for himself, or as
a broker, agent or employe of any person,
or as an officer, broker, agent or employe of
any corporation, association, firm or copart-
nership, who shall be guilty of violating
any of the provisions of section one* of
this act, shall, upon conviction thereof, be
fined In a sum not less than one hundred dol-

lars nor more than five hundred dollars and
costs of prosecution; and if such person
shall be guilty of a second offense under
section one of this act,* in addition to the
penalty above prescribed, he shall, upon
conviction thereof, be imprisoned In the
county jail for the period of six months.

§ 9354j. All conti-acts, agreements, under-
standings and combinations made, entered
into, or knowingly assented to, by and be-
tween any parties capable of making a con-
tract or agreement which would be valid at

law or in equity, the purpose or object or

intent of which shall be to limit, control, or

In any manner to restrict or regulate the
amount of production or the quantity of any
article or commodity to be raised or pro-

duced by mining, manufacture, agriculture
or any other branch of business or labor,

or to enhance, control or regulate the market
price thereof, or in any manner to prevent
or restrict free competition in the produc-
tion or sale of any such article or commodity,
shall be utterly illegal and void, and every
such contract, agi"eement, understanding
and combination shall constitute a criminal
conspiracy. And every person who, for him-
self personally, or as a member, or In the

name of a partnership, or as a member,
agent or officer of a corporation, or of any
association for business purposes of any
kind, who shall enter into or knowingly
consent to any such void and illegal' con-

tract, agreement, understanding or combina-
tion, shall be deemed a party to such con-

spiracy. And all parties so offending shall,

on conviction thereof, be punished by fine of

not less than fifty dollars, nor more than
three hundred dollars, or by imprisonment
In the county jail not more than six months,
or by both such fine and Imprisonment at

the dlKcretion of the court. And the prose-

cution for offenses under this section may
be instituted and the trial had in any county
where any of the conspirators became par-

ties to such conspiracy, or in which any
one of the conspirators shall reside: Pro-

vlJed, however. That this section shall In

no manner invalidate or affect contracts for

what is known and recognized at common
law and in equity as contracts for the
" good will of a trade or business; " but all

such contracts shall be left to stand upon
the same terms and within the same limi-

§ 93o4f.

tations recognized at common law and in
equity.

See Const., art. XIXA, § 2.

[A corporation organized to control the manu-
facture and sale of matches, its object being to
stifle competition and monopolize the business, la
an unlawful combination. Richardson v. Buhl, 77
Mich. 632; s. c, 43 N. W. Rep. 1102.]

§ 9354k. Every contract, agreement, un-
derstanding, and combination declared
void and illegal by the first section of this
act* shall be equally void and illegal within
this State, whether made and entered into
within or M-ithout this State.

§ 93541. The carrying into effect. In whole
or in part, of any such illegal contract, agree-
ment, understanding or combination as men-
tioned in the first section of this act* and
every act which shall be done for that pur-
pose by any of the parties or through their
agency or the agency of any one of them,
shall constitute a misdemeanor, and on con-
viction the offenders shall be punished by
imprisonment in the State prison not more
than one year, or in the county jail not
more than six months, or by fine not less
than one hundred nor more than five hun-
dred dollars, or by both such fine and Im-
prisonment in the discretion of the court.

§ 9354m. Any corporation now or hereafter
organized under the laws of this State, which
shall enter into any contract, agreement,
understanding or combination declared ille-

gal and criminal by the first section of this

act,* or shall do any act toward or for the
purpose of carrying the same into effect In
•whole or in part, and who shall not within
thirty days from the time when this act shall
take effect, withdraw its assent thereto and
repudiate the same and file in the office of
the secretary of State such refusal and re-

pudiation under its corporate seal, shall

forfeit its charter and all its rights and
franchises thereunder.

Forfeiture of charter, etc. § 4161d7, and cross-

references.

§ 9354n. It shall be the duty of the at-

torney-general upon his own relation, or

upon the relation of any private person,

whenever he shall have good reasons to be-

lieve that the same can be established by
proof, to file an information in the nature
of a quo warranto against any corporation
offending against any of the provisions of
this act; and thereupon the same proceedings
shall be had as provided by chapter two hun-
dred ninety-eight of Howell's Annotated
Statutes, relating to proceedings by informa-
tion in the nature of a quo warranto against
corporations offending against any of the
provisions of the act or acts creating, alter-

§ 9354f.
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ing or renewing such corporations, and in

other cases.

See § 8635, and cross-references.

§ 9354o. The provisions of this act shall

not apply to agricultural products or live

stock while in the hands of the producer or

raiser, nor to the services of laborers or ar-

tisans who are formed into societies or or-

ganizations for the benefit and protection of

their members.
§ 9354p. It shall be the duty of the secre-

tary of State to cause this act* to be pub-
lished for four successive weeks in some
daily paper in each of the cities of Lansing,
Detroit, Grand Rapids and Marquette, com-
mencing within ten days after this act shall

take effect, and he shall also Avithin the
same time cause to be mailed to each of the
corporations whose articles of association
are on file in his office, a printed copy of

this act, with a notice calling special atten-

tion thereto.

As to publication of notices, see § 4161e3.

LEGISLATIVE ACTS RELATING TO CORPORATIONS ENACTED
SUBSEQUENTLY TO 1890.

To provide for action of ejectment, and for
suits in equity to quiet title to real estate,
against private business corporations whose
term has expired.

To provide for payment of franchise fee.

To authoi'ize foreclosure of mortgages and en-
forcement of liens against real estate of cor-
porations whose term has expired.

To provide for proof of instruments executed
by corporation under seal.

To protect employes against employers.
To provide for assessment and collection of
taxes.

To authorize corporations to change their
names.

To prohibit any corporation from discontinuing
any factory, etc., without restoring gifts
made to it.

To provide for proceedings in the nature of
discovery.

To establish a law relative to acknowledgment
of written instruments.

To provide for inspection of manufacturing es-

tablishments and to regulate employment of
women therein.

To establish a law relating to the sealing of
written instruments.

To prohibit corporations from requiring em-
ployes to procure insurance in any particular
company.

To provide for admission of foreign corporation
into Michigan.

Act 1.

AN ACT to provide for actions of ejectment,

and for suits in equity to quiet title to real

estate, against private business corpora-

tions whose term of existence has expired,

and providing for substituted service upon
such corporations thei'ein.

Section 1. The People of the State of

Michigan enact, That, notwithstanding the
expii-ation of the term of private corpora-

tions organized for the conduct of business
of any kind under the laws of this State,

any one having such an interest in any land
owned by such corporation while In exist-

ence, and which was not aliened by such
corporation or divested from it by due pro-

cess of law, as would entitle him to bring
ejectment therefor, or to maintain a suit

to quiet title thereto, may bring an action
of ejectment for the recovery of the same, or

file a bill in equity to quiet title thereto, in

the county or counties where such land lies.

The declaration shall be against such cor-

poration by its corporate name and against
any occupant or occupants of such laud as
defendants, and the bill shall be against
such corporation by its corporate name as
defendant, and shall recite that the term
of existence of the corporation defendant
has expired; and the plaintiff or complain-
ant, on filing such declaration and entering

a rule to plead, or on filing such bill, as
the case may be. may, on proof by affidavit

made by himself or some one on his behalf^

filed with the clerk of the court, setting forth

the name of such corporation while in exist-

ence, the purpose of its organization, the

statute of this State under Avhich it was
organized, and that its term of its existence

and the time in addition thereto during
which it might by law be permitted to sue
or be sued has expired, have an order from
the court in which the action or suit is

brought, or from the judge thereof, for the
appearance of such corporation defendant at

some future day not less than three nor
more than six months from the date thereof.

Such order shall be published within twenty
days from the date thereof once a week
for six successive weeks in some newspaper
publlshe<l in such county, if one be pub-
lished therein, and if not, in some other
ncAvspaper In an adjoining county, the news-
paper to be designated in either case in the
order. Thereupon and after the expiration

of the time designated in such order for the
appearance of the corporation defendant, if

there shall be no appearance of anj- per-

son or persons entitled to appear therein as
hereinafter mentioned, the default of such
defendant for want of plea may be entered,

or, as the case may be, an order entered
taking the bill as confessed against such
defendant. Within the time fixed by such
order, any person or persons who were stock-

holders of such corporation while it sub-
sisted, and who still retain their rights in

* §§ 9354J et seq.
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the property in question by virtue of liav-

ing owned stoclv tlierein. and any creditor or
creditors of such corporation whose claims
are subsisting and not barred by limitation
of time, may appear and defend such action
or suit as fully as such corporation could
have done while subsisting: Provided,
That all persons so appearing shall, before
being admitted to plead to the declaration
or bill of complaint, show to the satisfaction

of the court or judge, by affidavit, their

right to app-ear: And provided further, That
such right may be drawn in question by
the plaintiff or complainant on the trial or

hearing of the cause, notwithstanding such
previous showing. All persons so appearing
shall plead together and in the name of the
corporation. Such publication shall be full

and complete service upon such corporation

and upon all persons, natural or artificial,

interested in said land because of having
been stockholders in the corporation wliile

subsisting, or creditors thereof. All persons
so appearing and defending or seeking to

defend shall be liable for costs in the action

or suit as fully as such corporation would
be if defending, and judgment or decree for

costs may be had against them.
§ 2. The verdict and judgment in such

ejectment and the decree in such suit shall

be against the corporation in the corporate

name and shall be binding upon it and upon
all persons claiming said land by virtue of

their stock in or demands upon the same,
and shall be conclusive against such corpo-

ration and such persons, subject only to such
exceptions as are or may be provided by
general statute in other cases of ejectment
or of suit to quiet title. Any judgment or

decree in favor of the defendant corporation

shall enure to the benefit of the persons en-

titled to the property in dispute. The plain-

tiff in such ejectment shall have judgment
against such corporation defendant neither

for money damages of any kind nor for

costs of suit subject to the discretion of

the court, nor shall he be entitled to file

against it a suggestion of damages in con-

tinuation of such judgment; and the com-
plainant shall have a decree against such
carporation only for a release to the com-
plainant of all claim to the land in dis-

pute.

(Approved May 29, 1891.)

See § 4S60, subd. 1, and cross-references.

Act 3.

AN ACT to provide for the payment of a
franchise fee by corporations.

Section 1. (As amended May 13, 1893.) The
People of the State of Michigan enact.

That every corporation or association here-

after incorporated or formed by consolida-
tion or otherwise, by or under any general
or special law of this State, which is re-
quired by law to file articles of association
with the secretary of State and every foreign
corporation or association which shall here-
after be permitted to transact business in
this State, which shall not, prior to the pas-
sage of this act, have filed or recorded its

articles of a.ssociation under the laws of this
State and been thereby authorized to do
business therein, shall pay to the secretary
of State a " franchise fee of one-half of one
mill upon each dollar of the authorized capi-
tal stock of such corporation, or association,
and a proportionate fee upon any and each
subsequent increase thereof; and that every
corporation heretofore organized or doing
business in this State which shall hereafter
increase the amount of its authorized capi-

tal stock, shall pay a franchise fee of one-
half of one mill upon each dollar of such
increase of authorized capital stock of such
corpoi'ation or association, and a propor-
tionate fee upon any and each subsequent in-

crease thereof: Provided, That the fee herein
provided, except in cases of increase of capi-

tal stock, shall in no case be less than five

dollars; and in case any corporation or asso-

ciation hereafter incorporated under the law
of this State, or foreign corporation author-

ized to do business in this State has no au-

thorized capital stock, then in such case each
and every corporation or association so in-

corporated or doing business in this State

shall pay a franchise fee of five dollars. All

contracts made in this State after the first

day of January, eighteen hundred ninety-

four, by any corporation which has not

first complied with the provisions of this

act shall be wholly void.

2. The secretary of State shall not receive

for filing or record the articles of associa-

tion of any corporation or association un-

less accompanied by the fee provided for in

I Ins act.

§ 3. The fees collected under the provisions

of this act shall be paid into the State treas-

ury and placed to the credit of the general

fund.
§ 4. (Added by Law of April 24, 1895.) All

corporations whose term of corporate exist-

ence, as fixed by their articles of association,

shall have expired or shall be about to ex-

pire by limitation, and who shall renew such
corporate existence, in accordance with law,

shall, for the purpose contemplated by this

act, be treated and regarded as new corpo-
rations, and shall be required to pay the fee
provided by this act.

Tliis act ia ordered to take immediate
effect.

(Approved July 2, 1891.)

See S{ 4161a8, 4161b8.
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Act 3.

AN ACT to authorize and validate proceed-

ings for the foreclosure of mortgages and
the enforcement of liens and incumbrances
against the real estate of private corpora-

tions whose term of existence has expired

by limitation.

Section 1. The People of the State of Michi-

gan enact, That whenever the term of exist-

ence of any private corporation organized

under the laws of this State shall hereafter

expire, or shall have heretofore expired, by
limitation, under the terms of its articles of

incorporation, leaving any mortgage, lien or

incumbrance upon its real estate, upon

which there shall remain any sum owing

and unpaid, it shall be lawful for the holder

or owner thereof to file his bill in the cir-

cuit court in chancery, in the county where

said real estate, or some portion thereof, is

situate, for the foreclosure of such mort-

gage, or the enforcement of such lien or in-

cumbrance, and proceed therein to a final

decree and sale, the same, and with the same

force and effect, as though the term of the

corporate existence of said corporation had

not expired: Provided, The complainant

shall make the corporation and all the stocli-

holders thereof, as far as known, defendants

to said bill.

§ 2. After the filing of a bill of complaint

in such case, a subpoena may issue and be

served upon such corporation, by serving a

copy of such subpoena upon the last presi-

dent, vice-president, secretary or treasurer

of said corporation, if found within this

State, and if no such officer shall be found

in this State, on satisfactory proof by affi-

davit that [none of said officers can be found

in this State, or that] none of them reside

therein, the circuit judge of the court in

which said suit or proceeding shall have

been or shall hereafter be commenced, shall

have full power and authority to make an

order for the appearance of such defendant

corporation at a day therein to be specified,

in like manner as is provided by law for the

bringing in of non-resident [defendants] de-

fendant in courts of chancery and all the

provisions [of] by law governing the prac-

tice of courts of chancery relative to the

publication of such notice and the subse-

quent proceedings thereunder shall apply to

and govern proceedings had under the pro-

visions of this act and absent or non-

resident stockholders made defendants in

such suit or proceedings may be brought in

in like manner.
§ 3. All other proceedings in such matter

shall be according to the usual rules and
practice of courts of chancery in this State,

and the final decree and sale, if any, shall

have the same force and effect as in ordinary
foreclosure proceedings in chancery,

This act is ordered to take immediate
effect.

(Approved July 3, 1891.)

See § 4161b3, and cross-references.

Act 4.

AN ACT to provide for the proof of instru-

ments purporting to be executed by any
corporation, joint-stock company or part-

nership association, limited, foreign or do-
mestic, under its common seal.

Section 1. The People of the State of
Michigan enact. That any corporation, joint-

stock company, or partnership association,

limited, may have a common seal which it

may alter at pleasure, and that such seal

affixed to any instrument purporting to be
executed by any such corporation, joint-stock

company or partnership association, limited,

foreign or domestic, shall be prima facie
proof of the due adoption of said seal, and
that it was affixed to said instrument by due
authority, and that said instrument was in

fact lawfully executed by such corporation,
joint-stock company or partnership associa-

tion, limited.

(Approved May 31, 1893.)

See § 4860, subd. 2.

Act 5.

AN ACT to protect toilers against unjust
demands of employers of labor; to give
redress to employes discharged in certain
cases, and to punish employers, their

agents, clerks and servants for any viola-

tion of this act.

Section 1. The People of the State of

Michigan enact. That it shall be unlawful
for any employer of labor, by himself, his

agent, clerk or servant to require any em-
ploye, or person seeking employment, as a
condition of such employment, or continu-

ance therein, to make and enter into any
contract, oral or wTitten, whereby such em-
ploye or applicant for employment shall

agree to contribute directly or indirectly to

any fund for charitable, social or beneficial

purpose or purposes.
§ 2. It shall be unlawful for any such em-

ployer, by himself, his agent, clerk or ser-

vant, to deduct from the wages of any em-
ploye, directly or indirectly, any part thereof
without the full and free consent of such
employe, obtained without intimidation or
fear of discharge for refusal to permit such
deduction.

§ 3. If the employer be a firm or corpora-

tion, each and every member of said firm,

and each and every managing officer of

the corporation, shall be liable to punishment
under this act; and any clerk, servant or
agent of any such employer who shall do or
attempt to do any act forbidden by this act,

shall be equally liable with his employer or
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employers as principal, for any such viola-
tion of tliis act.

§ 4. Any person vrho sliall violate any pro-
vision of the first three sections of this act
shall be deemed guilty of a misdemeanor,
and on conviction thereof shall be punished
by a fine of not less than twenty-five dollars
and not more than one hundred dollars, or
by imprisonment in the county jail for a
period of not less than ten nor more than
ninetv days for each offense.

(Approved June 1, 1893.)

Act 6.

AN AOT to provide for the assessment of
property and the levy [and collection] of
taxes thereon, and for the collection of
taxes heretofore and hereafter levied, etc.

Section 1. The People of the State of
Michigan enact, That all property, real and
personal, within the jurisdiction of this

State, not expressly exempted, shall be sub-
ject to taxation.

§ 2. For the purpose of taxation, real proi)-

erty shall include all lands within the State,

and all buildings and fixtures thereon, and
appurtenances thereto, except such as are
expressly exempted by law.

§ 5. The real property of a corporation
shall be assessed to the name of the corpo-
ration as to au individual, if known, in the
township or place where situated, or it may
be assessed to the occupant or to any au-
thorized agent if so requested of the super-
visor.

§ 7. The following real property shall be
exempt from taxation:

(8.) The real property of corporations
exempt under the laws of this State, by rea-

son of paying specific taxes in lieu of all

other taxes for the support of the State:
Provided, The track, right of way, depot
grounds and buildings, machine shops, roll-

ing stock, and all other property necessarily
used in operating any railroad in this State
belonging to any railroad company, shall

henceforth remain exempt from taxation
for any purpose, except that the same shall

be subject to special assessments for local

improvements in cities and villages, and all

lands owned or claimed by any such rail-

road company not adjoining the track of

such company, shall be subject to all taxes.

§ 8. For the purposes of taxation, personal
property shall include:*********

(7.) All shares in corporations organized
under the laws of this State, when the prop-
erty of such corporations is not exempt, or

is not taxable to itself; or when the per-

sonal property is not taxed.

(8.) All shares in banks organized within

this State, under the laws of this State or

of the United States, at their cash value.

after deducting the assessed value of real
property owned by and assessed to such
banks.

(9.) All shares in foreign corporations, ex-
cept national banks, owned by citizens of
this State.

§ 11. (As amended May 31, 1895.) All cor-
porate property, except where some other
provision is made by law, shall be assessed
to the corporation as to a natural person,
in the name of the corporation. The place
where its office is located in its articles of
incorporation shall be deemed its residence:
Provided, Its business is actually transacted
at such office; but if it shall establish its
principal office in any other place than the
place named in its articles of incorporation,
then the place where it transacts its princi-
pal business shall be deemed its residence for
all the purposes of this act. If there be no
principal office in this State, then at the
place in this State where such corporation
or agent transacts business: Provided fur-
ter, That all the personal property of all

corporations heretofore or hereafter organ-
ized under the laws of this State for the
purpose of engaging in maritime commerce
or navigation shall be assessed only in the
city, village or township which is stated in
cheir original articles of association or in
any amendment thereof heretofore or here-
after made, to be the location of their gen-
eral office for business. The property of cor-
porations paying specific taxes shall be ex-
empt, as to the property, covered by such
taxation, except when otherwise provided
by law. All other property of such corpora-
tion shall be taxed under this act. In com-
puting the taxable property of insurance
companies organized under the laws of this
State, the value of the real property ou
wliich a company pays taxes shall be de-
ducted from its net assets above liabilities,

as determined and shown by the last report
of the commissioner of insurance, and the
remainder shall be the amount of personal
property for which the company shall be
assessed.

§ 19. In taking such assessment the super-
visor or assessor shall use one of the fol-

lowing blank forms, as may be necessary:*********
Property of companies.-— The president,

secretary or principal accounting officer of
any company or association, incorporated or
unincorporated, except railroad, insurance
and telegraph companies and bankiug cor-

porations, the taxation of whicli is specifi-

cally provided for by law, shall make out
and deliver to the assessor a sworn state-

ment setting forth the following:

1. The name and location of the company,
corporation or association.

2. The amount of capital stock authorized
and the number of shares into which the
same is divided.

3. The amount of capital actually paid in,

4. The market value of the stock, or if
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they have no market value then the actual

value of the shares of stock.

5. The cash value of all of its personal

property, giving each kind separately as far

as practicable.

6. The total of all bona fide indebtedness,

except indebtedness for current expenses,

excluding from such expenses all amounts

paid for the purchase or betterment of said

property.

7. The description and value of all real

property.
The amount of the seventh item shall be

deducted from the amount of the fourth

item, and the balance, if any, assessed as

the cash value of the personal estate. The
amount of the sixth item shall be deducted

from the amount of the fifth item, and the

balance, if any, assessed as personal.

Personal Property — Chattels.

1. All shares in banks organized in this

State under any law of this State or of the

United States, and their cash value after de-

ducting the value of the real estate taxed to

banks.
2. All shares in foreign corporations, ex-

cept national banks, and their cash value.

3. All shares in other corporations organ-

ized under the laws of this State when the

property of such corporation is not exempt,

or is not taxable to itself, and their cash

value.

§ 120. (As amended May 18. 1805.) The
cashier of every bank, the capital of which
is represented by shares of stock, shall, on
the second Monday of April in each year,

file in the ofiice of the county clerk of the

county where the bank is located, a list of

the names of the stockholders, the amount
of stock held by each on the day said report

is made, and their respective residences. Im-
mediately after the filing of such statement
the coimty clerk shall notify the supervisor

of each township of the name of each per-

son, if any, residing in his township, hold-

ing shares of stock in any such bank, and of

the amount thereof as shown by such state-

ment. If the cashier of any bank shall will-

fully neglect or refuse to make and file in

the office of the coimty clerk, a list of the

names of stockholders, the amount of stock

held by each and their respective residences,

as provided in this act. or shall willfully

make and file any false entry in any such

list, he shall be guilty of a misdemeanor,
and upon conviction he shall be punished by

fine not exceeding five hundred dollars or by
imprisonment in the county jail not to ex-

ceed a period of six mouths, or by both

such fine and imprisonment in the discretion

of the court. If the president, secretary or

chief accounting officer of any coi'poration,

company or association, or any representa-

tive thereof, shall willfully neglect or refuse,

or shall make and verify any false state-

ment to any assessing officer, the intention

or eft"ect of which may be to escape taxation,

such person shall be guilty of a misde-
meanor, and on conviction thereof shall be
punished by a fine of not less than one hun-
dred nor more than five hundred dollars, or

by imprisonment in the county jail not to

exceed a period of six months, or by both
such fine and imprisonment in the discre-

tion of the court. And any person who shall

willfully make and verify any such state-

ment with the effect or intention to evade
taxation, shall be guilty of a misdemeanor,
and upon conviction shall be punished by a
fine not to exceed three hundred dollars, or
by imprisonment in the county jail not to

exceed a period of six months or by both
such fine and imprisonment in the discre-

tion of the court.

This act is ordered to take effect June 12,

1893.

(Approved June 1, 1893.)

Stock deemed personal property. § 4161bo. Cor-

porations liable to taxation.. § 41Gld, and cross-

references.

Act 7.

AN ACT to authorize any corporation organ-
ized under the laws of the State of Michi-
gan to change its name.

Section 1. The People of the State of
Michigan enact. That where no other pro-

vision is especially made, any corporation

heretofore or hereafter organized under the

laws of this State may amend its articles

of association by the adoption of a new name
for such corporation, by a vote of not less

than two-thirds in interest of all its stock-

holders, but before it shall commence any
business under its amended articles, the

said corporation shall cause such amend-
ment or amendments, subscribed by at least

two-thirds in interest of all its stockholders,

and certified by its president, to be filed or

recorded, as the case may be, in the same
manner as is provided for in its original ar-

ticles of incorporation, and when so recorded,

such amendment or amendments shall be-

come a part of the articles of incorporation

of such company: Provided, however. No
two corporations shall assume the same
name, nor a name that shall be so similar

:is to be liable to mislead.

This act is ordered to take immediate

effect.

(Approved May 11, 1895.)

See § 41Glal. Amendment of articles. § 4161b6.
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Act 8.

AN ACT to make it unlawful for any com-
pany or corporation to remove, abandon
or discontinue any factory, workshop, ma-
chine-shop, repair-shop, office, agency or
establishment, or the work, business or
industry carried on therein from any vil-

lage, city, town or place within this State,

without repaying and restoring to such
town, city, village or place any and all

money, bonds, land and other property,
with interest, which have been or may
hereafter be given or granted as a con-
sideration or inducement for the location,

construction, operation, enlargement or

maintenance at any such city, village,

town or place, and to provide a remedy
by injunction to restrain any such com-
pany or corporation from moving, abandon-
ing or discontinuing any such factory,

shop, etc., and to provide a penalty for so
doing.

Section 1. The People of the State of
Michigan enact. That it shall be unlawful
for any corporation or company doing busi-

ness in this State at any time, or for the
officers, agents or others having control of
the corporation or company or of the busi-

ness or property of such corporation or com-
pany, to move, abandon, or discontinue, in

any way, to any material extent, any fac-

tory, workshop, machine-shop, repair-shop,
office, agency, or other establishment, or the
work or business carried on therein, from
any city, town or other place within this

State, without repaying and restoring any
and all money, bonds, lands and other prop-
erty, which have been, or shall hereafter be
given or granted as a consideration or in-

ducement for the location or construction,
operation, enlargement or maintenance at
any such city, town or place, of such fac-

tory, Avorkshop, machine-shop, repair-shop,

office, agency or establishment, or of the
work or business carried on thereat; and
such payment or restoration must include
and be accompanied by the payment of law-
ful interest on such money, bonds, lands and
otlier property, or upon the proceeds or rea-

sonable profits thereof, for the full period
that shall have elapsed between the date
of the original gift and such final payment
and restoration.

§ 2. The provisions and penalties shall

apply in all cases where the gift or grant
was or shall be made by any city, town,
company, person or persons, and they
shall apply in all cases where the gift,

grant, consideration or inducement, was
made or paid to the corporation or

company owning or operating such fac-

tory, workshop, machine-shop, repair-shop,

office, agency, or establishment, and shall

apply as well in all cases where such

gift.' grant, consideration or inducement,
was made or paid to any officer, agent, re-

ceiver or trustee of such corporation or com-

pany, or at any time in control of the prop-
erty or business of the corporation or com-
pany; and the provisions and penalties of
this act shall apply also if the corporation
or company has succeeded to the rights,
franchises, property or business of any cor-
poration or company, to which or the offi-

cers, agents, receivers or trustees of which
company or corporation, or of its property,
any such gift, grant, consideration or in-
ducement, was or shall have been made or
paid.

§ 3. The violation of any of the provisions
of this act by any corporation or company,
or any shareholder, officer or agent of any
corporation or company, or by any person
or persons succeeding to or controlling or
managing the property or business of such
corporation or company, is hereby made a
misdemeanor, to be punished by fines, penal-
ties, forfeitures, injunctions and imprison-
ments, as provided in other sections of this
act.

§ 4. Any shareholder, officer, agent or other
person violating any of the provisions of this

act shall be punished by imprisonment for
not more than one year, or by fine not ex-
ceeding one thousand dollars, or by both such
fine and imprisonment; any corporation or
company A^iolating any of the provisions of
this act shall be punished by a fine of one
thousand dollars for each day that shall

elapse between such act of removal, abandon-
ment or discontinuation, and the repayment
and restoration required by this act; and
any such corporation or company found
guilty of violating any of the provisions of
this act shall also forfeit all rights or fran-
chises derived from or enjoyed within this

State, and shall be enjoined from transact-
.

ing any business within the State.

§ 5. The repayments and restorations re-

(luired by this act shall be made to the city,

town, company, person or persons, by which
or from whom the gift, grant, consideration
or inducement, was made or paid, or to

their successors, assigns or legal represen-

tatives.

§ 6. The forfeitures and injunctions pro-

vided for in this act may be decreed and
enforced by any circuit court of any county
in which any such corporation or company
may do business, in a suit to be instituted for

the purpose, in the name of the State of

Michigan, by the prosecuting attorney of

the county in which such suit is prosecuted:

Provided, That in case of the suspension of

any such business on account of the finan-

cial failure of any such company or corpo-

ration (other than railroad corporations) the

person, city, village or town having so con-

tributed any money, bonds, lands or other

property shall become and be creditors of

such company or corporation to the amount
and value of such bonds, money or other

property so contributed, and shall be treated

and have all the rights of other creditors of

such company or corporation; and such com-



70 MICHIGAN.

Discovery of assets — Act, May 22, 1895.

pony or corporation, its sliareliolders, offi-

cers or agents, shall not be liable to the
penalties herein provided: Provided further,
That the provisions of this act shall not ap-
ply to any corporation or company having
received any bonds, money, lands or other
pi'operty as a consideration or inducement
for the erection or construction, operation,
enlargement or maintenance of any factory,
worlishop, machine-shop, office, agency or es-

tablishment at any city, town or place for
a specified length of time and having fully
complied with all the conditions of the con-
tract and agreement under which such
bonds, money, lands or other property was
given such company or corporation.
(Approved May 15, 1895.)

See § 4161b7, and cross-references.

Act 9.

AN ACT to provide for proceedings in the
nature of proceedings for discovery in ac-
tions or proceedings commenced in any of
the courts of record of this State, and to

provide for the examination of parties to

such proceedings, and to compel the pro-
duction of books and papers.

Section 1. The People of the State of Michi-
gan enact, That in all proceedings and ac-
tions heretofore commenced or hereafter to
be commenced, in any of the courts of rec-
ord of this State, the testimony of a party,
or in case a corporation be a party, the
testimony of the president, secretary or other
principal officer or general managing agent
of such corporation, otherwise than as a wit-
ness on a trial, may be talcen by deposition
at the instance of the adverse party, at any
time after the commencement tliereof and
before judgment. Such deposition shall be
taken before a judge at chambers, or a cir-

cuit court commissioner on a previous notice
to such party and any otli^r adverse party
or their respective attorneys of at least five
days; or it may be taken without the State
upon commission in the manner provided
for taking other depositions. The attend-
ance of the party to be examined may be
compelled upon subpoena and the payment
or tender of his fees as witness, at the rates
provided for in courts of record of this State;
and such examination shall be subject to
the same rules as that of any other witness,
but he shall not be compelled to disclose any
thing not relevant to the controversy. If
such testimony shall be taken before the is-

sue joined on the part of plaintiff, the notice
of taking the same shall be accompanied by
an affidavit of the plaintiff, his agent or
attorney, stating the original nature and ob-
ject of the action; that discovery is sought
to enable the party to plead and the points
upon which such discovery is desired, and
such examination shall be limited to the dis-
covery of the facts relevant to the points

so stated, unless the court or presiding judge
thereof, or such circuit court commissioner,
on motion and one day's notice shall, before
the examination is begun, by order further
limit the subjects to which such examina-
tion shall extend, but such examination shall
not preclude the right to another examina-
tion after issue joined, upon all the issues
in the case, and the party examining shall,

in all cases, be allowed to examine upon oral

interrogatories. Such examination shall not
be compelled in any other county than that
in which the party to be examined resides:

Provided, That whenever plaintiff or defend-
ant is a non-resident of the State, his de-
position may be had under the provisions of
this section in the county in which the action
is pending, if he can be personally served
with notice and subpoena in such county.
In any examination under the provisions of
this section, the judge or circuit court com-
missioner before whom the same is had shall

have power and authority to compel the
party examined to answer all questions rele-

vant to the issues involved, and also to com-
pel the production by the party examined
of books and papers relevant and pertinent
to the issues, and may enforce such answers
and the production of such books and papers
by contempt proceedings.

§ 2. The deposition taken pursuant to the
provisions of the foregoing section may, at
the option of the party taking the same, be
used as evidence at the trial of the cause or
proceeding In which the same is taken.

§ 3. If any party lawfully required to ap-
pear and testify as provided in the foregoing
sections, either within or without this State,

shall neglect or refuse so to do, or to pro-
duce any books and papers lawfully required
of him pursuant to the foregoing provisions,
he may be punished as for a contempt, and
his pleadings be stricken out and judgment
given against him as upon default or failure
to plead.

§ 4. The testimony of a party so taken by
deposition at the Instance of the adverse
party, if used, on the trial of such proceeding
or cause, may be rebutted by other testi-

mony the same as though it had been taken
by the party giving the same in his own
behalf.

§ 5. In any suit or proceeding prosecuted
in the name of an assignee, the assignor of
any such claim or right of action may be
examined in the same manner and subject
to the same rules of examination as if he
were named as a party,

§ 6. The testimony of a person for whose
Immediate benefit the action is prosecuted
or defended, although such person be not a
party to such action, may be taken under
the provisions of this act at the instance
of the adverse party in the same manner,
subject to the same rules of examination and
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with like effect as if such person were named
as a party to said action.

(Approved May 22, 1895.)

See § 4860, subd. 1, and cross-references. Dis-

covery by corporation. § 8168.

Act 10.

AN ACT to establish a law uniform with
the laws of other States relative to ac-
knowledgment of written instruments.

Section 1. The People of the State of Michi-
gan enact, That either the forms of acknowl-
edgment now in use in this State, or the
following, may be used in the case of con-
veyance or other written instruments, when-
ever such acknowledgment Is required or
authorized by law for any purpose.
Begin in all cases by a caption specifying

the State and place where the acknowledg-
ment is taken.

3. In case of corporations or joint-stock
associations: On this day of
18.., before me appeared A B., to me per-
sonally known, who, being by me duly
sworn (or affirmed), did say that he is the
president (or other officer or agent of the
corporation or association) of (describing the
corporation or association), and that the seal

aflBxed to said instrument is the corporate
seal of said corporation (or association), and
that said instrument Avas signed and sealed
In behalf of said corporation (or association)
by authority of its board of directors (or

trustees), and said A. B. acknowledged said
instrument to be the free act and deed of
said corporation (or association).

In case the corporation or association has
no corporate seal omit the words " the seal

affixed to said instrument is the coi'porate

seal of said corporation (or association), and
that," and add, at the end of the affidavit

clause, the words " and that said corporation
(or association) has no corporate seal."

In all cases add signature and title of the
officer taking the acknowledgment.

§ 7. Section five of act one hundred eighty-
seven of the laws of eighteen hundred eighty-
one, approved June first, eighteen hundred
eighty-one, the same being section fifty-seven

hundred thirty-two of Howell's Annotated
Statutes is hereby repealed.
(Approved May 22, 1895.)

See § 4161d9.

Act 11.

AN ACT to provide for the inspection of
all manufacturing establishments and
workshops in this State, and to provide for

the enforcement, regulation and inspection

of such establishments, and the employ-
ment of women and children therein.

Section 1. The People of the State of Michi-

gan enact. That no male under the age of

eighteen and no female under the age of
twenty-one years, shall be employed in any
manufacturing establishment in this State
for any longer period than sixty hours in
one week unless for the purpose of making
necessary repairs to machinery in order to
avoid the stoppage of the ordinary running
of the establishment: Provided, That no
more than ten hours shall be exacted from
such male minors or females under twenty-
one years on any day unless for the purpose
of making a shorter work day on the last
day of the week.

§ 2. (As amended April 24, 1897.) No child
under fourteen years of age shall be em-
ployed in any manufacturing establishment
within this State. It shall be the duty of
every person employing children to keep a
register, in which shall be recorded the name,
birth-place, age and place of residence of
every person employed by him under the age
of sixteen years; and it shall be unlawful for
any manufacturing establishment to hire or
employ any child under the age of sixteen
years without there is first provided and
placed on file a (sworn) statement in writ-
ing made by the parent or guardian, stating
the age, date and place of birth of said child.
If said child have no parent or guardian,
then such statement shall be made by the
child, which statement shall be kept on file

by the employer, and which said register and
statement shall be produced for inspection
on demand made by any factory inspector
appomted under this act.

§ 3. No child under the age of sixteen years
shall be employed by any person, firm or
corporation conducting any manufacturing
establishment in this State, at employment
whereby its life or limb is endangered, or its

health is likely to be injured or its morals
may be depraved by such employment. No
female under the age of twenty-one years
and no male imder the age of eighteen years
shall be allowed to clean machinery while
in motion.

§ 4. Factory inspectors shall have power
to demand a certificate of physical fitness

from the county physician who shall make
such examination free of charge, in the case
of persons who seem physically unable to

perform the labor at which they may be
employed, and shall have power to prohibit

the employment of any person that cannot
obtain such certificate: Provided, This sec-

tion shall not apply except to children under
sixteen years of age.

§ 5. (As amended April 24, 1897.) It shall

be the duty of the owner, agent or lessee of

any manufacturing establishment Avhere

hoisting shafts or Avell-holes are used to

cause the same to be properly enclosed and
secured. It shall also be the duty of the

agent, owner or lessee to provide or cause to

be provided at all elevator openings such

proper trap or automatic doors or automatic
gates so constructed as to open and close by
the action of the elevator either ascending
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or descending. (The factory inspector, as-

sistant factory inspector and deputy factory

inspectors shall inspect the cables, gearing
or other apparatus of elevators in manufac-
turing establishments at least once each year,

and more frequently, if necessary, and re-

quire that the same be kept in a safe con-

dition) and secured. It shall also be the duty
of the agent, owner or lessee to provide or

cause to be provided at all elevator openings
such proper trap or automatic doors or au-
tomatic gates so constructed as to open and
close by the action of the elevator either

ascending or descending.

§ 6. Fire-escapes shall be provided for all

manufacturing establishments two or more
stories in height, if, in the opinion of the
factory inspector, it is necessary to insure
the safety of the persons employed in such
establishments, said fire-escapes or means of
egress, or as many thereof as may be deemed
suflicient by the inspector shall be provided,
and where it is necessary to provide fire-es-

capes on the outside of such establishments,
they shall consist of landings or balconies
at each fioor above the first, to be built ac-

cording to specifications approved by the
factory inspector. The windows or doors
leading to all fire-escapes shall open out-
wardly, or upwardly when provided with a
counter balancing weight, said AvindoAvs or
doors to be not less than thirty-six inches in

height and thirty inches in width. All fire-

escapes shall be located as far as possible,

consistent with accessibility, from the stair-

ways and eleA'ator hatchways or openings;
and the ladder thereof shall extend to the
roof; stationary stairs or ladders shall be pro-
vided on the inside from the upper story to

the roof, as a means of escape in case of

fire. Signs indicating the way to fire-es-

capes shall be placed in conspicuous places.

Factory inspectors shall in writing notify

the owner, agent or lessee of such manufac-
turing establishment of the required location

and specifications of such fire-escapes as

may be ordered.

§ 7. Proper and substantial hand-rails shall

be provided on all stairways in manufactur-
ing establishments, and where in the opinion
of the factory inspector it is necessary, the
steps of such stairs in all such establish-

ments shall be substantially covered with
rubber securely fastened thereon for the bet-

ter safety of persons employed in said es-

tablishments. The stairs shall be properly
screened at sides and bottom where fe-

males are employed, and where practicable

the doors of such establishments shall swing
outwardly or slide as ordered by said factory

inspector, and shall be neither locked, bolted

or fastened during worliing hours.

§ 8. It shall also be the duty of the owner
of such factory, or his agent, superintendent
or other person in charge of the same, to

furnish or supply, or cause to be furnished or

supplied, in the discretion of the factory in-

spector, where machinery is in use, proper

i-hifters or other mechanical contrivances for
the purpose of throwing belts on or off pul-
leys. All gearing or belting shall be provided
with proper safeguards, and wherever possi-

ble, machinery shall be provided with loose
pullej's. All vats, saws, pans, planers, cogs,

set-screws, gearing and machinery of every
description shall be properly guarded, Avhen
deemed necessary by the factory inspector.

§ 9. Exhaust fans shall be provided for the
purpose of carrying ofC dust from emery
wheels and grindstones, and dust creating
machinery, wherever deemed necessary by
the factory inspector.

§ 10. (As amended April 24, 1897.) Every
factory in which five or more persons are
employed and every factory or workshop in
which two or more children, young persons
or women are employed shall be (supplied
with proper wash and dressing rooms, and)
kept in a cleanly state and free from effluvia

arising from any drain, privy or other nui-

sance, and shall be provided within reason-
able access with a sufficient number of
proper water closets, earth closets or privies,

for the reasonable use of the persons em-
ployed therein; and whenever two or more
male persons and (one) or more female per-

sons are employed as aforesaid, a sutficient

number of (separate) separate and distinct

water closets, earth closets or privies shall

be provided for the use of each sex. and
plainly so designated, and no person shall

be allowed to use any such closet or privy
assigned to persons of the other sex.

§ 11. Not less than forty-five minutes shall

be allowed for the noonday meal in any
manufacturing establishment in this State.

Factory inspectors shall have poAver to issue

written permits in special cases, alloAving a
shorter meal time at noon, and such permit
must be conspicuously posted in the main
entrance of the establishment, and such per-

mit may be revoked at any time the in-

spector deems necessary, and shall only be
given where good cause can be shown.

§ 12. The commissioner of labor, deputy
commissioner of labor and deputy factory

inspectors shall be factory inspectors in the
meaning of this act, andi are hereby empoAV-
ered to visit and inspect at all reasonable

hours, and as often as practicable or required,

the factories, workshops and other manu-
facturing establishments in the State, Avhere

the manufacture of goods is carried on.

Deputy factory inspectors shall report to the
commissioner of labor of this State at such
time and manner as he may require. It

shall also be the special duty of factory in-

spectors to enforce all the provisions of this

act, and to prosecute for all violations of

the same, before any magistrate or in any
court of competent jurisdiction in this State.

§ 13. Deputy factory inspectors shall make
a report to the commissioner of labor of each
factory visited and inspected by them, Avhich

report shall be kept on file in the office of

the commissioners. Deputy factory inspect-
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ors shall have the same power to administer
oaths as is now given to notaries public, in

cases wliere persons desire to verify docu-
ments connected Avith the proper enforce-
ment of this act.

§ 14. (As amended April 24, 1897.) (Sec-

tions one, two and three of this act shall

not apply) to canning factories or evaporat-
ing worlvS, but shall apply to any other place
whei'e goods, wares or products are manu-
factured, repaired, cleaned or sorted in whole
or in part; but no other person, persons or
(corporation) corporations employing less

than five persons or children, excepting in

any of the cities of this State, shall be
deemed a manufacturing establishment
within the meaning of this act.

§ 15. For the purpose of carrying out the

provisions of this act, the commissioner of

labor is hereby authorized and required to

cause, at least, an annual inspection of the

manufacturing establishments or factories

in this State. Such inspection may be by the

commissioner of labor, the deputy commis-
sioner of labor, or such other persons as may
be appointed by the commissioner of labor

for the purpose of making such inspection.

Such persons shall be under the control and
direction of the commissioner of labor and
are specially charged with the duties im-

posed, and shall receive such compensation
as shall be fixed by the commissioner of

labor, not to exceed three dollars per day,
together with all necessary expenses. All

compensation for services and expenses pro-

vided for in this act shall be paid by the
State treasurer upon the warrant of the au-

ditor-general: Provided, That not more than
eight thousand dollars shall be expended in

such inspection in any one year: And pro-

vided further, That the commissioner of la-

bor shall present to the governor on or before

the fir.st day of February, eighteen hundred
ninety-six, and annually thereafter, a report

of such inspection, Avith such i-ecommenda-
tions as may seem necessary: And provided
further. That in addition to the above .illow-

ance for expenses, there may be printed not

to exceed two thousand copies of such re-

ports for the use of the labor bureau, for

general distribution. And all printing, bind-

ing, blanks, stationery, supplies or map work
shall be done under any contract wliich the

State now has or shall have for similar work
with any party or parties, and the expense
thereof shall be audited and paid for in the
same manner as other State printing.

§ 16. The prosecuting attorney of any
county of this State is hereby authorized and
required upon tlie complaint on oath of the
commissioner of labor or factory inspectors,

to prosecute to termination before any court

of competent jurisdiction, in the name of

the people of the State, actions or proceed-
ings against any person or persons I'cported

to him to have violated the provisions of this

act.

§ 17. Any person Avho violates or omits

to comply with any of the foregoing pro-
visions of this act, or who interferes in any
manner with the factorj' inspector in the
discharge of his duties, or who suffers or
permits any child to be employed in viola-
tion of its provisions, shall be deemed guilty
of a misdemeanor, and on conviction shall
be punished by a fine of not less than five
nor more than one hundred dollars, or by
imprisonment for not less than ten nor more
than ninety days, or by both such fine and
imprisonment in the discretion of the court.

§ 18. All acts or parts of acts inconsistent
with the provisions of this act are hereby
repealed.
This act ordered to talce immediate effect.

(Approved May 22, 1895.)

See Act of 189.3, at p. 66; and Acts of ISO.'i, at
p. 73.

Act 12,

AN ACT to establish a law uniform with the
laws of other States relating to the sealing
of deeds and other written insti'uments.

Section 1. The People of the State of Michi-
gan enact. That in addition to the mode in

which such instruments may now be execu-
ted in this State hereafter, all deeds and
other instruments in writing executed by
any person or by any private corporation,
not having a corporate seal, and now re-

quired to be under seal shall be deemed
in all respects to be sealed Instruments, and
shall be received in evidence as such, pro-
vided the word " seal " or the letters '• L. S."

are added in the place where the seal should
be affixed.

§ 2. A seal of a court, public officer or
corporation may be impressed directly upon
the instrument or writing to be sealed, or
upon wafer, wax, or other adhesive substance
affixed thereto, or upon paper or other simi-

lar substance affixed thereto by mucilage
or other adhesive substance. An instrument
or writing, duly executed in the corporate
name of a corporation, whicli shall not have
adopted a corporate seal, by the proper offi-

cers of the coi-poration imder any seal, shall

be deemed to have been executed under the
corporate seal.

(Approved May 23, 1895.)

See § 4860, subd. 2.

Act 13.

AN ACT to proliibit corporations from re-

quiring any of its employes to procure life

or accident insurance in any particular
company or companies, and to declare void
all contracts hereafter made betAveen any
corporation and its employes providing for

life or accident insurance by such employe
in any particular company.

Section 1. The People of the State of Michi-
gan enact. That it shall hereafter be unlaw-
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ful for any company or corporation doing

business in this State or for any of tlie offi-

cers and agents of any sucti company or cor-

poration, to require any of tlie employes <'f

such company or corporation to take out or

obtain a life, accident or life and accident

PiOlicy in favor of such employe or other

person In any particular or designated life,

accident or life and accident company or

association.

§ 2. All contracts hereinafter made be-

tween any such company or corporation and
any employe of said company or corporation

requiring or stipulating that the employe so

contracting shall procure, obtain or have a

policy of insurance in any particular or

designated company or association shall be

void: Provided, That nothing in the forego-

ing provisions of this act is intended to pro-

hibit, or shall be construed as prohibiting

the employers of labor and the persons em-
ployed from voluntarily mailing agreements
Avith each other for contributions of money
by the latter to any fund to be accumulated
in their behalf and' for their benefit in com-
mon with others, and in such case from fur-

ther agreeing that the employer may deduct
from their Avages, from time to time, the

sums due from them under such agreement.

§ 3. The violation of any of the provisions

of this act is hereby made a misdemeanor,
and any company or corpoi'ation violating

any of the provisions of this act shall be
punished by a fine of not more than two hun-
dred dollars for each and every offense, and
any shareholder, officer or agent of any com-
pany or corporation violating the provisions

of this act shall be punished by imprison-
ment in the county jail not more than sixty

days, or by a fine of not more than one hun-
dred dollars for each offense, or both such
fine and imprisonment at the discretion of

the court.

This act is ordered to take immediate
effect.

(Approved May 24, 1895.)

See Act of 1893, at p. 66.

Act 14.

AN ACT to provide for the admission of
foreign corporations into the State of Michi-
gan and to authorize such corporations to

carry on their business in said State.

Section 1. The People of the State of Michi-
gan enact. That when no other provision is

specially made, corporations organized under
the laws of any State of the United States,

or of any foreign country, for any purpose or
object for which a corporation may be
formed under the laws of Michigan, upon
filing in the office of the secretary of State
a certified copy of their articles of incorpora-
tion, or memoranda of association and evi-

dence and notices of- appointment of an agent
in this State for service of process, may for

such piu-pose or object, carry on their busi-

ness in this State, and shall enjoy all the
rights and privileges and shall be subject to

all the i-estrictions, requirements and lia-

bilities of corporations of like character in-

corporated under Michigan statutes.

This act is ordered to take immediate
effect.

(Approved June 5, 1895.)

See § 4161a.8. How foreign corporation may
carry on business. § 4161d6, and note.

[Above act does not apply to foreign corporations
whose business within this State consists merely
of selling through itinerant agents and delivering
commodities manufactured outside of this State.
Coit V. Sutton, 102 Mich. 324; s. c, 60 N. W. Rep.
690.
Service on the traveling salesman of a foreign

corporation through whose agency its business
was done in the state, held good. Ryerson v.

Steere, 72 N. W. Rep. 131.]
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ABATEMENT: Page.

suits or proceedings by dissolution 56

begun by receivers, not by death 56

ACCIDENT POLICIES:
employes not to be required to take 73

ACKNOWLEDGMENT: i

of written instruments by corporations 71

ACTIONS, CIVIL:
manufacturing companies may maintain and defend 15

to enforce liability of stockholders for labor 18

service of process or notice in 18

foreign corporation to designate agent for 20

all corporations may maintain and defend 27

against officers and stockholders 33

to enforce liability of stockholder. (See Stockholders; Debts, Corporate.) 34, 36

in justices' courts, service of summons 89

foreign corporation, security for costs 45

when not to be maintained 45

commenced by summons or declaration 45

writ of attachment, commenced by 46

summons, how served - • 46

proceedings upon return of summons 46

against corporations ceasing to do business 46

levy by execution 46

corporate existence, when proved 46

pleading incorporation 47

mistake in corporate name 47

by attachment against foreign corporation 47

where brought against corporations 47

against foreign corporations 47

railroad companies, service of process 48

not to abate by dissolution ^
in ejectment against corporations *54

ACTS OF INCORPORATION:
subject to amendment or repeal 33

notice of amendment *^"

acire facias to annul

contents of writ

judgment by default ''

'

copies of judgment to be filed ^'

notice of annulment to be published o

'

appointment of receiver

AGENTS:
manufacturing companies may employ ^^

foreign corporation to designate

ALIENATIONS:
of property, circuit court may restrain

may be set aside
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AMENDMENT: Page.

of articles of association of manufacturing companies 16

of corporations generally 31
for change of name 68

of act of incorporation by legislature 33

notice to be given 36

publication of notice 36

•when made without notice 37

APPEALS:
to supreme court, in proceedings in chancery 56

ARBITRATION (See Mediation and Arbitration, Court of):

of labor disputes 38

ARTICLES OF ASSOCIATION:
of manufacturing corporations, form and contents 10

to be recorded 12

certificate of recording, evidence 12

amendment by rote of stockholders 16

certificate to be recorded Ifi

return of, after recording 16

fees for recording 16

upon extension of corporate existence 19, 37

of foreign corporations to be filed 20

amendment of, to be filed 31

filing of, by purchasers of franchise, etc 34

amendment of, for change of name 68

ATTACHMENT:
against foreign corporation, proceeding by garnishment 40

proceedings by, for tort 41

affidavit attached to writ 42

order of court indorsed on writ 42

writ, action commenced by 46

proceedings by, against foreign corporation 47

costs if brought vexatiously 47

ATTORNEY-GENERAL:
examination of corporations by 33

BANKING LAW:
to be submitted to people ^

BANKS:
liability of officers and stockholders 6

insolvency, preference of bill holders "

cashier to return amount of capital stock 33

examination of, by attorney-general 33

injunction to restrain business ^^

nO
proceedings

receivers, when appointed ^^'

46
judgment, interest

list of stockholders to be filed for taxation 68

BOOKS AND PAPERS:
proceedings to examine '

BOOKS OF ACCOUNTS:
of manufacturing companies, open to inspection 15

BY-LAWS:
manufacturing companies may adopt

29
corporations may make

what to prescribe
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CAPITAL STOCK:
, .

Page.

of manufacturing company, articles to state 10
increase or decrease of 10

shares, articles to state number 10
amount to be paid in 10
subscriptions, directors may call in 13

neglect to pay, sale 13

withdrawn, liability of stockholders 16

shares, assessments on, by-laws may prescribe 30

subscriptions payable in land 31

return of, by certain corporations 33

CHANCERY:
proceedings in, against corporations 49

for voluntary dissolution. (See Dissolution.) 52

appeals to supreme court 56

CHARTER (See Articles of Association):

act amending, passed by two-thirds vote 7

of foreign corporations to be recorded 20

notice of amendment 36

CHILDREN:
regulation of employment in factories 71

CIRCUIT COURT (See Actions, Civil):

visitorial powers of 49

jurisdiction, when exercised 49

sequestration of corporate property 49

CLERK OF CORPORATION (See Officers):

to return names and number of stockholders 33

COMBINATIONS:
in restraint of trade illegal 63

forfeiture of charter for entering 63

quo warranto proceedings against 63

COMMISSION MERCHANTS:
statements by "^

penalty for violation "^

CONSPIRACY:
to obstruct corporate business "1

CONTRACTS:
laws not to impair ^

restraining trade, illegal ***

CORPORATIONS:
created by general laws ^

acts amending charter

term includes what

real property, time may be held

for manufacturing and mercantile purposes. (See Manufacturing Companies.) 10

27
powers generally

CREDIT:
of state not to be loaned

ORFDITORS*
actions against stockholders. (See Stockholders; Debts, Corporate.) 34-36

bill against corporation

DEBTS, CORPORATE:
14

annual report to state

directors liable for, when
for unlawful dividends

for violation of laws

actions against officers and stockholders for

liability of stockholders, enforcement

55
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DEBTS, CORPORATE — (Continued): Page.
liability of stockholders, judgment against corporations 35

execution returned unsatisfied 35
statement of names of stockholders 35
petition to be filed 35
contents of petition 35
citation to appear 35
answer 35
trial of issues 35
judgment by default 3i5, 36

against respondent 36
execution 36

contribution may be ordered 36
DIRECTORS:

of manufacturing companies, number 11
chosen annually 11
to be stockholders 11

failure to elect, not to idissolve 12

officers elected by 12
vacancies 12

quorum 13

subscriptions may be called in 13

sale of stock for failure to pay subscriptions 13

annual reports 14

liability for failure to file 14

dividends, when insolvent, liability 17

liability for violations of law ' 17

holders of preferred stock, may vote for 21

actions against, for corporate debts 33

returns of names of stockholders to supervisors and assessors 33

examination of, by attorney-general 33

cumulative voting for 34

jurisdiction of circuit court 49

compel to account 49

payment of moneys 49

circuit court may suspend 49

may remove 49

A'acancies filled by governor 49

set aside alienations of property 49

restrain alienations 49

liability, creditor's bill to enforce ^'1

court may ascertain 51

discovery of property 52

voluntary dissolution, application. (See Dissolution.) 52

DISCOVERY:
of property, bill for 51

by officers and stockholders 52

of books and papers, proceedings for 70

DISSOLUTION:
directors to notify secretary of state 34

of manufacturing and mining companies 21

after expiration of existence -1

bill filed by creditor or stockholder 22

verification of bill

parties defendant 22. 23

proof of stockholder's right ^^

effect of failure to make -'^

order of court, directed to parties -'^
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DISSOLUTION — (Continued)

:

Page.
of manufacturing and mining companies, order of court, contents of 23

publication of 23
nonappearance of contestants 23
appearances to contest 23
publication of order, deemed notice 23
receiver to be appointed 23

powers and duties of 23
payment of claims to 23
statement of claims against corporation 24
notice to pay and present claims 24
publication of notice 24
property vests in 24
sale of property by 24
reports of sale to court 24
confirmation of sale 24
reports of money received 24
compensation 24
final report 24
preferences of laborers 25

sale of property not to be questioned 25
stockholder may purchase 25

taxes to be first paid 25

order of court upon report of receiver 25

court may make orders, etc 25

appeals 25

existence after 31

of insolvent corporation 50

voluntary, directors may apply 52

application, contents 53

affidavit to be attached to application 53

order to show cause 53

notice to be published 53

master in chancery to hear 53

decree upon report of master 53

receivers, directors, etc., may be 53

property to vest in 53

powers of •
"^

recovery of amount due on stock 54

notice of appointment ^4

persons to account for property ^4

controversies settled by 54

subject to what duties 54

insurance premiums repaid 54

compensation "'^' ^5

sales, etc., void after filing petition 54

distribution of property to creditors 55

to stockholders 55

receivers under control of court 55

accounts to be rendered by 55

master of chancery to examine accounts 55

suits not to abate by 56

to be continued by receivers ^o

death of receiver not to abate 56

DIVIDENDS:
unlawful, liability of directors IT

on preferred stock •

--^

DURATION:
of corporate existence of manufacturing company. (See Existence, Corporate.)
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EJECTMENT: Page.

actions against corporations 64
EMPLOYES:

i

manufacturing companies may employ 15
liability of stockholders to IS
preferences of, on dissolution 25

disputes submitted to arbitrators 38
contributions to charitable funds 66

not to be deducted from wages 66
in factories, regulations for protection 71, 72
children, hours of labor 71
not to be required to take accident policies 73

EVIDENCE:
certificate of recording articles 12
corporation doing business, prima facie 40
witness, stockholders competent 40

party, when officer of corporation is dead 40
EXAMINATION:

of corporations by attorney-general 33
report to governor 33

by committees of legislature 34

of ofiicers and directors to discover evidence 70
EXECUTION:

machinery and materials, when exempt 19

sale of franchise of toll company under 32

rights of purchaser 32

redemption by toll company 32

shares of stock may be sold under 41

copy to be left with corporation 41

certificate of number to be furnished 41

purchaser entitled to certificates 41

dividends payable to 41

against corporate property 41

EXISTENCE, CORPORATE:
duration, limited 7

term, legislature may provide for extension 7

articles to state 11

directors to notify secretary of state of expiration 14

of manufacturing company, extension 19, 37

articles of association to be recorded 19, 37

beginning of renewed term 37

winding up, after expiration 21

proceedings 22

after dissolution or forfeiture 31

when to be proved 46

actions in ejectment against corporations, after expiration 64

service of process 64

fees for filing articles for extension 65

foreclosure of liens and mortgages upon expiration 66

FACTORIES:
inspector to be appointed 71

children, regulation of employment 71

regulations for protection of employes 72

FEES: I

for recording articles 1"

franchise, for filing articles 65

FORECLOSURE: i

proceedings, when corporate existence has expired 66
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FOREIGN CORPORATION: Page.

charter to be recorded 20

agent to be designated for service of process 20

garnishment proceedings 40

writ of, how served 44

attachment against, for tort 41

actions against, for tort 41

security for costa 45

actions when not to be maintained 45

proceedings by attachment 47

if brought vexatiously, costs 47

actions, where brought 47

FORFEITURE:
of corporate privileges, remedy by quo warranto 58

judgment of ouster 60

for entering trusts or combines 63

FORGERY:
fictitious signature of officer of corporation 61

FRANCHISE:
sale of, directors to notify secretary of state 14

existence after forfeiture 31

of toll companies may be sold under execution 32

sale, how conducted and made 32

sale of, purchasers may be incorporated 34

vote of stockholders necessary 37

injunction to restrain use 48

issue and continuance 48, 49

surrender of, when insolvent 50

quo warranto to prevent usurpation 58

proceedings. (See Quo Warranto) 58

fee, for filing articles ^5

GARNISHMENT:
service of process in 40

proceedings in justices' court, against corporations 43

summons, how served 4-

effect of failure to answer 4-

judgment by default 42

appeal from judgment 4o

form of summons '^'^

proceedings generally

proceedings in courts of record 44

writ, how served... 44
agamst foreign corporations

J^
notice to defendant

INJUNCTION:
bill to restrain corporations

48 49
issued before answer

against banking and insurance companies ^"

to restrain creditors' actions

INSOLVENT CORPORATION:
50

dissolution of

banking or insurance, injunction

proceedings ^

distribution of property
^^

actions against, when restrained
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INSURANCE COMPANIES: Page.

injunction to restrain business 50

proceedings 50

receivers, appointment 50, 51

JUSTICES OF THE PEACE:
call of meetings by 31

actions against corporations before 39

service of summons 39

stay of judgment, security for, not to be entered 40

by attachment against foreign corporation 40

garnishment proceedings before 42

summons 42

judgment by default 42

actions where brought against foreign corporations 47

LABOR:
liability of stockholders for 6

enforcement by action 18

LABORERS. (See Employes.)

LIABILITY:
of officers, directors and stockholders. (See Officers; Directors; Stockholders; Debts,

Corporate.)

LIEN:
on stock of manufacturing company 17

sale to satisfy 17

new certificates to purchasers 17

equity of redemption, if stock is pledged 18

foreclosure of, against expired corporations 66

LOCK-OUT:
submission of, to court of mediation, etc 39

duties of court, etc., as to 39

MACHINERY:
of manufacturing company, when exempt from execution 19

MANAGERS. (See Directors.)

MANUFACTURING COMPANIES:
persons may organize 10

articles of association 10

to be filed and recorded 12

amendment 16

first meetings of stockholders 11

managed by directors 11

failure to elect directors, not to dissolve 12

officers, how chosen 12

vacancies 12

annual reports 34

liability of directors for failure to make 14

general powers of 15

books of accounts 15

stock deemed personal property 15

transfer of ^ 5

place of business, change 16

may have without state 16

officers, where had 16

may be changed 16

lien on stock of 17

sale to satisfy 17

liability of stockholders for labor 18
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MANUFACTURING COMPANIES — (Continued):
'

Page.

service of process dn 18
taxation of property 19
machinery and materials,when exempt from execution 19
extension of corporate existence 19, 37

articles of association 10, 37
beginning of renewed term 37

defects in organization, validated 19
winding up. (See Dissolution) 21
offices without state 26
must have one office within state 26

MARGINS:
sale of property on unlawful 62

MEDIATION AND ARBITRATION, COURT OF:
governor may appoint 38
submission of labor disputes to 38
secretary of 38
witness may be subpoenaed 38
submission of grievances 39
decisions 39

MEETINGS:
for increase or decrease of capital stock 10

of manufacturing companies, first, how called 11
majority of stock represented at 13
amendment of articles ] 6

by-laws may provide for calling 30

first, notice of call 31

justice of the peace, when to preside 31

call of, by 31

meetings called by, valid 31

for sale of franchises, etc 37
MERCANTILE COMPANIES. (See Manufacturing Companies.)

MINING CORPORATIONS:
winding up. (See Dissolution) 21

MORTGAGES:
foreclosure of, against expired corporations 66

NAME OF CORPORATION:
manufacturing, not to have same 10

articles to state 10

mistake, how pleaded 47

change of, amendment of articles 68

OBSTRUCTION:
of corporate business, a crime 61

conspiracy, what constitutes 61

OFFICERS:
of banks, liability of 6

of manufacturing companies, directors to elect 12

power to elect 15
corporations may elect, etc 28
decisions respecting 28

tenure of, by-laws may prescribe 30

circuit court may compel accounting 49

decree payment of money 49

suspension 49
removal 49

set aside alienations of property by 49

fictitious signature, a forgery 61
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OFFICES: Page.

of manufacturing company, where 36

place may be changed 16

without the state 26

must have one within state 26

PERSON:
term inchides corporation 9

PLACE OF BUSINESS:
of manufacturing company, articles to state 10

change of 16

certificate of change to be filed 16

without the state 16

not to be changed when village or city is bonded 09

PLEADING:
incorporation or creation 47

name of corporation 47

PLEDGE:
of stock, effect upon lien of company 18

pledgee to give statement 18

POWERS:
of corporations, generally 27

decisions respecting 29

PREFERRED STOCK:
may be issued 21

rights and liabilities of holders 21

PRESIDENT. (See Officers.)

PRIVILEGES (See Franchise):

corporate, injunction to restrain 48

PROCESS:
service of, in actions against corporations 18

foreign corporation to designate agent 20

upon railroad companies 48

PROOF:
of instruments by corporations 66

PROPERTY:
not taken without compensation 7

manufacturing companies may acquire 15

sale of all, and franchises 37, 38

PROXY:
stockholders may vote by 13

by-laws may prescribe manner of voting 30

number of shares voted by 34

PURPOSES:
corporate, articles to state 10

QUORUM:
of directors 13

of stockholders 13

by-laws may prescribe 30

QUO WARRANTO:
information filed in supreme court 58

in circuit courts 60

summons to be served 58

information against corporation 58

attorney-general to file 58

for what purposes 58

leave to file 59

writ of summons to issue 59
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QUO WARRANTO — (Continued)

:

Page.

writ of summons td issue, rule to plead upon return 59
rule when writ not served 59

copy to be published 59
time to plead may be extended 59
judgment on conviction 59
fine may be imposed 60
judgment of ouster 60

enforcement by injunction 60
appointment of receiver 60

proceedings against trusts and combines 63

RAILROADS:
rates may be established 8
consolidation prohibited 8
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MINNESOTA.

CO^STITUTIOE- OF MII^NESOTA- 1858.

PROVISIONS RELATING TO CORPORATIONS.

ARTICLE I.

Bill of Rig-lits.

§ 13. Private property shall not be taken
for public use without just compensation
therefor, first paid or secured.

Sec. 11. Laws Impairing the obligation of con- o„„ „„^. -^ » ^ /^
tracts, prohibited. !

^^® ^"- •^' « *• Corporations empowered to
13. Private property taken for public use to take property. § 2458.

have just compensation.

ARTICLE IV.

Le^slative Department.

Sec. 32. In regard to railroads.
33. The legislature Is prohibited from enact-

ing special or private laws In the follow-
ing cases.

34. General laws to be uniform In their ope-
ration.

35. Combinations to influence the markets for
food products declared a criminal con-
spiracy.

ARTICLE IX.

rinances of the State, Banks and Banking.

Sec. 3. Laws shall be made taxing all moneys,
etc.

4. Laws shall be passed for taxing notes,
bills, etc.

10. The State shall never give or loan its

credit.
13. The legislature may pass a general bank-

ing law.

ARTICLE X.

Corporations Having no Banking Priv-
ileges.

Sec. 1. Corporations defined.
2. They shall not be formed under special

acts.
3. Stockholders shall be liable for what.
4. Lands taken for public way shall have a

fair compensation.

ARTICLE I.

Bill of Rights.

§ 11. No * * law impairing the obli-

gation of contracts, shall ever be passed,

See S 2673.

56

ARTICLE IV.

Legislative Department.

§ 32. Any law providing for the repeal or
amendment of any law or laws heretofore
or hereafter enacted, which provides that
any railroad company now existing in this
State, or operating its road therein, or which
may be hereafter organized, shall in lieu
of all other taxes and assessments upon their
real estate, roads, rolling stock and other
personal property at and during the time
and periods therein specified, pay into the
treasury of this State a certain percentage
therein mentioned of the gross earnings of
such railroad companies now existing or
hereafter organized, shall before the same
shall take effect or be in force, be sub-
mitted to a vote of the people of the State,
and be adopted and ratified by a majority
of the electors of the State voting at the
election at which the same shall be sub-
mitted to them.

§ 33. The legislature is prohibited fi'om
enacting any special or private laws in the
following cases: * * *

7th. For granting corporate powers or
privileges, except to cities.

10th. For granting to any individual, as-
sociation or corporation, except municipal,
any special or exclusive privilege, immunity
or fi-auchise whatever.
But the legislature may repeal any existing

special law relating to the foregoing sub-
divisions.

See art. X, § 2; art. IX, § 13.

[A corporation Is not estopped, by acts of Indi-
vidual members or officers in procuring the pas-sage of a statute, from objecting to its validityBuom Co. V. Prince, 34 Minn. 79; s, c 24 N W
Rop. 361.]

'
- • "•
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§ 34. The legislature shall provide general

laws for the ti-ausaction of any business that

may be prohibited by section (1)* of this

amendment, and all such laws shall be

uniform in their operation throughout the

State.

§ 35. Any combination of persons, either

as individuals, or as members or officers

of any coii)oration, to monopolize the mar-

kets for food products in this State, or to

interfere with, or resti'ict the freedom of

such markets, is hereby declared to be a

criminal conspiracy, and shall be punished

In such manner as the legislature may pro-

vide.

See Act of 1891, at p. 41.

ABTICIiE IX.

Finances of the State, Banks and Banking.

§ 3. Laws shall be passed taxing all

moneys, credits, investments in bonds,

stocks, joint-stock companies, or other-

wise, * * *

Property subject to taxation. § 1382.

§ 4. Laws shall be passed for taxing the

notes and bills discounted or purchased,

moneys loaned, and all other property, effects

or dues of every description, of all banks,

and of all bankers, so that all property em-

ployed in banking shall always be subject

to a taxation equal to that imposed on the

propertv of individuals.

§ 10. 'The credit of the State shall never

be given or loaned in aid of any individual,

association or corporation. * * *

§ 13. The legislature may, by a two-thirds

vote, pass a general banking law, with the

following restrictions and requirements,

viz.:

First. The legislature shall have no power
to pass any law sanctioning in any manner,

directly or indirectly, the suspension of

specie payments by any person, association

or corporation issuing bank notes of any
description.
Second. The legislature shall provide by

law for the registry of all bills or notes

issued or put in circulation as money, and
shall require ample security in United States

stock or State stocks for the redemption of

the same in si>ecie; and in case of a depre-

ciation of said stocks, or any part thereof,

to the amount of ten per cent, or more on

the dollar, the bank or banks owning said

stocks shall be required to make up said

deficiency by additional stocks.

Third. The stockholders in any corporation

and joint-stock association for banking pur-

poses issuing bank notes shall be individ-

ually liable in an amount equal to double
the amount of stock owned by them for all

3a.

the debts of such coiiioration or association;

and such individual liability shall continue

for one year after any transfer or sale of

stock by any stockholder or stockholders.

Fourth. In case of the insolvency of any
bank or banking association, the bill-holders

thereof shall be entitled to preference in

payment over all other creditors of such
bank or association.

Fifth. Any general banking law which
may be passed in accoi'dance Avitli this

article, shall provide for recording the names
of all stockholders in such corporations, the

amount of stoclc held by each, the time of
transfer, and to whom transferred.

See art. IV, § 33.

ARTICLE. X.

Corporations Having no Banking Privi-
leges.

Section 1. The term " corpomtions," as used
In this ai'ticle, shall be construed to include

all associations and joint-stock companies
having any of the powers and privileges not

possessed by' individuals or partnerships,

except such as embrace banking privileges;

and all corporations shall have the right

to sue, and shall be liable to be sued, in

all courts in like manner as natural persons.

The term " person." § 1385.

§ 2. No coi*poration shall be formed under
special acts, except for municipal pui-poses.

See art. IV, § 33; Gen. Stat. § 2638.

[See McRoberts v. Washburne. 10 Minn. 23; Mor-
ten V. Power, .33 id. 521; s. c, 24 X. AV. Rep. 494;
R. R. Co. V. Parcher, 14 Minn. 297: Ames v. R.
R. Co., 21 id. 241: Cotton v. Boom Co., 22 id. 372;
State V. Clark, 23 id. 422; Ins. Co. v. Allis, 24
id. 75; Green v. Boom Co., 35 id. 155, for special
acts which were held to be in conflict with above
section.]

§ 3. Each stockholder in any corporation,
(excepting those organized for the purpose
of carrying on any kind of manufacturing
or mechanical business) shall be liable to

the amount of stock held or owned by him.

Individual liability. § 2455, and note; see §§ 5554

et seq. Enforcement by assignees and receivers.

Act 20, at p. 48.

[Articles of incorporation construed, and held
that a corporation was not organized for a man-
ufacturing business only, and that its stockhold-
ers were liable, to the amount of their stock, for

the corporate debts. Anchor Co. v. Electric Co.,

63 N. W. Rep. 1109.
Above section does not affect the power of the

legislature to make stockholders individually
liable in a larger amount. Allen v. Walsh, 25
Minn. 543. ,. ,, ^

It does not merely make a stockholder liable for

bis stock at its face value, but imposes a liability

to the amount of stock held, in addition to the
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liability for the stock. Willis v. Sanitation Co.,
50 N. W. Rep. 1110.
The section is self-executing. Id.
Stockhnlders cannot exempt themselves from

this (-(institutional rule or personal liability by or-
ganiziuj;, in form, as a manufacturing corporation,
when it is evident that the real object of the
organization is the carrying on of business wholly
foreign to manufacturing. State v. Mfg. Co., 40
Minn. 21.3; s. c. 41 X. W. Rep. 1020; Mohr v.
IMmn. El. Co., 40 Minn. 343; s. c, 41 N. W. Rep.
1074.
The exception in favor of manufacturing corpo-

rations embraces only those organized to carry on
an exclusively manufacturing business; and if the
purposes, as stated in the articles, are to carry on
other kinds of business also, the fact that the
corporation never actually engaged in such other
kinds of business will not bring it within the ex-
ception referred to. Arthur v. Willius, 44 Minn.
4(19: s. c, 46 N. W. Rep. 851.
A corporation was organized for " the manu-

facture and sale of lime, * * * together with
the buying and selling of lime, hair, sand, cement,
and like articles." The only business actually en-
gaged in was the manufacture and sale of lime.
Held, that the stockholders were liable for its

debts under above section. Densmore v. Shepard,
4vi Minn. 54; s. c, 48 N. W. Rep. 528, 681.
Stockholders of an insolvent trading corporation

are severally liable for its debts to an amount
equal to the face value of the stock though sev-
erally held. Liability is not limited to a pro rata
share of the debts equal to their share of the
wliole stock. Bank v. Plow Co., 58 Minn. 167;
s. c. 50 N. "W. Rep. 997.
A distilling company operating a distillery and

buying and selling liquor held not an exclusively
manufactviring company, and that its stockholders
were liable for all debts to the amount of their
stock. Barrel Co. v. Distilling Co., 64 N. W.
Rc)). 1143.
The liability of a stockholder of a bank who has

transferred his shares is limited to the debts
created before the transfer. Harper v. Carroll, 64
N. W. Rep. 145.
Laws 1889, chapter 30, includes stockholders who

are liable for the debts of a corporation which has
been released by debtor in insolvency proceedings,
under Const., art. X, § 3. Willis v. Sanitation Co.,

50 X. W. Rep. 1110.

Limitation of actions to enforce liability of
stockholders. Hospes v. Mfg. & Car Co., 50 N. W.
Rep. 1117.
The mining of Iron ore held a " mechanical busi-

ness " within meaning of above section. Cowling
V. Zenith Iron Co., 68 N. W. Rep. 48.
A corporation organized to manufacture and

deal in fertilizers held not organized for manu-
facturing exclusively, so as to exempt its stock-
holders under above section. Bank v. Mfg. Co.,
69 X. W. Rep. 217.
After a corporation assigns for the benefit of ita

creditors, a simple contract creditor may enforce
the constitutional liability of the stockholders.
Sturtevant-Larrabee Co. v. Mast, 69 N. W. Rep.
324.
Articles of defendant corporation construed, and

held it was not organized for an exclusively me-
chanical business so as to exempt its stockholders
from double liability. Anderson v. Anderson Iron
Co., 68 X. W. Rep. 49.

Fact that a manufacturing corporation engaged
in some business not authorized by its articles
did not render its stockholders liable for cor^

poi-ate debts. Bank v. Prisk-Turner Co., 74 N.
W. Rep. 160.
A corporation for the manufacture and sale of

clothing, and for other business necessary thereto,
held a corporation for manufacturing under above
section. Id.]

§ 4. Lands may be taken for public way,
for the purpose of granting- to any corpora-

tion the franchise of way for public use.

In all cases, however, a fair and equitable

compensation shall be paid for such land,

and the damages arising from the taking
of the same; but all corporations being com-
mon carriers, enjoying the right of way in

pursuance of the provisions of this section,

shall be bound to carry the mineral, agricul-

tural and other productions or manufactures
on equal and reasonable terms.

See art. I, § 1."^ Corporations empowered to
take property. § 2458.
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GEJSTERAL STATUTES OF MII^NESOTA- 1891.

CHAPTER XI.

Taxes.

Sec. 1382. Property subject to taxation.
1384. Personal property defined.
1385. " Person " includes corporation.

§ 1882. All real and personal property in

tliis State, and all personal property of per-

sons residing therein, the property of cor-

porations now existing or hereafter created,
and the property of all banks or banking
companies now existing or hereafter created,
and of all bankers; except such as is herein-
after expressly excepted, is subject to taxa-
tion, and such property, or the value thereof,
shall be entered in the list of taxable prop-
erty for that purpose, in the manner pre-
scribed by this act; Provided, That railroad,
insurance and telegraph companies, shall
be taxed in such manner as now is or may
be hereafter fixed by law.

See Const., art. IX, §§ 3, 4. Stock deemed per-
sonal property. § 2643.

[A railroad corporation is deemed to reside In
any county in which it has an office, agent or
place of business. Schoch v. R. R. Co., 55 Minn.
47!) ; s. c, 57 N. W. Rep. 208.
A corporation is taxable where its principal

place of business is situated, its power exercised,
its plans formed, its meetings held and its seal
kept. State v. Boom Co., 49 Minn. 450; s. c, 52
N. W. Rep. 44.
A personal tax assessed against a corporation

cannot be collected against the receiver person-
ally. State V. Red River Valley Elevator Co., 72
N. W. Rep. 60.
Personal property of a corporation is assess-

able at the places at which it was assessable
before a receiver was appointed, without refer-
ence to the residence of the latter. Id.]

§ 1384. Personal property shall, for the
purposes of taxation, be construed to in-

clude * * * all public stocks and securi-

ties, all stock in turnpikes, railroads, canals
and other corporations (except national
banks), out of the State, owned by inhabit-
ants of this State; all personal estate of
moneyed corporations, whether the owners
thereof reside in or out of this State; * * *

all shares of stock in any bank organized
or that may be organized under any law
of the United States, or of this State; * * *

and all such improvements upon lands the
title to which is still vested in any railroad
company, or any other coiTooration whose
property is not subject to the same mode
and rule of taxation as other property.

§ 1385. * * * The term " person," when-
ever used in tliis act, shall be construed to

include firm, companj'^ or corporation.
The term " corporations." Const., art. X, § ].

CHAPTER XXXIV.

Corporations.

Tit. 1. Corporations empowered to take private
property; railroads, etc.

Tit. 2. Corporations for pecuniary profit other
than those empowered to take private
property for public uses.

8. General provisions.

TITLE I. CORPORATIONS EMPOWERED TO
TAKE PRIVATE PROPERTY FOR PUBLIC
USES.

Organisation.

Sec. 2450. Manner of.
2451. Articles of Incorporation to contain

what.

Stockholders.

Sec. 2454. Transfer of shares.
2455. Individual liability.
2456. Same; levy on private property.
2457. Same.

Powers and Duties.

Sec. 2458. General powers.
2459. Increased capital stock; change of

articles.
2464. Statement of financial condition.

Diversion of Corporate Property.

Sec. 2465. Penalty for.

Organization.

§ 2450. They shall organize by adopting
and signing articles of incorporation, which
shall be recorded in the office of the register

of deeds of the county whei*e the principal
place of business is to be, and also in the
office of the secretary of State, in books kept
for such purposes.

See § 2639.

[A de facto corporation exists where there Is
a law authorizing the creation of corporations, an
attempt to organize pursuant to it, and user there-
under. A substantial compliance with the law is
not necessary to constitute the body a de facto
corporation Finnegan v. Noerenberg, 62 Minn.
23".1; s. c, 53 N. W. Rep. 1150.
Promoters of the proposed corporation, who

abandoned purpose of its organization, held indi-
vidually liable for contracts made by it pending
the proposed organization. Mfg. Co. v. Schllck,
64 N. W. Rep. 826; Same v. Wright, id. 827.
Persons entering into articles of association witb

intention of incorporating, but <'ailing to perfec*'
such incorporation, are to be held individually
liable upon contract. Johnson v. Corser, 34 Minn.
355; s. c, 25 N. W. Rep. 799.]

§ 2451. Said articles shall contain:
First. The name of the corporation, the
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general nature of the' business, and the
principal place, if any, of the transacting
the same.
Second. The time of commencement and

the period of continuance of said corpora-
tion.

Third. The amount of capital stock of said
coiT>oration, and how to be paid in.

Fourth. The highest amount of indebted-
ness or liability to which said corporation
shall at any time be subject.

Fifth. The names and places of residence
of the persons forming such association for
incorporation.

Sixth. The names of the first board of
directors, and in what officers or persons the
government of the coi-poration and the
management of its affairs shall be vested,
and when the same are elected.

Seventh. The number and amount of the
shares in the capital stock of said corpora-
tion.

And shall be published for four successive
weeks in some newspaper printed and pub-
lished at the capital of the State, or in the
county where such coi-poration is organized:
Provided, That in cases where articles of
incori^oration have been adopted and signed,
or may hereafter be adopted and signed,
as pi-ovided in sections two and three of
this chapter, and filed for record in the
office of the secretary of State, the publica-
tion of the same for one week in some
newspaper printed and published at the
capital of the State, or in some newspaper
printed and published in the county where
such corporation is organized, shall be a
sufficient publication under this chapter; and
upon filing an affidavit of proof of such pub-
lication, in the office of the secretary of
State, the persons named in such articles
shall thereupon become a corporation, with
the authority and powers in this chapter
provided and intended.

Stockliolders.

§ 2454. The transfer of shares is not valid,

except as between the parties thereto, until

it is regularly entered on the books of the

company, so far as to show the names of

the persons by and to whom transferred,

the numbers or other designation of the

shares, and the date of the ti-ansfer; but

such transfer shall not in any way exempt
the person making such transfer from any
liabilities of said corporation which were
created prior to such transfer. The books

of the company shall be so kept as to show
intelligibly the original stockholders, their

respective interests, the amount which has

been paid in on their shares, and all trans-

fers thereof; and such books, or a correct

copy thei-eof, so far as the items mentioned
in this section are concerned, shall be sub-

ject to the inspection of any person desiring

the same.

Stock transferable only In such form as directors
prescribe. § 2643. Directors shall keep a record.

§ 2644. Books must be open to inspection. § 2669.

Transfer agents must exhibit transfer-books and
list of stockholders. Act 18, at p. 48.

[If one offering stock for sale, falsely and fraudu-
lently representing that the corporation is not In
debt, is making profits, and thereby induces an-
other to purchase, he is liable for the damages, al-

though the truth might have been ascertained by
investigation of affairs of the corporation. Red-
ding V. Wright, 49 Minn. 322; s. c, 51 N. W. Rep.
1056.
One holding shares of stock as collateral secu-

rity does not become a subscriber, nor is the
pledgor divested of his rights as such. McMullon
V. Dickinson, 65 N. W. Rep. 661.
A transferee of stock held liable on a subscrip-

tion, though the transfer on the corporate books
was not complete. Oswald v. Minn. Times Co.,
68 N. W. Rep. 15.

To constitute one a stockholder, it is not neces-
sary that a certificate of stock be issued. Holland
V. Duluth Iron M. & D. Co., 68 N. W. Rep. 50.

The fact that a person's name appears on the
stocl£-booli as a stockholder held to create a pre-
sumption that he was a stockholder, and hence the
book is admissible to show that fact. Id.

An owner of stock can transfer it, though the
transfer is not entered on the books of the cor-
poration. Inv. Co. V. St. Paul, etc., Co., 70 N. W.
Rep. 1079.
Right of equitable owner of stock to have trans-

fer of the same entered on the books of the cor-

poration determined. Id.

A pledgee of stock, to cancel stock and reissue

it to third person, held to have converted the
same. Upham v. Barber, 68 N. W. Rep. 42.]

§ 2455. The private propierty of each
stockholder in any corporation formed as

herein provided is liable for corporate debts

in the following cases:

First. For all unpaid Instalments on stock

owned by him, or transferred for the pur-

pose of defrauding creditors.

Second. For a failm-e by the corporation

to comply substantially with the provisions

aforesaid as to organization and publicity.

Third. When he personally violates any
of the provisions of this title in the trans-

action of any business of the corporation as

officer, director or member thereof, or is

guilty of any fraud, unfaithfulness or dis-

honesty in the discharge of any official duty.

stockholder in corporation liable for. Const.,

art. X, § 3, and note. Penalty for fraud. § 6446.

Liability of stockholders. § 2658. Liability of di-

rectors. § 2663. Executors not personally liable.

§ 3133. Directors may call in installments. § 2655.

Neglect to pay installments. § 3131. Enforcement

of liability by assignees and receivers. Act 20,

at p. 48.

[A judgment against the corporation and others
jointly, for the recovei-y of money is a corporate
debt which may be enforced against stockholders
individually liable. Frost v. Investment Co., 57
Minn. 325; s. c, 59 N. W. Rep. 308.

The stockholder's statutory liability for corpo-
rate debts extends to those contracted before he
acquired his stock, and may be enforced by action,
although the corporation has assigned for the
benefit of its creditors, and although insolvency
proceedings are still pending. Olson v. Cook, 57
Minn. 552; s. c, 59 N. W. Rep. 635.
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Purchasers of stock assume liability for previous
sales and future debts of the corporatlou. Bank
V. Plow Co., 58 Minn. 167; s. c, 59 N. W. Rep.
997.
Construction of general statute 1878, ch. 34,

§ 9 (G. S., 1894, § 2455), making stockholders
liable for corporate debts in case of a failure bv
the corporation to comply substantially with cer-
tain provisions as to organization and publicitv.
Bank v. Harper, 63 N. W. Rep. 1079; Bank v.
Loan Co., id.

Capital stock contributed or agreed to be con-
tributed is, in equity, a trust fund charged with
the payment of corporate debts, and no by-law oi
resolution of the stockholders can affect the
rights of creditors. Farnsworth v. Hobbius, 36
Minn. 369; s. c. 31 N. W. Rep. 349.
And in an action in behalf of creditors to re-

cover upon a subscription to the capital stock, the
fact that all the authorized capital stock may not
have been taken is not availalile in defense." Id.
The right of creditors to compel the holders of

" bonus " stock in an insolvent corporation to pay
for it, contrary to their agreement with the cor-
poration, rests not on the ground of Implied con-
tract, nor on the " trust fund " doctrine, but on
the ground of fraud. Therefore, payment of such
stock can never be enforced in favor of one who
became a creditor before it was issued. Hospes
V. Mfg. & Car Co., 50 N. W. Rep. 1117.
Where a creditor asks to enforce payment of

" bonus " stock from the holder, he must show
equities entitling him to such relief. Id.
Where stock is issued as fully paid up, without,

in fact, being so, equity will hold the shareholders
liable for the amount not actually paid, except as
to creditors who have dealt with the corporation
with full knowledge of the fictitious arrangement.
Bank v. Mining Co., 42 Minn. 327; s. c, 44 N. W.
Rep. 198.
Where a corporation issues new shares after

the claim of a creditor arose, he cannot insist on
contribution from the holders thereof. Id.
A complaint in an action to enforce stockhold-

ers' liability held insufficient as to any single
stockholder for failure to show that any one de-
fendant was a stockholder when the debt was con-
tracted or at anv subsequent time. Trust Co.
v. Loan & Trust Co., 65 N. W. Rep. a32.
When the corporation contracts a debt, the stock-

holder cannot be held a cocontractor therewith, .so
as to merge the right to proceed against the stock-
holder, to enforce his individual liability, in a
judgment recovered against the corporation alone
on such contract. Dodge v. Roofing Co., 16 Minn.
368.
Under sections 24.55-2457, a creditor may join in

his action one or more, without .iolning all, of
the stockholders subject to such liability, as such
action is not intended to reach all the assets of
the corporation, and all liabilities for its debts.
Bank v. Mfg. Co., 34 Minn. 323; s. c, 25 N. W.
Ren. 6.39.

While affairs of an insolvent corporation are in

the hands of a receiver, a creditor cannot main-
tain an action in his own behalf against a stock-
holder to recover for stock held by the latter, but
never paid for. Bank v. ;Mfg. & Car Co., 51 N. W.
Rep. 119: Mfg. Co. v. Langdon, 44 Minn. 37; s. c,
46 X. W. Rep. 310.
Extent of individual liability of shareholders in

a foreign corporation must be determined by the
laws of the State of its creation. Bank v. Mining
Co., 42 Minn. 327; s. c, 44 N. W. Rep. 198.
A creditor of an insolvent foreign corporation

may enforce his claim against the unpaid balances
of "subscriptions. Rule v. Stove & Grate Co., 67
N. W. Rep. 60.
To constitute one a stockholder, It Is not neces-

sar.v that a certificate of stock be Issued. Hol-
land V. Duluth Iron M. & D. Co.. 68 N. W. Rep. 50.

The stockholders of a corporation are concluded
in an action to enforce their liability, by a pre-
vious default judgment obtained against the cor-
poration. Id.
Transferee of stock held liable on a subscription,

though the transfer on the corporate books was
not complete. Oswald v. Minn. Times Co., 68
N. W. Rep. 15.
An agreement with subscribers that for each

share paid for a certificate of two or more shares

shall be given, Is void. Rogers v. Gross, 69 X. W.
Rep. 894.
A stockholder held to have lost his right to re-

scind as against creditors of u corporation. Olson
v. State Bank, 69 N. W. Rep. 904.
Findings of the court in an action to enforce lia-

bility of stockholders of insolvent corporation,
held sufficient. Bank v. Mfg. Co., 69 X. W. Rep.
217.
Evidence held sufficient to sustain a finding that

defendant was a stockholder of an insolvent cor-
poration. Holland v. Duluth Iron M. & D. Co., 68
X. W. Rep. 50.
The fact that a person's name appears on the

stock-book as a stockholder, held to create a pre-
sumption that he was a stockholder, and the book
is hence admissible to show that fact. Id.
The liability of stockholders for corporate debts

extends to debts due to stockholders as creditors.
Oswald V. Minneapolis Times Co., 68 X. W. Rep.
15.

In an action by a jiulgment creditor to enforce
the stockholders' liability, the judgment against
the corporation is conclusive on the stockholders.
Id.
Finding held insufficient to show that the claim

of creditors of an insolvent corporation were con-
tracted in excess of the limit of corporate indebt-
edness. Id.
Evidence held inadmissible to show a verbal

agreement between the stockholders that they
should not be Individually liable for corporate
debts. Id.
Where a corporation, as assigned for the benefit

of creditors, held a simple contract creditor may
enforce the stockholder's liability (G. S. 1894. ch.
76) for such of the debts as may remain unpaid
after the assets shall have been administered by
the assignee. Minneapolis Paper Co. v. Swin-
burne Co., 69 X. W. Rep. 144.
Creditors are entitled to recover receiver's fees

in addition to their debts and statutory costs and
disbursements, not exceeding the amount of the
stockholders' statutorv liability. Harper v. Car-
roll, 69 X. W. Rep. 610, 1069.
In a judgment against stockholders of an in-

solvent corporation it is proper to provide that
on collection in full, a judgment of contribution
may be entered between the stockholders. Id.
In an action under G. S. 1894, ch. 76, to enforce

the double liability of stockholders of an insolvent
corporation, creditors are entitled to judgment
against such stockholder for the full amount of
his statutory liability. Id.
Rights of stockholders in an action to enforce

the statutory liability where there are non-resi-
dent stockholders over whom the court has no
jurisdiction, determined. Id.

Rule established as to the issue of executions
against stockholders of an insolvent corporation,
where the aggregate amount of the judgment on
their stock liability exceeds the aggregate amount
to be satisfied by the same. Id.

The court may, on application, stay the docket-
ing of a judgment against a stockholder of in-

solvent corporation on giving bond to pay the as-
sessments on the judgment. Id.
Where a stockholder of an insolvent corporation

is also a creditor, it is proper to render judgment
against him for his statutory liability and to de-
clare it a lien on the amount due him. Id.

One becoming a stockholder in a de facto cor-
poration held estopped to question its existence.
Id.
Liability of stockholders on insolvency of a cor-

poration determined. Rogers v. Gross, 69 X. W.
Rep. 894.
Stockholders who have accepted unpaid certifi-

cates held to have no equitable r'glits as against
the subscribers who have paid for their stock. Id.

A. coi-poration held chargeable with notice of
claim of defendant corporation to the corporate
stock in controversy before the creation of the
debt for which it claimed a lien. Investment Co.
V. St. Paul, etc., Co.. 70 X. W. Rep. 1079.
As to liability of stockholders, necessary aver-

ments by creditors, etc., see Gunnison v. U. S.
luv. Co., 73 N. W. Rep. 149; In re Receivership
of Xorthern Trust Co., id. 173; Lincoln v. Carroll,
id.]
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§ 2456. The private property of no stock-
holder shall be levied on under the preced-
ing section, unless such stockholder, as
well as the corporation, is duly served with
process in the action, and the issue involving
his individual liability as aforesaid raised
and determined; and in no case whatever
shall such property be levied on while suffi-

cient coiijorate property can be found to
satisfy the execution or any part thereof.

See § 2455, and cross-references.

[A sheriff levying upon an unpaid stocli sub-
scription, as a debt of the corporation, does not
acquire the rights of a creditor of tlie company
against a stocliholdor, but only those which the
company might have against him, and in suing
for the debt he must proceed as for a debt due
from the stockholder to the company. Robertson
V. Sibley, 10 Minn. 323.
The above provisions, and those of Const., art. X,

§ 3, will not operate to prevent a creditor, who
has recovered judgment against the corporation
alone, establisLing its liability on a contract, from
maintaining an action against a stockholder to
enforce his individual liability, in case execution
Is returned unsatisfied against the corporation.
Dodge V. Roofing Co., 16 Minn. 368.
Where a creditor has obtained judgment against

a corporation, and execution thereon has been is-

sued and returned unsatisfied, the creditor may
bring an action against a stockholder to enforce
his individual liability for the corporate debt, with-
out joining the corporation as a party; and, in

case of the death of the stockholder, he may pre-
sent and prove his claim against the estate In the
probate court. Nolan v. Hazen, 44 Minn. 478; s. c,
47 N. W. Rep. 155.]

§ 2457. The officer holding an execution
which may be levied on private property,

as aforesaid, shall make demand of payment
thereon of the president, secretary, or some
officer of the corporation, acting, or who
was one of the last acting officers thereof;

and if he does not forthwith pay said execu-
tion, or point corporate property that may
be levied on, the officer shall endorse the
fact of such demand, refusal or neglect
upon said execution, and thereupon may
levy the same upon the private property of
the stockholder served and impleaded as
aforesaid. Such levy may be made to satisfy
any balance due upon the execution after
levy upon corporate property, or part-pay-
ment out of corporate funds.

Powers and duties.

§ 2458. When articles are filed, recorded
and published as aforesaid, the persons
named as corporators therein become a body
corporate, and are atithorized to proceed to

caiTy into effect the objects set forth in said
articles in accordance with the provisions
of this title, and shall have perpetual suc-

cession, sue and be sued by its corporate
name, have a common seal, which it may
alter at pleasure, may render the interest

of its stockholders transferable, establish
by-laws, and make all rules and regulations
deemed expedient for the management of
its affairs, in accordance with law, and not

incompatible with an honest purpose, and
whenever, after the adoption, filing, public'a-
tion and recording of the articles of incor-
poration, as provided for in section three
(§ 2451) of said chapter, and the creation
thereby of a body corporate, the said cor-
poration so created shall resolve to alter,

modify or change any of its articles of in-

eoriK>ration, such corporation may, by
resolution duly passed at any regular meet-
ing of the directors thereof, adopt a new
article or articles, altering, modifying or
changing any of the original articles of
incorporation; Provided, Such alteration,
modification or change shall only relate to
and affect the name of such incorporation,
the general nature of its business, and the
principal place of transacting the same,
the amount of its capital stock, and how to
be paid in, the highest amount of indebted-
ness or liability to Avhich said corporation
shall at any time be subject, and the num-
ber and amount of the shares of its capital
stock. And also the number of directors,
their term of office and the manner of their
election.

And provided further. That no such new
and amended articles of incorporation shall
be operative or valid to alter, modify or
change such original articles of incorpora-
tion until the same shall be filed, published
and recorded in the same manner and with
like formalities that the original articles of
incorporation are now required to be filed,

published and recorded; and when so
adopted, the said amended articles of incor-
poration shall be substituted for and take
the place of the original articles of incor-
poration so amended.

See Const., art. X, § 4; id., art I, § 13; Stac,
§§ 2667, 3127.

§ 2459. Whenever any railroad corpora-
tion heretofore or hereafter incorporated,
whether under the provisions of this title or
by special charter shall, in the opinion of
its board of directors, require an increased
amount of capital stock, or whenever any
incorporation created and incorporated tin-

der the provisions of this title, or adopting
its provisions as hereinbefore provided, shall
in the opinion of its board of directors, re-

quire any other modification of its articles
of association not inconsistent with the
provisions of this title, such corporation
may. if authorized by the holders of a ma-
jority of the stock then existing, Increase
its capital stock to the amount so deemed
to be required, or make such other modifica-
tion of its articles of association; Provided,
That if the corporation be one incorporated
under the foregoing provisions of this title

or adopting its provisions as aforesaid, it

shall file in the office of the secretary of
State new articles setting forth the modifi-
cations of its said articles of association
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proposed, and the amount of such desired

increase of stock, if any, and such new
articles shall be duly recorded, and a refer-

ence made to the same on the margin of

the record of the original certificate or

articles, and thereafter such corporation
shall be entitled to have such increased

capital as is fixed by said new articles or

such other modifications of the original

articles of association as shall be therein

specified; And provided further, That if such
corporation be one incoiijorated under, or

entitled to the benefit of special charter
provisions, a certificate of such increase,

embracing a copy of the resolutions of the
board of directors and of the stocliholders

relating to such increase, and showing the

date thereof and the total capital stock of

the company as thus increased, under the
seal of the corporation and attested by the
president and secretary thereof, shall be
filed in the office of the secretary of State
and there recorded within .... days after

the date of the assent of the stockholders to

such increase, and thereafter such corpora-
tion shall be entitled to have such increased
capital stock as is provided for in and by
said resolution.

Amendment of articles.

3150.

§ 2647; see §§ 2656,

§ 2464. A statement of the amount of the

capital stock subscribed, the amount of

capital actually paid in, and the amount of

indebtedness of the company, in a general

way. shall also be kept posted up in like

manner, which statement shall be corrected

as often as any material change takes place

in relation to any part of the subject-matter

of such statement.

See §§ 2644, 2669.

Diversion of Corporate Property.

§ 2465. The diversion of the corporate

property to other objects than those speci-

fied in the articles and notices published as

aforesaid, (if any person is injured thereby,)

the declaring of dividends when the profits

are insufficient to pay the same, the pay-
ment of dividends when the funds remain-
ing will not meet the liabilities of the cor-

poration, any willful failure to comply with
the articles of incorporation, or any inten-

tional deception of the public or individuals

in relation to their means or liabilities, are
criminal offenses, and persons guilty of any
of them may be indicted, and, on conviction,

shall be punished by a fine not more than
five thousand dollars, or by imprisonment in

the State prison not more than three years,

or both such fine and imprisonment, in the
discretion of the court.

See § 6448.

TITLE II. COBPORATIOXS FOR PECUNIARY
PROFIT OTHER THAN THOSE EMPOWERED
TO TAKE PiiiVATE PROl'ERTY FOR PUB-
LIC USES.

Sec. 2638. For what purposes authorized; name;
dealings in lands and tenements; pre-
miums; purchase at judicial sale; loan
to OM'n members only; fiduciaries.

2639. Certain preceding sections applicable.
2640. Duration of such corporation.
2641. Publication of articles legalized.
2642. Capital stock; amount.
2643. Same; transferable; lien.

2644. Record of stock and business; reports;
dividends.

2645. Power to acquire and transfer neces-
sary property.

2646. Offices within and without this State.
2647. Amendment of articles.
2648. Publication, filing, and record.

Foreign Corporations for Dealing in Land.

Sec. 2649. Powers and duties: limitations; appoint
resident attorney.

Corporations for Manufacturing or Mechanical
Business.

Sec. 2650. Authorized.
2651. Articles of association; amendment;

proof of publication; may alter or
modify articles.

2652. Publication; certificate; commencement
of business.

2653. Duration; renewal.

Capital Stock.

Sec. 2654. Amount; shares.
2655. Subscription to.

2656. Increase of.

2657. Transfer; lien on.
2658. Liability of stockholders.

Board of Directors.

Sec. 2659. Election; term of office.

2660. Failure to elect.
2661. Vacancies.
2062. Directors shall choose officers.

2663. Liabilities.
2664. Same.

Meetings.

Sec. 2665. How called; notice; waiver.
2666. Quorum.

Powers and Duties.

Sec. 2667.
2668.
2669.

Sec.

Sec.

General powers.
Power to hold property.
Books open to inspection; annual state-
ment.

2670. Oath to certificates.
2671. Neglect of duty.

Mining and Manufacturing.

2672. Authorized.
2673. Amendment.
2674. Articles of incorporation, contents of.

2675. Same; record; effect; amendment of.

Capital Stock.

2676. Amount of.

2677. Transfer; majority of stockholders may
call meeting.
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Powers aitd Duties.

Sec. 2678. Board of rlirectors; by-laws.
2679. INIay mortgage, sell or lease its realty.
2680. Mav hold stock iu other corporations.
2681. Offices within and without this State.
2682. Fraudulent acts of officers.

Corporations for Pecuniary Profit other
than that those Named in Title I.

§ 2638. Any number of persons, not less

than three, who have or shall, by articles

of agreement in writing, associate according
to the provisions of this title, under any
name assumed by them, for the purpose of
engaging in or carrying on the business of

mining, smelting or manufacturing iron,

copper or other minerals; or for producing
the precious metals; or for quarrying and
marketing any kind of ore, stone, slate, or
other mineral substance; or for constructing,
leasing or operating docks, warehouses,
public halls, elevators or hotels; or saving-
fund, loan or building association, (or as-

sociation for buying, owning, improving,
selling and dealing in lands, tenements and
hereditaments;) or for manufacturing gas,

or any kind of manufacturing, lumbering,
agricultiu'al, mechanical, mercantile, chemi-
cal, transportation, or other lawful business,
and who have or shall comply with the
provisions of this title, shall, with their
associates, successors and assigns, consti-

tute a body corporate and politic, under the
name assumed by them in tne articles of
agreement.
Provided, No company shall take a name

previously assumed by any other company.
Any such association or corporation for

buying, owning, improving, selling and deal-
ing in lands, tenements and hereditaments,
real, mixed and personal estate and prop-
erty, shall have, and may exercise and
enjoy, all the franchises, rights, powers and
privileges of a corporation, as provided in

this title and act, and the same is made
capable and authorized in law and in equity
to have, own, purchase, receive, possess and
retain to itself and successors, lands, tene-
ments and hereditaments, real, personal and
mixed estate and property, and to use and
enjoy the same, and the same improve by
erecting and constructing thereon dwelling-
houses, and other buildings, erections and
structures, and otherwise to enhance, build
upon and improve the same, to every extent,
and in such manner, and for such purpose as
may become necessary, or as such associa-
tion or corporation may deem proper or
advantageous; and to sell, convey, lease, let,

mortgage, or otherwise dispose of, charge
or encumber such lands, tenements and
hereditaments, real, mixed and personal
property, and estate, or any of the same,
or any right or interest therein, at pleasure,
and in such manner and on such terms as
such corporation or association may deter-

mine by order of its directors, or establish
by its by-laws; and for that purpose to
make and deliver, and in like manner accept
and receive, all necessary and proper deeds,
conveyances, mortgages, leases, and other
conti-acts and writings obligatory, and to
have and exercise all necessary rights,
franchises, muniments, estate, powers and
privileges necessary to that end; and such
association or corporation is authorized to
loan money and funds, and secure such loan
by mortgage, or otlier security.
And any premium taken by such associa-

tion for the preference or pi-iority of such
loans, or for the preference or priority on
any sale or disposition of its lands, tene-
ments or hereditaments, real, personal or
mixed property or estate, or any premium
for preference or priority taken by anv
mutual building association for any loan of
its funds by such building association, shall
not be deemed interest within the meaning
of any law of this State, nor shall any
excess of such premiums over any rate of
Interest permitted by the laws of this State
be deemed or held, in any court of law or
equity, to be usury.
Any association organized under this title

Is authorized and empowered to purchase at
any sheriff's or other judicial sale, or at
any other sale, public or private, and to hold,
any real estate upon which such associates
or association may have or hold any mort-
gage or judgment, or lien, or other incum-
brance, or in which such associates or as-
sociation may have an interest; and the
real estate so purchased, to sell, convey,
lease or mortgage, at pleasm-e, to any person
or persons, or purchasers whatever.'
Provided, however. That no mutual build-

ing association, nor association for buying,
selling and dealing in lands, tenements aiid
hereditaments, shall loan its funds except
to its own membei-s.
The executors or trustees under any will

or one (1) or more of such executors or trus-
tees, who are authorized, requested or
directed by the provisions of any will to or-
ganize a corporation for any of the purposes
mentioned in this section or the general laws
of this State, may, individually or as exec-
utors or together with the legatees men-
tioned in the will or one or more of such
executors, trustees or legatees, may sign,
execute and acknowledge articles of incor-
poration under the provisions of this act
of which this is amendatory for the purpose
of carrying out the intention of the testator
and for forming and organizing such cor-
poration, and in such case may transfer and
convey to such corporation any property of
the testator mentioned and referred to in
such will, and said executors, ti'ustees or
legatees, or such of them as shall execute
the articles of incorixtration, may subscribe
to the stock of such corporation to the
amount of the value of the property men-
tioned ajid referred to in such will, and
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such executors or trustees may convey the
same to such corporation in payment of the
stock so issued and subscribed without ap-
plication to or authority from any court.

Const., art. IV, § 33; id. art. X, § 2.

[Above section authorizes, muler the expression
" or other lawful business;," the formation of cor-
porations for carrying on any kinrt of lawful busi-
ness, for pecuniary profit, not elsewhere specifi-
cally provided for, although not of the same kind
as any of those previously enumerated in the
section. Brown v. Corbin, 40 Minn. 508; s. c, 42
N. yv. ORep. 4S1.
Acceptance of a legislative charter may be pre-

sumed from acts of the corporators. Sons of Tem-
perance v. Brown, 11 Minn. :i7>Q; State v. Sibley,
25 id. 387.
Acts of a corporation, to amount to an adoption

or acceptance of legislation affecting its charter,
must clearly appear to have been done in pursu-
ance and recognition tliereof. Boom Co. v. Prince,
31 Minn. 79; s. c, 24 N. W. Rep. 344.]

§ 2639. The provisions of sections two,
three, four, seven, eight, nine, ten, eleven,
forty-two and forty-four, of title one,* shall
apply to and be observed by corporations
organizing under this title.

§ 2640. No coi-poration shall be formed
under this title to contiriue more than thirty
years.

Legalizing proceedings for extending period of
corporate existence. Act of 1893, at p. 43. Au-
thorizing extension. Act of 1895, at p. 46.

§ 2641. That the publication of articles of
incorporation heretofore made for six (6)

successive days in a daily newspaper printed
and published in the county where such
corporation is organized, be and the same
is hereby legalized and made as valid and
as elfectual to all intents and puiiDoses in
the organization of coiiwrations for any of
the purposes designated in section one hun-
dred and nine (109) of chapter thirty-four
(34) of the general statutes, eighteen hun-
dred and seventy-eight (1878), or in any
act amendatory thereto, as if such publica-
tion had been made for four successive
weeks in a newspaper so printed and pub-
lished.

See §§ 2648, 2651.

§ 2642. The amount of capital stock in
any such coi-poration shall in no case be
less than ten thousand (10.000) dollars, and
shall be divided into shares of not less than
two (2) dollars, nor more than one hundred
(100) dollars each; except that the capital
stock of mutual building and loan associa-
tions may be divided into shares of two
hundred (200) dollars each, and the capital
stock and number of shares may be In

Sections referred to above are §§ 2450, 2451,
2454, 2455, 2456, 2457, 24.58, 2459, 2464, 2465, ante.

creased at any regular or special meeting of
the stockholders.

See g§ 2654, 2676. Increase of capitnl stock.

§ 2656. Issuance of capital stock. § 3130.

[To constitute one a stockholder, it is not neces-
sary that a certificate of stock be issued. Holland
V. THiIuth Iron, M. & D. Co., 68 N. W. Kep- i'>i'-

When an increase of stock was purchased bv the
pre.sident, and paid for with city funds of which
he was custodian, and the stock then suM to third
parties, held, that the stock was not ultra vires,
but only voidable. Olson v. State Bank, (i'.i X. W.
Rep. 904.
An agreement with subscribers that for each

share paid for a certificate of two or more shares
shall be given, is void. Rogers v. Gross, 69 X. W.
Rep. 894.
When bonds issued in excess of limit of indebt-

edness are not illegal. Peatman v. Heat & Power
Co., 69 N. W. Rep. 541.]

§ 2<>43. The stock of any such corporation
shall be deemed personal i>roperty, and be
transferable only on the books of such cor-

poration, in such form as the directors pre-
scribe; and such corporation shall at all

times have a lieu upon the stoclv or prop-
erty of its members invested therein, for
all the debts due from them to such cor-

poration, which may be enforced bj^ adver-
tisement and sale in the manner provided
for selling delinquent stock.

Transfer of shares not valid except between the
parties thereto, when. § 2454. Transfer, lien on.

§§ 2657, 2677; see Act 18, at p. 48.

[A sale of stock, without transfer on books, is

effectual as between the parties and attaching
creditors. Lund v. Mill Co., 50 Minn. 36; s. c,
52 X. W. Rep. 268.
A transfer of stock held sufficient to change the

eciuitable ownership, so as to make the trausfei-ee
liable for the pavment of calls on the stock.
Basting v. Trust Co., 63 X. W. Rep. 721.
-Vn assignment of shares, though without a

transfer on the books, invests the assignee with an
equitable title, which would be protected as
against all persons not showing a superior right.
Xicollet Xat. Bank v. City Bank, 38 Minn. So;
s. c, 35 X. ^Y. Rep. 577.
An assignment of stock transferable only on the

l)ooks without such transfer, for the purpose of
collateral security, is effectual as against the bank
asserting a lien for a debt of the stockholders,
and its refusal, because of such asserted lien, to
niiike the proper transfer on its books, renders it

liable to the assignee as for conversion of the
stock. Id.
An attachment of the shares by the bank, after

notice of the assignment, is ineffectual to defeat
the prior right of the assignee. Id.]

§ 2044. The directors shall cause a record

to be kept of all stock subscril)ed and trans-

ferred, and of all business transactions, and
their books and records shall at all times
be open to the inspection of any and all

stockholders; they shall also, when required,

present to the stockholders reports in writ-

ing of the situation and amount of business
of the corporation, and declare and make
such dividends of the profits from the busi-

ness of the corporation, not reducing the
capital stock while they have outstanding
liabilities.



MIXXESOTA. 15

Powers as to property; amendment of articles; manufacturing co's — G. S., §§ 2645-2651.

Transfers not valid except to the parties thereto
until regularly entered. § 2454. Books must be
open to iuspection. § 2069. Fraud in keeping
books. § 644S; see § 2464. Directors must not
declare a dividend when corporation is insolvent.

§ 2664; see Act 18, at p. 48.

§ 2645. Every such coiiioratiou has power
to acquire, hold and transfer all such real

and personal estate as is necessary or con-
venient for the purpose of conducting, cai-ry-

ing on, or disposing of the business of such
corporation.

See §§ 2668, 2679, 3128. Deeds, mortgages and
other conveyances. §§ 4110, 4111. Transfers of

property validated. Acts IT and 19, at pp. 47, 48.

[The Minnesota laws are applicable to private
corporations for profit. Tripp v. Bank, 41 Minn.
400; s. c, 43 N. W. Rep. 60; Bank v. Seeley, 41
Minn. 404; s. c, 43 N. W. iRep. 1152. And the
board of directors may authorize an assignment
by the corporation when the conditions specitied

in the act exist. Id.]

§ 2646. The directors of any corporation

organized under this title have power to

establish one or more otlices without this

State, and transact business thereat: Pro-

vided, That an office shall always be main-
tained in this State where legal process may
be served on the person in charge thereof.

See § 2681; Act of 1895, at p. 46.

§ 2647. The shareholders or stockholders
in any body politic or corporate which has
been or hereafter may be incorporated pur-
suant to the provisions of title two of chap-
ter thirty-foiu" of the general statutes of
this State, may amend the articles of associa-
tion of such body corporate in any respect
which might have been lawfully made a
part of such original articles, by adopting,
by a majority vote in number and amount
of such shareholders and shares, articles

specifying such amendments.

See §§ 2459, 2651, 2675.

§ 2648. Any body politic or corporate
amending its original articles of association,

shall cause to be prepared a certificate stat-

ing the time when and the respect in which
such articles were amended, which certifi-

cate shall be subscribed and sworn to by
the president or other chief executive officer,

and also by the secretary of such body
politic or corporate, and shall also be filed,

published and recorded in the same manner
provided by law for the filing, recording
and publication of such original articles;

and thereupon such amendments shall be
and become a part of the articles of such
body corporate, with the same force and
effect as if such amendments had been
adopted as a part of such original articles.

See §§ 2651, 2641.

Foreign Corporations for Dealing in Land.

§ 2649. Any foreign corporation which now
is or hereafter may be created in whole or
in part for the buying or selling of, or deal-
ing in lands, in this State, or in the promo-
tion of immigi'ation to, or the settlement or
occupation of any lands in this State, may
loan its funds to persons, whether its mem-
bers or not, and take and enforce securities
therefor, and may acquire, take, hold, con-
vey, use or occupy real, personal or mixed
property of every name and nature, within
this State, and make contracts and transact
all lawful business, consistent with the ob-
jects and purposes of said coi-poi*ation. and
said corporation shall in all respects be sub-
ject to the laws of this State, and in all

suits or proceedings by or against said
corporation, it shall be deemed for all pur-
poses a domestic corporation.
Provided. That no such corporation shall

acquire or hold at any one time more than
one hundred thousand (100.000) acres of
land in this State, and that all lands
acquired by it shall be sold within twenty-
one (21) years after their acquisition, except
such lauds as may be acquired by it under
mortgage foreclosure, or forfeiture of con-
tracts for the sale thereof, which shall be
disposed of by it within fifteen (15) years
after such acquisition or forfeiture.
And provided further. Said corporation

shall appoint an agent or attorney residing
within this State, upon whom all process
may be served, which appointment shall be
filed in the oflice of the secretai-y of State.

Corporations for Manufacturing or Me-
chanical Business.

§ 2650. Any number of persons, not less
than three, who, by articles of agreement
in writing, have associated or shall a.s-

sociate according to the provisions of tliis

act, under any name assumed by them, for
the purpose of caiTying on any kind of
manufacturing or mechanical business not
incompatible with an honest purpose, and
who shall comply with all the provisions
of this act, shall, with their successors and
assigns, constitute a body politic and cor-
porate, under the name assumed by them in
their articles of association.

Liability of stockholders of manufacturing cor-

porations. Const., art. 10, § 3, and note.

[No corporation can be organized under this
chapter except for an exclusively manufacturing
or mechanical business. Htate v. Mfg. Co., 40
MiLu. 213; s. c, 41 X. W. Rep. 1020.
A brewing company held to be exclusively a

manufacturing corporation. Malting Co. v. Brew-
ing Co., G7 X.'W. Rep. 652.]

§ 2(551. The puriwse for which every such
corpoi'ation shall be established, shall be
distinctly and definitely specified by the
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stockholders in their articles of association,

and it shall not be lawful for said corpora-

tion to direct its operations or appropriate
its funds to any other purpose.
Provided, That such articles of association

may be amended in any respect which might
have been lawfully made a part of such
original articles, at any meetings of such
stockholders, by a majority vote of all the
shares of stock represented in such coi-pora-

tion, upon giving notice of a meeting of such
stockholders to be held for the purpose of
making such change, in the same manner as
provided in section four of this act for the
tii'st meeting of the corporation, except that
notice of change shall not be waived as
therein provided.
Proof of the publication of such notice and

change, made by filing the affidavit of the
publisher and a certified copy of the pro-
ceedings making such change, shall be filed

in the office of the secretary of State, in the
same manner as provided for the filing of
the articles of incorix)ration of such associa-
tion therein.

Provided, That whenever, after the adop-
tion, filing and publication of the articles of
association, and the making and recording
of the certificate provided for by this act,

and the creation thereby of a body corporate,
the said corporation shall resolve to alter,

modify or change any of its articles of as-
sociation, siich corporation may, by resolu-
tion duly passed at any regular meeting of
the stockholders thereof, adopt a new article
or articles, altering, modif^'ing or changing
any of the original articles.

Provided further, That no such new or
amended articles shall change the general
nature of its business, or be operative or
valid to alter, modify or change such origi-
nal articles until the same shall be pub-
lished and the certificate of the purposes for
which said corporation is formed as set
forth in such new or amended articles, in
the same manner and with like formalities
that the original articles are now required to

be published and tlie certificate thereof re-

corded, and, when so adopted, published,
and the certificate aforesaid recorded, the
said amended articles shall be substituted
for and take the place of the original articles
so amended.

Publication of amendments. §§ 2648, 2641; see

§ 2647, and cross-references.

§ 26.52. Before any corporation formed and
established by virtue of the provisions of
this act shall commence business, the presi-

dent and directoi-s thereof shall cause their

articles of association to be published at
full length in two newspapers published in

the county in which such coi-poration Is

located, or at the capital of the State; and
shall also make a certificate of the purpose
for which such corporation is formed, the

amount of its capital stock, the amount
actually paid in, and the names of its stock-
holders, and the number of shares by each
respectively owned, which certificate shall
be signed by the president and a majority of
the directors, and deposited with the secre-
tary of this State, and a duplicate thereof
with the register of deeds of the county in
which said corporation is to transact its busi-
ness; and said secretary and said register
of deeds shall respectively record the same
in books to be kept by them for that pur-
pose; and within thirty days after the pay-
ment of any installment called for by the
directors of such corporation, a certificate
thereof shall be made, signed, deposited and
recorded, as aforesaid. A copy of the cer-
tificate first specified in this section, certified
by the secretary of this State, under the seal
thereof, shall be received in all the courta
in this State as prima facie evidence of the
due formation, existence and capacity of
such corporation, in any suit brought by or
against the same.

See §§ 2641, 2648. Certificate to be made under
oath. § 2670.

[Failure to file the verified certificate does not
affect the lawful character of the corporation. In
re Shakopee, etc., Co., 37 Minn. 91; s. c, 33 X.
W. Kep. 219.]

§ 2653. No corporation formed under the

provisions of this act shall continue more
than thirty years in the first instance, but it

may be renewed from time to time for a
period not longer than thirty years: Pro-

vided, That three-fourths of the votes cast

at any regular meeting of the stockholders
for the purpose are in favor of such renewal,
and those desiring a renewal purchase the

stock of those opposed thereto at its current
value.

See Act of 1893, and cross-references, at p. 46.

Capital Stock.

§ 2654. The amount of capital stock of

every such corporation shall be fixed and
limited by the stockholders in their articles

of association, and shall be divided into

shares of not less than fifty (50) and not
more than one hundred ($100) doUai-s each,

but every such corporation may increase its

capital stock and the number of shares
therein at any meeting of the stockholders
specially named for that purpose.

See §& 2642, 2676, 3149. Increase of capital

stock not effectual until. § 3150.

§ 2655. The dii-ectors may call in the sub-

scription to the capital stock of such corpo-

ration by installments, in such proportion
and at such times and places as they shall

think proper, by giving such notice thereof
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as the by-laws shall prescribe; axid in case
any stockholder shall neglect or refuse pay-
ment of any such installment, for the space
of sixty days after the same shall have be-
come due and payable, and after he shall

have been notified thereof, said coi-poration

may recover the amount of said installment
from such negligent stockholder in any
proper action for that purpose, or may sell

said stock at public auction, giving at least

thirty days' notice thereof, and of the time
and place of sale, by advertising in some
newspaper published in the county where the
business of such coiTporation is transacted,
or at the capital of the State. And in case
of a sale, the proceeds thereof shall be first

applied in payment of the installments called
for, and the expenses of the sale, and the
residue shall be refunded to the owner
thereof. In case the proceeds of such sale
shall be Insufficient to pay said installments,
such cori^oration may recover the balance
from such negligent stockholder. Such sale
shall entitle the purchaser to all the rights
of a stockholder, to the extent of the shares
so purchased.

See §§ 3131, 2455.

[In an action to recover calls upon subscriptions
for stock, an allegation that such calls were duly
made by the directors and notice thereof duly
given the subscribers is sufficient. Harvester Co.
V. Robbins, 56 Minn. 48; s. c, 57 N. W. Rep. 317.
The transferee of stock is liable for unpaid sub-

scriptions on it. In re Ins. Co., 56 Minn. ISO; s. c,
57 N. W. Rep. 468.
An action to recover the unpaid balance of a

subscription to stock cannot be maintained with-
out first tendering the stock. Harvester Co. v.
JeQerson, 57 Minn. 456; s. c, 59 N. W. Rep. 532.
Complaint in an action to enforce stock sub-

scriptions examined and held sufficient. Duluth
Co. V. Witt, 65 N. W. Rep. 956.
Subscribers who had paid for their stock in order

to induce subscribers who had repudiated their
subscriptions to take the stock subscribed for,
agreed with one of them that if he took the stock
subscribed for by him, they would give him a
note for the amount thereof. Held, that the agree-
ment was not fraud on the other repudiating sub-
scribers. Traphagen v. Sager, 65 N. W. Rep. 633.
In an action to recover from a stockholder of an

insolvent corporation his subscription, it is no
defense that the purpose of the corporation was
to foster gambling. Augir v. Ryan, 65 N. W.
Rep. 640.
Calls may be made by the court upon the unpaid

subscriptions of an insolvent corporation, where
it has made an assignment under the insolvent
laws. In re Driving Park Assn., 53 Minn. 423;
s. c, 55 N. W. Rep. 598; Marson v. Deither, 49
Minn. 423; s. c, 52 N. W. Rep. 38. Unnecessary
to tender a certificate of the stock to maintain an
action for such calls. Id.
A corporation may issue paid-up shares for

propertv purchased at a fair valuation. Malting
Co. V. Brewing Co., 67 N. W. Rep. 652.
A subscriber to corporate stock held released by

delay on the part of the corporation to comply
with the conditions of the subscription. Carter
R. & H. Co. V. Hazzard, 68 N. W. Rep. 74.]

§ 2656. When any such corporation shall

Increase its capital stock as provided in the

second section of this act (§ 2654), the presi-

dent and directors shall, within thirty days
thereafter, make a certificate thereof, "which

shall be signed, deposited and recorded, as
provided in the ninth section (§ 2652).

See 5 2459.

§ 2657. The stock of every such corpora-
tion shall be deemed personal property, and
be transferred only on the books of such
corporation, in such form as the directors

shall prescribe; and such corporation shall

at all times have a lien upon all the stock or

property of its members invested therein, for

all the debts due from them to such cor-

poration.

See §§ 2454, 2644, 2643, and cross-references; Act
18, at p. 48.

§ 2658. If the capital stock of any such
corporation shall be (withdrawn) and re-

funded to the stockholders, before the pay-
ment of all the debts of the corporation for

which such stock would have been liable,

stockholders of such corporation shall be
liable to any creditor of such corporation,

in an action founded on this statute, to the
amount of the sum refunded to them respect-

ively as aforesaid; but if any stockholder
shall be compelled, by any such action, to

pay the debts of any creditor, or any part
thereof, he shall have the right to call upon
all the stockholders to whom any part of

said stock has been refunded, to contribute
their proportional part of the sum paid by
him as aforesaid.

See § 2455, cross-references, and note.

Board of Directors.

§ 2659. The stock, property, affairs and
business of every such corporation shall be
under the care and shall be managed by not

less than three directors, who shall be chosen
annually by the stockholders at such time
and place as shall be provided by the by-
laws of said corporation, and who shall be
stockholders, and shall hold their offices for

one year, and until others shall be chosen
in their stead.

See §§ 3127, 2667, subd. 3. Powers and duties of

directors. § 2678.

[An amendment by the legislature of the
charter of a corporation, increasing the number
of directors from five to nine, is not a fundamental
alteration, and may, therefore, be efifectually ac-
cepted bv a majority of the stockholders. Mower
V. Staples, 32 Minn. 284; s. c, 20 X. W. Rep. 225.

The power of a corporation to ratify an act of
Its agent, in the absence of evidence to the con-
trary, is presumed to be in the board of directors.
Land Assn. v. Ready. 24 Minn. 350.

Directors have no authority to appropriate funds
to the payment of claims which the corporation
is under no obligation to pay. Jones v. Morrison,
3L Minn. 140; s. c, 16 X. W. Rep. 854. A vote
of board of directors, fixing the compensation of
Sf.ue of the directors as oflScers of the corpora-
tli)n. and which is carried I>y the vote of such
diveotors, is prima facie voidable at the election
of the corporation or of a stockholder. Id.
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The fact of being a director does not preclude
one from performing other services for a corpora-
tion, outside Ills duties as director, and receiving
compensation therefor. Rogers v. Ry. Co., 'Z'l

Minn. 25.

Directors are personally liable if they suffer
corporate funds or property to be wasted or lost
by gross negligence and Inattention to their duties;
and an action at law may be maintained against
them jointly and severally for the amount of such
losfccs. Mining Co. v. Ryan, 42 Minn. 196; 8. c,
41 X. W. Rep. 56.
In an action against directors for misfeasance

or culpable negligence in discharging their duties,
the corporation, and not the stockholders, is the
proper party plaintiff. Id. In such an action,
what is a sutflcient cause of action. Id. Not
necessary that complaint should negative knowl-
edge of, or acquiescence- on the part of the stock-
holders in, the negligence or misconduct of the
directors. Id. There is no misjoinder of causes of
action in a complaint which sets forth a series of
acts or omissions on part of directors, alleged to
have constituted actionable negligence on their
part. Id.

A contract between the corporation and a direc-
tor is not necessarily voidable. Battele v. North
Western, etc.. Pavement Co., 37 Minn. 89; s. c,
3.5 X. W. Rep. 327.
Evidence held to show that the board of direc-

tors of a corporation made a certain determina-
tion bv a two-thirds vote. Fletcher v. Chicago,
etc., rV. Co., 69 X. W. Rep. 1085.
Minority of stockholders cannot dictate policy of

the corporation. Peatman v. Heat «& Power Co.,

69 X. W. Rep. 541.]

§ 2660. If any election of directors in any
such corporation slaall not talie place at tlie

annual meeting thereof, in any year, such
corporation shall not thereby be dissolved,

but an election may be had at any time
within one year, to be fixed upon and notice

thereof to be given by the directors.

§ 2661. The directors of such corporation

for the time being shall have power to fill

any vacancy which may happen in their

board, by death, resignation or otherwise for

the current year.

§ 2662. The directors of every such corpora-

tion shall choose one of their number to be
president, and shall alsib choose a secretary

and treasurer, which two last-mentioned ofii-

cers shall reside and have their place of

business, and keep the books of said corpora-
tion, within this State; and shall choose such
officers as the by-laws of the corporation shall

prescribe, all which said officers shall hold
their offices until others shall be chosen in

their stead.

See § 3127. " Director " defined. § 6450. Sub-

ordinate officers. § 2667, subd. 3.

[A private corporation organized under the laws
of this State must keep its place of business and
corporate books in this State. For violation of
this requirement Its charter will be annulled.
State V. Lumber Co., 58 Minn. 330; s. c, 59 X. W.
R<"P. 1048.]

§ 2663. If any corporation organized and
established under the authority of this act

shall violate any of its provisions, and shall

thereby become insolvent, the directors or-

dering or assenting to such violation shall

be jointly and severally liable, in an action

founded on this statute, for all debts con-
tracted after such violation as aforesaid.

See § 2455, and cross-references. Act 20, at pp.

48, 49.

[AVhere a series of acts, or a continuous course
of conduct, on the part of directors in violation
of above statute, finally producing the insolvency
of the corporation, is begun before the debt of a
creditor is contracted, the debt is one contracted
" after such violation," although the series of
acts or course of condtict is not completed, or
the insolvency of the corporation consummated,
until afterward. Patterson v. Mfg. Co., 41 Minn.
84; s. c, 42 X. ^Y. Rep. 926.
The ultra vires acts of the directors in executing

accommodation paper in the corporate name, or
in lending its funds to others, constitute a viola-
tion of this section. Id. To constitute " assent "

by a director, there must be some willful viola-
tion of duty; mere negligence in not knowing what
he ought to have known is not sufficient. Id. A
creditor of the corporation may sue one or more
of the directors to enforce the liability without
joining all the creditors to whom they are liable,

or all the directors subject to the liability. Id.

The fact that the affairs of the corporation are
in the hands of a receiver does not affect this
right of action. Id. Xot necessary that the cred-
itor shall have obtained judgment against the cor-

poration before suing the directors; he may, if

necessary, join it with the directors as codefend-
ant, and' establish his claim against t^e corpora-
tion in the same action. Id. An action by a
creditor of an insolvent corporation to enforce the
liability created by above section is governed by
the statutes which prescribed three years limita-

tion in respect to actions upon " a statute for a

penaltv or forfeiture, where the action is given
to thepartv aggrieved." Bank v. Mfg. & Car Co.,

51 X. "W. Rep. 117.]

§ 2604. If the directors of any such corpo-

ration shall declare and pay a dividend when
the corporation is insolvent, or any dividend

the payment of which would render it in-

solvent, knowing such corporation to be in-

solvent, or that such dividend would render

it so, the directors assenting thereto shall

be jointly and severally liable, in an action

founded on this statute, for all debts du(!

from such corporation at the time of such
dividend.

Directors shall declare dividends from profits.

8 2644.

Meetings.

§ 2665. When any number of persons shall

have associated according to the provisions

of this act, any two of them may call the

first meeting of the corporation at such time

and place as they may appoint, by giving no-

tice thereof in a newspaper published in the

county in which such corporation is to be es-

tablished, or if no newspaper is published

in such county, in a newspaper published in

an adjoining county, at least fifteen days
before the time appointed for such meeting.

Subsequent meetings of any such corpora-

tion may be called in such manner as its

by-laws shall prescribe; Provided, Tliat if

the by-laAvs of any such corporation do not

prescribe the manner of calling meetings
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thereof, its directors may call such meetings
by giving the notice provided in this section
for the first meeting of such corporation, but
such notice may be waived by a writing
signed by all the subscribers to the capital
stock of said corporation, specifying i.he time
and place for said first meeting, which writ-

ing shall be entei'ed at full lengtli upon the
records of the corporation, and the first meet-
ing of any such corporation wliich has been
held pursuant to such written waiver or no-

tice shall be valid.

First meeting. § 3134. Stoclvholders may call

meeting. § 2677. Quorum. § 2666. Justice of the
peace may call meeting, when. § 3125. Proceed-

ing ratified.

[If the charter or by-laws fix the time and place
for holding regular meetings, no further notice to
stockholders is necessary. Morrill v. Mfg. Co., 53
Minn. 371; s. c, 55 N. W. Rep. 547.
The stockholders who attend, whether one or

more, constitute a quorum and can transact the
business, elect officers, etc. Id.]

§ 2666. A majority of the directors of

every such corporation, convened according
to the by-laws, shall constitute a quorum for

tlie transaction of business. And a majority
of the stockholders present or represented
by proxy, at any legal meeting, when a ma-
jority of the stock of such corporation is so

represented at the meeting, shall be capable
of transacting the business of that meeting;
and at all meetings of such stockholders,
each share shall entitle the holder thereof,

or his representative, to one vote.

See § 2665, and cross-references.

[The board of directors requires the attendance
of a quorum. Morrill v. Mfg. Co., 53 Minn. 371;
s. c, 55 N. W. Rep. 547.
If all directors attend a meeting and participate

in the business, notice of the meeting becomes
immaterial. Times Co. v. Nimocks, 53 Minn. 381;
s. c, .55 N. W. Rep. 546.
Stockholders are not disqualified to vote at

stockholders' meetings, because they may have a
personal interest in the matter. Bjorngaard v.
Bank, 49 Minn. 483; s. c, 52 N. W. Rep. 48.
The minutes of a meeting of a corporation, or

its board of directors, are prima facie evidence
of their contents. Heintzelman v. Relief Assn.,
38 Minn. 138; s. c, 36 N. W. Rep. 100.
Right to vote stock by proxy discussed. Martin

V. Chute, 34 Minn. 135; s. c. 24 N. W. Rep. 3.53.

Resolution adopted or declarations made at a
corporate meeting are not evidence of the truth
of matters so declared as against persons not
members of the corporation. Redding v. Godwin,
44 Minn. 355; s. c, 46 N. W. Rep. 563.
Where stock is transferable only on the books,

the person in whose name the stock stands is

entitled to vote it. The corporate books are con-
clusive upon the question as to who is entitled to
vote the stock. Morrill v. Mfg. Co., supra.]

Powers and Duties.

§ 2667. All corporations organized and es-

tablished under the provisions of this act,

shall be capable
1. To sue and be sued, plead and be im-

pleaded, answer and be answered unto, ap-

pear and prosecute to final judgment in any
court or elsewhere;

Office where legal process may be served must
be established within State. § 2646. Jurisdiction
of court over receiver. §§ 3138 et seq. Levy on
property. § 2456. Removal of suits to U.
S. courts. §§ 3152 et seq. Crimes against prop-
erty. §§ 6379 et seq. Officers may be examined.
§ 5096. Pleadings. §§ 4796 et seq. Jurisdiction
and proceedings in action. §§ 5554 et seq. Sum-
mons, how served, appearance. §§ 4746 et seq.

Limitation of actions. § 4690. Place of trial when
corporation a party. § 4714. Suits against re-

ceivers. Act of 1893, at p. 43. Criminal offenses

by corporations. Act of 1895, at p. 45. Appoint-
ment of agents to receive service of summons.
Act of 1895, at p. 46. Corporations dissolved con-
tinue bodies corporate for three years. § 3143.

Foreign corporation to sue and be sued as do-
mestic. § 3159. Allegation of corporate existence.

§ 4796. Garnishment. § 5002. Action to be
brought by attorney-general, when. § 5331 et seq.

Term " person " includes a corporation. § 6535.

Plea by corporation. § G784.

i

[A corporation may be sued for a libel published
by its agents. I'ratt v. Pioneer Press Co., 35
Minn. 251; s. c, 28 X. W. Rep. 708.
Where defendant holds itself out to be a cor-

poration, and contracts with plaintiff as such, it

is estopped to deny its corporate existence.
Scheurter v. Grand Lodge, 45 Minn. 256; s. c,
47 >. W. Rep. 799.
VN'here defendant has assumed to make the con-

tract on which the action is brought by the name
by which it is sued, it is immaterial, so far as
plaintiff's right to recover is concerned, whether
it is a corporation or a mere voluntary associa-
tion. Perine v. Grand Lodge, 50 N. W. Rep. 1022.
In an action by a corporation to enforce a con-

tract, an allegation of the answer denying plain-
tiff's corporate charter is immaterial. Land Co.
v. Dayton. 39 Minn. 315; s. c, 40 N. W. Rep. 66.
Defendant having contracted with plaintiff as a

corporation, he is estopped to deny its corporate
existence and character in an action upon such
contract. Economizer Co. v. Denslow, 46 Minn.
171; s. c, 48 N. W. Rep. 771.
Subscriber to corporate stock, who was a pro-

moter of the corporate organization, and who has
been a party to the subsequent proceeding in
incurring liabilities and issuing the stock, is es-

topped to deny that the association is a corpora-
ton de facto, or that the stock so issued Is valid,
although the corporate organization is legally de-
fective. Id.
A corporation de facto, at least where there is

a law under which a corporation may be formed
for such purposes, may take and hold property,
and conveyances to it will be valid, except in a
direct proceeding by the State to inquire into
its rights to exercise corporate franchises. In an
action brought by it to recover such property, no
private person will be allowed to attack collater.-

allv tl^e regulation of its organization. Lutheran
Church v. Froislie, 37 Minn. 447; s. c, 35 X. W.
Rep. 260.
A bona nde purchaser of accommodation paper

of a corporation having power to deal in mercan-
tile paper may recover thereon from the corpora-
tion. In re Jacoby-Miokolas Co., 70 N. W. Rep.
1085; Am. Trust & Savings Bank v. Gluck, id.]

2. To have a common seal, and to alter the
same at pleasure:

H. To elect, in such manner as they shall
determine, all necessary ofticers; to fix their
compensations, and define their duties;
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Directors, election of. § 2659. Failure to elect.

5 3127. Election of principal officers. § 2662.

[The appointment of an attorney at a stipulated
salary per year, by board of directors of a cor-
poration, and an acceptance of such appointment,
upon the terms offered, is a consummated con-
tract of employment, and neither party, without
consent of the other, can lawfully rescind the
same for at least a year. Horn v. Land Assn., P.2

Minn. 233.
Person being appointed secretary of a corpora-

tion, but the compensation not being fixed, he may
recover, upon a quantum meruit, the reasonable
value of his services. Rogers v. Ry. Co., 22 Minn.
25.
Quo warranto may be Issued from the district

court to an officer of a private corporation to
determine his right to the corporate office he ex-
ercises. State V. Otis, 58 Minn. 275; s. c, 59 N.
W. Rep. 1015.
Signature of secretary held not essential to

validity of note. Peatman v. Heat & Power Co.,
69 N. W. Rep. 541.]

4. To ordain and establish by-laws for tlie

government and regulation of their affairs,

and to alter and repeal the same; and

May adopt by-laws. § 2678. Manner of calling

and conducting meetings determined by by-laws.

§ 3129.

[Where the articles of a corporation provide for
the management of its business by a board of
directors, and for meetings of that board, but
do not provide for meetings of the corporation,
and the first by-laws were adopted by the direc-
tors, th.e latter have power to amend such by-
laws. Heintzelman v. Druids' Relief Assn., 38
Minn. 138; s. c, 36 N. W. Rep. 100.
A corporation organized for the purpose of

" buying, selling, and dealing in " all kinds of
fuel, etc., and to do any and all things that may
legally be done to promote the interest of the
corporation and its stockholders, the capital stock
of which is held by various dealers in fuel, has
no power under its articles of incorporation to
make by-laws fixing a price for fuel, and prohibit-
ing its stockholders in their individual business
from having more than one office, or selling below
the price fixed. Kolfl v. Fuel Exchange, 50 N. W.
Rep. 1036.]

5. To employ all such agents, mechanics
and other laborers as they shall think proper.

Employers prohibited from requiring surrender

of rights of citizenship. Act of 1893, at p. 41.

Blacklisting and coercing of employes prohibited.

Act of 1895, at p. 47. Penalty for coercing em-

ployes. Act of 1895, at p. 47.

§ 2668. Every such corporation shall, by its

corporate name, have power to acquire and
hold such lands, tenements and heredita-
ments, and such property of every kind, as
shall be necessary for the purpose of said
corporation; and such other lands, tenements
and hereditaments as shall be taken in pay-
ment of, or as security for, debts due to such
corporation, and to manage and dispose of
the same at pleasure.

See §§ 2645, 2679, 3128. Deeds, mortgages and
other conveyances. §§ 4110, 4111. Restriction of
ownership to citizens. §§ 3997 et seq.

[A de facto corporation may take and hold prop-
erty, and conveyances to it will be valid, except
in a direct proceeding by the State to inquire
Into its right to exercise corporate francihises.
Lutheran Church v. Froislie, 37 Minn. 447; s. c,
3.-. N. AV. Rep. 260.
Certain stockholders being parties to a fraudu-

lent contract by the corporation, a court of equity
will not grant them affirmative relief therefrom.
Weed V. Little I'\alls, etc, Co., 31 Minn. 154; s. c,
10 N. W. Rep. 85L
The mere fact that one is the attorney and a

stockholder of a corporation does not charge him
with constructive notice of a contract of the
corporation and its breach. Tarbox v. Gorman,
31 Minn. 62; s. c, 16 N. W. Rep. 466.]

§ 2669. The books of every such corpora-
tion, containing their accounts, shall be kept,

and shall at all reasonable times be open
in the county wliere such corporation is lo-

cated, or at the office of the treasurer \vithin

this State, for the inspection of any of the
stockholders of said corporation; and said

stockholders shall have access to the books
and statements of said corporation, and shall

have the right to examine the same in said

county or at said office: and as often as once
a year a true statement of tlie accounts of

said corporation shall be made and exhibited

to the stockholders by order of the directors.

See §§ 2454, 2464, 2644, and cross-references.

[An entry in books of a corporation, regularly
made, is competent evidence in behalf of the cor-
poration. Schell V. Bank, 14 Minn. 43.]

§ 2670. The certificate required by the
ninth, twelfth and seventeenth sections of

this act,* shall be made under oath or af-

firmation, by the person subscribing the
same; and if any person shall knowingly
swear or attirm falsely as to any material
facts, he shall be deemed guilty of perjury,

and be punished accordingly.

Certificate to contain what. § 2652. Certificate

on amendment to contain what. § 2648.

§ 2671. If the president, directors or secre-

tary of any such corporation shall inten-

tionally neglect or refuse to comply with the
provisions of this act, and to perform the
duties therein required of them respectively,

such of them as so neglect or refuse shall

be jointly and severally liable, in an action

founded on this statute, for all debts of such
corporation contracted during the period of
any such neglect or refusal.

See § 2663, and cross-references.

Mining and Manufacturing.

§ 2672. Any number of persons not less

than three (3), desiring to form a corporation
for the purpose of mining, smelting, reduc-
ing, refining or working ores or minerals, or

for working coal mines or stone quarries and

*§§ 2652, 2656.
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marketing the material, or for manufactur-
ing brick or stone or iron, steel, copper or
other metals, or for the ptirpose of buying,
working, gelling and dealing in mineral or
other lands, or for the whole or any part of
said purposes, may do so upon complying
with the provisions of this act; and any
corporation so formed shall be entitled to

the rights and privileges and be subject to
the duties and obligations herein prescribed,
and shall have perpetual succession.

§ 2673. This act may be altered or amended
at the pleasure of the legislature, but not
so as to divest or impair any right of prop-
erty acquired under the same.

See Const., art. I, § 11.

[An amendment by the legislature of the charter
of a corporation, increasing the number of direc-
tors fi-om five to nine, is not a fundamental altera-
tion, and may, therefore, be effectually accepted
by a majority of the stockholders. Mower v.
Sti'.ples, 32 Minn. 284; s. c, 20 N. W. Rep. 225.]

§ 2674. Such persons shall sign and sever-

ally acknowledge articles of incorporation,
which shall declare that they do thereby as-

sociate together and agree upon said articles

for the purpose of forming a corporation un-
der the provisions of this act, and which
said articles shall also contain —

First. The name of the corporation, which
shall not be the same as tliat previously
assumed by any other corporation in this

State.

Second. The general nature of the business
to be carried on, and the place of the prin-

cipal office or headquarters of the company.
Third. The names and places of residence

of the persons so associating to form such
corporation.
Fourth. The amount of the capital stock

of said corporation.

§ 267.5. Such articles shall be executed In

duplicate, one of which shall be deposited
for record in the office of the register of
deeds of the county where said company
shall establish its principal office, and the
other with the secretary of State.
And upon being so deposited, said corpora-

tion shall be deemed to exist under this act,

for the ptirposes specified in said articles,

as a manufacturing and mechanical corpo-
ration, under the Constitution and laws of
this State: and may sue and be sued in the
corporate name, and in sucli corporate name
may contract and be contracted with, and
transact and carry on the business mentioned
in said articles; and may purchase, acquire,
hold, use, sell, transfer, convey, rent and
lease all such real and personal property and
effects as may be necessary or convenient for
the purposes of said corporation.
A certitied copy of said articles, from the

said register of deeds or from the secretary
of State, shall be evidence, in all courts, of
such corporation.

57

Said articles of incorporation may be
amended at any time in any respect within
the purview of this act, by a majority vote
in amount of the stockholders, and by de-
positing such amendment for record in the
office where the articles of incorporation are
deposited for record.

See § 2647, and cross-references.

Capital Stock.

§ 2676. (As amended, L. 1897, ch. 249, ap-
proved April 23, 1897.) The amount of capi-
tal stock of every such corporation shall be>

fixed and limited by the stockholders in
their articles of association and shall be
divided into shares of not less than ten and
not more than one hundred dollars each, but
every such corporation may increase its capi-
tal stock and number of shares therein at
any meeting of the stockholders specially
named for that purpose.

See § 2642, and cross-references.

§ 2677. The stock of any such corporation
shall be deemed personal property, and may
be issued, sold and transferred as may be
prescribed by resolution or by-laws of said
corporation or its managing board; but no
stock so issued or sold, purporting to be full
paid, shall be subject to any further assess-
ment in the hands of the lawful holder
thereof, without his consent. Upon the is-

suance of stock, the lawful holders thereof
shall constitute the members of such corpo-
ration, and a majority in amount thereof
may call a meeting of the stockholders at
any time, irrespective of any by-laws, at the
principal office of the company, or at the
capital of the State, upon giving thirty days'
notice liy publication in a newspaper pub-
lished at the place of such office, if there
be such paper, and if not, then a paper pub-
lished at the capital.

See §§ 2454, 2643, 2665, and cross-references.

Personal property defined. § 1384.

[A conditional sale of stock by a corporation,
with an option to the purchaser to revoke, held
not ultra vires. Vent v. Coffee & Spice Co., 67
N. AY. Rep. 70.]

Powers and Duties.

§ 2678. Such corporation may prescribe and
adopt by-laws for the management of its

Imsiness and affairs by a board of directors,

trustees, committee, or other officers or
agents, and provided for their election or
appointments, and prescribe their duties, and
may require bond from any officer for the
faithful discharge of duties, and may by
such by-laws prescribe in respect to all mat-
ters appertaining to the business and affairs
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of said corporation, not inconsistent with the

provisions of this act, nor the Constitution

or laws of this State. Such by-laws may be
made, altered or amended by the directors,

trustees or committee clothed with the gen-

eral management of the affairs of such coi-po-

ration; but the stocliholders, at any regular

meeting, may repeal or alter any by-law, or

adopt new ones, and such action shall re-

main binding until repealed or changed by
the stockholders themselves at some regular

meeting. Such corporation shall keep a rec-

ord of all proceedings had at meetings of

stockholders, and also of all proceedings had
or taken by the board of directors, trustees

or committee having charge of its affairs,

and such record shall be subject to the in-

spection of all stockholders at all reason-

able times. A copy of all by-laws, duly cer-

tified, and all amendments and alterations

of the same, shall be filed for record with
the register of deeds where said articles of

incorporation are recorded, and also with
the secretary of State, and shall not become
operative or valid until so filed. Until other-

wise provided, the persons executing such
articles of incorporation shall constitute a

board of directors, with full power and au-

thority to make by-laws, and manage the
affairs and business of such corporation.

Directors, election of. § 2659, and cross-refer-

ences. Power to adopt by-laws. § 26G7, subd. 4.

§ 2679. Any corporation organized under
this act may mortgage, sell or lease its real

estate, or any part thereof, if authorized or

approved by a majority in amount of its

stockholders, but not otherwise.

See §§ 2tJ45, 2668, 3128. Deeds, mortgages and

other conveyances. §§ 4110, 4111. Transfers of

property validated. Act of 1895, at p. 47.

§ 2680. Any corporation organized under

this act may take, acquire and hold stock

in any other corporation, if a majority in

amount of the stockholders shall so elect.

§ 2681. The directors or managing officers

of any such corporation may meet and trans-

act business without this State, as may also

the stockholders, by liy-laws therefor; and
offices may be established without this State

for the transaction of business; Provided,

That an office shall always be maintained

In this State, where legal process may be

served on such corporation; and such service

upon an officer or director, if personally

made, shall be deemed personal service upon
the corporation.

See § 2646. Act of 1895, at p. 47.

cause to be so issued, any stock, scrip, or

evidence of debt of such corporation, or who
shall sell or offer for sale, hypothecate, or

otherwise dispose of any such stock, scrip, or

other evidence of debt, knowing the same
to be so fraudulently issued shall be deemed
guilty of a felony, and, on conviction thereof,

shall be punished by imprisonment in the
State prison not more than ten nor less than
one year.

Issuance of capital stock. § 3130. See § 6446.

Officer selling forged scrip guilty of forgery.

§ 6379.

TITLE VIII. GENERAL PROVISIONS.
POWERS.

Sec. 3127. General powers; meeting outside of
• State; failure to elect officers; clas-

sify directors; hold over.
3128. May convey land.
3129. May make by-laws.

Capital Stock.

Sec. 3130. Issuance of.

3131. Subscription to.

3132. Held by fiduciary; tight to vote.
3133. Same; not personally liable.

Meetings.

Sec. 3134. First meeting.
3135. Call by justice of peace, when.
3136. Powers at such meeting.
3137. Proceeding ratified.

Receiver.

Sec. 3138. Appointment.
8139. Jurisdiction of court.
3140. Duties.
3141. Distribute balance.
3142. Dissolution.
8143. Continuation after dissolution.

Examination of Corporations.

Sec. 3144. By attorney-general and legislature.

Amendments of Articles of Incorporation.

Sec. 3145. Manner of.

Defective Organization Cured.

Sec 3146. Attempting to form.

Form of Certificate of Incorporation.

Sec. .''.147. How issued.
3148. Same, for existing corporation.

Fees for Certificate.

R 9f:8o A TIT- ntHr-pr of qnv cnmoration or- Sec. 3149. Amount; when payable.
§ 2082. Any otncer or an> corpoiauou ui

^^.^ ^ ^^ increase of the capital stock.
ganized under this act, or any othei poison 3^5^ Receipts filed; provisions of this act

or persons, who shall fraudulently issue or
|

not to apply to certain corporations.
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Removal of Suits to United States Courts.

Sec. 3152. Penalties.
3153. All rights forfeited.
3154. Certificate revoked.
3155. "When not duly authorized; penalty.
3156. Removal of suit forfeits right.
3157. Duties of clerk of court.
3158. Deemed domestic corporations.
3150. Sue and be sued aB such.
3100. Act as domestic corporation.

General Provisions. Powers.

§ 3127. All corporations, when no other
provision is specially made, may have a com-
mon seal, which they may alter at pleasure;

they maj' elect all necessary officers, fix their

compensation, and define their duties and
obligations; and make by-laws and regula-

tions, consistent with the laws of the State,

for their own government, and for the due
and orderly conduct of their affairs, and the
management of their property.
The members of any corporation now or

hereafter organized under the provisions of

this chapter, and the directors and managers
thereof, maj' meet and transact business
without the State the same as within the
State.

But no corporation or association created
or existing or which shall exist, under this

act, shall cease or expire from neglect on
the part of the corporation to elect directors

or officers at the time mentioned in their by-
laws; and all officers elected by such corpo-
ration or association shall hold their offices

until their successors are duly elected.

Any corporation in this State, whether
created by sp'ecial act or organized under any
general or special law of the territory or
State of Minnesota, or doing business within
this State by virtue of or under any legis-

lative enactment of said territory or State,

may, by resolution of its board of directors,

classify its directors into three classes, each
of which shaJl be composed as nearly as may
be of one-third (,1-3) of the whole number of
directors, the term of office of the first class

to expire at the date of the next annual elec-

tion thereafter; of the second class, at the
date of the second annual election thereafter;
of the third class, at tlie date of the third
annual election thereafter. At each annual
election thereafter a number of directors
shall be elected for three (3) years equal to

the number whose term of office shall then
expire; all other vacancies shall be filled in

accordance with the by-laws.
Provided, That if no election be had at the

time of holding the annual election, the old
directors shall hold their offices until their

successors are elected and enter upon their

duties.

See § 2667.

[A corporation has no other powers than those
conferred by the statute creating it. Powers not
conferred are deemed to be denied. Ins. Co. v.

Martin, 13 Minn. 59.

Trading corporations may give promissory notes
for an Indebtedness contracted within the scope
of their power, and the presumption is that notes
given by such corporations are for such indebted-
ness. Gebhard v. Eastman, 7 Minn. 56.
So also a manuf.acturing corporation. Sullivan

V. Murphy, 23 Minn. 6.

The authority of the president of a corporation
to sign notes in its name does not extend to mak-
ing one for the accommodation of a firm of which
he is a member. Bank v. Lumber Co., 44 Minn. •
65; s. c, 46 N. W. Rep. 145.
When a corporation has power to Incur debts

to a limited extent, and to issue negotiable notes
therefor, a bona tide holder of such notes may
recover thereon, though the notes sued on ex-
ceed the limit of the Indebtedness which the •

corporation may Incur under its charter. Aucr-
bach V. Mill Co., 28 Minn. 291; s. c, 9 K. W.
Rep. 799.

§ 3128. Every corporation may convey
lands to which it has a legal title.

See § 2645, and cross-references.

§ 3120. Corporations may, by their by-laws,
where no other provision is specially made,
determine the manner of calling and con-
ducting their meetings, the number of mem-
bers that shall constitute a quorum, the
number of shares that shall entitle the mem-
bers to one or more votes, the mode of vot-

ing by proxy, the mode of selling shares for
the non-payment of assessments, and the
tenure of office of the several officers. They
may annex suitable penalties to such by-
laws, not exceeding twenty dollars for one
offense.

See § 2667, subd. 4, and cross-references.

Capital Stock.

§ 3130. (As amended April 20, 1891.) Cor-
porations having capital stock divided into

shares, unless specially authorized, shall not
issue any shares for a less amount to be
actually paid in on each share than the par
value of the shares first issued: Provided,
That railroad, and navigation, and manufac-
turing coiTporations, and coiiiorations for
buying, holding, improving, selling, and deal-

ing in lands, tenements, hereditaments, real,

mixed, and personal estate and property,
created or organized under this chapter, or
under any charter or special act of incorpo-
ration heretofore passed, shall have power
to create, issue and dispose of such an
amount of special, preferred or full paid
stock of the capital stock of such corporation
as may be deemed advisable by the board
of directors of such corporation.
Provided. That any corporation may, by

its articles of incorporation or by any
amended ai'ticle of its articles of incorpora-
tion, provide for special, preferred and com-
mon stock, or special or preferred and
common stock, of the capital stock of such
corporation; and any corporation heretofore
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or hereafter organized -oitliout changing its

articles of incorporation may issue its capi-

tal stock as a part special and a part pre-

ferred and a part common, or a part common
and a part either special or preferred, by
direction of its board of directors, when so

authorized by a majority of its stockholders

at its annual meeting or at a meeting called

for that purpose; and said board of directors,

when so authorized by said meeting of said

stockholders, may give such preference as it

may deem best to such special or preferred

stock, or such special and preferred stock.

Amount of capital stock. § 2642. Officer issuing

forged scrip. § 6379.

[By agreement of all stockholders, certain un-
issued stock -was paid for with conjorate fxinds.

and Issued to one of the stockholders, to be held
in trust for all stockholders, in proportion to the
amounts of their stock. There being no creditors
of the corporation, such Issue was valid, and direc-
tors had no authority afterward to order the
stock to be sold. Jones v. Morrison, 31 Minn. 140;
s. c. 16 N. "W. Rep. 854.
Nature of capital stock, and power of the cor-

poration to use and dispose of it. Hospes v. Mfg.
& Car Co., 50 N. W. Rep. 1117.
Upon the Increase of capital stock, each stock-

holder has a right to an opportunity to take the
new stock In proportion to the old stock held by
him; and a vote at a stockholders' n.eeting direct-
ing the new stock to be sold, without giving a
stockholder such opportunity, is void as to him
unless be consents to it. Jones v. Morrison,
supra.]

§ 3131. If any subscriber for the stoclf of

any corporation neglects to pay any install-

ment of his subscription -when lawfully re-

quired by the directors or other managing
otflcer of the corporation, he shall forfeit

such stock, and the same may be sold in

such manner as tlie directors in their by-
laws prescribe, and after paying the amount
of the installment due or called for, and the
expenses of sale, the balance ot the proceeds
of such sale shall be paid to such suijscril^er.

An action may also be maintained against
such subscriber upon his subscription.

See § 26.55. Private property of stockholder

liable for. § 2455.

[A subscription to stock, where the company
undertakes nothing, not even to deliver the shares,
la without consideration, and cannot be enforced.
Mining Co. v. Martin. 13 Minn. 417.
And the mere fact that defendant signed a sub-

scription to the capital stock with others will not
supply the want of a consideration moving from
the company. Id.
A subscription by a number of persons to the

stock of a corporation thereafter to be formed by
them constitutes a contract between the sub-
scribers to become stockholders when the cor-
poration Is formed, upon the conditions expressed
in the agreement, and is irrevocable from date of
subscription; and is in the nature of a continuing
offer to the proposed corporation, which, upon
acceptance by it, becomes as to each subscriber a
contract between him and the corporation.
Threshing Mach. Co. v. Davis, 40 Minn. 110; s. c,
41 N. W. Rep. 1026.
And a delivery of a subscription by a subscriber

to a promoter is a complete delivery, so that it

becomes eo instanti a binding contract as be-
tween the subscribers. Id.

And such subscriber, after so delivering his
subscription to a promoter, and after the corpora-
tion is organized and large sums of money have
been expended by it, will not be allowed to defeat
a recovery by showing that he attached a secret
oral condition to the delivery. Id.
Defendant's liability on his subscription was

held to attach at the time of its acceptance by
board of directors of the plaintiff corporation,
and certain conditions of the subscription were
not precedent to the plaintiff's right to assess the
stock so subscribed and collect the assessments.
Hotel Co. v. Friedrick, 26 Minn. 112; s. c, 1 N. W.
Rep. 827.
A subscription to preferred stock held to be a

valid contract both on the part of the subscriber
and the company. St. Paul, etc., Co. v. Robbins,
23 Minn. 439.
Complaint to enforce calls for payment of sub-

scriptions to stock, held good. Machine Co. v.

Crevler, 39 Minn. 417; s. c, 40 N. W. Rep. 507.
In an action for unpaid Installments on a stock

subscription other than for the last installment,
it is unnecessary to allege the Issuance and de-
livery or tender of the shares of stock mentioned.
Harvester "Works v. Llbby, 24 Minn. 327.

In an action by the assignee of an unpaid stock
subscription to recover the same, complaint held
insufficient. Id.

It is no defense to an action on a subscription
for stock that the corporation has not delivered
or tendered the certificate of stock, as the cer-

tificate is not the stock itself, but only a con-
venient representative of it. Electric Co. v.

Dixon, 46 Minn. 463; s. c, 49 N. W. Rep. 244.

A provision in the charter that a certain amount
of each share should be paid by each subscriber
at the time of subscription may be waived by the
corporation at pleasure. Ry. Co. v. Bassett, 20
Minn. 535.
A subscriber to capital stock is estopped in an

action on the subscription to deny the power of
the corporation to make the contract. Electric

Co. v. Dixon, supra.]

§ 3132. An executor, administrator, guard-
ian or trustee shall represent the shares of

stock in his hands at all meetings of the
corporation, and may rote as a stockholder.

§ 3133. Persons holding stock in a corpora-

tion as executors, administrators, guardians
or trustees shall not be personally suuject to

any liabilities as stockholders; but the es-

tates and funds in their hands shall i^e liable

in like manner and to the same extent as

the testator, intestate, ward or person in-

terested in the trust fund would be, if they
were respectively living and competent to

act, and held the stock in their own names.

See § 2455, and cross-references.

[When a corporation cannot compel executor of
one of its shareholders to deliver up certificates

of stock for cancellation. I.umber Co. v. Mlttle-
stadt, 43 Minn. 91; s. c, 44 X. W. Rep. 1079.]

Meetings.

§ 31.34. The first meeting of all corporations,

when no other provision is specially made,
shall be called by notice, signed i^y one or
more of the persons named In. or associated

as corporators under, the law by which it is

Incorporated, setting forth the time, place
and purposes of the meeting; and such no-

tice shall, at least twenty days before the
meeting, be delivered to each member, or

published in some newspaper in the county
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where the cori^oration is established, or if

no newspaper is published in the county,
then in some newspaper printed and pub-
lished at the capital of the State.

Meetings In general. § 2665, and cross-refer-

ences.

[In absence of actual fraudulent Intent, notice
of meeting of stockholders or directors, given for
the requisite time. Is sufficient, even as to stock-
holder or director absent from country. Jones
V. IMorrlson, 31 Minn. 140; s. c, 16 N. W. Rep.
854.]

§ 3135. When, by reason of the death, ab-

sence, or other legal impediment of the offi-

cers of the corporation, there i.s no person
duly authorized to call or preside at a legal

meeting thereof, any justice of the peace of

the county where such corporation is estali-

lished, may, on a written application of three

or more of the members, issue a warrant to

either of them, directing him to call a meet-
ing, by giving such notice as had been pre-

viously requh-ed by law; and the justice

may, in the same warrant, direct such per-

son to preside at such meeting, until a clerk

is duly chosen and qualified, if no officer is

present duly authorized to preside.

See § 2665, and cross-references.

§ 3136. A corporation, when so assembled,
may elect officers to fill all vacancies, and
act upon such other business as may law-
fully be transacted at a regular meeting.

§ 3137. When all the members of a corpo-

ration are present at any meeting, howcA'er
called or notified, and sign a written assent
thereto, on the record of such meeting, the
doings of such meeting shall be as valid as

if legally called and notified.

See § 2665, and cross-references.

Receiver.

§ 3138. When the charter of a corporation
expires or is annulled, or the corporation is

dissolved as provided herein, the district

court of the county in wliich such corpora-
tion carries on its business, or has its prin-

cipal place of business, on application of a
creditor, stockholder or member, at any time
within said three years, may appoint one or

more persons receivers or trustees, to take
charge of its estate and effects, and to collect

the debts and property due and belonging
to it, with power to prosecute and defend
actions in the name of the corporation or

otherwise, to appoint agents under tliem,

and to do all other acts which might be
done by such corporation if in being, that
are necessary to the final settlement of the
unfinished business of the corporation. The
powers of such receivers may be continued

as long as the court deems necessary for
said purposes.

Appointment of receiver. §§ 5565, 5341. Suits
against receivers provided for. Act of 1893, at

p. 43. Receiver may be appointed, when. § 5044.

[In proceedings under sections 3138 et seq. the
constitutional or statutory liability for corporate
debts cannot be enforced. In re Ins. Co., 56
Minn. 180; s. c, 5T N. W. Rep. 468.
Where a general assignment of corporate assets

for the benefit of creditors has been made, cred-
itors are not entitled as of right to the appoint-
ment of a receiver to supercede the assigning,
but they may maintain an action to enforce the
personal liability of stockholder. Trust Co. V.
Loan & Trust Co., 65 N. W. Rep. 78.]

§ 31.']9. Said court shall have jurisdiction,
in equity, of the application, and of all ques-
tions arising in the proceedings thereon; and
may make such orders, injunctions and judg-
ments therein as justice and equity require.

§ 3140. The receivers shall pay all debts
due from the corporation, if the funds in
their hands are sufficient therefor; and if

not, they shall distribute the same ratably
among the creditors who prove their debts
in the manner created by the court.

Suits against receivers. Act of 1893, at p.

Receiver, when appointed. § 3138.

§ 3141. If there is a balance remaining,
after the payment of the debts, the receiver
shall distribute and pay it to and among
those who are justly entitled thereto, as hav-
ing been stockholders or members of the
corporation, or their legal representatives.

Duties of receiver. § 3140.

§ 3142. When a majority in number or in-

terest of the members of a corporation de-
sires to close their concerns, they may apply
by petition to the district court of the county
where the corporation has its principal place
of business, setting forth in substance the
grounds of their application; and tlie court,

after such notice as it deems proper to all

parties interested, may proceed to hear the
matter, and, for reasonable cause, adjudge a
dissolution of the corporation. Corporations
so dissolved shall be deemed and held ex-
tinct, in all respects, as if their charters had
expired by their own limitation.

Provided, That in case of the dissolution,

under this section, of any bank incorpo-
rated under the laws of this State, a duly
certified copy of the order of the court ad-
judging such dissolution shall be at once
transmitted by said court to the State au-
ditor or other officer having power to au-
thorize the existence of banks, and such copy
of such order shall be duly filed in the office

of such State officer.

Corporation may be dissolved by court. § 5340.
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[Where the corporation Is dissolved during the
term of a lease, and it Is disabled from perform-
ing under the lease, a cause of action accrues
to the landlord for the recoveiT of all dam-
ages sustained thereby. Kalkhoft" v. Nelson, 62

N. W. Rep. 332.]

§ 3143. Corporatious wliose charters ex-

pire by tlieir own limitation, or are annulled

by forfeiture or otherwise, shall, neverthe-

less, continue bodies corporate for the term

of three years after the time when they

would have been so dissolved, for the pur-

pose of prosecuting and defending actions

l)y or against them, and of enabling them
gradually to settle and close their concerns,

to dispose of and convey their property, and
to divide their capital stock; but not for the

purpose of continuing the business for which
they were established.

Examination of Corporations.

§ 3144. The attorney-general, whenever re-

quired by the governor, shall examine into

the affairs and condition of any corporation

in this State, and report such examination
in writing, together with a detailed state-

ment of facts, to the governor, who shall lay

the same before the legislature; and for that

purpose the said attorney-general has power
to administer all necessary oaths to the di-

rectors and officers of any corporation; and
to examine them on oath in relation to the

affairs and condition thei'eof. and to examine
the vaults, books, papers and docaments be-

longing to such corporation, or pertaining to

its affairs and condition; and the legislature,

or either branch thereof, has full power to

examine into the affairs and condition of

any corporation in this State, and at all

times, and for that purpose any committee
appointed by the legislature, or either branch
thereof, shall have full i>ower to administer
all necessary oaths to the directors, officers

and stockholders of said corporation, and to
examine them on oath in relation to the
affairs and condition thereof, and to ex-

amine the vaults, papers, and documents be-

longing to such cori^oration, or pertaining to

its affaii's and condition, and to compel the
production of all keys, books, papers and
documents.

A recoi'd to be kept. § 2644. Books open to in-

spection. § 2669.

Amendment of Articles of Incorporation.

§ 314.5. (As amended by L. 1807, ch. 12,

approved i^'ebruarj- 19, 1897.) Any corpora-
tion, heretofore or hereafter organized under
any general law of this State, may amend
its articles of incorporation in any respect
which might have been made part of said
original articles, and may renew the term
of its corporate existence from time to time,
not exceeding the term originally limited

therefor, by adopting a resolution expressing
such proposed amendment or renewal, by a
two-thirds (2-3) vote of all its members,
shareholders, or stockholders present and
voting at any regular meeting of sucli corpo-

ration or at any special meeting called for

that purpose, and clearly specifying the
same and outlining the proposed amendment,
and filing and pul>lishiug such resolution in

the manner provided for filing ami publish-

ing its original articles.

Provided, This act shall not apply to cor-

porations heretofore organized under title

one (1) of chapter thirty-four (34) of general
statutes of one thousand eight hundred and
ninety-four (1894).*

See § 2647, and cross-references.

Defective Organization Cured.

§ 3146. That in case where there has been
heretofore an attempted formation and or-

ganization or reneAval of any corporation
under any of the general laws of this State,

and the persons attempting to form or or-

ganize or renew any corporation, have ac-

tually adopted, signed and filed in the office

of the secretary of State, articles of associa-

tion, in which tlie business specified to be
carried on by them as such corporation was
such as might lawfully be carried on under
said laws, and have, in fact, proceeded as
such corporation under the corporate name
assumed by them, to transact and carry on
such business, and in the pursuit thereof
have in good faith received and transferred
by conveyance, to or from such body corpo-

rate, in such corporate name, any property,
real or personal; such attempted formation
and organization or renewal, in each and
everj' such case, is hereby legalized and de-

clared a valid and effectual formation and
organization or I'enewal of a coi^poration un-
der the name assumed from and after the
time of the actual filing, as aforesaid, of such
articles, notwithstanding the omission of any
other matter or thing by law prescribed to
be done or observed in the formation, or-

ganization or renewal thereof, and any and
all conveyances of property, real or personal,

'

in good faith and lawful form, made to or
by any such body in the corporate name so
assumed, are hereby legalized and ti!;clared

as valid and eifectual for the purposes in-

tended thereby, as if such body corporate had
been originally, in all things, duly and
legally incorporated: Provided, That no such
corporation, nor any of the acts or doings
thereof, shall be or are hereby validated,
unless such so-called corporation has filed

in the office of the secretary of State, and
also in the otiice of the register of deeds of
the county in which is the principal place

Proviso relates to corporations empowered to
take private property.
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of business of said corporation Its articles
of incorporation; And provided further, Notti-

ing in this act sliall be construed to dls-

ctiarge any liability of any person upon any
contract of said corporation heretofore made
in its articles of incorporation.

See Act of 1891, at p. 40. Certain corporations

legalized. Act of 1S95, at p. 4".

Form of Certificate of Incorporation.

§ 3147. Whenever any corporation here-

after organized under the general law of this

State shall have complied with all the pro-
visions of the general statutes in regard to

the filing for record of the articles of in-

corporation of such corporation and of the
requisite affidavit of proof of publication,

the secretary of State shall thereupon issue

a certificate in the following form:

State of Minnesota: —
Be it known, that whereas (here the names

of the subscribers to the articles of incorpo-
I'ation shall be inserted), have associated
themselves with the intention of forming a
corporation under the name of (here the
name of the corporation shall be inserted),

for the purpose (here the purpose declared
In the articles of incorporation shall be in-

serted), with a capital of (here the amount
of capital fixed in the articles of incorpora-
tion shall be inserted), and have complied
with the statutes of this State in such case
made and provided, as appears from the
articles of incorporation, and the affidavit of

proof of publication tiled in this office; now,
therefore, I (here the name of the secretary
shall be inserted), secretary of the State of
Minnesota, do hereby certify that said (here
the names o'f the subscribers to the articles

of incorporation shall be inserted), their as-

sociates and successors, are legally organized
and established as, and are hereby made an
existing corporation under the name of (here
the name of the incorporation shall be in-

serted), with the powers, rights and pi'ivi-

leges and subject to the limitations, duties
and restrictions which by law appertain
thereto. Witness my official signature here-
unto subscribed and the seal of the State of
Minnesota hereunto fixed this day
of in the year (in these
blanks the day, month and year of execu-
tion of this certificate shall be inserted).
The secretary shall sign the same and

cause the seal of the State to be thereto
affixed, and such cei'tificate shall be px'ima
facie evidence of tlie existence of such cor-

poration. He shall also cause a record of
such certificate to be made, and a certified

copy of such record may be given in evi-

dence with the like effect as the original
certificate.

§ 3148. Whenever any corporation already
incorporated under the provisions of said

chapter thirty-four (34) shall have complied
with the provisions of said chapter thirty-
four in regard to the filing for record of
the articles of incorporation and of the re-
quisite affidavit of proof of publication, and
shall make application for such certificate
and shall pay one (1) dollar therefor, the
secretary of State shall thereupon issue a
certificate in the form prescribed in the pre-
ceding section. And such certificate shall
have the same force and effect in all re-
spects, and a certified copy thereof the same
force and effect, as if such certificate had
been issued to a corporation incorporated
subsequent to the passage of this act. And
the secretary shall keep a record of all such
certificates issued.

Fees for Certificate.

§ 3149. That no corporation or association,
other than those formed for religious, edu-
cational, social or charitable purposes, and
building and loan societies, and corporations'
for the manufacture of butter, cheese, or
other dairy products, and workmen's co ope-
rative associations, and township mutual
fire insurance companies, shall hereafter be
created or organized under the laws of this

State, unless the persons named as corpo-
rators therein, shall, at or before the filing

of the articles of association or incorporation
pay into the State treasury the sum of fifty

(50) dollars for the first (1st) fifty thousand
(50,000) dollars, or fraction thereof of the
capital stock of such corporation or asso-
ciation, and the further sum of five (5) dol-

lars for every additional ten thousand
(10,000) or fraction thereof of its capital

stock.

See § 2642, and cross-references.

[Above section applied. State v. R. R. Co., 43
Minn. 17.]

§ 3150. No increase of the capital stock of
any corporation or association heretofore or
hereafter formed, other than those excepted
in section one (1) of this act, shall be valid
or effectual until such corporation or asso-
ciation shall have paid into the State treas-

ury the sum of five (5) dollars for every
ten thousand (10,000) dollars, or fraction
thereof, of such increase in the capital stock
of such corporation or association.

See § 2654, and cross-references.

§ 3151. (As amended March 25, 1891.) It

shall be the duty of every corporation or
association hereafter organized, or which
shall hereafter increase its capital stock, to

file with the secretary of State, at the time
of filing the articles of association or instru-
ment evidencing such increase, a duplicate
receipt of the State treasurer for the pay-
ments herein required to be made; which
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receipt, in duplicate, is hereby made the

duty of such treasurer to furuish. Provided.

None of the provisions of this act shall

apply to any manufacturing corporation

or association whose articles provide that

its functions shall be limited to the business

of manufacturing and to business essential

thereto.. Provided furthei-, That none of the

provisions shall apply to or in any manner
affect corporations which may be organized

for the purpose of raising and improving
live stoclv. cultivating and improving farm,

sarden or horticiiltural lands, growing sugar
beets, or any corporation formed or created
for the purpose of canning fruit or vege
tables, or the local telephone companies con
"pcting towns or villages of less than twc
thousand (2,000) inhabitants each.

See § 2654, and cross-references.

Removal of Suits to United States Courts.

8 3152. Where, by the general or special

laws of this State, relating or in any way
appertaining to any foreign corporation, it

Is provided in substance or effect that in

suits and pi'oceedings upon causes of actioii

arismg in this State, in which such corpo-

ration shall be a party, such corporation
shall be deemed to be a domestic corpora-

tion, it is hereby provided, that if such cor-

poration shall make application to remove
any sucn suit or proceedings into the United
States circuit, or district or federal courr,

it shall be liable to a penalty of not less

than one hundred dollars (?1(K)) nor more
than ten thousand dollars ($10,000) for each
application so made and for each offense
so commuted for making sucli application,

the same to be recovered by suit in the
name of the State of Minnesota. The county
attorney of tlie proper county may, and the
attorney-general, upon any complaint being
made to him, shall institute the necessary
action to recover such penalty.

[Above section constnied. Ins. Co. v. Brown, 36
Minn. 108; s. c, 31 N. W. Rep. 54.]

§ 3153. In addition to tlie penalty above
prescribed, such coi*poration shall forfeit all

right to transact business within this State,
and shall be liable to a penalty of not less

than one thousand dollars ($1,000) nor more
than ten thousand dollars ($10,000) per day
for each and every day that It shall do busi-

ness within this State after such forfeiture,

which penalty shall be collected in the man-
ner provided for in the above and preceding
section.

§ 3154. If any insurance company or as-

sociation shall make application to remove
any case from the State court into the United
States district, circuit or federal court, or
to any act or thing not authorized by law.
all right of such company or association to

transact any business whatever In this State
shall cease, and it shall be the duty of the
insurance commissioner, if the certificate

mentioned in section three (3) of this act*
has been issued to such company or asso-

ciation, to i-evoke the same.
§ 3155. If any insurance company or asso-

ciation shall make application to remove any
case from the State court into the United
States circuit or district or federal court,

for each such application it shall be lialile

to the penalty provided for in section one
(1) of this act.t to l)e collected as therein
provided for; and if such company or asso-

ciation shall, when not duly authorized, do
or transact any business within this State,

It shall forfeit and be liable to the penalty
provided for in section two (2» of tliis act.t

to be collected as therein provided.

§ 3156. Whenever any foreign corporation
doing l)usiness in this State shall transfer
any case from a State to a federal court,

contrary to the provisions of tliis act, it

shall thereby forfeit any permission or li-

cense, express or implied, heretofore granted,
obtained or enjoyed, or hereafter to be
granted, obtained or enjoyed, to do business
In this StAte, and it sliall thereafter be un-
lawful for any such company to do any
business whatever in this State, and all

rights, privileges, immunities or francliises

heretofore granted to or enjoyed by,

or which shall hereafter be granted to

or enjoyed by any such company, shall

thereupon and thereby be and stand re-

voked, denied and withdrawn. Every con-
tract made by any such company, after its

riglit to do Tnisiness in this State shall have
terminated as herein provided, shall be uvill

and void. Provided, however, That such con-
tract may be enforced by and in favor of
any person who entered into said contract
in good faith and witliout notice that said
company's right to do business in tliis State
had ceased. It shall be unlawful for any
such railway company, after having taken
a transfer of any case whereby, under the
provisions of this act, its right to do busi-

ness in tliis State shall have terminated, to

run any locomotive, car or train of cars on
any railway in this State, and it shall be
liable for all damages done by it in the
performance of said unlawful act to any
person or property.

§ 3157. Whenever any case shall, be trans-

ferred by any corporation the clerk of the
court from which the transfer is talvcn shall

Immediately make a certified copy of the
pleadings therein, and of the petition for

removal, and of the order of removal, if any,
and a certificate of the date of the filing

of the petition, and of the date of the order
of removal, if any, and transmit the same
to the railroad commissioner of this State,

•Certificate required of insurance companies by
§ 2930 of the statutes,

t S 3152. + § 3153.
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if the removal is taljen by a railway or
telegraph company, and to the commissioner
of insurance, if the removal is talven by an
insurance company, and to the secretary of
State, if the removal is taken by any other
company. Said officer shall preserve said
papers in a convenient form for reference.

§ 3158. No foreign corporation now or
hereafter doing business in this State shall

have, possess or exercise any right, privi-

leges or immunities not possessed by domes-
tic corporations: but unless otherwise pro-
vided by law shall, in all respects, be deemed,
if it shall remain in (this) State for sixty
<lays next ensuing after the passage of this

act. to be a domestic corporation, and enti-

tled to all the rights, pi-ivileges and immuni-
ties of domestic corpoi'ations, subject to all

laws of this State which are now in force or

may be hereafter enacted.

[The charter of an insolvent corporation con-
stitutes the contract between it and its non-resi-
dent stockholders. The general laws of the State
where it was Incorporated relating to the prose-
cution of the rcmedv will govern onlv in that
State. Guilford v. W. U. Tel. Co., 59 Minn. 332;
s. c. 61 X. W. Rep. 324.
A resident stockholder cannot maintain an action

here against a foreign corporation to obtain dupli-
cate certificates of his stock in place of certificates
he has casually lost. Id.]

§ 3159. No foreign corporation shall com-
mence, prosecute or maintain any action,

suit or proceeding upon any cause of action

arising within this State in the United States

circuit, districi or federal court, nor make
application to remove any such a claim,

suit or proceeding into any federal court nor
do any other act not permitted to a domestic
corporation. Any corporation .that shall vio-

late any of the provisions of this section

shall forfeit and be liable to the penalty
provided in section one (1) of this act* to

be collected as therein provided for; and if

any such corporation shall thereafter trans-

act any business within this State it shall

forfeit' and be lial^le to the penalty (pro-

vided) in section two (2) of this act,t to be
recovered as herein provided.

§ 3160. Notliing in this act shall be con-

strued to deny to any foreign corporation

any right of removal or lay any penalty
upon any removal taken by it which it

might have taken had it been a domestic
corporation.

CHAPTER XL.

Drainage and Drains.

TITLE I. DRAINAGE OP WET OR OVER-
FLOWED LANDS.

Sec. 3734. Corporations may sign petition for
drainage.

§ 3734. Any railroad company or other cor-

poration owning lands or other property that

§ 3152. r§ 3153.

will be affected by the organization of any
subdrainage district as provided for in this

act, may sign the petition for the organiza-
tion of such subdrainage district, by such
officer or officers as are by the charter or
by-laws empowered to make contracts for
such railroad company or other corporation.

CHAPTER L.

Estates in Real Property. Restriction of
Ownership to Citizens.

Sec. 3097. Restrictions on corporations.
3998. Same.
3999. Forfeiture.

§ 3997. No corporation or association more
than twenty per centum of the stock of

which is or may be owned by any person
or persons, corporation or corporations, as-

sociation or associations not citizens of the
United States, shall thereafter acquire, or

shall hold or own any real estate hereafter
acquired in this State.

See § 2668, and cross-references.

§ 3998. No corporation other than those
organized for the construction or operation
of railways, canals or turnpilves, shall ac-

quire, hold or own, over five thousand acres

of land, so hereafter acquired in this State;

and no railroad, canal or turnpike corpora-

tion shall hereafter acquire, hold or own
lands so hereafter acquired in this State

other than as may be necessary for the
proper operation of Its railroad, canal or

turnpike, except such lands as may have
lieen granted to it liy act of congress or of

the legislature of this State.

§ .3999. All property acquired, held or

owned in violation of the provisions of this

act shall l>e forfeited to this State, and it

shall be the duty of the attorney-general

of the State to enforce every such forfeiture

by due process of law.

CHAPTER LV.

Deeds, Mortgages and other Conveyances.

TITLE I. REGULAR CONVEYANCES.

Sec. 4110. Corporations may convey by agent.
4111. Conveyance by corporations.

§ 4110. (As amended April 20, 1891.)
* * * Any corporation may convey its real

estate by an agent appointed by resolution

of its directors or governing board.

See § 2645, and cross-references.

[Statute providing that every corporation au-
thorized to hold real estate may convey the same
by an agent appointed by vote for that purpose,
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docs not operate to prevent a conveyance by Its

chief oflicers. :Morris v. Keil. 20 Minn. 531.

Where three agents are appointed by a corpora-
tion to tender payment and receive a conveyance
of certain property in trust for tlie corporation,
any one of the three may malce such tender, for

the act is merely ministerial. Sous of Temperance
V. Brown, 11 Minn. 356.]

§ 4111. Whenever the corporators, members,
stockholders, tru.stees or directors of any
corporation, by a vote or resolution, appoint
an agent to convey the real estate of such
corporation, a copy of such vote or resolu-

tion, certifled by the clerk or secretary of

such corporation, may be recorded in the

office of the register of deeds of the county
in which the real estate to wliich such vote

or resolution relates, is situated. And such
vote or resolution when so certified, or a
transcript of such record duly certified, may
be used in evidence in the same manner and
with like effect as a conveyance recorded in

such county.

See § 2645, and cross-references.

[Directors can act for the corporation only when
assembled in a board meeting, and a deed of land
of the corporation, executed by all the directors
acting separately, and not as a board, and without
authority from the board as such, is void both
as a conveyance and as a contract to convey.
Baldwin v. Canfleld, 26 Minn. 43; s. c, 1 N. W.
Rep. 261.]

CHAPTER LVIII.

Oaths and Acknowledgments.

TITLE II. ACKNOWLEDGMENTS.

Sec. 4292. Forms.

§ 4292. The following forms of acknowl-
edgments may be used in the case of con-

veyances, or other written instruments
affecting real estate; and any acknowledg-
ment so taken and certified, shall be suffi-

cient to satisfy all requirements of law re-

lating to the execution or recording of such
instruments:
(Begin in all cases by a caption specifying

the State and place where the acknowledg-
ment is taken.)*******

3. In the case of incorporations or joint-

stock associations:

On this day of IS...

before me appeared A. B., to me personally
known, who, being by me duly sworn (or

affirmed), did say that he is the president

(or other officer or agent of the corporation
or association) of (describing the corporation
or association), and that the seal affixed to

said instrument is the corporate seal of said

corporation (or association), and that said

instrument was signed and sealed in behalf
of said corporation (or association) by au-
thority of its board of directors (or trustees),

and said A. B. acknowledged said instru-

ment to be the free act and deed of said
corporation (or association).

(In cnse the corporation or association has
no corporate seal, omit the Avords " the seal

affixed to said instrument is the corporate
seal of said corporation [or assofiatinn | and
that," and add, at the end of the affidavit

clause, the words. " and that said corjKira-

tion [or association] has no corporate' seal.")

(In all cases add'signature and tillo of the
officer taking the acknowledgment.)
Any acknowledgment l)y or on behalf of

a corporation made substantially in the foi"m

herein prescribed shall be prima fac-ie evi-

dence of the facts therein recited, and that
such conveyance or instrument was exe-
cuted by authority of its board of directors
or trustees, and that such corporation was
competent and authorized to make such con-
veyance.

See Acts 17 and 19, at pp. 47. 48.

[Where the common seal of a corporation is

affixed to an Instrument, and the signatures of
the proper officers are proved, the court will pre-
sume that the seal was affixed by proper authority.
Morris v. Keil, 20 Minn. 531; Meighen v. Strong,
6 id. 177, distinguished, id.

The deed of a corporation having been signed
by its president and attested by its secretary,
who attached the corporate seal, the latter is the
proper person to make the affidavit required by
above section, to prove that the seal was the
corporate seal, and that it was affixed by au-
thority of the board of directors. Bowers
V. nechtman, 45 Minn. 238; s. c, 47 N. W. Rep.
792.
The acknowledgment of a corporate deed can

only be made by some officer or representative
having authority to execute it, and from the cer-
tificate it must appear that the person making the
acknowledgment was so axithorized. Bennett v.
Knowles, 68 N. W. Rep. 111.]

CHAPTER LXVI.

Civil Actions.

Tit. 2. Time of commencing.
3. Place of trial.

6. Summons; appearance; jurisdiction.
7. Pleadings.

16. Garnishment.
18. Receivers.

TITLE II. TIME OP COMMENCING.

Sec. 4696. Limitation of action.

§ 4090. * * * All the provisions of this

title as to the time of the commencement of

civil actions shall apply to municipal and
all other corporations, with like power and
effect as the same applies to natural persons.

See § 2667, subd. 1, and cross-references.

TITLE III. PLACE OF TRIAL.

Sec. 4714. When corporation is a party.

§ 4714. In all other cases,* except when
the State of Minnesota is plaintiff, the ac-

*Except those I'elating to real property. ,'\ttach-

nionts or enforcement of penalties and forfeitures.
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tion shall be tried in the county In which
the defendants, or any of them, shall re-

side at the commencement of the action; or if

none of the parties shall reside or be found
in, the State, or the defendant be a foreign
corporation, the same may be tried in any
county which the plaintiff shall designate in

his complaint, subject, however, to the power
of the court to change the place of trial,

in the cases provided by law. If the county
designated for that purpose in the complaint
be not the proper county, the action may,
notwithstanding, be tried therein, unless the
defendant, before the time for answering
expires, demand in writing that the trial

be had in the proper county, and the place
of trial shall be thereupon changed to the
proper county, by the order of the court,

unless the parties consent thereto. Provided,
That in an action for the claim and delivery
of personal property wrongfully taken, the
action may be brought and maintained in

the county where the wrongful taking oc-

curred, or where the plaintiff resides. A
corporation shall be deemed to reside in any
county where it has an office, agent, or
place of business, within the meaning of
this section. The court may change the
place of trial of actions included in this
section, as provided by law, as in other
actions. Provided, That where defendants
reside in different counties and appear and
answer by different attorneys, the action
shaJl, on motion, be ti-ansferred to the
county agreed on by such defendants, or
which is designated by the largest number
of defendants who join in an answer.

Foreign corporations may sue and be sued as
domestic. § 3159; see, also, § 2667, and cross-ref-

erences.

[Section construed. Olson v. Osborne, 30 Minn.
444; s. c, 15 N. W. Rep. 876.]

TITLE VI. SUMMONS. APrEARANCE.
JUR SDICTION.

Sec. 4746. Summons, how served on corporations.
4748. On railroad companies.
4749. On domestic corporations without resi-

dent otflcers.
4750. On foreign corporations.
4752. On non-residents in actions respecting

realty.
4753. Service bj* publication.

§ 474(>. The summons shall be served by
delivering a copy thereof, as follows:

First. If the action is against a corpora-
tion, to the president, or other head of the
corporation, secretary, cashier, treasurer, a
director or managing agent thereof: Pro-
vided, That in case none of the officers

named can be found within the State, of
which the return of the sheriff that they can-
not be foimd within his county shall be
prima facie evidence, then the summons may

be served by publication; but such service
can be made in respect to a foreign corpora-
tion only when it has property within this
State, or the cause of action arose therein;

[The above section does not apply to foreign
corporations. Sullivan v. Packet Co., 10 Minn.
386.
There is no reason why a service of writ of

mandamus should not be made to the head officer
or the select person of the joiut-stoclj association
whose duty it is to secure performance of the
net required. State v. Adams Express Co., 68 N.
W. Rep. 108.5.

Service made on the general agent of a foreign
.Idint-stock association, where there is no superior
officer in the State, and all the officers and all

the shareholders are non-residents, held sufflcieut.
Id.
Evidence held to justify denial of a motion to

set aside service of summons on the ground that
the person served was neither an agent nor an
officer of defendant corporation. Hess v. Mfg.
Co., 68 N. W. Rep. 774.]

§ 4748. The service of all process and pa-

pers in any civil action or proceeding, before
any justice of the peace, or in the district

coui't, against any railroad company within
this State, may be made upon any acting
ticket agent or freight agent of such com-
pany; within the county in which the action
or proceeding shall be commenced, and shall

be taken and held in all cases to be a legal

service; Provided, That whenever any rail-

road company has appeared in an action by
an attoi'ney, thereafter such service shall be
made upon the attorney of record.

§ 4749. "Whenever any corporation created
by the laws of this State, or late territory of
Minnesota, does not have an officer in this

State upon whom legal service of process can
be made, of which the return of the sheriff

shall be conclusive evidence, an action or

proceeding against siach corporation may be
commenced in any county where the cause
of action or proceeding may arise or said cor-

poration may have property; and service
may be made upon such corporation by de-
positing a copy of the summons, writ or
other process, or citations in any proceeding
for the collection of unpaid personal prop-
erty taxes, in the office of the secretary of
State, which shall be taken, deemed and
treated as personal service of such corpora-
tion: Provided, That whenever any process,

writ, or citation against or affecting any
corporation aforesaid is served on the secre-

tary of State, the same shall be by duplicate
copies, one of which shall be filed in the
office of said secretary of State, and the other
by him immediately mailed, postage prepaid,
to the office of the company, or to the presi-

dent, secretary or any du'ector or officer of
said corporation, as may appear or be ascei'-

tained by said secretary from the articles of
incorporation on file in his office.

[Affidavit of secretary of State held to show a
proper service on a domestic corporation. Town
of Hincklev v. Kettle River K. Co., 72 X. W.
Rep. 835.]
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§ 4750. (As amended April 1, ISOl.) The
summons or any process in any civil action

or proceeding wherein a foreign coriwration
or association is defendant, which has prop-
erty within this State, or the cause of action
arose therein, may be served by delivering a
copy of such summons or process to the
president, or secretary or any other officer,

or to any agent of sucli corporation or asso-

ciation; and such service shall be of the same
force, effect and validity as like service upon
domestic corporations; Provided, If any such
corporation or association has, by an ap-
pointment in writing filed with the secretary
of this State, appointed or designated some
person or resident of this State upon whom
summons or process can be served, such sum-
mons or process shall be served upon such
person so designated; And provided further.

That any such action or proceeding may be
commenced and tried in any county in which
the cause of action arose, subject to be re-

moved for caiise as in other cases. This act
shall have full force and efCeet, notwith-
standing any provisious of the general stat-

utes or other law of the State inconsistent
herewith.

[Where a foreign corporation has no agency
within the State, service of summons upon its

general agent, who linppens to be temporarily in
the State, is sufficient, under above section.
Guernsey v. Ins. Co., 13 Minn. 278.]

§ 4752. Any person or persons, copartner-
ship or corporation, not resident of this

State, owning or claiming any interest in or
lien upon any lands lying within this State,

may file in the office of the secretary of State
of the State of Minnesota, a written agree-
ment, duly executed and acknowledged in

the manner provided by law for the execu-
tion and acknowledgment of deeds, thereby
stipulating and agreeing upon the part of
the party or parties executing the same, that
service of process and summons in any ac-
tion or proceeding concerning such real es-

tate, or any interest therein or lien thereon,
hereafter commenced in any of the courts of
this State, in which such owner or claimant
shall be made a party, may be made upon
such agent or agents as shall be designated
In such agreement, who shall be resident of
this State, and authorizing such agent or
agents for such party or parties to admit
such service of process or summons upon
him or them, and agreeing that the service
of process or summons upon such agent or
agents shall be valid and binding upon such
party or parties. Such agreement shall des-
ignate such agent or agents, and the place of
residence of such agent or agents, and shall
be recorded in the office of the secretary of
State, in a book to be provided for that pur-
pose, and he shall be entitled to demand, and
receive, for the filing and recording thereof,
and of any revocation thereof, a fee of fif-

teen cents for each folio of one hundred

words contained therein. Service of process
or summons, or of any writ or notice in such
action, shall be made upon the person or
persons so designated as such agent or
agents, in the manner provided by law for
the service of process upon persons residing
in the State, and shall be held and deemed a
valid and effectual service thereof upon such
owner or claimant in like manner, and shall

have the same effect in all respects as if

served personally upon such owner or claim-
ant within this State; but where such party
in the action appears by his attorney therein,

the service of papers shall be upon the at-

torney instead of tlie party, as by law pro-
vided. The original record of such agree-
ment, or a duly certified copy of such record
thereof, shall be deemed and taken to be
sufficient evidence thereof; and no service by
publication of summons in such action shall
be made upon any person or persons, copart-
nership or coqioration. non-resident of this

State, who shall have made and had recorded
such agreement in accordance Avith the pro-
visions hereof, while the same shall remain
in force and unrevoked. Provided, That no
agreement made under the provisions of
this act sliall in anywise affect any action
or proceeding commenced prior to the taking
thereof. And provided further. That such
owner or claimant may at any time revoke
or amend any such agreement made by him
or them; but such revocation shall in no-
wise affect any action or preceding which
shall have been commenced prior to the re-

cording of such revocation, which shall be
executed, acknowledged and recorded in like

manner as hereinljefore provided in respect
to the original agreement. Provided further.
That this act, or anything therein contained,
shall not apply to nor in anywise affect any
action or proceeding for the collection of any
tax, general or special.

§ 4753. When the defendant cannot be
found within the State of which the return
of the sheriff of the county in which the ac-
tion is brought, that the defendant cannot
be found in the county, is prima facie evi-
dence, and upon the filing of an affidavit of
the plaintiff, his agent or attorney, with the
clerk of the court, stating that he believes
that the defendant is not a resident of the
State, or cannot be found therein, and that
he has deposited a copy of the summons In
the post-office, directed to the defendant at
his place of residence — unless it is stated in
the affidavit that such residence is not
known to the affiant— and stating the exist-
ence of one of the cases hereinafter specified,
the service may be made by publication of
the summons by the plaintiff or his attorney
in either of the follo"u-ing cases:
First. When the defendant is a foreign cor-

poration, and has property within this State.

[Statement in affidavit " that defendant Is a cor-
poration or company, established and doing busi-
ness under and by virtue of the laws of the State
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of Illiuols," sufficiently 'shows his corporate char-
acter. ' Broome v. Packett Co., 9 Minn. 239.
An affidavit for publication of summons which

shows defendant to be a foreign corporation suffi-

ciently shows that it cannot be found within the
State. Id.]

TITLE VII. PLEADINGS.

Sec. 4796. Allegation of corporate existence.
4797. Proof of same.
4799. Denial of incorporation.

§ 4796. In actions by or against corpora-
tions, domestic or foreign, it shall in any
pleading be a sufficient allegation that the
plaintiff or defendant is a corporation, to
aver substantially that the plaintiff or de-
fendant, as the case may be, is a corporation
duly organized and created under the laws
of the State, territory or government by
which it may have been incorporated.

See § 2667, subd. 1, and cross-references.

[An averment In an Indictment for the larceny
of warehouse receipts issued by a railroad com-
pany, which alleges that the company was " a
corporation in the State of Minnesota, duly es-
tablished and organized under and by virtue of
the laws thereof," is a sufficient avernient of cor-
f)orate existence, without alleging whether it was
ncorporated under a private statute or the general
laws. State v. Loomis, 27 Minn. 521; s. c, 8 N.
"W. Rep. 758.
Where a corporation Is declared such by the

act incorporating it, it is not necessary to allege
in pleading that the charter has been accepted.
Sons of Temperance v. Brown, 9 Minn. 157.
An allegation as to corporate existence of a de-

fendant being stated In the complaint before the
causes of action, it is unnecessary to repeat such
allegation for each cause of action. West v.
Eureka Imp. Co., 40 Minn. 394; s. c, 42 N. W. Rep.
87.

Recognition and admission of corporate existence
by contracting and dealing with nn alleged cor-
poration, as such, are prima facie evidence of its
incorporation, in an action by it against the party
BO dealing with it, brought on contracts made oh
the faith of such transaction. Mfg. Co. v. Dono-
hue, 29 Minn. Ill; s. c, 12 N. W. :^ep. 354.
An allegation in a pleading that a party Is a

corporation " constituted and organized under the
laws of the State of Minnesota " is a sufficient
allegation of corporate existence under above sec-
tion. Dodge V. Roofing Co., 14 Minn. 49.
One becoming a stockhoiner in a de facto cor-

poration held estopped to question its existence.
Hause v. Mannheimer, 69 N. W. Rep. 810.
Corporate existence need not be alleged ^here

It does not constitute a pnrt of the cause of
action. Holden v. Elevator Co., 72 N. W. Itep.
805.
Pleadln^.s Genernllj-.— Where a complaint

on a promissory note given b.y a corporation re-
fers to a charter which shows a corporation
competent to make notes, it is not necessary to
allege the facts showing for what such note was
given. Gebhard v. Eastman. 7 Minn. 56.
An admission of the making of a contract by

defendant is also an admission of its capacity to
make the contract, and a verdict for plaintiff
should not be set aside because complaint did
not allege that defendant was a corporation.
Monson v. Ry. Co., 34 Minn. 269; s. c, 25 N. W.
Rep. 595.
The admission of the execution of a contract

by a corporation includes an admission of the
power to make it, and of the authority of the
officer or agent who executed it in Its behalf.
Baueman v. Credit Guarantee Co., 47 Minn. 377;
s. c, 50 N. W. Rep. 496.
A complaint by a corporation for the enforce-

ment of a contract made by it with the defendant

need not allege that plaintiff was empowered to
make the contract. Mill Co. v. Beunewitz. 28
Minn. 62: s. c. 9 X. W. Rep. 80: Laud Co. v.
Dayton. 37 Minn. 304; s. c. 34 N. W. Kep. 3.35.
A complaint upon a contract made by a corpora-

tion with the defendant, setting forth "the contract
in terms, which appears to have been made in its
behalf by its president, sufficiently shows that
the president Mas authorized to make the con-
tract. Id.
In an action ex delicto against a corporation

it is not necessary to allege that the acts com-
plained of were committed by agents of the cor-
poration, but it may be averred that thev were
committed by the corporation itself. Gould v.
Eagle Creek School District, 7 Minn. 203.
In an action by individual stockholders for fraud-

ulent issue of bonds, which act is prejudicial to
the interests of the corporation, complaint must
show that it was impracticable for plaintiffs to
move the corporation itself to bring the action.
Hodgson V. D., H. & D. R. Co., 46 Minn. 454; s. c,
49 N. W. Rep. 197.]

§ 4797. In all actions brought by or against
a coii^oration, it shall not be necessary to
prove on the trial of the cause the existence
of such corporation, unless the defendant
shall in his answer expressly aver that the
plaintiff or defendant is not a corporation.

See §§ 2667, subd. 1, 4799. 5117.

[A continued exercise of corporate franchises by
persons claiming to be directors and officers of
a corporation, without objection, is evidence of
the continued existence of such corporation, and
that such persons were directors and officers. Ins.
Co. V. Allis, 24 Minn. 75.
An admission that a corporation Is legally or-

ganized raises the presumption that it has acted
within its corporate powers; and the question
whether Its acts are ultra vires can be raised
only by the State, and not by a private person
not a stockholder. Baker v. Guaranty Loan Co.,
.36 Minn. 185; s. c, 30 N. W. Rep. 464.
In an action by a corporation to enforce a con-

tmct, an allegation of the answer denying plain-
tiff's corporate character Is immaterial.' Land Co.
V. Dayton, 39 Minn. 315; s. c, 40 N. W. Rep. 66.
A denial In the answer of knowledge or informa-

tion sufficient to form a belief as to whether
plaintiff Is a corporation will not Impose on plain-
tiff the necessity of proving its corporate exist-
ence, under above section. Bank v. Loyhed, 28
Minn. 396; s. c, 10 N. W. Rep. 421.
A written contract b.v defendant with plain-

tiff by Its corporate name, held prima facie proof
against defendant of the existence of the cor-
poration. Continental Ins. Co. v. Richardson, 72
N. W. Rep. 458.
Oral testimony held admissible to establish ex-

istence of a corporation de facto. Johnson v.

Schulin, 73 N. W. Rep. 147.
A corporation de facto exists where there is a

law authorizing its creation, an attempt to organ-
ize and user. Id.
Members of an assof^iatlon can testify that they

always claimed to plaintiff that it was a cor-
poration. Id.]

§ 4799. In all actions herein named, an
averment in the answer upon information
and belief, shall not be construed as an ex-

press averment that the plaintiff or defend-
ant is not a corporation, * * *

See § 5117.

[In an action on a written Instrument wherein
defendant has coutracted with plaintiff, desig-
nated therein by a corporate name, it Is itself

sufficient prima facie proof against defendant. In
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tlie nartrre of an adm!??!:'
person represented bj^

'

contract by action- t
Vttiti &'t*; s. C. 15 X.

the right of the
- to enforce the
^. V. Clark, 30

.-2.]

TITLE XVL GABNISHilENT.

See. 5002. Property in hands of corporatiMi.

I 5002. Corporations may be summoned as

ga - ;
_ = - - _ appear bv tlieir casbier.

tr or such officer as they

TTif-. ^ , -- . . —i disdosure of such per-

son or officer shall be considered the dis-

dosTire of the c-orporation: Provided, That
if it appears xo the court that some other

member or officer of the corporation is better

acqtLainted with the subject-matter than the

one makin? the disclosure, the court may
ci'r _ i>erson to make answer in the

fc L.d in case such person neglects

or .-- .-— to &'-^' "^ -'-•s'-^m may be en-

tered as hereir upon default:

and service of ". \:pon the agent

of any corporation not i<x:aied in this State,

but doing business therein through such
agent, shall be a valid service ujwn said cor-

poration.

See f 3967, snbd. 1, and cross-references.

TITLE XVIIL BECEITEfiS.

Sec 50i4. Receiver appointed, when.

I 50i-L A receiver may be appointed:

for that purx>ose may be compelled in the
same manner and subject to the same rules

for examination as any other witness to

testify, but the party calling for such ex-
amination shall not be concluded thereby,
but may rebut it by counter testimony.

See i 2667, snbd. 1, and cross-references.

5 5117. In all actions brought by any cor-

pc-ration. • * * or by the indorsers of any
such corporation * * * upon any promis-
s^jry note, bill of exchange, or other written
instrument for the payment of money only,
executed and delivered by the defendant to

Eueh corporation by its corporate name,
* • the production in evidence of the

Instrument upon which such action is

brought shall be prima facie evidence of the
existence of such corporation. * * *

CHAPTER LXXV.

Actions to Vacate Ctarters, and to Prevent
the TJstirpation of an Office or Franchise.

Jurisdictian.

Sec 533L To annul incorporations obtained by
frand-

.5332. To vacate charter.
5.333. U?^rp:":r or forfeiting offices or

5335. Cl

533€. Coni-ai-i:-

-:vhen several claims

joins as party.

the

Fourth. In the cases r>rovided by law,
w^hen a c-orporation has been dissolved, or is

insolvent, or in imminent danger of in-

solvency, or has forfeited its corporate
rights: and, in like cases, of the property,
within this State, of foreigu corporations.

See i 3138, and cross-references.

CHAPTEB T.yTX,

Witnesses and Evidence.

TITLE L COMPETEXCY OF WIT>ES.SE.S AND
EVIDEXCE.

Judgment.

Sec i/j(A. r

5117. J.

a party, officers may l>e

f corporation, bow proved

f '/Kffi. (As a-mended 3Iarch 2, lSC<i.) A
party Uj the record of any civil action or pro-
-'"^.2, or a fjerson for whose immediate

- such action or proc-eeding is prose-
,,- r'..'.-r li,/' fjf^ lY^f. directors, or offi-

c-ers. • or managing agents of
anr ..ich is a party to the

a/;iion or proceeding, may be
the trial thereof as if under

CT'>r^:^::.::.i:.tion at the in.stance of the ad-
versse iraity <jr i»artie« or any of them, and

.%40. I'.

-o-^L Ir
5342. Coitr.
5343. Judgment-rolL

from office or franchise,
f corporations,
receiver.

Jurisdiction.

{ .5.331. An action may be brought by the
attorney-general, in the name of the State,

whenever the legislature so directs, against
a corporation, for the purpose of vacating or
annulling the act of incorporation, or an act
renewing its corporate existence, on the
ground that such act or renewal was pro-
cured upon some fraudulent suggestion, or
c-onc-ealment of a material fact, by the per-
sons incr>rjK»rated. or some of them, or with
their knowledge and consent,

[It is an implied condition in the charter of
every private corporation, that the State may
resume its franchises for miso-ser or non-nser.
State V. Ry. Co., 36 Minn. 246; a. c, 30 X. W.
Rep. 816.]

§ 5332. An action may be brought by the
attorney-general, in the name of the State.
for the purix.>se of vacating the charter, or
annulling the existence, of a corjioration.
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other than municipal, whenever such cor-
poi-ation:

First. Oflfends against any of the provisions
of the act or acts creating, altering or re-

newing such corporation: or.

Second. Violates the provisions of any law
by which such corporation forfeits its char-
ter by abuse of its powers: or.

Third. Whenever it has forfeited its priv-
ileges or franchises, by failure to exercise
its powers; or.

Fourth. Whenever it has done or omitted
any act which amounts to a surrender of its

corjxirate rights, privileges, and franchises;
or.

Fifth. Whenever it exercises a franchise
or privilege not conferred upon It by law.
And the attorney-general shall bring the

action in every case of public interest, when-
ever he has reason to believe that any of
these acts or omissions can be proved: and
also in every other case in which satis-

factory security is given to indemnify tie
State against the costs and expenses to be
incurred thereby.

[To warrant a forfeiture of corporate fran-
chises for misuser, the misuser must be such as
to threaten a substantial injurv to the public.
State V. Mfg. Co., 40 Minn. 213; s. c. 41 X. W.
Rep. 1020.
Quo warranto is a proper proceeding to try the

right of a foreign corporation to carry on its
corporate business In this State. State v. Ins.
Co., 39 Minn. 53S; s. c. 41 X. W". Rep. lOS.
Proceedings by information in the nature of

quo warranto -will lie directly against a de facto
or pretended corporation for usurpation of cor-
porate franchises, or to oust from the enjoyment
of the privileges thereof. State v. Tracv, 51 X.
W. Rep. 613.]

§ 5333. An action may be brought by the
attorney-general, in the name of the State,

upon his own information, or upon the com-
plaint of a private party, against the pUrty
offending in the following cases:

First. When any person usurps, intrudes
into, or unlawfully holds or exercises any
public office, or any franchise, within this

State, or any office in a corix>ration created
by the authority of this State; or.

Third. When any association or number of
pei-sous act within this State as a corpora-
tion, without being duly inooii^orated. And
the attoniey-geueral shall bring the action
whenever he has reason to believe that any
of tJiese acts can be piwod.

§ 53or>. When several persons claim to be
entitled to the same office or franchise, one
action may l>e brought against all such per-

sons, in order to try their respective rights

to such office or franchise.

§ oooO. When an action is brought by the
attorney-general, by virtue of this chapter,
on the (.x>mi>laint or information of any ixn*-

smi having an interest in the question, the
name of such person shall be joined with
the State as plaintiff.

Judgment.

§ 5339. When a person or a corporation is

adjudged guilty of usurping or intruding
into, or unlawfully holding or exercising,
any office, franchise or privilege, judgment
shall be rendered that such person or cor-
poration be excluded from the office, fran-
chise or privilege. The court may also, in
its discretion, impose upon the defendant a
fine not exceeding one thousand dollars.

[A judgment restraining a corporation from ex-
ercising corporate privileges, and for dissolution,
held sustained bv the findings. State v. Mfg.
Assn., 69 X. W. Rep. 621.]

§ 5340. If it is adjudged that a corporation
has, by neglect, abuse or surrender, forfeited
its corporate rights, privileges and fran-
chises, judgment shall be rendered that the
c-orporation be excluded from such corporate
rights, privileges and franchises, and that
the corporation be dissolved.

Voluntary dissolution. § 3142.

[A corporation is not dissolved by misuser or
non-user of its franchises until its default is judi-
cially ascertained and declared. Ry. Co. v. Mel-
vin. 21 Minn. 339.]

§ 5341. When stich judgment is rendered
against a corporation, the court has power
to restrain the corporation to appoint a re-
ceiver of its property, and take an account,
and make distribution thereof among the
creditors: and the attorney-general, imme-
diately after the rendition of such judgment,
shall institute proceedings for that purpose.

See § 313S, and cross-references.

§ 5342. If judgment is rendered in such
action against a corporation, or against per-
sons claiming to be a corporation, the court
may cause tie costs therein to be collected
by execution against the persons claiming
to be a corix>ration, or by process against the
directors or other officers of such corpora-
tion.

§ 5343. I'ix>n the rendition of sucJi judg-
ment against a corporation. * * * the
.ittaruey-general shall cause a copy of the
judgment-roll to be foitliwith filed in the
office of the secretarv of State.

CHAPTER LXXXin.

Actions Respecting Corporations.

Jurisdicticni.

Sec. 5554. All corporations aud associations
eluded.

5555. Foreign corporation.
5556. Limitation on foreign corporations.
55,^7. Powers of district courts.
5,ViS. Same.
,^559. Same; Injunction.
,"v>l^>. Same.
,V>61. Forfeiture and dissolution.



36 MIXXESOTA.

Actions rc'spectiug corporations — G. S., §§ 5554-55G0.

Proceedings.

Sec. 5562. How commenced.
5563. By creditor.
5564. Notice to creditors.
5565. Account; receiver.
5566. When corporations proved Insolvent.
5567. Distribution of corporate assets.

5568. Same.
5569. Same; stocli subscriptions.
5570. Same; against officer and stockholders.
5571. Supplemental complaint by creditor.

5572. Sequestration; receiver.

Jurisdiction.

§ 5554. This chapter embraces all corpora-

tions, including In such designation all asso-

ciations having any corporate rights,

whether created by special acts or under
general laws.

§ 5555. A foreign corporation may prosecute

in the courts of this State, in the same man-
ner as corporations <;reated under the laws

thei"oof.

§ 5556. A foreign corporation cannot main-

tain an action in this State upon an obliga-

tion or liability arising out of, or in con-

sideration of, an act which is contrary to

the law or policy of the State, or which Is

thereby forbidden in respect to corporations

or associations therein whose general busi-

ness is similai- to that of such foreign cor-

poration.

§ 5557. The district court may compel the

officers of any corporation —
First. To account for their official conduct

in the management and disposition of the

funds and property committed to their

chai-ge;

Second. May decree and compel payment
by them, to the corporation which they
represent, and to its creditors, of all sums of

money, and of the value of all property,

which they have acquired to themselves, or
transferred to others, or have lost or

wasted by anj' violation of their duties as

such officers;

Third. May suspend any such trustee or

other officer from exercising his office, when-
ever it appears that he has abused 'lis trust;

Fourth. May remove any trustee or officer

from his office, upon proof or conviction of

gross misconduct;
Fifth. (As amended April 18. 1893.) May

direct, if necessary, a new election to be
held, by the body or board duly authorized
for that purpose, to supply any vacancy
created by such removal; Provided, That in

case of the removal of a director or di-

rectors, or trustee or trustees, or other offi-

cer, the election shall be conducted under
and pursuant to the order, direction and con-
trol of the court by a disinterested person
appointed by the court; And. provided
further. That in case of the removal of a
majority of the directors or trustees, the
court may appoint a person who shall act as
temporary receiver of the corporation until
a new election shall be held and the newly

elected directors or trustees shall have quali-

fied. Said receiver shall give a bond in such
amount as the court may require and shall

continue the business of the corporation un-
der and pursuant to the order, direction and
control of the com't. An appeal from an
order or judgment removing an officer or
trustee shall not operate to stay the effect

thereof or proceedings thereunder, but the
term of office of any officer, director or
trustees so elected to fill any vacancy, or of
any receiver so appointed by the court, shall

be terminated by a reversal or vacation of
said order or judgment by the supreme
court.

Sixth. May set aside all alienations of
property made by the trustees or other offi-

cers of any corporation, contrary to the pro-
visions of law, or for purposes foreign to the
lawful business and objects of such coiiio-

ratiou, in cases wliere the person receiving
such alienation liuew the puiiDose for which
the same was made; and
Seventh. May restrain and prevent any

such alienation, in cases wliere it is threat-
ened, or there is good reason to apprehend
that it is intended.

[Right of corporate creditor, suffering loss pecu-
liar to himself through an otHcer's neglect of duty,
to maintain an action at law against the latter.
Bank Y. Harper, 63 N. W. Rep. 1079; Bank v.
Loan Co., id.

When the managers and majority of the stock-
holders divert the company and its property from
their legitimate purposes, for the benefit of one
of such majority, a minority stockholder may
bring suit without applying to have suit brought
in the name of the corporation. Rothwell v.

Robinson, 39 Minn. 1: s. c. 38 N. W. Rep. 772.
In an action by one stockholder against the

rest for an accounting and appointment of re-

ceiver, petition denied on the facts proven. Roth-
well V. Robinson, 44 Minn. 538; s. c, 47 N. W.
Rep. 255.
An action to recover a corporate debt from cor-

porate officers on the ground of fraud, held not
an action for a penalty which is triable in the
county where the cause of action accrued.
Flowers v. Bartlett, 68 N. W. Rep. 976.]

§ 5558. Whenever any visitorial powers
over any corporation are vested by statute in

any coiiwrate body or public officer, tlie

provisions of the preceding section shall not

be construed to impair the powers so vested.

§ 5559. Upon a complaint filed under the

direction of the attorney-general in any
district court, such court has power to re-

strain, by injunction, any corporation from
assuming or exercising any franchise, liberty

or privilege, or transacting any business not

authorized by the act by or under which
such corporation was ci'eated, and to I'e-

strain any individuals from exercising any
corporate rights, privileges or fx-auchises not

granted to them by law.

§ 5560. Such injunction may be issued be-

fore the coming in of the answer, upon satis-

factory proof that the defendant complained
of has usurped, exercised or claimed any
franchise, privilege, liberty, or coiiiorate

right not granted to it.
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§ 5561. Whenever any railroad company
doing business in this State shall charge,

demand or receive unreasonable rates for the
transportation of freight or passengers over
any portion of its line of railroad, or violate

any of the provisions of its act or acts of

incorporation, or any other law binding upon
such corporation, or if any incoi^porated com-
pany remain insolvent for one year, or for

one year neglects or refuses to discharge its

notes or other evidence of debt or for one
year suspends the lawful business of such
corporation, such company or corpoi'ation

shall be deemed to have forfeited the rights,

privileges and franchises gi*anted by any act
or acts of incorporation, or acquired under
the laws of this State, and shall be adjudged
to be dissolved; and it is hereby made the
duty of the attorney-general to make com-
plaint in the district court in any county in

which such company or corpoi'ation may be
doing business, against any company or cor-

poration who shall in any manner violate
any of the provisions of this section, or com-
mit any of the acts herein recited; and upon
the tinal in said court, or any court to which
the same may be transferred, if it shall be
established, by the finding of the court, or the
verdict of the jury, that any of the acts
herein recited have been committed by such
coi-poration or company, the said court shall
render judgment of forfeiture and the dis-

solution of such corporation, and may ap-
point receivers as in other cases provided for
in this act. Upon the trial of any action
commenced against any railroad company or
corporation for charging, demanding or re-

ceiving unreasonable rates for the transpor-
tation of freights or passengers, under the
pi-ovisions of this section, the court or jury
before whom the same is tried shall And
specially whether such company or corpora-
tion has charged, demanded or received un-
reasonable i-ates for such transportation.

Proceedings.

§ 5562. Actions may be commenced against
coiTDorations, whether created under the laws
of this State, or any other State or country,
except as otherwise expressly provided, in
the same manner as other civil actions; and
where service of summons is made according
to the statute, the plaintiff may proceed
thereupon in the same manner as in civil
actions against natural persons.

[A stockholder who assents to an ultra vires
contraot cannot afterward sue to annul it. Stew-
art V. Transportation Co., 17 Minn. 372.
A court of equity will not entertain an action

by a stockholder to prevent the carrying out of a
contract made by the corporation, when the latter
itself refuses to act upon, and repudiate the
same. Id.

If a plaintiff bringing an equitable action as
stockholder, to protect his stock, is a legal stock-
holder it is immaterial whether or not he be-
came such upon a bona fide subscription to the
stock of the company. Id.

Plaintiff brought an action for lands against
a corporation of which he claimed to be president,
and hare summons served upon himself as such
president, and upon another person as secretary.
Held, that certain stockholders should have been
served with summons and permitted to answer.
Morrill t. Mfg. Co., 46 Minn. 260; s. c, 48 N. W.
Rep. 1124.]

§ 5563. Whenever any creditor of a corpo-
ration seeks to charge the directors, trustees,
or other superintending officers of such cor-
poration, or the stockholders thereof, on ac-
count of any liability created by law, he
may file his complaint for that purpose, in
any district court Avhich possesses jurisdic-
tion to enforce such liability.

[Right of a creditor under G. S. 1878, ch. 78
(G. S. 1S94, ch. 76), to require stockholders to
be made parties and have their liabilities ascer-
tained and enforced for the benefit of all creditors,
though the creditor who instituted the original
action did not ask for such relief. Bank v. Real
Estate Co., 63 N. V,\ Rep. 1068.
In a proceeding against an insolvent corpora-

tion under this chapter to wind up its affairs and
distribute its assets among creditors, a creditor
may be allowed by the court, in its discretion,
to come in and become a party after expiration of
the time previously limited for such purpose.
Spooner v. Bay St. Louis Svndicate, 51 N. W. Rep.
377.
Judgment by default may be taken against a

stockholder. Id.
In an action commenced under this chapter, to

have a corporation adjudged insolvent, a creditor
uno has become a party, and proved his claim,
may appeal from an order directing a sale of
the property of the insolvent, and also from an
order confirming such sale. But on an appeal
from the latter only the regularity of the sale
and the adequacy of the price obtained can bfr

considered. Hospes v. Mfg. & Car Co., 41 Minn.
2.56; s. c, 43 N. W. Rep. 180.

In an action by creditors of an insolvent cor-
poration, under above section, against the corpora-
tion and certain stockholders therein, from whom
amounts are due on shares of stock, a finding
that such persons were " stockholders " includes
a finding that every condition precedent to their
becoming full stockholders, and subject to lia-

bilitv, has been performed or waived. Arthur v.

Clarke. 46 Minn. 491; s. c. 49 N. W. Rep. 252;.

Masonic Temple Assn. v. Channell, 43 Minn. 358;.

s. c, 45 N. W. Rep. 716, distinguished, id.]

§ 5564. Whenever any action is brought
against any corporation, its directors or
other superintending officers, or stockholders,

according to the provisions of this chapter,

the coui-t, whenever it appears necessary or

proper, may order notice to be published, in

such manner as it shall direct, requiring all

the creditors of such corporation to exhibit

their claims and become parties to the action,

within a reasonable time, not less than six

months from the first publication of such
order, and, in default thereof, to be pre-

cluded from all benefit of the judgment
which shall be rendered in such action, and
from any distribution which shall be made
under such judgment.

§ 5565. The court shall proceed thereon as
in other cases, and, when necessary, shall

cause an account to be taken of the property

58
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and debts due to and from such corporation,

and shall appoint one or more receivers.

District court may appoint receiver, when.

§ 3138.

[A receiver of a corporation, appointed under
this section, may avoid a prior chattel mortgage
of the corporation on the ground that it was not
filed as required by law. F. L. & T. Co. v.

Engine & Mach. Works, 35 Minn. 543; s. c, 29

X. W. Rep. 349.]

§ 5566. If, on the coming in of the answer,

or upon the taking of any such account, it

appears that such coi-poratiou is insolvent,

and that it has no property or effects to

satisfy such creditors, the court may pro-

ceed, vsithout appointing any receiver, to as-

certain the respective liabilities of such di-

rectors and stockholders, and enforce the

same by its judgment as in other cases.

[If a creditor of an insolvent corporation ap-
pear and talie part in proceedings against it, he
will. In a collateral proceeding, be bound by the
judgment rendered in this proceeding. Nelson v.

Jenks, 51 Minn. 108; s. c, 52 N. W. Rep. 1081.

The Insolvencv of a corporation at a particular

time is not shown by proof that several weeks
after that time it made a general assignment for

the benefit of creditors. Redding v. Godwin, 44

Minn. 355; s. c, 46 X. W. Rep. 563.]

the shares of stock held b.y him or so much
thereof as is necessary to satisfy the debts
of the company.

§ 5570. If the debts of the company re-

main unsatisfied, the court shall proceed to
asceituin the respective liabilities of the
directors or other officers, and of the stock-
holders, and to adjudge th»' amount payable
by each, and enforce the judgment as in

other cases.

[In a proceeding under above section, against
an Insolvent corporation and its stockholders, If

part only of the subscribers are made parties, the
court may charge those brought in with a just
proportion only of the corporate debts. Clarke v.

Opera House Co., 58 Minn. 16; s. c. 59 N. W.
Rep. G32.
The remedy provided in above section Is the

method of enforcing the individual liability of a
stockholder in a manufacturing corporation, and
such action must be in the nature of a suit in
equity, prosecuted by or in behalf of all creditors,
against the corporation, and all the stockholders
on whom such liability rests. Johnson v. Fischer,
30 Minn. 173; s. c, 14 X. AV. Rep. 799.

If, in proceedings under this chapter, to collect
assets of an insolvent corporation, and enforce
individual liability of stockholders, all stockholders
are not joined as parties, the defect is waived if

objection is not taken by answer or demurrer;
and, if any stockholders joined as parties are not
served or brought into court, the defect is waived
if the others go to trial on the merits without
applying to have the cause stayed until their as-
sociates are brought in. Arthur v. AViliius, 44
Minn. 409; s. c, 46 X. W. Rep. 851.]

§ 5567. Upon a final judgment in any such

action to restrain a cori^oration or against

directors or stockholders, the court shall

cause a just and fair distribution of the

property of such corporation, and of the

proceeds thereof, to be made among its

creditors.

§ 5568. Upon a final judgment on any such
complaint, the court shall cause a just and
fair distribution of the property of all such
corporations, and of the proceeds thereof,

not distributed prior to the passage of this

act, to be made in the following manner:
After the payment of costs, debts due the

United States, the State of Minnesota, all

taxes or assignments levied and unpaid, ex-

penses of the receivership and executing the

trust, the receiver shall pay in full, if suffi-

cient there remains for that purpose, the

claims duly proven of all servants, clerks, or

laborers for personal services or wages ow-
ing from such corporation, for services per-

formed for the three months preceding the
appointment of a receiver of such corporation

as provided in section nine (9) and the bal-

ance of said estate shall then be distributed

among the general creditors of such corpo-

ration under the direction of the court.

§ 5569. In all cases in which the directors

or other officers of a corporation, or the
stockholders thereof, are made parties to an
action in which a judgment is rendered, if

the property of such corporation is insuffi-

cient to discharge its debts, the court sliall

proceed to compel each stockholder to pay
in the amount due and remaining unpaid on

§ 5571. If any creditor of a corporation de-

sires to make such directors or stockholders
parties to the action, after a judgment
therein against the corporation, he may do
so. on filing a supplemental complaint
against them, founded upon such judgment;
and if such decree was rendered in a pro-

ceeding instituted by the attorney-general,

such creditor may, on his application, be
made complainant therein, and may, in like

manner, make the directors and stockholders
sought to be charged, defendants in such
action.

§ 5572. Whenever a judgment is obtained
against any coiiwration incorporated under
the laws of this State, and an execution is-

sued thereon is returned unsatisfied in whole
or in part, upon the complaint of the person
obtaining such judgment, or his representa-
tives, the district court within the proper
county may sequestrate the stock, property,
things in action and effects of such corpora-
tion, and appoint a receiver of the same.

[An Insolvent corporation cannot, bv making
an assignment under the Insolvent laws, defeat
a proceeding instituted for the receiver under
iiliove, section. State v. Bank. 55 Minn. 139; s. c,
50 X. W. Rep. 575.
A receiver cannot be appointed for a corpora-

tion, other than a bank or iiisnrance companv.
on the application of a creditor who has not first
executed his legal remedies as required by § 5572.
Klee V. Steele Co.. 62 X. W. Rep. 399.
In an action against a corporation to collect

and convert its assets and apportion them among
creditors under this chapter, the individual lia"-

bility of stockholders may be enforced upon the
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applifiition of any creditor who is a party to
the proceedings, although the complaint of the
Judgment creditor who instituted them, did not
demand any such relief. Arthur v. Willius, 44
Minn. 400; s. c, 46 N. W. Rep. 8.51.

The individual liability of stockholders, imposed
by Const., art. X, § 3, may be enforced in a se-
questration proceeding against the corporation
under this chapter, upon the application of any
creditor who has become a party to the proceed-
ings. Arthur v. "Willius, 44 Minn. 40!J; s. c, 4(5

N. "W. Rep. Si")!: McKusick v. Seymour, 50 id. 1114.
The equitable right of creditor of an insolvent

corporation to compel the holders to pay for
" bonus " stock may be enforced in a sequestra-
tion proceeding under this chapter, upon the com-
plaint of any interested creditor who has become
a partv to the proceeding. Hospes v. Mfg. &
Car ("o., 50 N. W. Rep. 1117.
AVhere execution against a corporation has been

returned unsatisfied, and a receiver has been ap-
pointed for all corporate property, a creditor of
the corporation who recovers damages against it

after the property is thus taken into custody has
no right to redeem real estate sold by the re-

ceiver under direction of the court. Watkins v.

Mfg. Co., 41 Minn. 150; s. c, 42 N. W. Rep. 862.]

CHAPTER LXXXVI.

The Penal Code.

Tit. 15. Crimes against property.
18. General provisions.

TITLE XV. CRIMES AGAINST PROPERTY.

Sec. 6379. Officer of corporation selling forged
script or stock.

6.S80. Fraudulently indicating person as cor-

porate officer.

6445. Fraud in subscriptions for stock of cor-

porations.
6446. Fraudulent issue of stock, scrip, etc.

6448. Fraud in keeping accounts, etc.

6449. Officer of corporation publishing false

reports of its condition.
6450. Director defined.

§ 6379. An ofBcer, agent, or other person,

employed by any company or corporation

existing under the laws of this State, or of

any otlier State or territory of the United

States, or of any foreign government, who
willfully and with a design to defraud, sells,

pledges or issues, or causes to be sold,

pledged or issued, or signs or procures to be

signed with intent to sell, pledge or issue,

or to be sold, pledged or issued, a false,

forged or fraudulent paper, writing or in-

strument, being or pui'porting to be a scrip,

certificate or other evidence of the owner-
ship or transfer of any share or shares of

the capital stock of such company or cor-

poration or a bond or other evidence of

debt of such company or corporation, or a
certificate or other evidence of the owner-
ship or of the transfer of any such bond or

other evidence of debt, is guilty of forgery

in the third degree, and, upon conviction,

in addition to the punishment prescribed in

this title for that offense, may also be sen-

tenced to pay a fine not exceeding three

thousand dollars.

See § 2682, and cross-references.

§ 6380. The false making or forging of an
instrument or writing, purporting to have
been issued by or in behalf of a corporation
or association. State or government, and
bearing the pretended signature of any per-
son, therein falsely indicated as an agent or
officer of such corporation, is forgery in the
same degree, as if that person were in truth
such officer or agent of the corporation or
association. State or government.

See § 2682, and cross-references.

§ 6445. A person who signs the name of a
fictitious person to any subscription for, or
agreement to take stock in any corporation,
existing or proposed, and a person who signs,

to any subscription or agreement, the name
of any person, knowing that such pei'son

does not intend in good faith to comply with
the terms thereof, or under any understand-
ing, or agreement, that the terms of such
subscription, or agreement, are not to be
complied with, or enforced, is guilty of a
misdemeanor.

§ 6446. An officer, agent, or other person
in the service of any joint-stock company, or
corporation formed or existing under the
laws of this State, or of the United States,

or of any State, or territory thereof, or of

any foreign government or country, who v'il-

fully and knowingly, with intent to de-

fraud; either
1. Sells, pledges, or issues, or causes to be

sold, pledged, or issued, or signs or exe-
cutes, or causes to be signed or executed
with Intent to sell, pledge, or issue, or to

cause to be sold, pledged, or issued, any cer-

tificate or instrument pui-porting to be a cer-

tificate, or evidence of the ownership of any
share or shai-es of such company or corpora-
tion, or any bond or evidence of debt, or
writing purporting to be a bond or evidence
of debt of such company or corporation,
without being first thereto duly authorized
by such company or corporation, or con-
trary to the charter or laws under which
such corporation or company exists, or in

excess of the power of such company or cor-

poration, or of the limit proposed by law, or
otherwise, upon its power to create or issue
stock or evidence of debt; or

2. Reissues, sells, pledges, or disposes of,

or causes to be reissued, sold, pledged or
disposed of, any surrendered or canceled cer-

tificates, or otlier evidence of the transfer
or ownership of any such share or shares.

Is punishable by imprisonment in the State
prison for not less than three years nor
more than seven years, or by a fine not ex-
ceeding three thousand dollars, or by both.

Liability of stockholder who is guilty of fraud.

§ 2455; see § 2682.

§ 6448. A director, oflBcer, or agent of any
corporation or joint-stock association, who
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kno"n-ingly receives or possesses himself of
any property of such corporation or asso-
ciation, otherwise than in payment of a just
demand, and with intent to defraud, omits
to malie, or to cause or direct to be made,
a full and true entry thereof, in the books or
accounts of such corporation or association;
and a director, officer, agent, or member of
any corporation or joint-stock association,

who, with intent to defraud, destroys, alters,

mutilates, or falsifies, any of the books,
papers, writings or securities belonging to
such corporation or association, or makes or
concurs in making any false entry, or omits
or concurs in omitting to make any material
entry in any book of accounts, or other rec-

ord or document kept by such corporation or
association, is punishable by imprisonment
in the State prison not exceeding ten years,
or by imprisonment in a county jail not ex-
ceeding one year, or by a fine not exceeding
five hundred dollars, or by both such fine

and imprisonment.

See § 2644, and cross-references.

§ 6449. A director, officer, or agent of any
corporation or joint-stock association, who
knowingly concurs in making or publishing
any written report, exhibit, or statement of
Its affairs or pecuniary condition, containing
any material statement which is false, other
than such as are elsewhere, by this code,

specially made punishable, is guilty of a
misdemeanor.

§ 6450. The term " director," as used In
this chapter, embraces any of the persons

having by law the direction or management
of the affairs of a corporation, by whatever
name such persons are described in its char-
ter, or are known in law.

Election of directors. § 2GG2.

TITLE XVIII. GENERAL PROVISIONS.

Sec. G535. Construction of terms.

§ 6535. In construing this code, or an in-

dictment or other pleading in a case provided
for by this code, the following rules must be
observed, except when a contrary intent is

plainly declared in the provisions to be con-
strued, or plainly apparent from the context
thereof:

13. The term " person " Includes a corpora-
tion or joint association as well as a natural
person. * * *

CHAPTER XCVin.

Pleas.

Sec. 6784. Plea of guilty by a corporation.

§ 6784. A plea of guilty can in no case be
put in, except by the defendant himself, in

open court, unless upon an indictment
against a corporation, in which case it may
be put in by counsel.

See § 2667, and cross-references.

LEGISLATIVE ACTS RELATING TO CORPORATIONS ENACTED
SUBSEQUENTLY TO 1890.

1. To legalize certain defectively organized cor-
porations.

2. To prohibit pools and trusts.
3. To prohibit employers from requiring surrender

of rights of citizenship by employes.
4. To enable corporations incorporated by special

act, to alter their powers and organizations
in certain respects.

5. To define who are entitled to stoclv certificates,
of what they are evidence, and to provide
for their renewal when lost or destroyed.

6. To provide for suits against receivers and as-
signees.

7. To legalize, in certain cases, proceedings for
extending the period of corporate existence.

8. To cure certain irregularities in the organiza-
tion of private corporations under the gen-
eral la'ws.

9. To regulate the employment of children.
10. Relative to criminal offenses committed by

corporations.
11. To legalize acknowledgments taken by oflQcers

of corporations as notaries public.
12. To legalize articles and acts of certain corpora-

tions.
13. To authorize the extension of term of corpo-

rate existence in certain cases.
14. To provide for the appointment, by foreign

corporations, of agents to receive service
of summons.

15. To prohibit blacklisting and coercing of em-
ployes.

16. To provide a penalty for coercing employes.
17. To legalize certain corporations and validate

transfers of property made by them.
18. To compel transfer agents to exhibit transfer-

book and list of stockholders.
10. To legalize certain deeds heretofore made by

corporations.
20. To provide for enforcement of personal lia-

bility by assignees and receivers.

Act 1.

AN ACT to legalize certain coi-porations.

Be it enacted by the legislattire of the
State of Minnesota:

Section 1. That in any case where there
has been heretofore any attempted formation
and organization or renewal of any corpora-

tion under any of the general laws of this

State, and the persons so attempting to form
or organize or renew any corporations have
actually adopted and signed articles of as-
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sociation in which the business specified to
be carried on by them as such coi-poration
was such as might be lawfully carried on
under said laws, and have, in fact, proceeded
as such corporation under the corporate
name assumed by them to transact and
carry on such business, and in the pursuit
thereof have in good faith received and trans-
ferred by conveyance to or from such body
corporate in such corporate name any prop-
erty, real or personal, such attempted forma-
tion and organization or renewal in each and
every such case is hereby legalized and de-
clared a valid and effectual formation and
organization or I'enewal of such corporation
under the name assumed, notwithstanding
the omission of any other matter or thing
by law prescribed to be done or observed
in the formation, organization or renewal
thereof. And any and all conveyances of
property, real or personal, in good faith and
lawful form, made to or by any such body
under the corporate name so assumed, are
hereby legalized and declared as valid and
effectual for the purposes intended thereby
as if such body corporate had been origi-

nally in all things duly and legally incorpo-

rated. Provided, That no such corporation
nor any of the acts or doings thereof shall

be or are hereby validated, unless such so-

called coi'poration shall within ninety [90]
days from the passage of this act file in the
oflice of the secretary of State, and also In

the register of deeds in the county in which
Is the principal place of business of said cor-

poration, its articles of incorporation, if the
same have not been heretofore so filed, and
shall at the time of filing such articles in

the office of the secretary of State, pay into

the State treasury the fees provided tor by
chapter two hundred and twenty-five (225)

of the general laws of one thousand eight

hundred and eightj'-nine (1889), if the date
I

of such attempted organization is subsequent
to the passage of said law.

§ 2. This act shall take effect and be in

force from and after its passage.
(Approved April 18, 1891.)

See § 3146.

Act 2.

provisions or any other commodity or article
whatever, or shall create, enter into, become
a member or a party to any pool, agreement,
combination or confederation to fix or limit
the amount or quantity of any commodity
or articles to be manufactured, mined, pro-
duced or sold in this State, shall be deemed
guilty of a conspiracy to defraud, and be
subject to indictment and punishment, as
provided in the next section.

§ 2. (As amended April 8, 1893.) Any per-
son or corporation found guilty of a viola-
tion of this act shall be punished by a fine of
not less than one hundred (100) dollars, nor
to exceed five thousand (5,000) dollars, and

I

be imprisoned in the State prison for not less
! than one year nor more than ten years: Pro-
vided. hoAvever, That this act shall not affect

1

uor shall the same apply to any offense com-
I mitted before the passage hereof; but any
person having violated the provisions of said
section previous to the passage of this act

I

shall be prosecuted and punished in the man-
:

uer and according to the provisions of the
' statutes in force at the time of the commis-
sion of such offense.

§ 3. Upon the trial of an indictment
against a corporation or a copartnership for
a violation of the first section of this act, all
officers and agents of such corporation or
copartnership shall be competent witnesses
agaiu.st the defendant on trial, and such offi-

cers and agents may be compelled to testify
against such defendant and produce all
books and papers, in his custody or under his
control, pertinent to the issue in such trial,
and shall not be excused from answering
any such question or from producing any
l)ooks and papers because the same might
tend to criminate such witness; but nothing
which such witness shall testify to and no
books or papers produced by him shall in
any manner be used against liim in any suit,
civil or criminal, to which he is a party.

§ 4. All acts and parts of acts in conflict
with this act be and the same are hereby
repealed

§ 5. This act shall take effect and be in
force from and after its passage.
(Approved April 20, 1891.)

AN ACT to prohibit pools and trusts in the
State of Minnesota.

Be it enacted by the legislature of the
State of Minnesota:

Section 1. If any corporation organized
under the laws of this State or any other
State or country for transacting or con-
ducting any kind of business in this State,
or any partnership or individual shall create,
enter into, become a member of or a party
to any pool, trust, agreement, combination
or confederation with any other corporation,
partnership or individual to regulate or fix
the price of oil, lumber, coal, grain, flour.

See Const., art. IV, § 35.

Act 3.

AX ACT declaring it a misdemeanor on the
part of employers to require as a condition
of employment the surrender of any rigQl
of citizenship.

Be it enacted by the legislature of the
State of Minnesota:

Section 1. Any person or partnership car-
rying on any trade or business in this State,
and any corporation created under general
or special laws, foreign or domestic, and ex-
ercising public or private franchises therein,
are hereby forbidden from requiring or de-
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manding of or from any servant or employe,
on any condition wliatever, tlie surrender in

writing or by parol, or the abandonment or
any agreement to abandon any lawful rigbt
or privilege of citizenship, pul)li(' or private,
political or social, moral or religious, and
whoever violates the provisions of this act
shall be deemed guilty of a misdemeanor and
upon a conviction shall lie fined in a sum not
exceeding one hundred dollars and shall
stand committed to the common .iail of the
proper county until such fine and costs of
prosecution are paid, or in lieu of such fine

the proper court may, in its discretion, sen-
tence the convicted party to imprisonment in

the county jail of the proper county for a
term not exceeding ninety days.

§ 2. The president, vice-president, secre-
tary, genei'al superintendent, or other prin-
cipal officer of any such partnership, associa-
tion or corporation as is named in section
one of this act, who may direct or l)e a party
to the violation of the provisions hereof,
shall be taken and deemed as persons within
the meaning thereof and shall be held
liable in all courts and places for a violation
by such partnership or corporation of the
provisions thereof.

§ .*]. The county attorney of any county, or
the proper prosecuting officer of any city or
municipality in this State, is hereby author-
ized and directed to commence and to prose-
cute to termination before the proper court
all violations of the provisigns of this act,
whenever the same are brought to his notice.

§ 4. All acts and parts of acts inconsistent
with this act are hereby repealed.

§ 5. This act shall take effect and be in
force from and after its passage.
(Approved March 3, 1893.)

See § 2667, subd. 5, and cross-references.

Act 4.

AN ACT to enable corporations incorporated
by or under special acts of the legislature
of Minnesota, to alter their powers and
organizations in certain respects.

Be it enacted by the legislature of the
State of Minnesota.

Section 1. That the shareholders in any
body corporate heretofore chartered, incor-

porated or organized by or under any special

act or acts of the legislature of the State or

territory of Minnesota, may by i-esolution

adopted at any regularly called meeting of

such shareholders. l)y a majority vote in

number and amount of such shareholders
and the shares in said corporation and speci-

fying the exact nature of the change in-

tended, alter the number of the members of

the board of directors of said body corporate
(whether by increasing or diminishing the
same) to any number so designated, not less

than three or more than fifteen, or may. in

like manner, increase or diminish the amount

of the capital stock in said body corporate or
tlie number of shares of stock therein, or
may in like manner establish one hundred
dollars as the par value of shares of stock in
said body corporate and provide for tlie con-
version of outstanding shares of said body
corporate into shares thereof of the par value
of one hundnnl dollars.

§ 2. That any body corporate adopting any
such resolution shall cause to be prepared a
certificate setting forth such resolution in
full and stating the time when the same was
adopted, which certificate shall be subscriljed

and sworn to by the president or otlier cliief

executive officer and also by the secretary of
such body corporate, and shall be tiled, pub-
lished and recorded in the same manner pro-
vided in and by title one of chapter thirty-

four of the general statutes of one thousand
eight hundred and seventy-eight for tlie fil-

ing, recording and publication of articles of
incoi'poration of corporations organized un-
der the provisions of that chapter and title;

and thereupon the change so resolved upon
shall become effectual and said resolution
shall be of the same force and effect as if

the provisions therein contained had been
a. part of the original act of incorporation
of said body politic.

§ 3. This act sliall take effect and be in

force from an.d after its passage.
(Approved March 11, 1893.)

Act 5.

AN ACT to define who are entitled to stock
certificates, of what they are evidence, and
to provide for their renewal when worn
out, damaged, lost or destroyed.

Be it enacted by the legislature of the State
of Minnesota:

Section 1. Any owner or holder of any
shares of a corporation which issues cer-

tificates to such owners or holders when
fees and dues are paid to such coi-poration

shall be entitled to a certificate which shall

show the number of shares to which he is

entitled, and said certificate shall be prima
facie evidence of such ownership.

§ 2. If any such certificate be worn out or
damaged then, upon the same being pro-

duced to the proper officers of said corpora-
tion issuing the same, and a demand being
made, and an offer of surrender of such
certificate so worn out or damaged, it shall

be the duty of said coi'poration to issue to

the party in whom such sliares are vested
a new and marketable one without requir-

ing any indemnity. When any certificate is

lost of destroyed upon proof thereof a new
certificate shall l>e given upon sufficient

indemnity being given to such corporation.

If the evidence is clear that said certificate

has been lost or destroyed and it has not
been heard of for a period of seven years, it

shall be the duty of said corporation to issue

a new certificate without indemnity; and the
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secretary anrl other proper ofBcers shall
make record thereof in his register of share-
holders and said corporation shall be re-

lieved from all damaires in reference thereto.

§ 3. This act shall take effect and be in

force from and after its passage.
(Approved April 8, 1893.)

[Right of stockholder to a new certificate in
place of one lost without giving bonds determined.
Guilford v. Western Union Tel. Co., 64 N. W.
Rep. 1021.
Au action may be maintained by a stockholder

against a foreign corporation to compel the issue
of a corporate certificate in place of one lost.
Id.; s. c, 43 Minn. 434; s. c. 46 N. W. Rep. 70.]

Act 6.

AN ACT providing for suits against receiv-
ers and assignees or managers of property
tinder the control of the courts of this

State.

Be it enacted by the legislature of the
State of Minnesota:

Section 1. That every receiver, assignee or
manager of any property appointed by a
court or managing the same under the direc-

tion of any court of this State, may be sued
in respect to any act or transaction of his
in carrying on the business connected "svith

such property or corporation T\'ithout the
previous leave of the court by whom or in

which sttcli receiver, assignee or manager
was appointed or under which he is acting.

§ 2. Any such suit may be brought in such
county or jurisdiction as the same could have
been brought against the person or corpora-
tion represented by such receiver, assignee
or manager before such receiver, assignee or
manager had Iveen appointed or taken charge
of such property, and such action shall be
tried against such receiver, assignee or man-
ager in the same manner and subject to

the same rules of procedure as against the
person or corporation for whom he acts un-
der the court in case no receiver, assignee
or manager had been appointed.

§ 3. Any judgment recovered as aforesaid
against such receiver, assignee or manager
in any court shall be paid by said receiver
as a part of the expenses of managing said
property.

§ 4. This act shall take effect and be in

force from and after its passage.
(Approved April 11, 1893.)

Appointment of receiver. § 313S. Duties of

receiver. § 3140.

Act 7.

AN ACT to legalize, in certain cases, pro-

ceedings for extending the period of cor-

porate existence.

Be it enacted by the legislature of the
State of Minnesota:

Section 1. That in any case where a corpo-

ration created by the laws of this State shall.

within the period of its corporate existence
as originally defined, have heretofore initi-

ated proceedings authorized by law for the
extension of its corporate existence, and sajd
proceedings have been regularly taken and
consummated, except that the original pea-iod
of corporate existence had expired prior to
the making of the newspaper publication of
the resolution or amendatory articles in that
behalf required by law, the said proceedings
are hereby legalized, and declared as valid
as though such publication had been made
before the original corporate term had ex-
pired.

§ 2. This act shall take effect and be in
force from and after its passage.
(Approved April 19, 1893.)

Duration of corporate existence. § 2&40. Cor-

poration may be renewed. § 2653.

Act 8.

AN ACT to cure certain irregularities in the
organization of private corporations under
the general laws of this State.

Be it enacted by the legislature of the
State of Minnesota:

Section 1. That every private corporation,

heretofore in good faith organized or at-

tempted to be organized under the general
laws of this State, but whose articles of in-

corporation have been irregularly published
or for an insufficient length of time, but
where the persons organizing the same have
acted in good faith, and corporate meetings
have been held, and business transacted, and
such de facto corporation has acted in all

things as though there were no errors or

omissions in its organization, the same is

hereby declared to be in law a valid and
legal "corporation de jure, and shall be so

deemed and held, in all courts, and as to all

transactions past and future, and the liabili-

ties of the stockholders and incorporators

shall be those of a corporation de jure and
the same as though there was no defect in its

organization. Provided, This act shall not

affect any action at law now pending.

§ 2. Tliis act shall take effect and be in

force from and after its passage.
(Approved April 18, 1893.)

See Act of 1S91, at p. 40.

Act 9.

AN ACT to regulate the employment of
children.

Be it enacted by the legislature of the State

of Minnesota:

Section 1. (As amended April 23, 1897.) No
child under fourteen (14) years of age shall

be employed at any time in any factory or

workshop, or about any mine. No such child

shall be employed in any mercantile estab-
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lisliment nor in the service of any telegraph,
telephone or public messenger company ex-
cept during the vacation of the public schools
in the town where such child is employed.
No child under sixteen (16) years of age shall
be employed at any occupation dangerous or
injurious to life, limb, health or morals; nor
at any labor of any Icind outside of the fam-
ily of such cliild"s residence before six o'cloelj

In the morning, nor after seven o'clock in the
evening, nor more than ten (10) hours in any
one day. nor more than ten (10) hours in any
one weelx, except in accordance with the fol-

lowing express permission or condition, to

wit: Children not less than fourteen years of
age may be employed in mercantile estab-
lishments on Saturdays and for ten days
each year before Christmas until ten (10)

o'clock in the evening; Provided, however,
That this permission shall not be so con-
strued as to permit such children to toil

more than ten hours in any one day, nor
over sixty hoiu's in any one week.

§ 2. No child under the age below which
all children are by law required to attend
shall in the year next sxiccQcding any
birthday of said child be employed in any oc-
cupation during the hours in which the pub-
lic schools in the town or city in which he
resides are in session, unless or until the said
year he has attended some school for at least
a period of time equal to that required by
law for attendance of school.

§ 3. The commissioner of labor, the factory
inspector or any assistant factory inspector
shall have power to demand a certificate of
physical fitness from some regularly licensed
physician in the case of children who may
seem physically unable to perform the labor
at which they may Ije employed, and no
minor shall be employed who cannot obtain
such a certificate.

§ 4. No child under sixteen years of age
who cannot read and write simple sentences
in the English language shall, except In va-
cations of the public sehoois be employed at
any indoor occupation, provided such child
is not a regular attendant at a day or
evening school.

§ 5. (As amended April 2.3, 1897.) When-
ever it appears upon due examination that
the labor of any minor -v^-ho would be de-
barred from employment under the provi-
sions of sections two and four of this act is

necessary for the support of the family to
which said minor belongs, or for his own
support, the school board or board of school
trustees of the city, village or town in which
said child resides may, in the exercise of
their discretion, issue a permit or excuse au-
thorizing the employment of such minor
within the time or times as they may fix.

§ 6. No person, firm or corporation shall
employ or permit any child under sixteen
(16) years of age to have the care, custody,
management or operation of any elevator, or
permit any person under eighteen (IS) years
of age to have the care, custody, manage-

ment or operation of any elevator running
at a speed of over two (20<)) hundred feet a
minute.

§ 7. No child actually or apparently under
sixteen (16) years of age shall be employed
in any factory, M-orkshop or mercantile es-

tablishment, or in the service of any public
telegraph, telephone or district messenger
company or other corporation, unless the
person, firm or corporation employing said
child procures and keeps on file the certificate

required in the case of svich child by the
following section, and also keep on file a full

and complete list of such children employed
therein.

§ S. The employment certificates of chil-

dren under sixteen (16) years of age called

for by this act, shall, in cities and towns hav-
ing a superintendent of schools, be signed by
said superintendent or some person author-
ized by him in writing so to sign the same;
in other cities and towns it sliall be signed
by some member of the school board au-
thorised by voles of said board to sign such
certificates. Said certificate shall contain
a statement of tlie nauie. 1 birthplace, date of
birth, and age of child at date of statement.
This statement shall be signed and acknowl-
edged under oath or affirmation before
the person atithorized to issue the cer-

tificate. The certificate shall also contain a
statement or certificate by the officer issuing
the same that the child can read at sight
and write legibly simple sentences in the
English language, or that said child if un-
able so to read and write is regularly at-

tending a day or evening school or has been
excused by the school board from said at-

tendance as provided by section five (5),

and that if tmder the age required by law
for the attendance of all children at school,

said chUd has in the year next preceding the
issuing of said certificate attended school
as required by law. If attendance has been
at a private school there must also be added
the signature of the teacher in charge of
the same followed by words certifying to

school attendance. The person signing the
certificate shall have authority to admin-
ister the oath provided therein btit no fee
shall be charged therefor. The commis-
sioner of labor is hereby authorized and
directed to prepare blank certificates such
as are called for by this section and furnish
the same to the superintendents of schools
and school boards of the State.

§ 9. The statement in the certificate giving
the birthplace and age of the child shall be
signed by the father, if living, and resident
of the same city or town; if not, by his
mother; or if his mother is not living, or
if living is not a resident of the same city
or town, by his guardian; if a child has no
father or mother or guardian living in the
same city or town his own signature to the
certificate may be accepted by the person
authorized to approve the same.
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§ 10. Every factory,' workshop, mine, mer-
cantile establishment or other place in

which or in connection with which children

are engaged at labor of any kind, shall at

all times be subject to visitation by the

members or agents of the board of education
or board of trustees of the city, town or

district in which said factory, workshop,
mine, establishment or place is situated.

§ 11. The words factory and Avorkshop
in this act shall have the same mean-
ing as set forth in chapter seven (7) of the
general laws of eighteen hundred and ninety-

three (1893).

§ 12. Every parent or guardian of a child

under sixteen (16) years of age who permits
the employment of any child contrary to

the provisions of this act. or who in making
the statement called for by section eight (8)

of this act certifies to any materially false

statement therein, and every owner, super-

intendent, agent or overseer of any factory,

workshop or mercantile establishment, tele-

graph, or telephone company, district mes-
senger company or other corporation who
employs or permits to be employed therein

or thereby any child contrary to the pro-

visions of this act, and any person who
employs a child contrary to the provisions

of this act or violates the i)rovisions of sec-

tion ten (10) of this act shall be guilty of

a misdemeanor and upon conviction thereof

before any competent court shall be fined

not less than twenty (20) nor more than
fifty (.50) dollars for each and every offense.

A failure to produce to an officer or em-
ploye of the bureau of labor, or to a member
or authorized agent of the board of educa-
tion or board of trustees of the city or

school district in which the said child is

employed, on demand, the certificate and
register required by this act, shall be prima
facie evidence of the illegal employment of

the child whose certificate is not prodiiced.

§ 13. All acts and parts of acts incon-
sistent with the provisions of this act are
hereby repealed.

§ 14. This act shall take effect and be in

force from and after its passage.
(Approved April 5, 1895.)

Act 10.

AN ACT relative to criminal offenses com-
mitted by corporations.

Be it enacted by the legislature of the
State of Minnesota:

Section 1. When an indictment against
a corporation is filed in any district

court, charging such corporation with
the commission of a crime, a summons
shall be issued by the clerk of the court in

which the indictment is found, signed by
one of the judges of said court, command-
ing the sheriff to forthwith notify the ac-
cused thereof, and commanding the accused
to be and appear before said court within

twenty-four hours after the service of such
summons upon it. Such summons together
with a copy of the indictment snail be at
once delivered by said clerk to said sheriff

and by said sheriff at once served and re-

turned in the manner provided for the ser-

vice of the summons upon said corporation in

a civil action. "When a complaint against
a coiijoration charging it with the commis-
sion of crime is made befoi'e any justice of
the peace or in any municipal court a like

summons shall be issued signed by such
justice of the peace, or by the judge of such
municipal court, as the case may be, which
said summons together with a copy of said
complaint, shall be delivered at once to the
sheriff who shall at once serve the same in

the manner hereinbefore provided. A cor-

poration upon such service being made shall

appear within the time limited by said sum-
mons by one of its officers or by counsel;
and upon such appearance and thereafter
the same course shall Jie pursued as nearly
as maj^ be, as upon the appearance of an in-

dividual to an indictment, or complaint and
warrant, charging him with the same of-

fense. Upon the failure of such corporation
to make such appearance the said clerk,

justice of the peace or municipal judge, shall

enter or cause to be entered a plea of " not
guilty," and upon such appearance being
made or plea entered the corporation shall

be deemed thenceforth continuously present
in court until the case is finally disposed of.

If the corporation is found guilty and a fine

Imposed, it shall be entered and docketed by
the clerk, justice of the peace or judge of

the municipal court as the case may be, as

a judgment against the corporation, and it

shall be in force and of the same eft"ect and
shall be enforced against such corporation

in the same manner as if the judgment had
been recovered against it in a civil action.

§ 2. This act shall take effect and be in

force from and after its passage.
(Approved April 8, 1895.)

Act 11.

AN ACT to legalize acknowledgments taken
by oflScers of corporations as notaries pub-
lic of instruments in which the corporation

was interested.

Be it enacted by the legislature of the

State of Minnesota:

Section 1. That all acknowledgments here-

tofore taken by a notary public who
was also an oflicer or director of a cor-

poration organized under the laws of

this State or any law of the United States

which corporation was interested either as
a grantor or grantee in the instrument ac-

knowledged are hereby legalized and made
as effectual as if the notary public had not
been an ofiicer or director of the corporation
interested.



46 MINNESOTA.

Extension of existence; designation of agent, etc.— Acts, April 10, 22, 2o, 1895.

§ 2. This not sball take eiJect and be in

force from and after its passage.
(Approved April 16, 1895.)

Act 12.

AN ACT to legalize articles and acts of cor-
porations organized under chapter twenty-
three (23) of the general laws of eighteen
hundred and sixty-seven (1867).

Be it enacted by the legislature of the
State of Minnesota:

Section 1. That all articles of incor-
poration, amendments thereto, acts or
by-laws of corporations organized and
existing under and by virtue of the pro-
visions of chapter twenty-three (23) of the
general laws of the year eighteen hundred
and sixty-seven (1867) of the State of Minne-
sota and of acts amendatory thereof and
supplementary thereto, providing for the is-

sue of capital stock by such corporations
are hereby legalized and made valid and of
the same force and effect as if such had
been specifically provided by law.

§ 2. This act shall take effect and be In

force from and after its passage.
(Approved April 19, 1895.)

See Act of 1891, and cross-references, at p. 41.

Act 13.

AN ACT to authorize the extension of the
term of corporate existence in certain
cases.

Be it enacted by the legislature of the
State of Minnesota:

Section 1. That if any corporation or-
ganized under any general laws of this

State, and of a class authorized by law
to extend the term of corporate ex-
istence, shall, desiring to effect such exten-
sion, have heretofore attempted so to do,

by causing to be instituted within the origi-

nal term of its corporate existence, proceed-
ings for that purpose, which were void or
Ineffectual on account of the expiration of
the original term of the corporate existence
before the completion of such proceedings, or
by reason of other defects or irregularities

therein; such corporation may at any time
O'ithin six (6) months from the passage of
this act, take new proceedings prescribed by
law for tbe extension or renewal of its cor-

porate existence, or at its election may com-
plete the proceedings already instituted as
aforesaid, in like manner and with like ef-
fect as though the original term of its cor-
porate existence had not expired; and there-
after all acts of the stockholders, directors,
and officers of such corporation, taken be-
tween the expiration of the original corpo-
rate term and the time of the actual exten-
sion under the provisions of this act. shall
be of the same force and validity as though

said former proceedings for extension had
been valid. Provided, however, That this act
shall not apply to corporations, the charters
of which have been declared forfeited by the
final .iudgment of any coiu't of competent ju-
risdiction in this State, in an action brought
for that purpose; And provided furtli(>r. That
this act shall not apply to corporations the
original terms of whicli expired more than
three (3> years prior to the pasago of this
act.

§ 2. This act shall take effect and be in
force from and after its passage.
(Approved April 22. 1895.)

Act 14.

AN ACT to provide for the appointment, by
coi'porations created or organized under
the laws of another State, of agents to re-

ceive service of summons.

Be it enacted by the legislature of the
State of Minnesota:

Section 1. Every corporation created or
organized under the laws of any other
State or territory or foreign counti^- be-
fore it shall transact any business in

this State, or acquire, hold, or dispose of
property, real, personal or mixed, within this
State, shall appoint an agent in writing who
shall reside at some accessible point in this

State duly authorized by it to accept ser-

vice of summons or process, and upon whom
service of summons or process may be made
In any civil action in which said corporation
may be a party, the cause of which said
action arose in this State, and service upon
such agent shall be taken and held as due
and sufficient service upon any such corpo-
ration. A duly authenticated copy of the ap-
pointment or commission of such agent shall

be filed and recorded in the office of the sec-

retary of State and of the register of deeds
of the county where said agent resides, and
a certified copy thereof by the secretary of
State or register of deeds shall be conclusive
evidence of the appointment and authority
of such agent.

§ 2. In case any such corporation shall fail

to so appoint such agent to receive service
of summons or process, the summons or any
process in any civil action or pi'oceeding
wherein such foreign coiTporation is defend-
ant, which has property within this State, or
the cause of action against whicli arose
therein, may be served upon such foreign
corporation b.y delivering a copy of such sum-
mons or process to the president, secretary,
or any other officer, or on any agent of such
corporation, or in the absence from the State
of such president, secretary, other officer or
agent of which the return of the sheriff of
the county in which any such action shall be
begun shall be conclusive evidence, then to

any stockholder of such corporation, and
such service so made shall be due and suffi-

cient service upon any such corporation.
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§ 3. Tins act shall take effect and be in
force from and after its passage.
(Approved April 25, 1895.)

See § 2646, and cross-references.

Act 15.

AN ACT to prohibit the practice of blacklist-

ing and the coercing and influencing of
employes by their employers.

Be it enacted by the legislature of the
State of Minnesota:

Section 1. It shall be unlawful for any
two (2) or more employers or any two
(2) or more corporations to combine or
agree to combine or confer together for the
purpose of interfering with, or preventing
any person or persons from procuring em-
ployment, either by threats, promises, or by
circulating or causing to be circulated, black-
lists, or for the purpose of procuring and
causing the discharge of any employe or ern-

ployes by any means whatsoever.
§ 2. No company, corporation or partner-

ship in this State shall authorize, permit or
allow any of its or their agents to nor shall

any of its or their agents blacklist any dis-

charged employe or employes, or by word or
writing seek to prevent, hinder or restrain
such discharged employe or any employe who
may have voluntarily left such company's
or person's service from obtaining employ-
ment from any other person or company.

§ 3. No person or persons, employer or
employers of labor, and no agent or agents,
or oflicer or oQicers, employe or employes of
any corporation or corporations on behalf of
such corporation or corporations shall re-

quire, coerce or compel, demand or influence,

any person or persons, employe or employes,
laborer, or mechanic to enter into an agree-
ment, either written or verbal, from such
person or persons, employe, laborer or me-
chanic not to join or become or remain a
member of any labor organization, as a con-
dition of such person or persons securing
employment or continuing in the employment
of any such person or persons, employer or
employers, corporation or corporations.

§ 4. Any person or persons, employer or
employers of labor, and any agents, repre-
sentatives or employes of any person or per-

sons, employer or employers, who shall be
guilty of any violation of the provisions of
any preceding section of this act, shall be
guilty of a misdemeanor and upon convic-
tion, shall be punished by a line not ex-
ceeding one hundred (100 » dollars or im-
prisonment in the county jail for a period
of not more than ninety (90) days.

§ 5. It shall be the duty of the county at-

torney of any county in which a civil action
in the name of the State of ^linnesotM shall

be brought in accordance with the provisions
of this act, to begin and prosecute all such

suits to a termination whenever information
is given him by any person that any em-
ployer or employers or corporation; or his or
its otBcers, agents or employers have vio-
lated any of the provisions of this act.

§ 6. It shall be the duty of the commis-
sioner of labor to see that all the conditions
of this act are enforced.

§ 7. This act shall take effect and be in
force from and after its passage.
(Approved April 25, 1895.)

See § 2667, subd. 5, and cross-references.

Act 16.

AN ACT to provide a penalty for coercing
or influencing or making demands upon or
requirements of employes, servants, labor-
ers and persons seeking employment.

Be it enacted by the legislature of the
State of Minnesota:

Section 1. That it shall be unlawful
for any individual, or member of any
flrm, or any agent, oflicer or employe
of any company or corporation to coerce,
require, demand or influence any person or
persons to enter into any agreement, either
written or verbal, not to join or become or
remain a member of any lawful labor organ-
ization or association as a condition of such
person or persons securing employment or
continuing in the employment of such indi-

vidual, firm or corporation.

§ 2. Any person who, acting for himself
either directly or through another person,
agent or agency, or who acting as agent
or employe of another person or persons,
Avho as a member of any firm, or as an
officer, agent or employe of any company
or corporation, coerces, requires, demands
or influences any person or persons to enter
into any agreement, either written or oral,

not to join or become or remain a member
of any lawful labor organization or asso-

ciation as a condition of such person or
persons securing employment or continuing
in the employment of such individual, firm
or corporation, is guilty of a misdemeanor.

§ 3. This act shall take effect and be in

force from and after its passage.
(Approved April 26, 1895.)

See § 2667, subd. 5, and cross-references.

Act 17.

AN ACT to legalize certain corporations and
to validate transfers of propertj' made by
such corporations.

Be it enacted by the legislature of the
State of Minnesota:

Section 1. That in all cases where an
attempt has heretofore been made to
form, organize or renew any corporation
under any of the general laws or statutes
of the State of Minnesota, and the persons
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attempting to form, organize or I'enew any
corporation have actually adopted, signed
and filed in the office of tlie secretary of

State, articles of incorporation in which the
business therein specified was such as might
be lawfully carried on under said laws by
such corporation, and have in fact issued
stock and transacted business under the cor-

porate name therein assumed, and have in

good faith received or transferred any prop-
erty, real or personal, such attempted for-

mation, organization or renewal in each and
every such case is hereby legalized and de-

clared valid and effectual under the name
assumed as an incorporation under the laws
of the State of Minnesota, notwithstanding
the omission of any matter, thing or re-

quirement by law prescribed to be done or
observed in such formation, organization or
renewal thereof. And any and all convey-
ances of propertj', real or personal, in good
faith and lawful form made to or by any
siich body under the coi'porate name so as-

sumed ai'e hereby legalized and declared as
valid and effectual for the purposes intended
thereby as if such body corporate had been
originally, in all things duly and legally in-

corporated. Provided, That this act shall not
apply to any suits now pending, involving
the validity of such organization. Provided,
That this act shall not have the effect of
reviving or renewing any coii>oratiou which
has expired by limitation of time or shall

have been dissolved by any court of com-
petent jurisdiction.

§ 2. This act shall take effect and be in

force from and after its passage.
(Approved April 26, 1895.)

See § 2645, and cross-references. Defective or-

ganization cured. § 3146.

Act 18.

AN ACT to compel the transfer agents of

any foreign or demestic corporation doing
business in this State to exhibit the trans-

fer-book or list of stockholders of said
corporation to any stockholder of the same.

Be it enacted by the legislature of the
State of Minnesota:

Section 1. The ti'ansfer agent in this

State of any foreign or domestic cor-
poration, whether such agent shall be
a corporation or a natural person, shall

at all times during the usual hour of trans-
acting business, exhibit to any stockholder
of such corporation, when required by him,
the transfer-book and a list of the stock-
holders thereof if in their power to do so,

and for every violation of the provisions
of this section such agent, or any officer

or clerk of such agent, shall forfeit the
sum of two hundred and fifty dollars ($250),

to be recovered by the person to whom such
refusal was made.

§ 2. This act shall take effect from and
after its passage.

(Approved April 21, 1897.)

See § 2454, cross-references and note.

Act 19.

AN ACT to legalize certain deeds heretofore

_
made by corporations and officers thereof,

"for and on behalf of corporations.

Be it enacted by the legislature of the
State of Minnesota:

Section 1. That all deeds heretofore
made by the officers of corporations
created by or under the laws of this
State of any real estate belonging to baid
corporation, and which deed or deeds such
officers act in their official capacity as offi-

cers thereof, intending to convey the prop-
erty therein described as the property of
such corporation, shall be valid conveyance
thereof, and to all such property, notwith-
standing the fact that in the body of any
such instrument or instruments the names
of such officers appear instead of the name
of such corporation, and the same and all

such are herebj' legalized and confirmed so
far as it relates to any (luestion of defect
by reason of such officers' names appearing
in the body of such instrument or instru-

ments, instead of the corporate name of
such corporation, nor shall said deed or
deeds be invalid by reason of the absence
of witnesses to the signature of such officers,

nor shall the same be invalid by reason of

the failure of the wife of any such officer

to join in said deed, but the same and all

such are hereby declared to be valid con-
veyance of any such real estate therein
described.

§ 2. That all such instruments^ of the de-
scription in the preceding section slinll be
entitled to be recorded in the office of the
register of deeds of the proper county in the
same manner and upon the same conditions
and be subject in all respects to the same
rules of law as other deeds.

§ 3. The provisions of this act shall not
apply to any action or proceeding now pend-
ing in any court in this State.

§ 4. This act shall take effect and be In

force from and after its passage.
(Approved April 23, 1897.)

Act 20.

AN ACT to provide for the enforcement by
assignees and receivers of the liability of
all stockholders, directors, trustees and
other superintending officers of corpora-
tions for the benefit of creditors thereof.

Be it enacted by the legislature of the
State of Minnesota:

Section 1. Whenever any corporation whose
stockholders, or directors, trustees or



MINNESOTA. 49

Enforcement of liability of stockholders, etc.— Act, April 23, 1897.

other superintending officers shall be
liable to its creditors, on account of
any liability created by law, shall have
become insolvent, and shall have made an
assignment of its property for the benefit

of its creditors, or a receiver shall have
been appointed for such corporation, it shall

be the duty of such receiver or assignee, if

no action by any creditor of such insolvent
corporation shall be commenced against such
stockholders, directors, trustees and officers

of such corporation under the provisions of
chapter seventy-six (76) of the general stat-

utes of the State of Minnesota, for the year
eighteen hundred and seventy-eight (1878),

within six months from the date of such
assignment or appointment of such receiver,

to forthwith commence an action against
such stockholders, directors, trustees and
officers of such corporation in his own name
as such assignee or receiver, to enforce all

such liability; and such action shall con-
form as nearly as practicable to the pro-
visions of said chapter seventy-six (76) and
he shall bring such action to the speediest
possible termination, without awaiting the
winding up or final disposal of the insolvent
estate. The amount collected through such
proceeding shall be, as soon as possible, paid

to the creditors of such corporation; and
if there shall be any surplus property or
money after the payment of all claims
against said insolvent estate duly allowed,
and the necessary costs and expenses of
such assignee or receiver, then the same
shall, after due notice to all interested par-
ties given by such receiver or assignee in

a manner to be prescribed by the court for
a final hearing and accounting of such as-

signee or receiver, be turned over to such
corporation. And the court may, in its dis-

cretion in said proceeding, upon application
of any interested party or upon its own
motion after due notice to all interested par-
ties, make a partition and distribution of
such surplus property and money to the
persons who may be entitled thereto, and
said court shall make and enter its judg-
ment of partition and distribution in such
proceeding.

§ 2. All acts and parts of acts inconsistent
with this act are hereby repealed.

§ 3. This act shall take effect and be in

force from and after its passage.
(Approved April 23, 1897.)

See Const., art. X, § 3; § 2455, note, and cross-
references. § 2663.
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59
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of mining corporation, amount 21

issued part special, preferred and common 23

certificate of increase, fees 27
receipt of state treasurer 27

STOCKHOLDER:
liability of, limited 6
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for violation of law 9
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must be served with process 11

levy on property 11

provisions applicable to corporations for profit 14

reports to 14

meetings to amend articles 16

to extend corporate existence 16

of manufacturing corporation, liability 17

contribution may be demanded 17

directors chosen by 17

majority a quorum 19
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dissolution of corporation by petition of. (See Dissolution.) 25

amendment of articles of association 26

creditors' action against 37

change of number of directors 42

certificate of shares issued to 42

renewal of 42, 43

receivers to enforce liabilities 48, 49

SUBSCRIPTIONS:
directors may call in 16

actions to recover 17
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agreement as to service of, in actions respecting real estate 32
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MISSISSIPPI.

OOJSrSTITUTIOI^ OF MISSISSIPPI- 1890.

PROVISIONS RELATING TO CORPORATIONS.

Sec.

ARTICLE III.

Bill of Rights.
16. Laws Impairing the obligation of con-

tracts probibited.
17. Private property taljen for public use.

ARTICLE IV.

Legislative Department.
Sec. 84. Restrictions upon holding of lands by

corporations.
87. Special laws for benefit of corporations

prohibited.
88. Corporations to be created by general

laws.
90. Special laws prohibited In certain cases.
05. State lands never to be donated to

private corporations.
100. Obligations of corporations held by

State shall never be remitted.
112. Taxation of corporations and railroads.

ARTICLE VII.

Corporations.
Sec. 178. Corporations to be formed under gen-

eral laws only; duration.
179. Pre-existing corporations hold charters

subject to this Constitution.
180. Organization under charters must take

place within one year from adoption
of this Constitution.

181. Private corporations to be taxed in
same way as individuals.

182. Power to tax corporations shall never
be surrendered or abridged.

183. Municipal corporations not to become
subscribers to capital stock.

184. Railroads are public highways and
railroad companies are common car-
riers.

185. Rolling stock liable to execution.
186. Extortion and unjust discrimination to

be prevented.
187. Railroads must pass through county

seats.
188. Free passes to public officers forbidden.
189. All charters to be recorded.
190. Right of eminent domain shall never be

abridged.
191. All interference with social or political

rights of employes forbidden.
192. Cities and towns may aid manu-

facturers.
193. Rights and remedies of employe for

negligent injuries.
194. Method of voting for directors or mana-

gers.
195. Certain companies declared to be com-

mon carriers.
196. Fictitious issue or Increase of stock or

bonds shall be void.
197. Foreign corporations not to build or

operate railroads in this State.
198. Trusts to be prohibited.
199. The term " corporation " defined.
200. Legislature shall enforce provisions of

this article.

ARTICLE XIV.
General Provisions.

Sec. 258. State not to become stockholder In, or
loan credit to, foreign corporations.

ARTICLE III.

Bill of Rights.

§ 16. Ex post facto laws, or laws impair-
ing the obligation of contracts, shall not be
passed.

Legislature has power to alter, amend or repeal

charter. Const., art. VII, § 178. Power to tax

corporations not to be amended. Id., § 182.

[Charter of a corporation is a contract between
the State and the corporation, the obligation of
which cannot be impaired. R. R. Co. v. Harris,
5 C. 517; Bank v. State, 6 S. & M. 599; Payne v.

Baldwin, 3 S. & M. 661; O'Donnell v. Bailey, 2
C. 386. And a contract between a member and
the corporation itself is within protection of the
Constitution. R. R. Co. v. Harris, supra. And
while a corporation has Implied power to accept
of amendments to its charter, it cannot accept
such as fundamentally change the nature of the
corporation if a single corporator dissent. Id.;

Hester v. R. R. Co., 3 G. 378; Champion v. R. R.

Co., 6 id. 692. But it is impracticable to laj
down anv general rule as a sure guide in deter-

mining the extent of the materiality of the
change; each case must be determined by Itself.

Id.; see, also, Hawkins v. R. R. Co., 6 G. 688.]

§ 17. Private property shall not be taken
or damaged for public use, except on due
compensation being first made to the owner
or owners thereof, in a manner to be pre-

scribed by law; and whenever an attempt is

made to take private property for a use al-

leged to be public, the question whether the
contemplated use be public shall be a judicial

question, and, as such, determined without
regard to legislative assertion that the use
is public.

See Const., art. IV, § 84. State lands not to

be donated to corporations. Id., § 95. Legisla-

ture may condemn and take property of corpora-

tions. Const., art. VII, § 190.

ARTICLE IV.

Legislative Department.

§ 84. The legislature * * * may limit or

restrict the acquiring or holding of lands by
corporations.

See Const., art. Ill, § 17; art. VII, § 190. Cor-

porations may convey lands. Code, § 2437. Ex-
tent of power to own property. Id., § 838.
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Powers of legislature; corporations— Const, §§ 87, 88, 90, 95, 100, 112. 178, 179.

§ 87. No special or local law shall be en-

acted for the benefit of individuals or cor-

porations, in cases which are or can be
provided for by a general law, or where the

relief sought can be given bj^ any court of

this State; nor shall the operation of any
general law be suspended by the legislature

for the benefit of any individual or private

corporation or association, and in all cases
where a general law can be made appli-

cable, and would be advantageous, no special

law shall be enacted.

Corporations must be created by general laws.

Const., art. IV, § 88. See Const., § 90. General

laws. §§ 832-860.

§ 88. The legislature shall pass general
laws, « * * under which coi-porations

may be created, organized, and their acts of

incoi-poration altered; and all such laws shall

be subject to repeal or amendment.

General laws. §§ 832-860. Special laws pro-

hibited. Const., art. IV, §§ 87, 90.

§ 90. The legislature shall not pass local,

private, or special laws in any of the follow-

ing enumerated cases, but such matter shall

be provided for only by general laws, viz.:

(b) Changing the names of * * * cor-

porations ;

(r) Conferring the power to exercise the
right of eminent domain, or granting to any
person, corporation, or association the right
to lay down railroad traclvs or street car
traclvs in any other manner than that pre-

scribed by general law;
(u) Granting any lands under control of the

State to any person or corporation.

See Const., art. IV, §§ 87, 88.

§ 95. Lands belonging to, or under the con-
trol of the State, shall never be donated,
directly or Indirectly, to private coi*poi*ations

or individuals, or to railroad companies.
Nor shall such land be sold to corporations
or associations for a less price than that for
which it is subject to sale to individuals.
This, however, shall not prevent the legis-

lature from granting a right of way, not ex-
ceeding one hundred feet in width, as a mere
easement, to railroads across State land, and
the legislature shall never dispose of the
land covered by said right of way so long as
such easement exists.

Right to condemn property of corporations not
to be abridged. Const., art. VII, § 190. State not
to become stockholder. Art. XIV, § 258.

§ 100. No obligation or liability of any per-
son, association, or coi"ix»ration held or owned
by this State, or levee board, or any county,
city, or town thereof, shall ever be remitted,
released or postponed, or in any way di-

minished by the legislature, nor shall such
liability or obligation be extinguished ex-

cept by payment thereof into the proper
treasury; nor shall such liability or obliga-
tion be exchanged or transfeiTed except
upon payment of its face value; but this
shall not be construed to prevent the legis-

lature from providing by general law for the
compromise of doubtful claims.

Obligation of contracts inviolate. Const., art.

Ill, § 16.

§ 112. * * * The legislature may pro-

vide for a special mode of valuation and as-

sessment for railroads, and railroad and
other corporate property, or for particular
species of property belonging to persons, cor-

porations, or associations not situated wholly
in one county. But all such property shall

be assessed at its trvie value, and no county
shall be denied the right to levy county and
special taxes upon such assessment as in

otlier cases of property situated and assessed
in the county.

Corporations to be taxed. Const., art. VII,

§ 181. Power to tax never to be abridged. Id.,

§ 182. Revenue laws. Code, §S 3744-3758; see,

also. Const., art. VII, § 178.

ARTICLE Vn.
Corporations.

§ 178. Coi*poratious shall be formed under
general laws only. The legislature shall
have power to alter, amend, or repeal any
charter of incoi-poratiou now existing and
revocable, and any that may Jiereafter be
created, whenever, in its opinion, it may be
for the public interest to do so; Provided,
however, That no injustice shall be done to
the stocliholders. No charter for any private
corporation for pecuniary gain shall be
granted for a longer period than ninety-nine
years. In assessing for taxation the property
and franchises of coi-porations having cliar-

ters for a longer period than ninety-nine
years, the increased value of such property
and franchises arising from such longer
duration of their charters shall be considered
and assessed; but any such corporation siiall

have the right to surrender the excess over
ninety-nine years of its chai-ter.

Special laws concerning corporations prohibited.

Const., art. IV, §§ 87, 88, 90. General laws for

forming corporations. Code, §§ 832 et seq. Reve-

nue laws. §§ 3744 et seq.

§ 179. The legislature shall never remit

the forfeiture of the franchise of any cor-

poration now existing, nor alter nor amend
the charter thereof, nor pass any general nor
special law for the benefit of such corpora-

tion, except upon the condition that such cor-

poration shall thereafter hold its charter and
franchises subject to the provisions of this

Constitution; and the reception by any cor-

poration of any provision of any such laws,

or the taking of any benefit or advantage
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Corporations — Const., §§ 180-186.

from the same, shall be' conclusively held an
agreement by such corporation to hold there-

after its charter and franchises under the
provisions hereof.

Renewals and amendments. Code, § S34.

§ 180. xVll existing charters or grants of

corporate franchise under which organiza-
tions have not in good faith taken place at

the adoption of this Constitution shall be
subject to the provisions of this article; and
all such charters under -which organizations
shall not take place in good faith and busi-

ness be commenced within one year from the
adoption of this Constitution, shall there-

after have no validity; and every charter or
grant of corporate franchise hereafter made
shnll have no validity, unless an organization
shall take place thereunder and business be
commenced within two years from the date
of such charter or grant.

§ 181. The property of all private coi-pora-

tions for pecuniary gain shall be taxed in

the same way and to the same extent as the
property of individuals, but the legislature

may provide for the taxation of banks and
banking capital, by taxing the shares ac-

cording to the value thereof (augmented by
the accumulations, surplus, and unpaid divi-

dends), exclusive of real estate, which shall

be taxed as other real estate. Exemptions
from taxation to which corporations are
legally entitled at the adoption of this Con-
stitution, shall remain in full force and effect

for the time of such exemptions as expressed
in their respective charters, or by general
laws, unless sooner repealed by the legis-

lature. And domestic insurance companies
shall not be required to pay a greater tax in
the aggregate than is required to be paid by
foreign insurance companies doing business
in this State, except to the extent of the
excess of their ad valorem tax over the
privilege tax imposed upon such foreign com-
panies; and the legislature may impose
privilege taxes on building and loan associa-
tions in lieu of all other taxes except on their
real estate.

See Const., art. IV, § 112; art. VII, § 182. Reve-
nue laws. Code, §§ 3744 et seq.

§ 182. The power to tax corporations and
their property shall never be surrendered or
abridged by any contract or grant to which
the State or any political subdivision thereof
may be a party, except that the legislattire

may grant exemption from taxation in the
encouragement of manufactures and other
new enterprises of public utility extending
for a period not exceeding five years, the
time of such exemptions to commence from
date of charter, if to a corporation; and if

to an individual enterprise, then from the
commencement of work; but when the legis-

lature grants such exemptions for a period
of tive years or Itss, it shall be done by

60

general laws, which shall distinctly enu-
merate the classes of manufactures and
other new entei-prises of public utility en-
titled to such exemptions, and sliall prescribe
the mode and manner in which the right to
such exemptions shall be determined.

See Const., art. Ill, % 16; art. IV, § 112; art.

VII, § 181. Revenue laws. Code, §§ 3744, 3750,

3758.

[Any legislation, by charter or otherwise, which
provides that property of corporations for profit
shall be exempt from taxation, is unconstitutional.
Mills V. Cook, 56 Miss. 40, 53.]

§ 183. No county, city, town, or other
municipal corporation shall hereafter be-
come a subscriber to the capital stock of any
railroad or other corporation or association,

or make appropriation, or loan its credit in
aid of such corporation or association. All
authority heretofore conferred for any of
the purposes aforesaid by the legislature or
by the charter of any corporation, is hereby
repealed. Nothing in this section contained
shall affect the right of any such corpora-
tion, municipality, or county to make such
subscription where the same has been au-
thorized under laws existing at the time of
the adoption of this Constitution, and by a
vote of the people thereof, had prior to its

adoption, and where the terms of submission
and subscription have been or shall be com-
plied with, or to prevent the issue of re-

newal of bonds, or the use of such other
means as are or may be prescribed by law
for the payment or liquidation of such sub-
scription, or of any existing indebtedness.

State not to become stockholder or loan credit.

Const., art. XIV, § 258. Municipalities may aid

manufactories. Art. VII, § 192.

§ 184. All railroads which carry persons or
property for hire shall be public highways,
and all railroad companies so engaged shall

be common carriers. Any company organ-
ized for that purpose under the laws of the
State shall have the right to construct and
operate a railroad between any points within
this State, and to connect at the State line

with roads of other States. Every railroad

company shall have the right with its road
to intersect, connect with, or cross any other
railroad; and all railroad companies shall

receive and transport each other's passen-
gers, tonnage, cars, loaded or empty, with-
out unnecessary delay or discrimination.

See Const., art. VII, §§ 187, 188, 193, 195, 197.

§ 185. The rolling stock belonging to any
railroad company or corporation in this State

shall be considered personal property, and
shall be liable to execution and sale as such.

§ 186. The legislature shall pass laws to

prevent abuses, unjust discrimination, and
extorti( n in all charges of express, telephone,
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Corporations — Const., §§ lST-194.

sleeping car. telegrapli. and railroad com-
panies, and shall enact laws for the super-

vision of railroads, express, telephone, tele-

grapli. sleeping-car companies, and other

common carriers in this State, by commis-
sion or otherwise, and shall provide adequate
penalties, to the extent, if necessary for that

purpose, of forfeiture of their franchises.

Trusts prohibited. 8 198, post.

§ 187. No railroad hereafter constructed in

this State shall pass within tlu'ce miles of

any county seat without passing through
the same, and establishing and maintaining
a depot therein, unless prevented by natural

obstacles; Provided, Such town or its citi-

zens shall grant the right of way through its

limits, and sufficient grounds for ordinary
depot punioses.

§ ISS. No railroad or other transportation
company shall grant free passes or ticliets,

or passes oi: tickets at a discount, to mem-
bers of the legislatiu-e, or any State, dis-

trict, county, or municipal officers, except
railroad commissioners. The legislature

shall enact suitable laws for the detection,

prevention, and punishment of violations of
this provision.

§ 189. All charters gi*anted to private cor-

porations in this State shall be recorded in

the chancery clerk's office of the county in

which the principal office or place of busi-

ness of such company shall be located.

See Code, § 835.

§ 190. The exercise of the right of eminent
domain shall never be abridged, or so con-

strued as to prevent the legislature from
taking the pi'operty and franchises of in-

corporated companies, and subjecting them
to public use; and the exercise of the police

powers of the State shall never be abridged,
or so construed as to permit coiijorations to

conduct their business in such manner as to

infringe upon the rights of individuals or

the general well-being of the state.

See Const., art. Ill, § 17.

§ 191. The legislature shall provide for the
protection of the employes of all corporations
doing business in this State from interfer-

ence with their social, civil, or political

rights by said coi*porations, their agents or
employes.

See Code, § 840. Remedies of employes for

negligent Injuries. § 193, post.

§ 192. Provision shall be made by general
laws whereby cities and towns may be au-
thorized to aid and encourage the establish-

ment of manufactories, gas works, water
works, and other entei-prises of public \itility

other than railroads, within the limits of

said cities or towns, by exempting all prop-

erty used for such pm-poses, from municipal
taxation for a period not longer than ten
years.

Municipal oorporntions not to become stockhold-

ers. § 183, ante.

§ 193. Every employe of any railroad cor-

poration shall have the same right and rem-
edies for any injury suffered by him from
the act or omission of said corporation or
its employes, as are allowed by law to other
persons not employes, where the injury re-

sults from the negligence of a superior agent
or officer, or of a person having the right to

control or direct the services of the party
injured, and also when the injury results

from the negligence of a fellow servant en-

gaged in another department of labor from
that of the party injured, or of a fellow ser-

vant on another train of cars, or one en-

gaged about a different piece of work.
Knowledge by any employe injured, of the
defective or unsafe character or condition of

any machinery, ways, or appliances, shall

be no defense to an action for injury caused
thereby, except as to conductors or engi-

neers in charge of dangerous or unsafe cars,

or engines voluntarily operated by them.
AVhere death ensues from any injury to em-
ployes, the legal or personal representatives

of the person injured shall have the same
right and remedies as are allowed by law to

such representatives of other persons- Any
contract or agreement, express or implied,

made by any employe to waive the benefit of

this section shall be null and void; and this

section shall not be construed to deprive any
employe of a corporation or his legal or per-

sonal representative, of any right or remedy
that he now has by the law of the land.

The legislature may extend the remedies
herein provided for to any other class of em-
ployes.

See § 191, ante.

§ 1£^. The legislature shall provide, by
law, that in all elections for directors or man-
agers of incorporated companies every
stockholder shall have the right to vote, in

person or by proxy, the number of shares of

stock owned by him for as many persons as
there are directors or managers to be elected,

or to cumulate said shares so as to give one
candidate as many votes as the number of

directors multiplied by the number of his

shares of stock shall equal, or to distribute

them on the same principle among as many
candidates as he shall see fit; and such di-

rectors or managers shall not be elected in

any other manner; but no person who is en-

gaged or interested in a competing business,

either individually or as employe or stock-

holder, shall serve on any board of directors

of any coi*poration without the consent of a
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majority in interest of tlie stockholders
thereof.

See Code, § 837.

§ 195. Express, telegraph, telephone, and
sleeping-car companies are declared com-
mon carriers in their respective lines of busi-
ness, and subject to liability as such.

Railroads are common carriers. Art. VII, § 184.

§ 196. No transportation corporation shall
Issue stocks or bonds except for money, labor
done (or in good faith agreed to be done), or
money or property actually received; and all

fictitious increase of stock or indebtedness
shall be void.

See Code, § 850.

§ 197. The legislature shall not grant to

any foreign corporation or association a li-

cense to build, operate, or lease any rail-

road in this State; but in all cases
where a railroad is to be built or oper-
ated, and the same shall be partly in this

State and partly in another State or
in other States, the owners or projectors
thereof shall first become incorporated under
the laws of this State; nor shall any foreign
corporation or association lease or opei-ate

any raih'oad in this State, or purchase the
same or any interest therein. Consolidation
of any railroad lines and corporations in this

State with others shall be allowed only where
the consolidated company shall become a do-
mestic corporation of this State. No general
or special law shall ever be passed for the
benefit of any foreign corporation operating

a railroad under an existing license from this
State, or under an existing lease; and no
grant of any right or privilege, and no ex-
emption from any burden, shall be made to
any such foreign corporation except upon
the condition that the owners or stockholders
thereof shall first organize a corporation in
this State under the laws thereof, and shall
thereafter operate and manage the same, and
the business thereof, under said domestic
charter.

[Contracts of foreign corporations to be per-
formed elsewhere. See Hart v. Foundry Co., 72
Miss. 809; s. c, 17 S. Rep. 769.]

§ 198. The legislature shall enact laws to
prevent all trusts, combiuatiorus, contracts,
and agreements inimical to the public wel-
fare.

§ 199. The term " corporation " used in this
article shall include all associations and all

joint-stock companies for pecuniary gain
having privileges not possessed by individ-
uals or partnerships.

§ 200- The legislature shall enforce the pro-
visions of this article by appropriate legis-

lation.

AUTICLE XIV.

General Provisions.

§ 258. The credit of the State shall not be
pledged or loaned in aid of any person, asso-
ciation, or corporation; and the State shall

not become a stockholder in any corporation
or association. * *

Municipalities not to become stockholders.

Const., art. VII, § 183.
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Appeal-bonds; attachments — Code, §§ 58, 125, 129. 534, 832, 833.

CODE OF MISSISSIPPI -I 802.

CHAPTER V.

Appeals.

Sec. 58. Bonds by corporations.

§ 58. Appeal-bonds may be executed by a
corporation by its authorized ajrent or attoi'-

ney, in the name of the corporation, without
affixing its coi'porate seal; and siich bond,
when so executed by the attorney of record
of a corporation, shall be held and conclu-
sively presumed to have been executed by
the authority of such corporation.

See § 842.

CHAPTER IX.

Attachment against Debtors.

Sec. 125. In what cases a remedy.
129. Affidavit.

§ 125. The remedy by attachment shall ap-
ply to all actions or demands founded upon
any indebtedness, or for the recovery of dam-
ages for the breach of any contract, ex-
press or implied, and to actions founded
upon any penal statute.

[One non-resident mav attach another.
V. Burbridge, 41 Miss. 622.]

Barrow

§ 129. The creditor, his agent or attorney,
shall make oath before a judge of the su-

preme court, a judge of a circuit court, or
a chancellor; or before a clerk of a circuit

court or chancery court or the deputy of
such clerk, or any justice of the peace, or
the mayor of any city, town, or village, of
the amount of his debt or demand, to the
best of his knowledge and belief, and shall

also make oath to one or more of the follow-
ing grounds for attachment:

(I) That the defendant is a foreign corpo-
ration, or a non-resident of this State; or

(II) That defendant is a banker, banking
company or corporation, and received depos-
its of money knowing at the time he or it

was insolvent; or lias made or published a
false or fraudulent statement as to his or its

financial condition.

CHAPTER XX.

Chancery Courts.

Sec. 534. Answer of a corporation.

§ 534. * * * The answer of a corpora-
tion need not be under its seal, but shall be
sworn to bj- its president, general manager.

or superintendent or other general officer, un-
less an answer under oath shall likewise be
waived.

CHAPTER XXV.

Corporations.

Sec. 832. What corporations may be created un-
der this chapter.

833. How corporations created.
834. Renewals and amendments.
835. To be recorded, etc.

83G. Of the powers and organization of cor-
porations.

837. Stocliholders' right in the election of
directors.

838. Limits on value of property.
839. Mortgage or deed of trust subordinate

to certain claims.
840. Social, civil and political rights of em-

ployes protected.
841. Defective organization not a defense.
842. May execute bond in suit.
843. Installments of stock may be sued for.
844. Stockholder's liability, and transfer of

stock.
845. Property and franchise of corporation

salable under judgment.
846. Franchise redeemable within six months.
847. On dissolution, assets vested In stock-

holders, etc.
848. Power of corporations after dissolution.
849. Of foreign corporations.
SoO. Stock must be actually paid for.
851. Restrictions on loans.
852. Capital not to be withdrawn or dividend'

declared by insolvent.
853. Debts in excess of capital stock.
860. Extent of the chapter.

§ 832. (As amended February 10, 1898.)
Corporations for every lawful purpose
and of every kind, except for the con-
struction and operation of a railroad other
than street railroads, and the caiTying on of
an insurance business, may be created under
the provisions of this chapter; Provided, That
the exception as to insurance companies
shall not apply to nuitual insurance associa-
tions organized for the puniose of insuring
the property of its own members only; and
such associations may be incorporated under
the provisions of this chapter.

Cannot be created by special laws. Const., art.

IV, §§ 88, 90; art. VII, § 178. Renewals and
amendments. § 834.

[A corporation is embraced in the term " per-
son " or " individual." Bank v. State, 12 S. Sc

M. 4.56. " Corporation " defined. Const., art. VII,
S 199.]

§ 833. The persons desiring to be Incorpo-
rated may prepare a charter, drawn up on
parchment or paper, which shall be headed
" The ch.irter of incorporation of ,"

and it shall contain a clear and definite state-
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ment of the purposes for which the corpora-
tion is created, the names of the persons de-
siring to form the corporation, the corporate
name by which it is to be l^nowu, the pow-
ers to be exercised, the period for wliich said
corporation is to exist — never more tliau
fifty years—together witli whatever else may
be proper to be stated. Charters for tele-

graph and telephone companies shall also de-
scribe the line they propose building and
constructing and the localities it is intended
to traverse. And the proposed charter shall
be published three consecutive weeks in one
or more newspapers published at the domi-
cile of the proposed corporation, and if there
be not a newspaper published in the coimty
where such proposed corporation is to be
domiciled, then by publication in one or more
newspapers published in this State and hav-
ing circulation in the county of the domicile
of the proposed corporation; but corporations
for masonic and odd fellows' lodges, tem-
perance societies, charitable associations,
schools and literaiy iustitvitious, religious so-

cieties, fire companies, mechanics' associa-
tions, fair associations, aud agricultural so-

cieties shall not be required to make such
publication. And the charter so proposed
and published, if required to be, shall be sub-
mitted for approval to the governor, who
shall take the advice of the attorney-general
as to the constitutionality and legality of the
provisions of such charter; and if the gov-
ernor approve it, he shall write his approval
at the bottom of it, and sign his name thereto,

and shall also cause the great seal of the
State to be thereto affixed by the secretary
of State; but the governor may require
amendments or alterations to be made pre-
vious to signing the same, or, if deemed ex-
pedient by him, he may withhold his ap-
proval entirely; and the powers therein speci-

fied shall, by the approval of the charter, be
vested in such corporation, and it shall go
into operation at the time and on the terms
and conditions specified.

See Const., art. Ill, § 16, and note. Defective
organization not a defense. § 841.

[The words of a charter are to be construed as
those of the incorporators rather than of the
State, and are to be strictly construed ia favor
of the State. State v. Simmons, 7U Miss. 485; s. c,
12 S. Kep. 477.
A corporation is in complete existence when it

has accepted charter. The performance of any
act under it is a sufficient acceptance. Ferliins
V. Sanders, 56 Miss. 733.
Regularity of organization of a corporation can-

not be questioned collaterally by person who has
contracted with it. Johnston v. (iumbel, 19 S.
Rep. 100.]

§ 834. Every corporation desiring a re-

newal or amendment of its charter, shall
make publication as above, if the original
charter were required to be published, set-

ting forth at length in such publication, the
nature and extent of the amendment or
amendments desired; and the governor, with

the advice of the attorney-general, may grant
the same. But in case of renewal merely, it

shall be sufficient for the governor to give
a certificate that the original charter is re-

newed, under the great seal of the State.

§ 835. Every charter so granted, aud every
amendment aud certificate of renewal, shall
be recorded at length in the otiice of the sec-
retary of State, in a well-bound book to be
kept by him for that purpose, to be furnished
by tlie State, and in the office of the clerk of
the chancery court of the county in which
the corporation does business.

All charters to be recorded. Const., art. VII,

§ 189.

§ S3G. Every corporation created under this

chapter shall have succession for the time
limited in the charter, but never exceeding
fifty years; may determine the manner of
calling and conducting meetings, the num-
ber of shares that shall entitle a member to a
vote, and the mode of voting by proxy; may
elect all necessary officers, and prescribe the
duties, salaries, and tenure of othcers; may
sue aud be sued, aud prosecute aud be prose-

cuted, to judgment and satisfaction, before
any court; may have a corporate seal; may
contract aud be contracted with within the
limits of the corporate powers; may sell and
convey real estate, and may sell personal
propertj^; may borrow money and secure the
payment of the same by mortgage or other-

wise; may issue bonds aud secure them in

the same way, and may hypothecate its

franchises; and may make all necessary by-
laws not contrary to law. The first meeting
of persons in interest, unless otherwise pro-

vided for, may be called by a notice pub-
lished in some convenient newspaper for at

least ten days before the time appointed for

the meeting, which notice shall be signed
by one or more persons named in the charter;

aud the meeting, when assembled, may pro-

ceed to organize the corporation.

Duration of corporations. Const., art. VII,

§ 178. Seal not necessary to appeal bond. § 58.

Or to answer. § 534. May execute bond. § 842.

Suit for installments of stock. § 843. Process,

how served. §§ 3433, 3467. Quo warranto pro-

ceedings. §§ 3520-3539. Criminal procedure.

§§ 1367-1370. Defective organization not a de-

fense. § 841. Method of voting for directors.

Const., art. VII, § 194. Trusts prohibited. Id.,

§ 198. Fictitious issue of bonds void. Id., § 196.

llestriction upon power to hold land. Const., art.

IV, § 84. May convey land. § 2437. May hold

how much property. § 838. Mortgage of future

earnings invalid, when. § 839.

[A corporation possesses only the powers and ca-
pacities which are specitically granted, and such as
are necessary to carry into effect those expressed
powers. Hence it can only make such contracts
i!S are connected with the purpose of its creation,
and which are necessary, either directly or in-
cidentally, to that end. li. K. Co. v. Franks, 41
Miss. 494; Bacon v. Ins. Co., 2 G. lib; Bank v.
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Nolan, 7 H. 508; Abby v. Billiips, 6 G. 618; Mc-
Intyre v. Ingrabam, 6 id. 25.

And power cannot be implied unless It be so
necessary to the enjoyment of some right ex-
pressly granted, that without it that right would
fail. Id.

A corporation having power to loan money has
not necessarily power to borrow money, and prima
facie no i)ower to make a promissory note, and
the holder of such note must, therefore, show the
special circumstances which make it valid. Bacon
V. Ins. Co.. 2 G. 116.
Expressed power " to acquire property by gift,

purchase or otherwise," includes power to lease
and incidentally power to make necessary cove-
nants. Abhy y. Billups, 6 G. 618.
Effect of general words In conferring power.

Lusk V. Lewis. 3 G. 297.
Contracts ultra vires are either those entirely

foreign to purpose of the existence of the corpo-
ration, or those which exceed the scope of granted
powers; distinction between. Haynes v. Coving-
ton. 13 S. & M. 408; Bank v. Nolan, 7 H. .508;

Wade v. Soc, 7 S. & M. 663, 697; Bank v. Archer,
8 id. 151.
A contract not to exercise a corporate power

was void. Ellison v. R. R. Co., 7 G. 572.
I*residen,t had no power to make contracts on

behalf of the company except by authority con-
ferred on him by board of directors. Bacon v.

Ins. Co., 2 G. 116.
Grants of exclusive privileges and powers are

never presumed. And corporate franchises are to
be strictly construed in favor of the State. Col-
lins V. Sherman, 2 G. 679.

A corporation may make contracts under its cor-
porate seal by a vote of the directors entered on
its books, or by its agent acting within scope of
his authority. " And it may contract by parol or
in writing; and binding contracts may be implied
from its corporate acts, or the acts of its agents,
without a vote, or deed, or waiting. Petrie v.

Wright. 6 S. & M. 647; Abby v. Billups, 6 G. 618.

That is, where a particular mode of contract is

not required by the charter. Id.
Private seal of chief officer sufficient if there be

no common seal. Deberry v. Holly Spring, 6 G.
385.
In making a sale of its personal property, a

private corporation may aot without seal. Agency
for the corporation in such cases may be proved,
and authority to act for it implied, as in cases
of natural persons. Lumber Co. v. Cain, 70 Miss.
628; s. c, 13 S. Rep. 2.39.

In aljsence of authority of by-laws, agreement
between directors of two corporations to consoli-
date into one is ultra vires. Greenville Compress
V. Planters' Press. 70 Miss. 669; s. c, 13 S. Rep.
879. Though it has been partly performed, such
agreement cannot be specifically enforced but to
extent that one corporation has received benefit
from its partial execution, the other may, by
proper proceedings, recover of it. Id.

A conveyance of land of a corporation executed
by its officers, where purchase money is paid,
passes equitable title without the use of a cor-
porate seal. Whether the complete title passes
is not decided. Mclver v. Abernathy, 66 Miss. 79;
S. c. 5 S. Rep. 519.
Unless restrained by charter or by-laws, or by

a statute of State creating it, directors of a cor-
poration have power in another State to issue
bonds and secure them by mortgage of corporate
assets, and their acts in so doing are not ren-
dered invalid because done in pursuance of an
order of stockholders at election assembled.
Thompson v. Water Co., 68 Miss. 423; s. c, 9 S.
Rep. 821.
Slajority of stockholders of a commercial cor-

poration doing an unsuccessful and unprofitable
business may sell its assets. Ben-y v. Broach,
65 Miss. 450. Stockholder who participates in
such ale. even if it be voidable at election of non-
participating stockholders, cannot avoid it when
ratified by their acquiescence. Id.
Corporations may submit to arbitration. R. R.

Co. V. Scruggs, 50 Miss. 285.
Contract of corporation outside of purpose of

Its creation is void, but if a contract is within
its powers, but in excess of them, person with

whom it deals cannot set up such violation of
its franchises to avoid the contract. Littlewortb
V. Davis, 50 Miss. 404.
At common law a corporation spoke and acted

only by its common seal. This rule has been
relaxed and it can now be bomid by contracts
made by its agents, though not under seal; and
also on implied contracts, without either a vote,
or deed, or writing. Church v. Vicksburg, 56
Miss. 601.
Though a contract be void, if it be only free

from moral turpitude, the corporation is liable
for the money received thereunder. Williams v.
Bank. 71 Miss. 8.">8: s. c. 16 S. Rep. 238.
A corporation may deal with an individual cor-

porator or stockholder the same as with any other
person, and they may acquire adverse relations
to each otlier. McNamee v. Relf, 52 Miss. 426.
A voluntary release of its securities by a cor-

poration is void as to its creditors. Petrie v.
AVright, 6 S. & M. 647. What constitutes fraud in
such transaction. Id.

Where corporation has right to make ooiitracts
necessary for erection of a building, it has power
to accept for payment an order by materialman,
drawn by the contractor. Lodge v. Smith, 58
Miss. 301.
Such corporation having received benefit of con-

tract by the erection of the building cannot avoid
liability to pay for same by showing tliat such
provision of its charter is invalid. Id. Plea of
ultra vires must state what. Cox v. Mach. Co.,
57 Miss. 3.50.

A corporation is liable for a malicious prosecu-
tion conducted by its officers and agents. Wil-
liams V. Ins. Co., 57 Miss. 759; s. c, 34 Am. Rep.
494.
But not for damages occasioned by a libelous

letter written by its local agent. Express Co. v.
Fitzner. 59 >Iiss. 581.
Nor for willful trespass of Its employes com-

mitted in direct disobedience of orders. Fair-
child V. R. R. Co., 60 Miss. 931.
But it may incur liability, through its officers

or agents, for a reward offered for the arrest
of persons unlawfully interfering wMth its prop-
erty or business. Norwood v. Andrews, 71 Miss.
641; s. c. 16 S. Rep. 262.
Essentials of recovery of damages for negli-

gence of railroad company. R. R. Co. v. Trotter,
60 Miss. 442.
Release of interest in suit will make a cor-

porator a competent witness. Smith v. Steam-
boat Co., 1 H. 479.
Company has power to place its books in whose

custody it pleases, and the books are the best
evidence of acts of the corporation as between its
members; but they are not admissible until proved
to be the books of the company. Id.
After death of secretary, any member may

rightfully take possession of the books, and such
possession will justify their introduction in evi-
dence as the books of the company. Id.]

§ 837. lu all elpctlons for directors or man-
agers of incorporated companies, every stock-
holder shairimve the right to vote, in person
or by proxy, the number of shares of stock
owned by him, for as many persons as there
are directors or managers to be elected, or
to cumulate said shares, so as to give one
candidate as many votes as the number of
directors multiplied by the number of his
shares of stock shall equal, or to distribute
them on the same principle among as hlmhv
candidates as he shall see fit; and such
directors or managers shall not be elected
in any other manner; but a person who Is

engaged or interested in a competing busi-
ness, either individually or as employe or
stockholder, shall not serve on any board
of directors of any corporation without the
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consent of a majority in interest of the
stockholders thereof.

See Const., art. VII, § 194.

§ 838. (As amended by Laws 1897. chap.

14; approved May 15. 1897.) Every corpo-
ration created under this chapter may hold
real and personal estate necessary and
proper for its purposes, not exceeding two
hundred and fifty thousand dollars, manu-
facturing companies and banks excepted,
which may purchase and hold property to

the amount of one million dollars. And a
corporation shall not have a trust, use or
benefit in property held in the name of any
other person for its use, either expressly or
secretly, to a greater amotuit than it may
lawfully hold, nor shall any corporation em-
ploy its capital, money, or other thing in

any other way than in the pursuit of its

legitimate business; and a corporation offend-

ing against any of these provisions shall

forfeit its charter, and shall also forfeit all

property, real and personal, above the
amount it may lawfully hold, to the State;
but anything herein contained shall not pre-
vent a corporation from taking a lien on
property, real or personal, to a greater
amount than it may hold, as a security for

a debt, or from taking property to a greater
amount than it may hold in payment of a
debt, if the same shall not be held for a
longer period than five years; Provided
Nothing herein contained shall pi-event any
individual uoav owning lands and personal
property in this State, of greater value than
$250,000, conveying the same within the next
twelve months to any planting and mercan-
tile corporation, to be hereafter formed, in

the bona fide payment of subscriptions to the
capital stock of such corporation; but such
corporation shall not subsequently thereto
acquire and hold (real property at all nor
personal) property to a greater amoiuit than
$250,000 above the value of that so paid for
subscriptions as aforesaid, save (real and
personal property acquired and held) in the
manner and for the time above provided.

§ 839. A mortgage or deed of trust con-
veying the franchise or income or future
earnings of any corporation, no matter when
or how such corporation was created, shall

not be valid against debts contracted in

carrying on the business of the corporation.

[Mortgage by railroad oompany of after-acqrired
property. M. V. Co. v. II. R. Co., 58 Miss. 896.]

§ 840. Any corporation doing business in
this State shall be liable to a penalty of
two hundred and fifty dollars for every un-
lawful interference with the social, civil, or
political rights of any of its agents or em-
ployes, and the same may be recovered by
suit, to be brought by the injured party.

See Const., art. VII, § 191.

§ 841. It shall not be a defense to any
suit against a corporation that there was
a defect or informality in its organization.

[A corporation must, under a general issue,
prove its corporate character. Carmichael v.
Trustees, 3 H. 84. Plea nul tiel corporation bad,
when. Id. Good, when. Banking Co. v. Washing-
ton, 1 S. & M. 536. Charter and proof of user
under it, sufHclent to prove corporate character.
Henderson v. Bank, 6 S. & M. 314.]

§ 842. Any corporation, under the signa-
ture of its president, or other authorized
officer, agent, or attorney, may execute, with-
out affixing the corporate seal, all bonds
which shall be necessary at the commence-
ment or during the progress of any case to
a final determination, and such bonds shall
be binding on the corporation.

See § 58.

§ 843. Every corporation may sue any sub-
scriber for stock therein for calls or install-

ments that may remain due, or his stock
may be sold for such calls or installments
in the manner prescribed in the by-laws;
and if a mode be not prescribed therein for
the sale of stock, then the same may be
sold, by resolution of the board of directors,
by anj' person who may be authorized by
such resolution, to the highest bidder, on
three Aveeks' notice, published in some con-
venient newspaper; but the subscriber whose
stock may be sold shall nevertheless be liable
for any deficiency of the sale under the
amount due on the stock. The amount re-

ceived shall be placed to the credit of the
stock sold and inure to the benefit of the
purchaser, Avho, by such purchase, shall be-

come a stockholder in the place of the orig-

inal subscriber.

Subscription to stock need not be proved, when.
§ 1799. Subscription must be paid in cash. § 850.

[Calls made by directors, under authority of
the by-laws, is binding without assent of "each
individual subscriber. Smith v. Steamboat Co.,
1 H. 4T9.
Subscription paper for stock is legal evidence,

and when it contains an absolute promise to
pay money, an action may be maintained on It.

Id. When charter provides for a forfeiture and
sale of stock of delinquent stockholders, the
remedy is nierel.v cumulative — the company may
also sue delinquent stockholders. Freeman v.
Winchester, 10 S. & M. 577.
Where payment of certain amount at time of

subscription is not required by charter, but is
required by the agreement of subscription, failure
to make such payment does not vitiate the sub-
scription. Mfg. Co. V. Seaman, 53 Miss. 655.
As to what constitutes a subscription to stock,

see Kriger v. Bank, 72 Miss. 462; s. c, 16 S. Rep.
351.]

§ 844. (As amended January 18, 1894.) In
all corporations each stockholder shall be
individually liable for the debts of the cor-
poration contracted during his ownership of
siock for the amount of balance that may
remain due or unpaid for the stock sub-
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scribed for him. and may be sued by any
creditor of the corporation; and such lia-

bility shall continue for one year after the

sale'or transfer of the stock. The stock in

all corporations shall be transferable by the

indorsement and delivery of the stock certifi-

cate and the registry of such transfer in the

books of the corporation.

Fictitious increase or issue of stock is void.

Const., art. VII, § 196; Code, § 850. Debts must

not exceed capital stock. § 853.

[See Bank v. rinson, 58 Miss. 421.

If authorized by charter, raih-oad company may
take subscriptions for stock subject to condition
that they shall not be collected until wanted
to pav for work on the road. Itoberts v. K. K.

Co., 3 G. 373.
^Vhere charter requires a certain percentage

to be paid br each subscriber, at time of sub-
scription, such payment is essential to make the
subscription void. Hayne v. Beauchamp, 5 S. &
M. 515.
Pavment of subscription by a third person will

be good, though made without the knowledge of

subscribei-, if he atterward assents to It. Knowl-
edge of such payment without objection by sub-
scriber is a ratification. R. R. Co. v. Harris,

7 a. 17: Fiser v. U. R. Co., 3 id. 359.

And the payment need not be contemporaneous
with the act of subscription, and may be made
before subscription. Barrington v. R. R. Co., 3

G. 370.
In making a contract of subscription, there is

no power to waive a right of the corporation laid

down in the act of incorporation. Ellison v. R. R.
Co., 7 G. 572.
Subscription for stock taken by a person having

no authority is not essentially void, if, in a
reasonable time thereafter, corporation ratifies the
act. A suit to enforce subscription by the cor-

poration is a ratification. Walker v. R. R. Co.,

5 G. 245.
A false and exaggerated statement by agents

as to assets and ability of company to carry out
its enterprise are mere expressions of opinion in

reference to matters open to investigation of

both parties, and subscriber has no right to

rely on them, and they will be no ground for
avoiding contract of subscription. Walker v. R.

R. Co., 5 G. 245.
When subscriber can avoid bis contract on

ground that agent who obtained it influenced him
by exhibiting a subscription of an influential per-

son which was colorable only. Id.

A subscriber to stock, being sued by a creditor

of the corporation, cannot set up such fraud as a
defense. Saffold v. Barnes, 10 G. 399.

Nor can he set up any secret agreement be-

tween him and such agent by which he was to

be released from his subscription and in case
certain conditions promised by the agent were
not complied with. Id.

False representations of agent of a corporation
will not avoid a subscription to stock, when. R.

R. Co. V. Anderson, 51 Miss. 829; Mfg. Co. v.

Seaman, 53 id. 655.
Above section has no application to transactions

which took place before Code went into effect. It

Is not retroactive. Goyer v. Wilderberger, 71 Miss.

438; s. c, 15 S. Rep. 2:i5.

Provision that " all stock shall be transferable
only on the books of the company " has no re-

lation to the purchasers and creditors, but per-

tains only to the relation between shareholders
and the company. Clark v. Bank, 61 Miss. 611.

The bona fide assignment of certificates of
stock entitles the assignee to have the transfer
made upon the books of the company to his name.
And this right is not affected by an attachment
of the stock or by creditors of the assignee before
such transfer has been made. Clark v. Bank,
61 Miss. 611.
By-laws of a corporation requiring transfer of

stock to be noted on its books are for the benefit

of the corporation onlv. Cover v. Wilderberger,
71 Miss. 438; s. c, 15 S. Rep. 235.
In a proceeding by creditors to enforce liability

of shareholders of insolvent corporation all solxeut
stockholders within jurisdiction must be joined,
unless excused on an allegation that the number
is too great. Vick v. Lane, 56 Miss. 681.

Liabilit.v established by the Code between de-
linquent shareholders and judgment creditors of
a corporation is not a joint, but a several, lia-

bility. Id. The statutes seem to contemplate
enforcement of this liability b.v action at law,
though circumstances might justify a resort to
chancery. Id.
lu a creditor's bill against stockholders it is nec-

essary to make corporation a party, if it be not
dissolved, or entirel.v without assets. I'erkins v.
Sanders, 56 Miss. 733.
When stockholders treated as partners. Id.
One stockholder may be compelled to pay com-

pany's whole indebtedness. But in settling equi-
ties between stockholders, each should be made
to contribute proportionately. If any be insolvent,
the solvent must bear the whole burden. If com-
plainant be a stockholder, he must contribute his
share to his own debt, and to all others who are
established. Id.
Liability of stockholder for a debt of the cor-

poration contracted during his ownership of stock
is not discharged by a release executed by the
corporation when solvent. Vick v. La Rochelle,
57 Miss. 602.
Subscriber for stock, being garnished by creditor

of company, cannot set up that company had
never been legally incorporated. Saffold v. Barnes,
10 G. .399.

Effect of consolidation of railroad companies
on debts and liabilities. M. V. Co. v. R. R. Co.,
58 Miss. 846.
To eft'ect forfeiture of stock there must be an

actual declaration of forfeittire. Declaration of
intention to forfeit not sutficient. Mfg. Co. v.

Seaman, 53 Miss. 655.
L'nless otherwise stipulated, a transfer of stock

carries with it a dividend afterward declared,
no matter when it was earned. Timberlake v.
Compress Co., 72 Miss. 323; s. c, 16 S. Rep. 530.
And one who takes a certificate of stock as col-

lateral security, and afterward, without notice
of a i)revious assignment of an undeclared divi-
dend, purchases the stock in settlement of the
debt, is entitled to dividends. Id.

Under above section the year does not begin
until a transfer in the manner provided, viz., by
indorsement and delivery of the stock certificate
and registry of the transfer on the corporate
books. Kriger v. Bank, 72 Miss. 462; s. c, 16 S.
Rep. 351.
Under above section, a corporate creditor may

I'ecover the amount of unpaid subscription of a
stockholder, though he has given a note to the
corporation for the same, payable on calls, and,
having died before payment, the note has not
been probated against his estate as required by
the Code. Robiuett v. Starling, 72 Miss. 652; s. c,
18 S. Rep. 421.]

§ 845. When judgment shall be rendered
against any corporation, all its property, real
and personal, and its fi'anchise shall be
liable to be seized and sold in satisfaction
thereof; and the sale shall vest the title to

the franchise in the purchaser, with all

privileges and immtmities; and the officer

making the sale shall immediately put him
in possession; and the purchaser may recover
any penalties imposed for injuries to the
franchise, and shall also discharge all the
duties imposed by the charter on the cor-

porate body, and be liable to like penalties
as the original stockholders which may ac-
crue after his purchase of the franchise.

Rolling stock liable to execution. Const., art.

VII, § 185.

I
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[President of a bank may contract for the entry
of a remittitur of a judgment In favor of the
bank. Case v. Hawkins, 53 Miss. 702.
A corporation cannot defeat the right of Its

creditors to sell the equity of redemption by
executing a deed of trust with long time to run,
etc.; it would be in violation of this section.
R. R. Co. V. McCutchen, 52 Miss. 645.
An assignment by an insolvent corporation pre-

ferring debts due stockholders and directors is
fraudulent. Love Mfg. Co. v. Queen City Mfg.
Co., 20 S. Rep. 146.]

§ 84G. Those persons who were stockhold-
ers at the time of the sale of the franchise
of a corporation may redeem the franchise
which has been sold under execution, at any
time within six months from the date of
sale, by paying or tendering to the purchaser
the amount paid by him, with ten per centum
thereon; but shall not be entitled to auj' al-

lowance for the protits received by the pur-
chaser in the meantime.

§ 847. On the dissolution of any corpora-
tion, either by judgment or otherwise, all

its real and personal estate shall be vested
in the stockholders therein, in their respect-
ive proportions, who shall hold the same as
tenants in common; but this section shall

not extend to any properly except that
which the corporation might lawfully have
held without forfeiting the same to the
State. Debts due to and from the corpora-
tion shall not be extinguished by its disso-

lution, but shall be a charge upon its

property.

[Above section does not deprive a corporation
of its right, in good faith, to dispose of its prop-
erty, or create such a trust as affects this right
when exercised in good faith. Sells v. Grocery
Co., 72 Miss. 590; s. c, 17 S. Rep. 236.]

§ 848. A corporation, after its charter has
expired or been annulled, may nevertheless
be continued as a body corporate for the
term of throe years thereafter, for the pur-
pose of suing and being sued and of enabling
it to close up its concerns, to sell and convey
property, and to divide the assets, but not for
the purpose of enabling it to carry on other
corporate business. This provision, however,
shall not extend to cases in which it may
be necessary to appoint trustees on judg-
ment of dissolution.

[After expiration of time for which a corpora-
tion has been chartered it ceases to exist for
any purpose, and suits by it abate. Bank v.
Wrenn, 3 S. «fe M. 791.
Where there is no statute to the contrar.v, upon

dissolution of a corporation debts due to or from
it are extinguished. Port Gibson v. Moore, 13
S. & M. 157.]

§ 849. Corporations which exist by the
laws of any other State of the Union, by
the acts of congress, or the laws of any
foreign countrj-, may sue in this State by
their corporate names, and they shall also
be liable to be sued or proceeded against,
by attachment or otherwise, as Individual
non-resident debtors may be sued or pro-

ceeded against. And the acts of the agents
of any such foreign corporation shall have
the same force and validity as the acts of
agents of private persons; but stich foreign
corporations shall not do or commit any act
in this State contrary to the laws or policy
thereof, and shall not be alloAved to recover
on any contract made in violation of law
or public policy.

Foreign corporations cannot build railroads
within the State. Const., art. VII, § 197. In-

dictment of foreign corporation. § 1369.

[Corporations must dwell in the place of their
creation and cannot migrate to another State,
but they are liable to be sued, like natural per-
sons, in transitory actions, arising ex contractu
or ex delicto in an.v State where legal service
of process may be had. R. R. Co. v. AVallace.
50 Miss. 244. Where corporation appears and
pleads, it cannot be to the jurisdiction. Id.
Foreign corporations may, by comity, make con-

tracts and establish agencies in other states, un-
less excluded from so doing, or unless against the
policy or interest of the state. Williams v. Cres-
well, 51 Miss. S17. Foreign corporations recog-
nized in this State. Id.
Mere fact that a foreign corporation executing

notes in this State making them paj'able in Ten-
nessee does not render them void. Williams v.
Uank, 71 Mi.ss. 858; s. c, 16 S. Rep. 238.
Requisites of service of process on foreign ex-

press companies. Express Co. v. Hunt, 54 Miss,
664. Return of service on foreign insurance com-
pany, defective, when. Ins. Co. v. Manslield, 45
Miss. 311.
Under above section, a non-resident plaintiff

may sue a foreign corporation for injuries inflicted
in another State. Pullman Palace-Car. Co. v. Law-
rence, 22 S. Rep. 53.]

§ 850. A note, obligation, or security of
any kind given or transferred by any sub-
scriber for stock in any corporation shall
not be considered, taken, or held as payment
of any part of the capital stock of the
company.

Fictitious issue or increase of stock. Const., art.

VII, § 196.

[Promoters of a corporation procuring subscrip-
tions by false representations as to cost of patent
right transferred by them to the corporation,
held liable to the corporation for profits made.
Cook V. Southern Columbian Climber Co., 21 S.
Rep. 795.]

§ 851. A loan of money shall not be made
by a corporation to any stockholder therein;
and in case such loan be made, the officers

who make it or assent thereto shall be
jointly and severally lialjle for the amount
thereof, and interest, to creditors whose
debts were contracted before the repaj'ment
of the money by the borrower; but banks
and building and loan associations may loan
money to their stockholders. But a bank
of deposit shall not loan a sum greater than
one-fifth of its capital to any one person or
firm.

§ 852. No part of the capital stock in any
corporation shaU be withdrawn or diverted
from its purpose, nor a dividend declared,
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w^hen the company is insolvent, or wonld
be rendered insolvent by sucli withdrawal
or the payment of such dividend; and the
directors who assented to such withdrawal,
or declared and paid such dividend, as well

as the stockholders who received it, shall

be jointly and severally liable to creditors

whose debts then existed, to the extent of

such withdrawal or dividend and interest.

[An Insolvent corporation may prefer creditors
by mortgage, sale or assignment, where there Is

no fraud. Sells v. Grocery Co., 72 Miss. 590; s. c,
17 S. Rep. 236.]

§ 853. The amount of debts which any
manufacturing or trading corporation or com-
pany may contract or owe shall not exceed
the amount of its capital stock paid in; and,
in case the debts exceed that amount, the di-

rectors who contracted such debts shall be
individually liable for the excess over the
amount of capital stock, and may be sued
therefor by any creditor, whether the debt
be di:e at the time of suit brought or not, if

such creditor were without notice or knowl-
edge of the excess at tlie time his debt was
made.

Individual liability of stockholders. § 844.

[Above section does not affect the validity of
debts contracted in excess of the capital stock,
or of conveyances by the corporation to secure
them. Sells v. Grocery Co., 72 Miss. 590; s. c, 17
S. Rep. 236.]

§ 860. The provision of this chapter, when
not limited by their terms, shall apply to all

corporations whatever, where the subject-

matter is not elsewhere prescribed.

CHAPTER XXX.

Criminal Procedure.

Sec. 1367. Process on indictments; against cor-
porations, etc.

1368. Summons to other counties for cor-
porations.

1369. If corporation cannot be found, etc.

1370. Like proceedings before justice of the
peace.

§ 1367. When an indictment shall be found
against a corporation, a summons shall be
Issued against it, by its corporate name, to

appear and answer the indictment, which
summons may lie executed as a summons
against a corporation in a civil suit; and
upon the summons being returned executed,
the corporation shall be considered in coui't,

and appearing to the indictment, and the
court shall, unless the defendant do so of

its own accord, cause an appearance for it

to be entered of record; and such proceed-
ings may then be had thereon as if the cor-

poration had appeared and pleaded thereto;
and if the corporation be convicted on the
indictment, the court may pass judgment
thereon, and cause process of execution to be
issued against the goods and chattels, lauds

and tenements of the corporation for the
amount of the fine and costs which may be
awarded against it, as on a judgment in a
civil suit; and the sheriff shall proceed ta
sell the goods and chattels, and lands and
tenements of the corporation on the execution
as on an execution issuing against a corpo-
ration in a civil suit.

Service of summons. § 3433. Execution. §§ 845,

3467.

§ 1368. If the summons be returned not
executed, and the officer shall make affidavit
that he hath made diligent inquiry and can-
not ascertain any place of business of the
corporation in the county, or the name of
any officer of the corporation, resident in
the county in which such indictment shall

have been found, upon whom the summons
could be executed, then the court shall make
an order directing a summons to issue to
any other county of the State in which the
defendant corporation may be served, or the
summons may be issued in the first instance
without a precedent order of court, and its

service shall be as effectual as if served in

the county where the indictment is found.
§ 1369. If it be made known to the court,

by affidavit of any credible person, as re-

quired in suits in chancery against non-resi-
dents, that the defendant corporation is non-
resident, or cannot be found in this State, it

shall order said corporation to cause its ap-
pearance to be entered, and to plead to the
indictment, on or before the first day of the
next term of the court, a copy of which or-

der shall, within thirty days, be forwarded
by mail to the corporation, postage paid, by
the clerk of the court, if the post-office ad-
dress be made known by the affidavit; and
it shall also be published for three weeks in

one of the public newspapers printed in this
State, as the court may direct; and, if the
corporation shall not appear within the time
limited by such order, or within such fur-
ther time as the court shall appoint, then,
on due proof of the mailing and publication,
or of the publication, the court sliall order
the clerk to enter an appearance and plea
of not guiltj' for said corporation, and, there-
upon, further proceedings may be had on
such indictment as if the corporation had
appeared and pleaded thereto; and, in case
of conviction, execution may be issued and
proceedings had thereon as in the preceding
section mentioned.

Foreign corporations. § 849.

§ 1370. Like process and proceedings may
be had before justices of the peace in a
prosecution or proceeding against a corpora-
tion for any offense cognizable before a jus-
tice of the peace; and in case publication be
necessary, the day of appearance may be
fixed for such time as will allow the order to
be published for the required period.
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CHAPTER XLIII.

Evidence.

Sec. 1799. When subscription of stoclj need not
be proved.

§ 1799. In suits by any corporation to re-

cover an installment or call upon the capi-
tal stock subscribed by any person, it shall
not be necessary for the corporation to prove
that the subscription Avas made, or that the
installment or call was required to be paid,
or that publication thereof was made, if

the same be distinctly averred in the plead-

ing, unless the defendant shall specially

deny the same by plea verified by oath.

Suits b.v corporation against subscribers, for

calls. § 843.

[Act of legislature which dispenses with proof
of subscription unless subscription be denied under
oath is constitutional. Thigpen v. R. R. Co., 3
G. 348.1

CHAPTER LXX.

Land, and Conveyances.

Sec. 2437. Corporations may convey land.

§ 2437. All bodies politic or corporate may
convey their lands by and under the corpo-
rate seal and the signature of an officer; and
such officer signing the same may acknowl-
edge the execution of the deed, or proof
thereof may be made as in other cases.

Restriction upon holding lands. Const., art. IV,

§ 84. Limits of value of corporate property. § 838.

[Private corporation ma.v convey personal prop-
erty without seal. Lumber Co. v. Cain, 70 Miss.
628; s. c, 13 S. Rep. 2.30.

There Is no public policy making a distinction
between the rights of foreign and domestic cor-
porations as to ownership of lands in this State.
Nor does comity require such distinction. Taylor
V. Trust Co., 71 Miss. fi94; s. c. 15 S. Rep. 121.
Creditors cannot avoid conveyances by a cor-

poration on the ground that they were not exe-
cuted by the proper officers, if they are ratified
by the directors and the stockholders do not com-
plain. Sells V. Grocery Co., 72 Miss. 590; s. c, 17
S. Rep. 236.1

CHAPTER CIX.

Process.

Sec. 3433. How served and effect of, when cor-
poration a defendant.

3467. Executions and attachments; how
levied on corporate stock.

§ 3433. (As amended February 2, 1894.)
If the defendant in any suit or legal proceed-
ing be a corporatiO'U, process may be served
on the president or other head of the corpo-
ration, upon the cashier, secretary, treasurer,
clerk or agent of the corporation, or upon any
one of the directors of such corporation: or
If the corporation be a sleeping-car company,
upon a conductor thereof; or if a steamboat
company, upon the captain or otlier officer

of a boat thereof. If no such person or per-
sons be found in the county, then it shall be

sufficient to post a true copy of the process on
the door of the office or principal place of
business of the corporation. In suits against
railroads, sleeping-car. ti'iegraph, telephone,
express, steamboat and insurance companies
or corporations, or in suits against a re-
ceiver or receivers in charge of the property
of any such companies or corporations,
the process may be served on any
agent of the defendant or sent to any county
in whicli the office or principal place' of busi-
ness may be located, and there served as
herein directed and authorized; or may be
served on any one of the foregoing ofiicers
of such corporation or company, and upon
the secretary, cashier, treasurer, clerk, depot
agent, attorney or any other officer or agent
of such receiver or receivers, or upon them
in person. When any writ or process against
such corporation, company, receiver or re-
ceivers has been returned executed, the de-
fendant or defendants shall be considered in
court, and the action shall proceed as ac-
tions against natural persons; and all process
and notices to be served upon such com-
panies, corporations or receivers, may be
served as herein directed.

Corporation may sue and be sued. § 836, and
note. Criminal procedure. §§ 1367-1370.

[Return of service on foreign insurance com-
pany defective, when. Ins. Co. v. Mansfield,
45 Miss. 311.
M'hat summons should contain. Id. Requisites

of a valid judgment by default. Id.
Requisites of service of process on foreign ex-

press companies. Express Co. v. Hunt, 54 Miss.
664.]

§ 3467. In case of the levy of an execution
or attachment on the stock, shares, or in-
terest of the defendant in any corporation
or .joint-stock company, the officer shall go
to the office or principal place of business of
the corporation or company, aiid there de-
clare that he attaches or levies upon the
stock, shares, or interest of the defendant
therein at the suit of the plaintiff; and he
shall demand of any officer, agent, or clerk
of such corporation or company there pres-
ent, and who is not the defendant, a state-
ment in writing, under oath, of the amount
of the defendant's stock, the number of his
shares, or extent of his interest in such cor-
poration or company, and shall leave with
the officer, agent, or clerk, a copy of the writ;
but if no such officer, agent, ov clerk be
present, he shall post conspicuously at such
office or place of business a copy of* the writ,
witii a statement therewith that he has at-
tached or levied upon the stock, shares, or
interest of the defendant at the suit of the
plaintiff, and that he demands of the cor-
poration or company the statement, under
oath, of the defendant's stock, share or in-
terest therein. The stock, shares, and inter-
est of the defendant in the corporation or
company, including all dividends that may
accrue after such levy, shall be bound by
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the lien of the execution or attachment. The
corporation or company shall, within a rea-

sonable time, not longer than ten days after

the levy, deliver to the ortioer a siatement

in writing, under oath, of the particulars de-

manded by the officer, and of the value of

the defendant's stocli, shares, or interest;

And in case the corporation or company shall

neglect or refuse to do so. sliaii willfully

make any false statement thereof, such cor-

poration or company shall be liable to the

plaintiff for the full amount of the judgment
or decree, or of such judgment as the plain-

tiff shall recover if the process be an attach-

ment; but the failure of the corporation or

company to make sucli statement shall not

Affect the right of the officer to sell the stock,

shares, or interest of the defendant.

CHAPTER CXI.

Quo Warranto.

Sec. 3520. To what cases applicable.
3521. Proceedings; how aud where.
3523. Form of iuformatiou agaiust corpora-

tion.
3529. Judgments against defendants.
3532. Trustees to be appointed.
3533. Bond of trustees.
3534. Property surrendered to trustees.
3535. Trustees to return inventory to chan-

cery court; vacancies tilled; new
bonds, etc.

3536. Sales of property; proceedings; trustees
not to buy.

3537. Claims presented and audited; notice.
3538. Compensation of trustees and others.
3539. Report of trustees, and order of pay-

ing debts.

§ 3520. The remedy by information in the
nature of a quo warranto shall lie, in the
Bame of the State, against any person or

corporation offending in the following cases,

viz.:

Third. Whenever any two or more persons
shall act as a coiiDoration. or assume so to do
without being legally incorporated.
Fourth. Whenever any corporation shall be

guilty of a misuser or abuse of its powers,
or ceases to discharge the duty for which it

was created.
Fifth. Whenever any corporation willfully

exercises powers not conferred by law.
Sixth. Whenever any corporation fails to

exercise powers conferred by law and es-

sential to its corporate existence, or implied
in its duty to the public.

Seventh. Whenever any corporation shall

be guilty of doing or neglecting to do any
act the doing or neglecting of which is made
by law a cause of forfeiture of franchise.
Eighth. Whenever any corporation shall

willfully and persistently violate the law
made for regulating such corporations, or

the criminal law; but acts done in good faith
before adjudication of the constitutionality
of a doubtful statute shall not be cause of
forfeiture.

Ninth. Whenever it is sought to have the
right of any corporation, not created by the

laws of this State, to do business in this
State forfeited because of its persistent re-
fusal to comply with the laws thereof.
Tenth. AYhenever any non-resident alien or

corporation shall acquire or hold lands con-
trary to law.

[In a proceeding by quo warranto against a
forporation in its corporate name aud character,
the regularity of its original organization cannot
be inijuired into; its existence as a corporation
is admitted by the proceedings. Bank v. State,
(j S. A: M. 599; State v. Bank, 4 G. 474.
Failure of a corporation to meet according to

its fundamental rules does not necessarily work
its dissolution. Smith v. Steamboat Co., 1 H. 479.
N(jr does a failure to elect its officers at stated
times, since the old officers held until their suc-
cessors are elected. Id. But when charter re-
(liiires an election of the directory annually, a
liiilure to elect for live years is a cause of for-
feiture of charter. State v. Bank, 4 G. 474.

It is a condition annexed to every private cor-
l)oration, that it may lose its franchises by a
misuser or non-user of them. Bank v. State, 4
S. & M. 439. Every suspension of the use of
franchise for a limited time is not a non-user, but
reasonable allowance must be made tor peculiar
exigencies. Id. But a continued susx^ension of
franchise will amount to a non-user ana be ground
for forfeiture. Id. ; State v. Bank, 4 G. 474. Non-
user does not per se work a dissolution; it i3
only a cause, and until judgment of dissolution
un quo warranto is pronounced, the corporation
must be still regarded as in existence. Bohannon
V. Binns, 2 G. 355.

It is not within power of legislature to revive
extinguished rights, and authorize their enforce-
ment. But it is competent for it to revive a
corporation, which has expired by limitation, for
purpose of collecting aud distributing assets.
Bank v. Duncan, 56 Miss. 166, 172.
Appointment of a receiver of a corporation, on

its ex parte application, though the corporation
is insolvent, is void, and the decree therefor, as
well as all steps by the receiver thereunder, are
subject to assailment collaterally, and may be
disregarded. And this, although on receiver's ap-
plication, a decree has been rendered enjoining
all persons from suing the corporation. W hitney
V. Bank, 71 Miss. 1009; s. c, 15 S. Kep. 33.]

§ 3521. The proceedings in such cases shall
be by information in the name of the State,
by the attorney-general or a district attor-

ney, on his own motion or on relation of an-
otlier, * * *. The information shall be
filed in the circuit court of the county of the
residence of the defendant; or, in case of
an officer, where he acts as such; or, in case
of a corporation or pretended corporation,
where its principal office or place of busi-
ness may be or where it may transact any
bttsiness and has an agent; or, in case of an
alien or corporation acquiring or holding
land contrary to law, where any of the land
is situated.

§ 3523. For convenience and certainty the
information, if agaiust a coiporatiou, shall
set out briefly the causes of forfeiture. It

may be in the form following, to-wit:

•' STATE OF MISSISSIPPI,
'• County of

Circuit Court,
Term,

A. D
" The State of Mississippi, by A. B., dis-

trict attorney for the judicial dis-

trict of the State, of his own accord (or on
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the relation of C. D., as the case may be)
gives the court here to uuderstaud and be
informed that the corporation of has
forfeited all right to exercise any of the
franchises and privileges granted it in this,

to-wit: (set out the causes of foi'feiture).
" Wherefore the State of Mississippi, by

said district attorney, prays judgment of
forfeiture and ouster against said coi-pora-

tion."

§ 3529. If it be found on the trial of an
information that a corporation has forfeited

its charter, .i"<lg™ent of ouster from the
franchises shall be given, and that it be
dissolved; and if it be found, on trial, that
persons claiming to exercise a franchise are
not entitled to the same, the judgment shall

be that such persons be debarred and ex-

cluded from the use of the franchise; and in

both cases the State shall recover costs.
tf iti *

§ 3532. Wlien judgment of forfeiture and
ouster shall be rendered against any corpo-

ration or against any person pretending to

exercise coi'porate franchises, the debtors to

such con^oration or other body, shall not be
thereby released from their debts and lia-

bilities, and it shall be the duty of the judge
of the court rendering the judgment to
appoint one or more trustees to talie charge
of the books, evidences of debt, assets, and
property of such corporation or body pre-

tending to exercise corporate franchises; and
such trustees are invested with full power
and authority to sue for in their own name,
and to collect, all debts due to such corpo-
ration or body pretending to exercise cor-

porate franchises; and generally to maintain
any action, or to revive or have revived
against them any suit or judgment for or
against such corporation or other body. And
the proceeds of debts collected and property
sold shall be applied by such trustees to the
payment of the costs in the quo warranto
proceedings and in payment of debts, under
the direction of the coiu't.

§ 3533. Before they enter upon the dis-

charge of their duties, the trustees shall exe-
cute bond in such sum as may be pre-
scribed, and with such sureties as may be
approved by the judge, payable to the State,

and conditioned for the faithful discharge
of their duties as trustees, which bond may
be put in suit for a breach thereof; and the
amoimt collected thereon shall constitute a
fund for the benefit of creditors or stock-
holders, as other funds of the corporation.

§ 3534. It shall be the duty of all persons
having possession of property or evidences of
debt belonging to any corporation, or per-
sons pretending to exercise corporate fran-
chises, against which or whom judgment of
forfeiture shall have been rendered, to sur-
render and deliver the same to the trustees
so appointed, and. in case of failure to do
so, such trustees may maintain an action
therefor.

§ 3535. It shall be the duty of the trustees,

at the next succeeding term after their ap-
pointment of the chancery court of the
county in which the quo warranto judgment
was rendered, or at such other time as
may be designated by the said chancery
court or the chancellor, to return, under oath,
to the court, a full and complete inventory
of all evidences of debt, and pi-operty of
every description, Avhich may have come to
their possession or knowledge as the prop-
erty of the coi-poration or body pretending
to exercise coi'porate franchises, and from
time to time such further inventories as may
be necessai-y, in case additional assets or
property shall be discovered, which inven-
tories shall be recorded by the clerk. And
the chancery court, or the chancellor in.

vacation, may remove trustees and appoint
new ones, or fill vacancies in case of death
or resignation, and may require new bonds
of the trustees.

§ 3536. The chancery court, or chancellor
in vacation, shall order the sale of the
property, real and personal, in the same man-
ner and on the same terms as such property
of intestate decedents is sold, and like
proceedings shall be had as far as applicable.
It shall not be lawful for a trustee to become
the purchaser of any property sold by him
in that capacity, or by his co-trustees, either
directly or indirectly, or to act as agent of
any other person in making such purchase,
and all purchases in violation of this pro-
vision shall be void.

§ 3537. The chancery court shall require
all claims against the funds in the hands of
the trustees to be presented and audited In
such manner as shall be deemed proper; and
notice shall be given to all persons holding
such claims to present and have them au-
dited in the same manner as such notice is
given in the administration of estates, and
all claims not presented and audited within
twelve months after the last publication
shall be forever barred.

§ 353S. The compensation of trustees and
others shall be determined by the court, and
allowed out of the effects of the corpora-
tion or other body, under the eonti-ol of the
court.

§ 3539. It shall be the duty of the trustees,
at the first term of the court after the time
for presenting claims has elapsed, to make
a full and complete report of all claims pre-
sented and audited, at which time exception
may be taken to the allowance or rejectioii
of any claim, and, if sustained, the report
ma.v be corrected; and when the report is

settled, and the amount of indebtedness as-
certained, the court shall order the trustees
to pay the debts in the following order:

(a) The compensation to the trustees and
others, and expenses incurred in settling the
affairs of the corporation, including the pay-
ment of the costs in the quo warranto pro-
ceedings in the circuit court, and the costs
in the chancery court.
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(b) Debts due to the State, or any county,
city, town, or village for taxes or otherwise.

(e) A ratable distribution amongst cred-
itors who have proved their claims, and had
them allowed.

(d) The surplus, if any, shall be ratably
distributed among the stockholders, accord-
ing to their respective rights.

CHAPTER CXII.

Railroads.

Sec. 3559. Fellow-servant rules.

AN ACT to amend chapter 87 of the acts of
1896, being entitled "An act to amend sec-
tion 3559 of the annotated code of 1892
with reference to the liabilities of corpo-
rations to their employes." so as to make
said act not apply to actions pending at
the time of its passage.

Be it enacted by the legislature of the
State of Mississippi. That the act of
the legislature of said State, approved
MarcJi 11, 1896. being entitled "An act to
amend section 3559 of the annotated code of
1892, with reference to the liability of cor-
porations to their employes," be amended so
as to read as follows:

CHAPTER 87.

AN ACT to amend section 3559 of the an-
notated code of 1892 with reference to
the liability of corporations to their em-
ployes.

Section 1. Be it enacted by the legislature
of the State of Mississippi. That section 3559
of the annotated code of 1892 be amended so
that the same shall read as follows, to-wit:

Every employe of any coi-poratiou shall have
the same rights and remedies for an injury
suffered by him from tlie act or omission
of the corporation or its employes, as are al-

lowed by other persons not employes, where
the injury results from the negligence of a
superior agent or officer, or of a person hav-
ing the right to control or dii'ect the ser-

vices of the party injured; and also when
the injury results from the negligence of a
fellow-servant engaged in another depart-
ment of labor from that of the party injured,

or of a fellow-servant on another train of

cars, or one engaged about a different piece
of work. Knowledge by an employe in-

jured of the defective or unsafe character or

condition of any machinery, ways or appli-

ances, or for the improper loading of cars,

shall not be defense to an action for injury
caused thereby, except as to conductors or
engineers in charge of dangerous or unsafe
cars or engines voluntarily operated by them.
When death ensues from an injury to an
employe an action may be brought in the
name of the widow of such employe for the
•death of the husband, or by the husband for

the death of his wife, or by the parent for
the death of a child, or in the name of the
child for the death of an only parent, for
such damages as may be suffered by them
respectively by reason of such death, the
damages to be for the use of such widow,
husband or child, except that in case the
widow should have children the damages
shall be distributed as personal property of
the husband. The legal or personal repre-
sentative of the person injured shall have
the same rights and remedies as are allowed
by law to such representatives of other per-
sons. In eveiy such action the jury may
give such damages as shall be fair and just
with reference to the injury resulting from
such death to the person suing. Any con-
tract or agreejiient, expressed or implied,
made by au employe to waive the benefit

of this section snail be null and void; and
this section shall not deprive an employe of
a corporation or his legal personal represen-

tative of any right or remedy that he now
has by law.

§ 2. All suits pending in any court at the
time of the approval of this act, and which
were also pending at the time said chapter
went into effect, shall not be affected by any
of its provisions; but all such suits shall be
conducted and concluded under the laws in

force prior to the time of the approval of

said act. on March 11, 1896.

(Approved January 31, 1898.)

[Note.— Section 3559, in the Code of 1892, ap-
plied only to railroad corporations. The above
amendments extend its application to all corpora-
tions.]

CHAPTER CXVI.

Revenue.

Sec. 3744. What property exempt from taxation.
3750. Where banks and other companies as-

sessed.
3758. Assessment of capital stock.

§ 3744. (As amended March 23, 1896.) The
following proi>erty and no other shall be
exempt from taxation, to-wit:

(v) All permanent factories or plants of

the kind hereinafter named Avhich shall

hereafter be established in this State before
the tirst day of January, 1906, shall be ex-
empt from all State, county and municipal
taxation for a period of ten years, to-wit:
All permanent factories for working cotton,
jute, ramie, wool, silk, furs or metals; all

permanent pork packing and cold storage
factories or plants, where the amount of
capital invested shall not be less than ten
thousand dollars; all permanent factories for
manufacturing machinery, implements or
articles of use in a finished state and ready
for consumers' use without additional pro-
cess or labor; all permanent factories for
making wagons, carriages, buggies, clothing
or shoes complete; all permanent factories
for making barrels or boxes complete,
whether coopered or loose, ready for trans-
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portation; all permanent additions or ex-

tensions, costing not less than ten thousand
dollars, hereafter made before the first day
of January, 190G, to any permanent factory

or plant, hereafter established under the pro-

visions of this act. Any exemption claimed
under this act shall commence from the date
of the charter if the factory or establishment
be a coii)oration; and from the date of be-

ginning working operations if the same be
an individual enterprise. Anj' factory which
has been abandoned for not less than three
years and commencing operations within
two years from November the first, 189G,

shall be entitled to such exemption. A cor-

poration or person claiming exemption "un-

der this paragraph (v) shall apply in writ-

ing to the auditor of public accounts, giving
full information as to the property proposed
to be exempted, the kind of articles to be
manufactured; and the auditor, with the
written advice of the attorney-general shall

determine whether the property is exempt.
The auditor shall notify the assessor of the
county or municipality, in writing, of his

decision in the premises, stating the property
to be exempted, and the date when the ex-

emption begins and ends. A factory or

manufactures belonging to or being a

trust, combine or pool, shall not enjoy ex-

emption from taxation. All creameries
established in this State within two years
last passed from April the first, 189G, and
all those which shall be established hereafter
before January the first, 190G, shall be ex-

empt from all Taxation for ten years, under
the terms and conditions of this act.

Legislature may provide for special mode of

assessment. Coust., art. IV, S 112. Corporations

to be taxed. Const., art. VII, § 181. Power to

tax never to be abridged. Const., art. VII, § 182.

§ 3750. All banks and other companies and
corporations shall be assessed in the county

In which the principal office or place of

transacting business is situated; and if

there shall be no such principal office or

place of business, then in the county or

counties in which the business of the bank,

corporation, or company sliall be carried on.

See Const., art. IV, § 112; art. VII, §§ 181, 182.

[In assessing a corporation for former years in

which it escaped taxation, the marliet value, not
the par value of the capital stock is controlling:

accrued profits, the franchise, real and personal
propertv, and other factors affecting the value of

the stock are to be construed. The assessment
being made nunc pro tunc, the subject and the
burden are to be considered just as they would
have been had the assessment been made at the
proper time. State v. Simmons, 70 Miss. 485; s. c,
12 S. Rep. 477.
Under our statutes domestic corporation Is

taxable with value of its capital stock, and indi-

viauals are not taxed on shares of stock held by
them. Id.
Any legislation, by charter or otherwise, which

exempts property of a corporation for profit is

unconstitutional. Mills v. Cook, 56 Miss. 40, 53.]

§ 3758. The president or other officer of any
joint-stock company or corporation the

capital stock of which is taxable, other than
banks and railroads, shall, on demand, on or

before the first day of June in every year,

deliver to the assessor of the county in

which the company or corporation is domi-
ciled or located a written statement, under
oath, of the capital stock paid in, and its

market value, and to whom each share be-

longs; and, on failure to furnish such state-

ment, the tax shall be assessed on the whole
capital authorized by the charter.

[Section construed. Bank v. Oxford, 70 Miss.
504; s. c, 12 S. Uep. 203.]

CHAPTER CXL.

Trusts and Com.bines.

Sec. 4437. Trust defined; criminal conspiracy.
4438. Contracts void.
44.39. Corporations forfeit charters.
4440. Actions against, for damages.
4441. Fraud in public contracts.
4442. Moneys not collectible.

§ 4437. A trust and combine is a combina-
tion, contract, understanding, or agreement,
express or implied, between two or more per-

sons, corporations, or firms or associations

of persons, or between one or more of either

with one or more of the others:

(a) In restraint of trade;
(b) To limit, increase, or reduce the price

of a commodity;
fc) To limit, increase, or reduce the pro-

duction or output of a commodity;
(d) Intended to hinder competition in the

production, importation, manufacture, trans-

portation, sale, or purchase of a commodity;
iej To engross or forestall a commodity;
(f) To issue, own, or hold the certificates

of stock of any trust or combine;
(g) To place the control, to any extent, of

business or of the product or earnings

thereof, in the power of trustees, by what-
ever name called;

(h) By Avhich any other person than them-
selves, their proper officers, agents, and em-
ployes shall, or shall have the power to dic-

tate or control the management of business;

or
(i) To unite or pool interests in the im-

portation, manufacture, production, trans-

portation, or price of a commodity;
And is inimical to the public welfare, un-

lawful, and a criminal conspiracy. But this

shall not apply to the associations of those
engaged in husbandry in their dealings with
commodities in the hands of the producers,
nor to the societies of artisans, employes,
and laboi'ers formed for the benefit and pro-
tection of their members.

§ 4438. Every contract or agreement to
enter into or pursue any trust and combine,
and every contract or agreement made by
another with any trust and combine, or with
any member of a trust and combine, for any
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purpose relative to the business of such trust

and combine, is void, and cannot be enforced
in anv court.

§ 4439. (As amended January 31, 1898.)

Every coi-poration -which shall enter to,

be concerned in, or share the profit

or loss of any trust and combine, shall forfeit

its charter and franchise, and if a foreign

corporation, shall forfeit its right to do busi-

ness in this State. It is hereby made the

duty of the attorney-general of this State

to enforce this provision by due process of

law, and any person or persons who shall

violate any of the provisions of section 4437
of said chapter 140 as principal, director,

manager, agent, or in any other capacity,

shall, upon conviction thereof, in addition

to the penalties now prescribed by law, be
punished by a fine of not less than one
hundred nor more than five thousand dollars,

or by imprisonment in the county jail not

less than three nor more than twelve months,
or by both such fine and imprisonment. It

shall be the duty of the several circuit judges
of this State to specially call the attention

of the grand juries of their respective dis-

tricts to this provision.

§ 4440. (As amended by L. 1896, chap. 89.)

The producer and owner of any commodity
whose cost or price is affected by any un-
lawful trust or combine, may recover the

sum of five hundred dollars and all actual
damages, and he may maintain his action

therefor against one or more of the parties

to the trust or combine, their attorneys, offi-

cers or agents, and that whether or not all

the parties to the trust and combine be
known, or whether or not tlie trust and
combine were made or shall exist in this

State. This remedy is also extended and
granted to any person whose cost or price
of service is affected or who in any other
way is injured or damaged by any unlawful

trust or combine. In all cases for the re-

covery of this penalty, evidence that the
cost of any commodity or that the price of
any service was intended to be unlawfully
affected by any trust or combine shall be
conclusive proof tliat such trust and combine
did affect the cost of such commodity or

the price of such service. The above penalty
and damages may also be recovered by any
affected or injured person from any railroad,

express, telegraph, telephone or other trans-

portation company which may be a party
to any unlawful trust or combine, or which,
because of any unlawful trust or combine,
may refuse to transmit any message or
transport any commodity from one place in

this State to another.

§ 4441. If any person, corporation, firm, or
association of persons shall combine with
any other person, corporation, firm, or asso-

ciation of persons, or if either of them com-
bine witli one or more of the other to pre-

vent, by polling, any or either of said persjns,
corporations, firms, or associations of per-

sons from separately or individually bidding
for the performance of a public worli for
the State, or any county, municipality, or
levee board thereof; or if any person, cor-

poration, firm, or association of persons shall

prevent, by persuasion or reward, any other
person, corporation, firm, or association of
persons, or any one or more of them, from
bidding for the performance of such public
work, they, and each of them, shall be
guilty of a misdemeanor, and shall be fined

not less than twenty-five dollars nor more
than one thousand dollars.

§ 4442. All sums of money to be paid on
any contract on behalf of the State, or any
county, municipality, or levee board thereof,
when the provisions of the last section have
lieen violated, shall not be collectible, nor
sliall the same be paid by any officer or
board having the payment thereof.
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PROVISIONS RELATING TO CORPORATIONS.

ARTICLE II.

Bill of Rights.

Sec. 15. Laws Impairing obligation of contracts,
or granting irrevocable privileges, pro-
hibited.

20. Private property not to be taken for
private use.

21. Private property not to be taken for
public use without compensation.

ARTICLE IV.

Legislative Department.

Sec. 45. Credit of State not to be loaned to aid
corporation.

46. Grants of public money or property to
aid corporations prohibited.

47. Municipalities cannot lend their credit to
corporations, or become stockholders
therein.

49. Subscriptions by State to stock of cor-
porations prohibited.

51. Corporation debts, release prohibited.
53. Special legislation prohibited; special acts

may be repealed.

ARTICLE X.

Revenue and Taxation.
Sec. 2. Power to tax corporation not to be

surrendered.
5. Taxation of railroads.

21. Fees to be paid when incorporated.

ARTICLE XII.

Corporations.

Sec. 1. Existing charters or grants without va-
lidity, when.

2. Not to be created by special laws.
3. Legislature not to remit forfeited char-

ters.
4. Eminent domain: right of State in cor-

poration property; trial.

5. Subject to police power of the State.
6. Election of directors.
7. Business limited by charter; power to

hold real estate.
8. Issue and increase of stock or bonds.
9. Personal liability of stockholders.

10. Preferred stock, how issued.
11. Corporation defined.

ARTICLE II.

Bill of Rights.

§ 15. That no ex post facto law, nor law
Impairing the obligation of contracts, or re-

trospective in its operation, or maliing any
irrevocable grant of special privileges or im-
munities, can be passed by the general
assemblj'.

See art. IV, §§ 51, 53; art. XII, § 2.

[Power of legislature to tax corporations will
never l)e considered surrendered unless it is done
expressly or by necessary implication in the
charter it.self. City v. Bank, 49 Mo. 574.
Where charter is silent on subject of taxation,

unless there is some contract to be impaired,
where there is a consideration given, it will
never be presumed that legislature divests itself
of the power to tax. City v. Ins. & Trust Co.,
47 Mo. 150.
Statute does not Impair the obligation of a

contract which simply places foreign member of
a corporation or creditor upon an equal foot-
ing with the creditor in this State. In re Life
Assn., 91 Mo. 178: s. c, 3 S. W. Kep. 83:!.

Where special statute authorized defendant sued
by a corporation to plead in bar of suit forfeiture
of charter, the repeal of that act takes away no
vested rights. Bank v. Snelling, 3.5 Mo. 190.
Articles of an educational corporation held to

provide for its perpetual existence. State ex rel.

V. Lesueur, 41 S. W. Rep. 904.]

§ 20. That no private property can be
talien for private use, with or without com-
pensation, unless by the consent of the
owner, except for private ways of necessity,

and except for drains and ditches across the
lands of others for agricultural and sanitary
purposes, in such manner as may be pre-
scribed by law; and that whenever an at-

tempt is made to take private property for

a use alleged to be public, the question
whether the contemplated use be really pub-
lic shall be a judicial question, and as such
judicially determined, without regard to any
legislative assertion that the use is public.

See art. XXII, § 21. Eminent domain. Art.

XII, § 4.

[In proceedings to condemn private property for
public uses, it is the duty of the courts to de-
termine whether or not the use is to be such, re-

gardless of any legislative assertion on the sub-
ject. Savannah v. Hancock, 91 Mo. 54; s. c. 3 S.

W. Rep. 215.
Extent to which private property shall be

taken for public use rests wholly in the discre-
tion, subject only to the restraint that just com-
pensation must be made. County Ct. v. Gris-
wold, 58 Mo. 175.]

§ 21. That private property shall not be
taken or damaged for public use without
just compen.sation. Such compensation shall

be ascertained by a jury or board of com-
missioners of not less than three freeholders,

in such manner as may be pre.scribed by
law; and until the same shall be paid to

the owner, or into court for the owner, the
property shall not be disturbed or the pro-
prietary rights of the owner therein divested.
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The fee of land taken for railroad tracks
without consent of the owner thereof shall
remain in such owner, subject to the use for
which it is taken.

See art. II, § 20, and cross-references.

[The building of a railroad Is a public use for
which private property may be taken. Walther
V. Warner, 25 Mo. 277.
Legislative acts authorizing the taking of pri-

vate property for public uses are unconstitu-
tional unless they provide owner with proper
remedy to obtain just compensation. Id. This
remedy must be an efficient one. Id.
Legislature must fix the compensation. County

Ct. V. Griswold, 58 Mo. 175. I'avmeut of com-
pensation is a condition precedent to the appro-
priation. King V. Bridge Co., 57 Mo. 496. The
compensation must be paid in money. Daug-
herty v. Brown, 91 Mo. 31; s. c, 3 S. W. Rep. 210
Or in benefits peculiar to that which is not taken,
but not in such benefits as are common to the
public at large. Id.
A corporation cannot take possession of con-

demned land until the damages assessed have
been paid to the owner or into the court for
him. Fire Brick Co. v. Lubke, 15 Mo. App. 152.
And when so paid, corporation cannot claim that
it was paid in as a pledge or as security and not
as an absolute payment. Id.
Above provision is self-enforcing and repeals all

statutes in conflict with it. Idi]

ARTICLE IV.

Legislative Department.

§ 45. The general assembly shall have no
power to give or to lend, or ito authorize the
giving or lending of the credit of the State
In aid of or to any person, association or
corporation, whether municipal or other, or
to pledge the credit of the State in any
manner whatsoever, for the payment of the
liabilities, present or prospective, of any in-
dividual, association of individuals, munici-
pal or other corporation whatsoever.

See art. IV, §§ 47-49.

[A legislative act granting extension of time
upon a loan formerly made to a railroad com-
pany is not in conflict with above section. Opin-
ion of the Court, etc., 55 Mo. 497.]

§ 46. The general assembly shall have no
power to make any grant, or to authorize the
making of any grant of public money or
thing of value to any individual, association
of individuals, municipal or other corpora-
tion whatsoever: Provided, That this shall
not be so construed as to prevent the grant
of aid in a case of public calamity.

§ 47. The general assembly shall have no
power to authorize any county, city, town
or township, or other political corporation
or subdivision of the State now existing, or
that may be hereafter established, to lend
its credit, or to grant public money or thing
of value in aid of or to any individual, as-
sociation or corporation Avhatsoever, or to
become a stockholder in such corporation,
association or company.

See art. IV, §§ 45, 49.

[Legislature cannot authorize township to sub-
scribe to railroad companies. Webb v. La-
fayette Co., 67 Mo. 353; State v. Walker, 85 id.
45.]

§ 49. The general assembly shall have no
power hereafter to subscribe or authorize
the subscription of stock on liehalf of the
State, in any corporation or association, ex-
cept for the purpose of securing loans here-
tofore extended to certain railroad corpora-
tions by the State.

See art. IV, §§ 45, 47.

§ 51. The general assembly shall have no
power to relea.se or extinguish, or authorize
the releasing or extinguishing, in whole or
in part, the indebtedness, liability or obli-

gation of any corporation or individual to

this State, or to any county or other munici-
pal corporation therein.

See art. II, { 15, and cross-references.

§ 53. The general assembly shall not pass
any local or special law: * * * Exempt-
ing property from taxation: regulating labor,

trade, mining or uianufactui-ing: creating
corporations, or amending, renewing, ex-

tending or explaining the charter thereof:
granting to any corporation, association or
individual any special or exclusive right,

privilege or immunity, or to any corpora-
tion, association or individual the right to

lay down a railroad track: * * * Nor
shall the general assembly indirectly enact
such special or local law by the partial re-

peal of a general law; but laws repealing
local or special acts may be passed.

See art. II, § 15, and cross-references.

ARTICLE X.

Revenue and Taxation.

§ 2. The power to tax corporations and
corporate property shall not be surrendered
or suspended by act of the general asseml^ly.

Property subject to taxation. § 2787. Taxa-

tion. §§ 7503-7510. Assessment of property, etc.

5§ 7538-7541. Same of personal property. Act of

1891, at p. 46.

[As to taxation of corporations and of corpo-
rate stock, see Ins. Co. v. Charles, 47 Mo. 462;
City V. Ferry Co., 40 id. 580.]

§ 5. All railroad corporations in this Slate,

or doing business therein, shall be subject
to taxation for State, county, school, munic-
ipal and other purposes, on the real and
personal property owned or used by them,
and on their gross earnings, their net earn-
ings, their franchises and their capital stock.

See art. X, § 2, and cross-references.

§ 21. No corporation, company or associa-
tion, other than those formed for benevolent,
religious, scientific or educational purposes,
shall be created or organized under the laws
of this State, unless the persons named as
corporators shall, at or before the filing of

the articles of association or incorporation,
pay into the State treasury fifty dollars for

the first fifty thousand dollars or less of

capital stock, and a further sum of five
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dollars for every additional ten thousand
dollars of its capital stock. And no such
corporation, company or association shall in-

crease its capital stock without first paying
Into the treasury five dollars for every ten
thousand dollars of increase: Provided, That
nothing contained in this section shall be
construed to prohibit the general assembly
from levying a further tax on the franchises
of such corporation.

See 2492-2493.

[Legislature cannot exempt Incorporators of
building associations from paying the taxes re-
quired by above section. State v. McGrath, 95
Mo. 193; s. c, 8 S. W. Rep. 425.]

ARTICLE XH.
Corporations.

Section 1. All existing charters, or grants
of special or exclusive privileges, under
which a bona fide organization shall not
have taken place, and business been com-
menced in good faith, at the adoption of

this Constitution, shall thereafter have no
validity.

[Charters obtained under special legislative
grants will, In case of doubt, be construed most
stronglv against grantees. State v. Payne, 129
Mo. 468; s. c, 31 S. W. Rep. 797. Policy of this
State is unfavorable to unlimited duration of
purely business corporations, and all doubts in cor-
porate charters should be resolved against such
Intention. Id.]

§ 2. No corporation, after the adoption of

this Constitution, shall be created by special

laws; nor shall any existing charter be ex-

tended, changed or amended by special laws,
except those for charitable, penal or reforma-
tory purposes, which are under the patron-
age and control of the State.

See art. II, § 15, and cross-references.

§ 3. The general assembly shall not remit
the forfeiture of the charter of any cor-

poration now existing, or alter or amend
sitch forfeited charter, or pass any other
general or special laws for the benefit of

such corporation.

§ 4. The exercise of the power and right
of eminent domain shall never be so con-
strued or abridged as to prevent the taking,
by the general assembly, of the property and
franchises of Incorporated companies al-

ready organized, or that may be hereafter
organized, and subjectiug them to the pub-
lic use, the same as that of individuals. The
right of trial by jury shall be held Inviolate
In all trials of claims for compensation,
when In the exercise of said right of emi-
nent domain, any incorporated company
shall be Interested either for or against the
exercise of said right.

See art. II, § 20, and cross-references.

[The landowner who requests the appointment
of commissioners to condemn land does not
thereby waive his right under above section to
have his compensation assessed by a jury. R. R.
To. v. Story, 96 Mo. 611; s. c, 10 S. W. Rep. 203.

Above constitutional provision is self-enforcing.
Id. In condemnation proceedings by a corpora-
tion, defendant cannot put in Issue legal existence
of a corporation or its right to take land. R. R.
Co. V. Almeroth, 13 Mo. App. 91.]

§ 5. The exercise of the police power of
the State shall never be abridged, or so
construed as to permit corporations to cou-
dtict their business in such manner as to
infringe the equal rights of individuals, or
the gt'uernl well-being of the State.

§ 6. In all elections for directors or man-
agers of any incorporated company, each
shareholder shall have the right to cast as
many votes in the aggregate as shall equal
the number of shares so held by him or her
in said company, multiplied by the number
of directors or managers to be elected at
such election; and each shareholder may
cast the whole number of votes, either in
person or by proxy, for one candidate, or
distribute such votes among two or more
candidates; and such directors or managers
shall not be elected In any other manner.

Right to vote. § 2848. Same, how tested.

I 2486. Election of directors. S 2490. Same.
§ 2772. See note to § 2481.

S 7. No corporation shall engage In busi-
ness, other than that expressly authorized
in Its charter or the law under wh'ich it may
have been or hereafter may be organized,
nor shall It hold any real estate for any
period longer than six years, except such
as may be necessary and proper for carrying
on its legitimate business.

May convey real estate. § 2399, and cross-ref-

erences. Pools and trusts prohibited. Act of

1891, at p. 47. General powers of corporations.

See notes to § 2508.

§ 8. No corporation shall issue stock or

bonds, except for money paid, labor done
or property actually received, and all ficti-

tious increase of stock or indebtedness shall

be void. The stock and bonded indebted-
ness of corporations shall not be Increased,

except in pursuance of general law, nor
without the consent of the persons holding
the larger amount in value of the stock first

obtained at a meeting called for the pur-

pose, first giving sixty days' public notice,

as may be provided by law.

Preferred stock, how issued. Art. XII, § 10.

Stock not to be paid by note. § 2775. Increase

of capital stock. §§ 2779-2781. Same. §§ 2784-

2785. Same. §§ 2499-2501. See note to § 2499.

[Constitutional permission to subscriber for

stock to pay for It by labor done or property ac-

tually received, means that corporation must re-

ceive labor or property which Is reasonably worth
amount of money subscribed. Garrett v. Mining
Co.. 113 Mo. 3.30; s. c. 20 S. W. Rep. 965. Same
rule obtained In absence of statutory authority.

Id.]

§ 0. Dues from private corporations shall

l>e secured by such means as may be pre-

scribed by law, but in no case shall any
stockholder be individually liable In any
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amount over or above the amouift of stock

OTvned by him or her.

Const. 1865, art. VII, § C. Stockholder liable

for double amount of his stock.

Corporation may sue members. § 2516. Exe-

cution against stockholders. § 2517, and note.

Suits against former stockholders. § 2519. Stock-

holder not liable, when. §§ 2776-2782. Opening

of subscription books; liability of subscriber.

§ 2494, and note.

[As to double liability of stockholders, see

Miller V. Ins. Co., 50 Mo. 55; Savings lust. v.

Skating Rink, 52 id. 552; Ochiltree v. Contract-

ing Co., 54 id. 113; Perry v. Turner, 55 id. 418.

Under above section, a stockholder cannot be

made liable to a creditor for a debt of the cor-

poration when his stock is fully paid up.

Schricker v. Ridings, 65 Mo. 208; Gausen v. Buck,

68 id. 545. ^ , .
,

Creditor seeking to enforce payment of nls

debt mav ignore existence of corporation and
proceed against supposed stockholders as part-

ners, if he shows that prescribed method of be-

coming incorporated was not complied with.

Cleaton v. Emery, 49 Mo. App. 345.

Liability of a stockholder to a creditor for un-

paid stock rests upon contract, and hence is en-

forclble evervwhere. Bagley v. Tyler, 43 Mo.

App. 195; Leucke v. Tredway, 45 id. 507.

Shares of stock issued by corporation to Its

stockholders at less than its par value are charge-

able by creditors for difference between cash

paid and said par value; stockholder is liable for

balance, regardless of question of actual fraud.

Bank v. Gallaher, 43 Mo. App. 482.

In equitv action may be against several of

shareholders to enforce liability of each; but at

law each shareholder must be sued separately.

Luecke v. Treadway, supra. Where such pro-

ceeding is against more than one shareholder,

judgment is in proper form, if it ascertain

amount due to plaintiff, and assesses same
against shareholders ratably, with proviso that

shareholders who are solvent must, to extent of

their liabilitv, make up the deficiencies caused by
failure of those who are insolvent to respond. Id.

Right to maintain a suit in equity to recover
unpaid balance on stock does not depend upon
equitable rights but upon principles of public

policy, and the letter of the Constitution and
statute. Wilson v. R. R. Co., 120 Mo. 45; s. c, 25

S. "W. Rep. 527. 7.59.

A special remedy against stockholders, given by
law of domicile of corporation, will not be im-
ported into another State for purpose of apply-

ing it against a stockholder found there. Leucke
V. Treadway, supra.
Proper proceeding, if creditor of insolvent

foreign corporation desires to enforce in this State
liabilitv of shareholders on shares of corporation
which have not been paid in full, is a proceeding
in equity and nature of a creditor's bill. Id.

Where stockholders are also creditors, rights

of all parties can be properly adjusted and set-

tled only by proceedings in equity. Boeppler v.

Menown". 17 Mo. App. 447.
Stock held as collateral does not render holder

liable either to the corporation or its creditors.

Savings Assn. v. Seligman. 92 Mo. 635: s. e., 15

S. W. Rep. 630. If one is a stockholder as between
himself and the corporation, he will be liable as

such to corporate creditors, but other^-ise not.

Id. Fact that person holding stock as collateral
votes the same, does not necessarily create the
liability. Id.
Date at which liability of stockholder to judg-

ment creditor of corporation begins, is date of
return of nulla bona on execution against cor-
poration. Coquard v. Prendergast, 35 Mo. A^ip.
237.
Upon return of nulla bona, on execution against

corporation, liability of stockholder for amount
remaining unpaid on his stock becomes a fixed
personal liability which he cannot cast off by
transfer of stock or subsequent acquisition of
claim against corporation, or in any way, unless
by establishing a bona fide indebtedness to him
at time when return was made. Id. Evidence by
defendant to show that judgment creditor pur-
chased his demand at a discount after insolvency
of corporation, was irrelevant. Id.
Petition by a judgment creditor of a corpora-

tion to enforce liability of stockholders, must
allege that defendants' shares are unpaid and
accessible; otherwise it states no cause of action.
Blanke v. Mining Co., 85 Mo. App. 186.
Whether proper remed.v of creditors to enforce

double liability of shareholder is by action at
law or suit in equity, is of no consequence,
where trial was by court and petition is, in all

substantial requirements, a good and sufficient
bill in equity. But an action at law is proper
remedy. Bagley v. Tyler, 43 Mo. App. 195.
Where capital stock and other property of a

corporation have been divided among the stock-
holders leaving debts unpaid, stockholders are
bound to refund. Lead Co. v. Reinhard, 114 Mo.
218; s. c, 21 S. W. Rep. 488.
Uncalled or unpaid subscriptions are assets of

corporation, and liability of stockholder therefor
is direct to corporation and contingent as to
creditors. Statutory liability of a stockholder is

direct to creditor and corporation has no con-
cern therewith. Hauser v. Thompson, 56 Mo.
App. 85. Unpaid and uncalled subscriptions pass
to assignee or receiver of corporation. Id.

Corporation cannot, as against its creditors, ap-
ply its assets in satisfaction of debts of persons
whom it is under no obligation to pay, and this
inhibition extends to their use in payment of
private debts of its officers. Tube Co. v. Ma-
chine Co., 118 Mo. 365; s. c, 22 S. W. Rep. 947.

Creditor of corporation may enforce his claim
against another corporation, purchasing property
of debtor pending suit, there being no actual
fraud In the sale; his remedy against old stock-
holders or new corporation is bv bill in equity.
Lead Co. v. Reinhard. 114 Mo. 218; s. c, 21 S. W.
Rep. 4S8.
Purchaser at execution sale under judgment in

favor of creditor in such case, is only entitled to
be substituted to latter's rights to extent of
amount of his bid, with interest thereon. Id.]

§ 10. No corporation shall issue preferred
stock without the consent of all the stock-

holders.

See art. XII, § 8. Preferred stock. § 2784.

§ 11. The term "corporation." as used in

this article, shall be construed to include
all joint-stock companies or associations hav-
ing any powers or privileces not possessed
by individuals or partnerships.

See § 2480.
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EEYISED STATUTES OF MISSOLTEI-1889.

CHAPTER X.

Attacliinent.

Sec. 540. Shares of stock subject to attachment.

§ 540. Shares of stock In any bank, asso-
ciation, joint-stock company or corporation,
belonging to any defendant in any writ of
attachment, may be attached in the same
manner as the same may be levied upon un-
der execution.

Execution, how levied. § 4925. See § 2508,

subd. 2, and cross-references. Stock is person-

alty. S 2502.

[Interest in shares of corporate stock may be
attached, although such shares stand on the books
of corporation in name of another. Tufts v.

Voikening, 122 Mo. 631; s. c, 27 S. W. Rep. 522.]

CHAPTER XV.

Illegal Currency.

Sec. 706. Corporations not to pass certain notes.

§ 706. No corporation within the limits of
this State, money broker or exchange dealer,

shall pass or receive, within the limits of
this State, any bank note or other paper
currency of any kind, promising or ordering
the payment of money or other thing of less

denomination than one dollar: Provided,
That said money brokers and exchange deal-

ers may buy, take or receive such bank notes,

post notes and currency, for the purpose of
sending the same out of the State.

[A corporation acts only by its agents; the act
of the agents, therefore, within the scope of
their authority, will bind the corporation. A
violation of this act by a corporation may be
pleaded in bar of a statute brought bv such
court. Mattoon v. McDaniel, 34 Mo. 138'; Bank
V. Garten, id. 119; R. R. Co. v. Winkler, 33 Id.
354; Bank v. Bredow, 31 Id. 523; University v.
Jordau, 29 id. 68.]

CHAPTER XXVI.

Common Carriers.

Sec. 944. Liabilities of.

§ 944. Whenever any property Is received
by a common carrier to be transferred from
one place to another, within or without this
State, or when a railroad or other transporta-
tion company Issues receipts or bills of lad-
ing in this State, the common carrier, rail-

road or transportation company issuing such

bill of lading shall be liable for any loss,

damage or injury to such property, caused
by its negligence or the negligence of any
other common carrier, railroad or transporta-
tion company to which such property may
be delivered, or over whose line such prop-
erty may pass; and the common caiTler. rail-

road or transportation company issuing any
such receipt or bill of lading shall be entitled
to recover, in a proper action, the amount of
any loss, damage or injury It may be re-

quired to pay to the owner of such property,
from the common carrier, railroad or trans-
portation company, through whose negli-

gence the loss, damage or injury may be
sustained.

[All persdns engaged In the carriage of goods
for hire are common carriers. Klrby v. Express
Co., 2 Mo. App. 369.
A ferryman is a common carrier, and liable not

only for gross negligences but for all losses, ex-
cept such as are occasioned by the act of the
person employing him, the act of God, or enemies
of the country. Pomeroy v. Donaldson, 5 Mo.
36.

Carrier's liability under this chapter for neg-
ligence of connecting carrier cannot be limited bv
contract. Hell v. Ry. Co., 16 Mo. App. 363; Cray-
croft T. R. R, Co., 18 id. 487; Orr v. R. R. Co.,
21 id. 333.
Such liability does not exist when neither line

is in this State. Goldsmith v. R. R. Co., 12 Mo.
App. 479.
To recover under this section from receiving

carrier for loss beyond its terminus a contract
expressed or implied to convey such terminus is

necessary; and authority of local agent to make
such contract will not be presumed; but author-
ity of general agent will be presumed. Turner
V. R. R. Co., 20 Mo. App. 632; Orr v. R. R. Co.,
21 id. 333; Grover v. Ry. Co., 70 Mo. 672.
Carrier may, by special contract, limit its lia-

bility. Rice V. Ry. Co., 63 Mo. 314; Ball v. Ry.
Co., 83 id. 574; Ry. Co. v. Cleary, 77 id. 637.
A common carrier cannot exempt himself from

the consequences of his negligence. Read v. R. R.
Co.. 60 Mo. 199; Rice v. Ry. Co., 63 id. 314;
Clark V. Ry. Co., 64 id. 440; Sturgeon v. Ry. Co.,
65 id. 569; Dawson v. R. R. Co., 79 id. 296; Tlbby
V. Ry. Co., 82 id. 292; McFadden v. Ry. Co., 92
id. ;^43; s. c. 4 S. W. Rep. 689.
A stipulation in a contract placing a limited

valuation on the property shipped shall not, in case
of its loss by default of the carrier, when not
made In consideration of special or reduced rates
of shipment, be binding on the shipper. McFad-
den V. Ry. Co.. 92 Mo. 344; s. c, 4 S. W. Rep. fi.«59.

Such contract, in the absence of fraud or- mis-
take, binding, though embraced in the bill of lad-
Ins or receipt onlv. O'Brvan v. Kinnev, 74 Mo.
125; Ry. Co. v. Cleary, 77 id. 634.
A carrier may stipulate for a limitation of his

responsibility so far as he is an insurer against
losses by mistake or accident; but he cannot
exempt himself from losses caused by a neglect
of that degre« of diligence which the law casts
upon him or his character of bailee. Levering v.

Ins. Co., 42 Mo. 88. Limitation must be reason-
able. McFadden v. Ry. Co., 92 Mo. 344; s. c, 4
S. W. Rep. 689.]
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CHAPTER XXXni.

Code of Civil Procedure.

ARTICLE IV. MANNER OF COMMENCING
SUITS.

Sec. 2017. Writ, how served on foreign corpora-
tions.

2022. Orders of publication.
2024. Publication to Issue on return of non

est.

2025. Suits against railroads terminating op-
posite to points in tbis State.

2026. Suits against foreign joint-stock com-
panies.

2028. Publication In newspaper.
2029. Service of summons and petition on

defendant without the State.

§ 2017. A summons shall be executed, ex-

cept as otherwise pi'ovided by law, either:

* * * Fourth. Where defendant is a cor-

poration or joint-stock company, organized

under the laws of any other State or country,

and having an office or doing business in this

State, by delivering a copy of the w^rit and
petition to any officer or agent of such cor-

poration or company in charge of any office

or place of business, or if it have no office or

place of business, then to any officer, agent
or employe in any county where such ser-

vice may be obtained, and when had in con-

formity with this subdivision, shall be
deemed personal service against such corpo-

ration, and authorize the rendition of a gen-

eral judgment against it; * * *

See § 2508, subd. 2, and cross-references.

[A return of service of summons on a named
person " freight solicitor " of defendant, in charge
of Its business office at time. Is sufficient to show
that person served was agent of foreign cor-

poration defendant, under above section. Davis
V. Jacksonville Line, 126 Mo. 69; s. c, 28 S. W.
Rep. 965. Returns upon process should receive a
reasonable and fair construction. Id.

Service on agent of foreign corporation at its

office in this State will authorize general Judg-
ment. McNlchol V. Reporting Agency, 74 Mo.
457. Suits against foreign insurance corporation
mav be brought In any county, but service can
only be had on State agent. Gates v. Tusten, 89
Mo. 13; s. c, 14 S. W. Rep. 827.]

§ 2022. In suits in partition, divorce, at-

tachment, suits for the foreclosure of mort-
gages and deeds of trust, and for the en-

forcement of mechanics' liens, and all other
liens against either real or personal prop-
erty, and in all actions at law or in equity,

which have for their immediate object the
enforcement or establishment of any lawful
right, claim or demand to or against any real

or personal property within the jurisdiction
of the court, if the plaintiff or other person
for him shall allege in his petition, or at the
time of filing same, or at any time there-
after shall file an affidavit stating, that part
or all of the defendants are non-residents of
the State, or is a corporation of another
State, liingdom or country, and cannot be
served in this State in the manner prescribed
in this chapter. * * the court in which said
suit is brought, or in vacation the clerk

thereof, shall make an order directed to the
non-residents or absentees, notifying them of
the commencement of the suit, and stating
briefly the object and general nature of the
petition, and, in suits in partition, describing
the property sought to be partitioned, and
requiring such defendant or defendants to
appear on a day to be named therein and an-
swer the petition, or that the petition will be
taken as confessed. If in any case there
shall not be sufficient time to make publica-
tion to the first term, the order shall be made
returnable to the next term thereafter, that
will allow sufficient time for such publica-
tion.

See § 2508, subd. 2, and cross-references.

[Service by publication cannot be questioned
collaterally. Brawley v. Ranney, 67 Mo. 280;
Rumfelt V. O'Brien, 57 id. 569; Freeman v.
Thompson, 53 Id. 183; Lenox v. Clarke, 52 id. 115.]

§ 2024. When, in any of the cases con-
tained in section 2022, summons shall be is-

sued against any defendant, and the sheriff

to whom it is directed shall make return
that the defendant or defendants cannot be
found, the court, being first satisfied that
process cannot be served, shall make an
order as is required in said section.

See § 2508, subd. 2, and cross-references.

§ 2025. All railroad corporations that own
or operate roads terminating opposite to any
point in this State, and w^hich have offices

or places of business in this State, shall be
sued in the same manner as railroad corpo-

rations chartered by this State.

See § 2508, subd. 2, and cross-references.

[Railroads coming within the provisions of this
section are regarded as domestic corporations,
amenable to the jurisdiction of the courts of this
State by the ordinary process of summons. Mc-
Nlchol V. Reporting Agency, 74 Mo. 457; Robb v.

R. R. Co., 47 Id. 540. But cases against such cor-
porations are removable to the Federal courts un-
der the act of Congress. Beery v. R. R. Co., 64
Mo. 533; Stanley v. R. R. Co., 62 id. 508.]

§ 2026. Two or more foreign corporations
or joint-stock companies, or one or more
foreign joint-stock companies or corpora-
tions and one or more domestic corporations,
or one or more foreign corporations or joint-

stock companies and any private person or
persons, being associated together and hav-
ing an office or doing business in this State,

may be sued by the name in which they con-
tract or do such business, without setting

out the name of the individual joint-stock
companies or corporations or persons con-
stituting such association, and service of
process in such suits may be had on such
association by delivering a copy of the sum-
mons to any member of such association, or

to any officer or agent of such association, or
to any officer or agent of any joint-stock
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company or corporation forming a part of
such association, vv'bo may be found in the
county in which suit is brought; and the
property of such association, or any indi-

vidual member thei'eof, or of any corpora-
tion or joint-stock company forming a part of
such association, may be seized on execution
and sold as provided by law in other cases,
and the proceeds applied in satisfaction of
any judgment obtained in such suit.

See § 2508, subcl. 2, and cross-references.

§ 2028. Every order against non-resident,
absent or unknown defendants shall be pub-
lished in some newspaper published in the
county where suit is instituted, if there be
a paper published there; if not, then in some
paper published in this State, which the
plaintiff, or his attorney of record, with the
approval of the judge or clerk making the
order, may designate as most likely to give
notice to the person to be notifled; the pub-
lication shall be for four weeks successively,
published at least once a week, the last in-

sertion to be at least fifteen days before the
commencement of the term at which the
defendant is required to appear.

[A newspaper deflned. Kellogs v. Carrico, 47
Mo. 157. The order of publication, when made
in term time, must be published in a paper se-
lected by the court. Otis v. Epperson, 88 Mo. 131.
The notice is suflicient if it be inserted four
weeks, if the last insertion is four weeks before
the commencement of the term. Carr v. Russell,
44 Mo. 252. Publication for four consecutive
weeks means for twentv-eisrht days. State v.
Tucker, 32 Mo. App. 620; Bean v. County, 33 Id.

635.]

§ 2029- In any of the cases mentioned in

section 2022, the plaintiff may cause a copy
of the petition, with a copy of the summons,
to be delivered to each defendant residing

or being without this State, and at any place
within the United States or their territories,

twenty days befoi*e the commencement of the
term at which such defendant or defendants
are required to appear; and if the defendant
shall refuse to receive such copy of the peti-

tion and summons, the offer of the officer to

deliver to him the same, and such refusal,

shall be as effectual service as though such
copies were actually delivered to such de-

fendant. Such service may be made by any
officer authorized by law to serve process
within the State or territory where such ser-

vice is made, and shall be proved by the affi-

davit of such officer, stating the time and
manner of such service, made before the
clerk or judge of the court of which affiant

is an officer. Such clerk or judge shall cer-

tify to the official character of the affiant,

and to his authority to serve process within
the State or territory M'here such service was
made. When such certificate is made by a
clerk or judge of a coui-t of record, the same
shall he attested by the seal of such court,

and when the same is made by a judge of a
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court not of record, the official character of

such judge shall also be certified by the
proper officer of the State, under his official

seal. And any i-eturn of service, made and
certified as above provided, shall be prima
facie evidence of the facts stated in such re-

turn. If the plaintiff, in any of the causes
mentioned in section 2022, shall make the
affidavit required by said section, and shall
file in said cause proof of service of process
on any defendant or defendants, in conform-
ity with the provisions of this section, it

shall not be necessary for such plaintiff or
plaintiff's to obtain the order provided in sec-

tion 2022, or to procure the publication pro-
vided in section 2(»2S. Service of process in
conformity with this section shall be as ef-
fectual within the limits of this State as
personal service within this State, and judg-
ments rendered against defendants thus
served shall have the same effect and force
within the limits of this State as judgments
rendered against defendants personally
served with summons in this State.

[Return of personal service on non-resident
must show complinnee with the statutes. Fisher
v. Fredericks, 33 Mo. fil2.]

CHAPTER XL.

Conveyance of Real Estate.

Sec. 2399. Private corporations may convey real
estate, how.

§ 2399. Any private corporation authorized
to hold real estate may convey the same by
deed, sealed with the common seal of such
coiporation. and signed by the president or
presiding member or trustees thei-eof; and
such deed, when acknowledged or proved,
as other deeds of real estate are by law re-

quired to be acknowledged or proved, shall
lie recorded in the proper office, and have
like eft'ect as other deeds.

See § 2508, subd. 4, note, and cross-references;

? 2514.

[Deed purporting to be deed of corporation,
sigued with corporate name by secretar.y and
treasurer, with name of president, having word
" seal " written with a scroll adjacent to names,
and beinjc acknowledged before notary, with re-
cital that corporation, by its president and secre-
tary, naming them, personally came before officer,
etc., is a properly executed and acknowledged
deed of corporation, under law as it stood prior
to taking effect of act of April 2, 1883. Authority
of officers to execute deed will be presumed in
absence of evidence to contrary. Fire Clay Works
v. Ellison, .SO Mo. App. 67.
A corporation cannot execute a valid convey-

ance after expiration of its period of existence.
Bradley v. Rappell, 32 S. W. Rep. 645.
A deed executed by bank of St. Louis, having

no other seal than a plaster of wax, without im-
pression, is void, and conveys no title. Perry v.
Price, 1 Mo. 645.
As to sutticiency of acknowledgments; see Epp-

right V. Nickerson, 78 Mo. 482.
Conveyance held fatally defective; defect, how

cured. Chouteau v. Allen, 70 Mo. 290.]
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CHAPTER XLII.

Private Corporations.

Art. I. Organization, general powers, duties
and lialiilities, witli Incidental mat-
ters of practice.

VIII. Manufacturing and business companies.

ARTICLE I. ORGANIZATION. GENERAL POW-
ERS. DUTIES AND LIABILITIES. "WITH IN-
CIDENTAL MATTERS OF PRACTICE.

Sec. 2480. Corporation; term defined.
2481. First meeting, how called.
2482. Justice of the peace may call meeting,

when.
2483. Id.; who may then preside.
2484. Meeting of stockholders, how con-

vened; inspectors of election ap-
pointed, when; duties of president;
two shareholders may act, when;
right to vote, how determined; meet-
ing to convene, at what hour.

2485. Inspectors to take and subscribe oath.
2486. Qualiflcatioms of voters, how tested.
2487. Prohibited from voting on hypothe-

cated stock.
2488. If election not held on day appointed,

to be held when.
2489. Failure to elect directors, effect of.

2490. Election of directors; votes, how cast.
2491. Directors to appoint officers.

2492. Articles of incorporation, when and
where filed; shall be evidence, when.

2493. In creation and organization, what
necessary; increase of capital stock;
fees to be paid.

2494. Directors may open books of sub-
scription, when.

2495. Amendments to articles of incorpora-
tion; construction of act; tax on in-

crease of stock.
2496. Certificate not to issue to corporation,

when.
2497. Existing corporations to change name,

when.
2498. Capital stock to be paid, in what man-

ner.
2499. Stock and bonds, for what issued;

capital stock, how increased; notice.
2500. Id.; notice, how published.
2501. Stock increased to be certified to secre-

tary of State.
2502. Stock deemed personalty; how trans-

ferred.
2503. Books to be kept by corporation shall

contain, what; shall be open to in-

spection, when.
2504. Officer in charge of hooks liable, when.
2505. Annual meeting, when held.
2506. By-laws for certain purposes, who may

make.
2507. By-laws not valid, when.
2508. Corporate powers defined.
2509. What powers shall vest

tions; those organized
laws may accept the provisions of
this chapter, how.

2510. What shall constitute board; quorum;
validit.v of acts of.

2511. Parol contracts binding, when.
2512. Contested corporate elections; process,

how served.
2513. Dissolution of corporation; who shall

be trustees; powers and duties of.

2514. Conveyances, how made.
2515. Directors personally liable, when.
2516. Corporations may sue members, when

and how.
2517. Execution may issue against stockhold-

ers, when.
2518. Id.: clerk to furnish names, when.
2519. Suit may be brought against former

stockholders, when.
2520. Person aggrieved may apply for re-

dress, when and where.
2521. Duty of the court thereupon.

m corpora-
under other

Sec. 2522.
2523.

2524.

2526.

2.527.

2J52S.

2529!
2530.
2531.
25.32.

2533.

2534.
2535.
2536.
2537.

2538.

253Sa.

2538b

2539.

2540.
2541.

Issues may be tried, how.
Dut.v of court in relation to time and
mode of trial.

Appeal not to operate as a supersedeas,
when.

Writs of mandamus to be served; pen-
alty for failure to obey; receiver;
fines.

Actions against corporations; summons,
how issued.

Id.; how served.
Return shall express what.
Suits, where commenced.
Notices, etc., how served.
Notice by publication, when authorized.
Records of corporation evidence, when.
Process on judgment shall be fieri

facias.
Alias execution to issue, when.
Proceedings against garnishees.
Garnishee to have credit for what.
Money remaining in the hands of officer

shall be paid to whom.
Debts to employes, etc., for labor, shall

have priority of payment, etc.
Corporations of other States may be
sued, how.

, Name of expiring corporation may be
adopted by its successor.

Reduction of wages; company to give
notice.

Notice, how given.
This article not to extend to what.

§ 2480. The term " coi-poration." as used
in this chapter, shall be construed to include
all joint-stock companies or associations hav-
ing any powers or privileges not possessed
by individuals or partnerships.

See Const., art. XII, § 11.

["Association of individuals " generally synony-
mous with corporation, or applies to joint-stock
companies having capital stock divided into
shares and governed by articles of association, in
which members assume liability of partners.
State V. Stone, 118 Mo. 388; s. c. 24 S. W. Rep.
1G4.
By laws of Iowa a single person may become a

body corporate. Kimball v. Davis, 52 Mo. App.
194.]

§ 2481. The first meeting of all coi-pora-

tions shall, unless otherwise provided for in

their acts of incorporation, be called by a
notice, signed by some one or more of the
persons named as corporators in the act of
incoiTporation, and setting forth the time,

place and purposes of the meeting, and such
notice shall, seven days at least before the
meeting, be delivei-ed to each member, or
published in some newspaper in the county
where the cori^oration may be established,

or if there be no such newspaper, then in the
nearest newspaper.

See §§ 2482, 2484, 2780.

[All proceedings of persons professing to act
as corporators, assembled beyond limits of State,
are void. Camp v. Byrne, 41 Mo. 525.]

§ 2482. Whenever, for want of sufficient by-
laws for the purpose, or of officers duly ati-

thorized, or from neglect or refusal of stich

officers, or from other legal impediments, a
legal meeting of any corporation cannot
otherwise be called, any justice of the peace
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in the county where it is desirable to hold
such meeting, or where such corporation is

established, if it be local, may, on a written
application of two or more members thereof,

issue a warrant to either of said members,
directing him to call a meeting of such cor-

poration, by giving such notice as is re-

quired in the preceding section.

See § 2481, and cross-references.

§ 2483. Whenever any meeting of any cor-

poration shall be called by warrant from a
justice of the peace, the person to whom
such waiTant is directed may call the meet-
ing to order and preside therein until a
presiding officer is chosen and qualified, if

there be no ofiicer present whose duty it

may be to preside.

§ 2484. Every meeting, for whatever ob-

ject, of the shareholders in any coi-poration

shall be convened by its pi'esident aud sec-

retary by a notice published for ten days
previous to such meeting, where a longer
notice is not otherwise by law or its own
by-laws required, in a daily or weekly news-
paper, published in the place or county in

which the corporation is located, or by notice
served personally on each shareholder, in

writing, setting forth the place and hour and
the object of such meeting. If tbe object of

such meeting be to elect directors, or to take
a vote of the shareholders in such corpora-
tion on any proposition in the notice afore-
said, the president, when not otherwise pro-
vided by law, shall appoint not less than two
shareholders, who are not directors, in-

spectors to receive and canvass the votes
given at such meeting and certify the result

to him. At the next meeting of the board
of directors, which shall be held within two
weeks thereafter, the president shall lay be-

fore them the returns so certified, and there-

upon such proceedings shall be had as the
subject-matter decided by the electiou, or
the vote, may reciuire; and if for directors,

the persons who received a majority of the
votes cast shall be notified thereof. If the
president and secretary fail to call any
meeting of the shareholders in any corpora-
tion requii'ed by law or by the by-laws of
such coiTporation to be held, any two share-
holders may call such meeting and appoint
inspectors in manner herein above provided,
notwithstanding such meeting should be
held at a later day than had such failure

not happened. In all cases where the right
to vote upon any share or shares of the
stock in any incorporated company shall be
questioned, it shall be the duty of the in-

spectors to require the transfer-books of
such coi-poration as evidence of stock held
in such corporation, and all shares that may
appear standing thereon in the name of any
person or persons shall be voted upon by
such person or persons, directly by them-
selves or by proxy. Persons holding stock
as executors, administrators, guardians or

trustees, or Avho have pledged their stock,

shall be entitled to vote upon such stock.
Eveiy meeting of shareholders in any cor-

poration shall be convened at nine o'clock
a. m., a.nd continued during at least three
houi-s, unless the object for which it was so

called be accomplished sooner: Provided,
That if the object of such meeting be for
any other purpose than to hold an election
or to take a vote on any proposition, it shall

be regulated by the by-laws of the coi"pora-

tion as to the manner of convening it, the
time at which it shall be held, and the man-
ner of conducting it; any corporation in
which there are but ten or a less number of
resident stockholders may regulate by by-law
the manner of appointing inspectors, their
number, and their qualifications.

See Const., art. XII, § 6, and cross-references.

Meetings, how called. § 2481, and cross-refei--

ences. Qualification of voters. § 2486. Annual
meeting. § 2505. Executor to vote. § 2777. Pro-

hilbited from voting on hypothecated stock. § 2487.

[All proceedings of persons professing to act as
corporators, assembled beyond limits of the State,
are void. Camp v. Byrne, 41 Mo. 525.
A corporation cannot be organized without the

limits of State creating it. Id. "Where corpo-
rators met without the State and elected di-

rectors, persons elected are directors de facto,
and legality of their election cannot be inquired
into collaterally without showing a judgment of
ouster against tliem in a direct proceeding by
the government. R. R. Co. v. Winkler, 33 Mo. 354.
"When corporation has been fully organized, and

is exercising all functions contemplated by its

charter, stockholders may elect directors outside
of State which created it. R. R. Co. v. Me-
Pherson, 35 Mo. 13. And directors may act and
exercise powers beyond territorial limits of State.
Id. "When cliarter, granted by State of Illinois,

declares certain persons to be a corporation, nam-
ing directors thereof, such directors may meet
and act in Missouri. Id.
Director's vote for his own salary is illegal and

cannot have effect of adopting resolution fixing
said salary. Davis Co. v. Bennett, 39 Mo. App.
4G0.
Though directory is composed of greater number

of members than allowed by charter, if stock-
holders do not complain, but acquiesce, acts of
such directory, otherwise regularly had. will bind
corporation. Hax v. Mill Co., 39 Mo. App. 453.
In absence of anything to contrary in charter or

by-laws, a majority of directory will constitute
quorum, and majority of that quorum can do
business of board; and fact that plaintiff, a mem-
ber, was present at meeting, but abstained from
voting will not vitiate action of board fixing his
salary as president. Id.
Quorum of a majority of directors is sufliclent

for passage of resolution authorizing conveyance
of propertv. Foster v. Mullanphy, 92 Mo. 79; s. c,
4 S. "W. Rep. 260.
Acts of boards of directors, evidenced by a

written vote, are as binding on corporation, and
as complete authority to agents as most solemn
acts done under corporate seal. Campbell v.

Pope, 96 Mo. 468: s. c, 10 S. W. Rep. 187.
Competent for directors to make assignment for

benefit of creditors, provided there is no restric-
tion in statute, charter, articles of association or
by-laws; and this they may do not only without
consent, but even against expressed will of stock-
holders. Hutchinson v. Green, 91 Mo. 367; s. c,
1 S. W. Rep. 853.
Directors are justified in using corporate prop-

erty to pay debts of company, although company
be thereby disabled from carrying on its business,
provided they act in good faith. Bank v. Iron
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Co. 07 Mo. 38; s. c. 10 S. W. Rep. SG.'.. Fact that

dirpctors sell propertj- of corporation to a new cor-

poration, of wliicli they are directors and stoek-

bolders. will not make sale absolutely void. Id.

Contract hv a director to nse his vote and in-

fluence to disadvantage of corporation is illegal.

Attawav v. Bank, 93 Mo. 485; s. c, 5 S. ^\
.
Kcp.

]fi

Directors must not nse corporate funds for

private purposes. Packet Co. v. Davidson, »5

Mo. 407; s. c. 8 S. AV. Kep. 54.->.

If so used, protits must be turned over to

tlie corporation. Id. But this is not so where
such use was with consent of all stockholders.

Mfg. Co: V. Mephaiu, 30 Mo. App. 15. And a

director mav deal with the corporation as an out-

sider niav. "bv a fair business method. Grocer
Co. V. Crow,'36 Mo. 288.

Corporate stock is a trust fund for creditors,

but it has never been held that directors are

trustees for creditors. Id.
, ^ , .

Directors have a large discretion in declaring

dividends, but it must be exercised reasonably.

Slavden v. Coal Co., 25 Mo. App. 430.

Where by-laws authorized a special meeting or

directors only on call of president or majority of

members of board, such meeting if otherwise

called is void. Hill v. Mining Co., 119 Mo. 9; s. c,

24 S. W. Rep. 223.
^ , .^

Special meeting of directors void, if notice re-

quired bv by-laws is not given. Id.

Directors of corporation are its business mana-
gers merely, and have in general no power over

membership. Ollesheimer v. Mfg. Co., 44 Mo.

App. 172. ^ ., .,

Directors are governing body of corporation, ana
cannot bind it except when assembled and acting

as a board. Hill v. Mining Co., 119 Mo. 0: s. c,

24 S. W. Rep. 223; State v. Lockett, ."t Ma. App.

202. . . - ,

Action of individual members cannot bind cor-

poration. Id. ,, . ^ *
Directors have no power to alter character of

corporation or change articles of association.

Ollesheimer v. Mfg. Co., supra.
Where olflcer has been allowed to manage af-

fairs of corporation, his authority to represent
f-M ntion mav be implied from manner in which
he has been permitted by directors to transact its

business. Sparks v. Transfer Co., 104 Mo. 531; s. c,

15 S. W. Rep. 417. ^ ^
Directors mav meet in foreign State, and con-

tract for sale of property here, and may direct

its president to execute a deed; and his acts in

so doing are as valid as if performed at office of

corporation here. Lead Co. v. Reinhard, 114 Mo.
218; s. c. 21 S. W. Rep. 488.

Duty of directors to protect and preserve cor-

porate property for minority, as well as majority

of stockholders. Hannerty v. Standard Co., 109

Mo. 207; s. c, 19 S. W. Rep. 82.

Relation between directors and company In many
respects a fiduciary one. Hill v. Mining Co., 119

Mo. 9; s. c, 24 S. W. Rep. 223.

Directors not considered trustees so as to pre-

vent their setting up statute of limitations in ac-

tions in which they are called to account for

their acts as directors. Landis v. Saxton, 105

Mo. 486; s. c, 16 S. W. Rep. 912.
.

Directors of corporation when acting in perfect

good faith may secure a preference to themselves,

even though corporation is insolvent. Forster

V. Mill Co., IG Mo. App. 150; s. c, 92 Mo. 79; s. c,

4 S. W. Rep. 260.
,

. ,
Where directors improperly convey assets of

Insolvent corporation to themselves or to a part

of their number, remedy of creditors is by pro-

ceeding in equity to avoid deed and subject all

property to claims of creditors. Id.
_

If proceeding is by a single creditor, he if enti-

tled onlv to his pro rata share of assets. Id.

Where" insolvent corporation transfers substan-

tially all its property to directors of creditor

bank, therebv being compelled to suspend busi-

ness and then executes deed of assignment for

benefit of creditors as to residue of its assets,

transaction will be deemed an evasion of Assign-

ment Law, aud equity will compel bank to share

pro rata with other creditors. Larrabee^ v.

Franklin, 114 Mo. 592; s. c, 21 S. A\ .
Rep. i4r.

Mere fact that corporation, at time of making sale

of its propertv to foreign conioratiou, failed to

provide for pavment of contested claim, does not

^^ arrant inference that transfer was made to de-

fraud creditors. Lead Co. v. Reinhard, 114 Mo.
li]S- s. <:. 21 S. W. Ren. 488.

Directors not prohibited from lending money
to cuipiiratiiiu. when it is needed for its bene-

fit and transaction is open and free from blame;
and thev mav take deed of trust upon property

of company to secure such indebtedness. Forster

v. Mill Co.. 16 Mo. App. 150; s. c, 92 Mo. 70; s. c,

4 S W. Rep. 200. Courts of equity will, upon
slight ground, set aside such conveyance. Id. But
because such deeds may be avoided it does not fol-

low that it is void. Id. Nor does such a transac-

tion furnish a ground for attachment. Id.

Director mav, in good faith, loan money to cor-

poration for legitimate purposes, and hold it as

a valid claim. Foster v. Refining Co., 118 Mo.
238- s c. 24 S. V.'. Rep. 63. Duty of directors to

provide for pavment of lia1)ilities and they are en-

titled to commendation if. when treasury is de-

pleted, thev pav debts out of their personal means.

Id. ' . ^
Where director indorses notes of corporation

for Its accommodation, corporation may secure

such director if indorsement in good faith to

secure an honest debt. Smith v. Ry. Assn., 47

Mo. App. 462.
, , , . ^ ^ .

Where corporation holds leasehold interest in

land, with privilege of buying the fee, assign-

ment of such privilege to a director and his pur-

chase of fee by means of it are valid against

corporation, where it appears that corporation

had neither money nor credit to make the pur-

chase. Hannertv v. Standard Co., 109 Mo. 297;

s. c. 19 S. W. Rep. 82. . ., .,

Where two persons, virtually owners of railroad

corporation, entered into contract with it to con-

struct railroad, in consideration of transfer of

all assets of corporation, such contract is void.

Jackson v. McLean. 100 Mo. 130; s. c, 13 S. W.
Rep. 393. Such parties are trustees of public, and
contract by them with con)oration for their own
private gain is illegal. Id.

_

Where directors enter into a contract in which
two of them are directly interested, such con-

tract is not binding if there is not a quorum
present and voting, without counting interested

diiectors. Hill v. Mining Co., 110 Mo. 0; s. c. 24

S. W. Rep. 22.3.

Directors not entitled to compensation unless

bv virtue of some statute, by-law or prior action

of stockholders. Pfeiffer v. Lausburg Co.. 44 Mo.
App. 59. Directors cannot vote themselves com-
pensation for such services after services have
been rendered. Id. Executive committee of joint-

stock company have no right to vote to them-
selves moneys in addition to their regular com-
pensation, id. ^ , ^,

Directors, who for many years have had entire

management of a bank, are chargeable with
knowledge of its insolvency. McDaniel v. Harvey,
51 Mo. App. 198. ^ ,,,
Directors are trustees for stockholders and will

not be permitted to manage corporate property
for their personal gain or to acquire an advan-
tage over other stockholders. Hill v. Gould,

120 Mo. 106; s. c. 30 S. W. Rep. 181. Contract
made between two corporations where directors

of one are largelv interested in stock of another
n ill be closely scrutinized by courts, but are not
necessarilv fraudulent. Id.

While d"irectors may employ one of their num-
ber to perform services which are not necessarily

incidental to his duty as director, he will not be

entitled to compensation therefor, unless it is

fixed by corporate action before rendition of ser-

vices. Rose V. Carbonating Co., 60 Mo. App. 28;

§ 2484 construed; Tomlin v. Bank, 52 Mo. App.
437.]

§ 2485. An inspector, before he shall enter

on the duties of his office, shall take and sub-

scribe the followinjj oath before any officer

authorized by law to administer oaths: *' I

do solemnly swear that I will execute the
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duties of an inspector of the election now to

be held with strict impartiality, and accord-
ing to the best of my ability."

§ 24S6. At every election of directors, the
transfer-books of the corporation shall be
produced to test tJie qualifications of the
voters, and no person shall be admitted to

vote, directly or by proxy, except those in

whose names the shares of the stock of the
corpoi-ation shall stand on such books, and
shall have stood for at least thirty days
previous to the election.

See Const., art. XII, § 6, and cross-references.

Meetings of shareholders. § 2484, and cross-ref-

erences.

[Right of shareholder to vote in election of di-

rector.s on the cumulative plan is one guaranteed
by law, and cannot be taken away by resolu-
tion or bv-law adopted bv a majority of share-
holders. Tomlin v. Bank, 52 5Io. App. 430. Such
right will not be waived by mere silent acquies-
cence in the acts of others. Id.]

§ 2487. No person shall be admitted to vote
on any shares of stock belonging or hy-
pothecated to the corporation in which the
election is lield.

See § 2484, and cross-references.

§ 2488. If any election for directors in any
such coii5oration shall not be held on the
day appointed, it shall be tJie duty of the
directors to notifj- and cause such election

to be held within sixty days after the day
so appointed; and on the day so notified, no
person shall be admitted to vote except those
who would have been entitled had the elec-

tion taken place on the day when it ought
to have been held.

See § 2490.

§ 2489. A failure to elect directors on the
day designated by law shall not have the
effect of dissolving such incoi-porated com-
pany.

§ 2490. In all elections for directors or man-
agers of any incoi-porated company, each
shareholder shall have the right to cast as
many votes in the aggregate as shall equal
the number of shares of stock so held by him
or her in said company, multiplied by the
number of directors or managers to be
elected at such election, and each share-
holder may cast the whole number of votes,
either in pei'son or by proxy, for one can-
didate, or distribute them among two or
more candidates; and such directors or man-
agers shall not be elected in any other
manner.

Spo Const., art. XII, § 6, and cross-references.

Prohibited from voting on hypothecated stock.

I 2487. Directors, how chosen. § 2772. Exec-

utors may vote. § 2777.

[Above section applied. Tomlin v. Bank, 52
Mo. App. 434.]

§ 2491. The directors shall appoint one of

their number president; they may also ap-

point a treasurer and secretary, and such
other officers and agents as shall be pre-

scribed by the by-laws of the company.

Majority sufl3cient to transact business. § 2510;

see § 2508, subd. 5.

[President may appear and confess judgment.'
Chamberlain v. Mining Co., 20 Mo. 96.
Officers have power to emploj- attorneys, and

authorization by directors is not necessary. Bank
V. Gilstrap, 45 Mo. 419.
Where the president purchases a claim against

the company for less than its face value, and
then allows judgment to go against company for
full amount, taking assignment of judgment to
himself, he cannot hold balance of judgment for
his private advantage. Lingle v. Hogan, 45 Mo.
109. If company is insolvent, creditors whose
rights are impaired thereby may raise the ob-
jection. Id.
President, having endeavored to obtain con-

tracts for his company and failed, is not pre-
cluded from making such contracts in his own
belialf; but having done so, he must use all facili-

ties afforded by his company in performing them,
and will not be allowed to make profit out of
such use, but will be held to account to company
for all he receives for services performed by it.

I'acket Co. v. Davidson, 95 Mo. 467; s. c, 8 S. W.
Rep. 545.
Corporation which accepts benefit of work done

upon its president's order is estopped to deny
piesident's power to make contract. Brown v.

Wright, 25 Mo. App. 54.
No proof of president's authority Is requisite,

to establish an assignment made by corporation,
through its president, of a special tax bill. Bam-
brick V. Campbell, 87 Mo. App. 460.
President and general manager has no power,

as such, to borrow money for corporation and to
assign as security therefor assets of corporation.
Hyde v. Larkin, 35 Mo. App. 365. There can be
no" ratification of such act when directors have
no knowledge that act has been done. Id.

Knowledge of officer of facts required by him
In course of his private business, not in his official

capacity, does not constitute knowledge of cor-
poration. Manhattan Co. v. Webster, 37 Mo.
App. 145; State v. Printing Co., 25 id. 642.

Knowledge of officers of prior unrecorded deed
of trust, acquired while acting for themselves,
will not be regarded as knowledge of corporation.
Johnston v. Sl)ortridge. 93 Mo. 227; s. c, 6 S. W.
Rep. 64. Evidence held sufficient to support find-

in;,' of trial court that subsequent grantees took
with knowledge of prior unrecorded deed of trust.
Id.

Compensation of superintendent of corporation,
who is director, must be fixed by corporate ac-
tion, a record of which should be made upon
books of corporation. Besch v. Mfg. Co., 36 Mo.
App. 333. •

Motion fixing salary of officer, passed before
services are rendered, will be sufficient, though
there is no law establishing such salary. Hax v.

Mill Co., 39 Mo. App. 453.
One who Is both secretary and director, not

entitled to compensation as secretary, in absence
of express prearrangement therefor. Pfeiffer v.

Lansberg Co., 44 Mo. App. 59. By-law provided
•' no salary shall be paid to the officers of this
company • * * except to the secretary." Held,
not to provide by implication for compensation
of secretary. Id.
Secretary of a corporation for manufacture of

machinery has no implied power to bind It to
buy clothing for employes. Shoe Co. v. Iron
Works, 51 Mo. App. GO. Though secretary has
no power to sign a lease on behalf of the cor-

poration, vet such action on his part may be
ratified. Welsh v. Brewing Co., 47 Mo. App. 608.

One who is both secretary and treasurer, and
owns a majority of the stock and has entire con-
trol of the business, can make a valid assignment
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of a contract entered Into by the corporation
with another company, which will be valid with-
out formal action of board of directors. Moore
V. Mfg. Co., 113 Mo. 98; s. c, 20 S. W. Rep. 975.
Upon expiration of his term, secretary must sur-
render all property which has come into his pos-
session as such, whether his accounts have been
adjusted or not. State v. Davis, 54 Mo. App. 447.
And such surrender will be enforced by mandamus.
Id.
President may, without special authority from

board, perform all acts of ordinary nature, which
by usage or necessity are incident to his office,

and may bind corporation by contracts made in
usual course of business. Sparks v. Transfer Co.,
104 Mo. 531; s. c, 15 S. W. Rep. 417. When presi-
dent and managing olHcer assigns a chose in ac-
tion belonging to corporation in payment of corpo-
rate debt, his authority to make assignment may
be shown by evidence that corporation held him
out as possessing such authority. State v. Heck-
art, 49 Mo. App. 280. And where he is permitted
to exercise certain powers without obtaining spec-
ial authority from board of directors, such author-
ity may be inferred. Id.

Corporation may be bound by acts of Its presi-
dent done within his apparent authority. Sparks
v. Transfer Co., 104 Mo. 531; s. c, 15 S. W. Rep.
417.
Knowledge of misrepresentation by secretary of

a corporation In the sale of its stock for which
purchaser gives his note to him, cannot be im-
puted to a bank of which the secretary is cashier
and which discounts the note in the course of
business. Benton v. Bank, 26 S. W. Rep. 975.
Power to remove a corporate officer from his

office for reasonable and just cause is one of the
common-law incidents of all corporations. State
V. Walbridge, 119 Mo. 383; s. c, 24 S. W. Rep. 4.57.

Knowledge acquired by corporate officer while in
discharge of his official duties is knowledge of the
corporation. Bank v. Schaumburg, 38 Mo. 228.
But not when acquired through his private trans-
actions. Bank v. Froman. 129 Mo. 427; s. c, 31 S.
W. Rep. 769; Benton v. Bank, 122 Mo. 332; s. c,
26 S. M\ Rep. 975.
Where one is an officer of two corporations and

they have business transactions with each other^
knowledge of officer cannot be attributed to either
corporation in a matter in which he did not rep-
resent it. Id.

Approval and ratification, by a corporation, of
acts of its officers is equivalent to the posses-
sion, on their part, of original authority to per-
form such acts. Donham v. Hahn, 127 Mo. 439;
s. c, SO S. AV. Rep. 134.
When by-laws of corporation provide that its

secretary, in addition to certain specified duties,
shall perform such other duties as directors may
require, on prosecution of secretary tor embezzle-
ment, evidence of usage and custom is admissible
to show that money came into his hands by
virtue of his employment. State v. Silva, 130
Mo. 440. So it is competent to show, irrespective
of by4aws, that it was part of defendant's duty
as secretary, to receive accounts for money which
he was charged with having embezzled, id. On
prosecution of secretary for embezzlement, de-
livery to him of packages of money addressed to
corporation of which existing one was successor,
held competent. Id.
An assignment of a claim held by a corporation,

when signed by president aud secretary and sealed
with corporate seal, is prima facie valid. State
V. Heckart, 62 Mo. App. 427.
Where president, pretending to have authority

to act for corporation, sells its lands, represent-
ing that there are more acres than there really
are, collects and returns the money into funds of
corporation, corporation is estopped to deny his
authority, and is liable to pay back the money
wrongfully collected by him. Akers v. Bank, 63
Mo. App. 316.
Contract, signed by president and secretary of

corporation, will be presumed to be within pow-
ers of these officers in absence of evidence to
contrary. Winscott v. Invest. Co., 63 Mo. App.
367. Defense of ultra vires is not open to cor-
poration when contract has been fully executed

on part of contracting party, and Is not expressly
prohibited by law. Id.
Secretary is not an officer of general power or

authority. He has no power, as secretary, to
bind corporation by contract, and contract made
by him will not be binding in absence of evidence
of authority or ratification. Simmons v. Estate,
64 Mo. App. 677.
When otticer deals with corporation in his In-

dividual interest, corporation is not chargeable
with his uncommunicated Icnowledge of facts
derogatory to his title to property involved. Stone
Cuttei"s Co. V. Myers. 64 Mo. App. 527.
An officer of a corporation cannot escape lia-

bility for fraud on ground that he was acting for
corporation. Bank v. Byers, 41 S. W. Rep. 325.]

§ 2492. Wbenevei' any corporation sliall be
organized under the laws of tliis State, it

sliall be the duty of the officers of said
corporation to file with the secretary of
State a copy of the articles of association
or incorporation, aud the corporate existence
of such corporation shall date from the time
of filing said copy of such articles; and a
certificate by the secretary of State, under
the seal of the State, that said corporation
has become duly organized, shall be taken
by all courts of this State as evidence of
the corporate existence of such corporation;
a certified copy of said certificate of the
secretary of State shall be filed and re-

corded in the office of the recorder of deeds
of the county in which the corporation is

organized.

See Const., art. X, § 21. Amendments to arti-

cles. § 2495. Articles of agreement to be filed.

§ 2769. Foreign corporation required to file arti-

cles. Act of 1891, at p. 53. Corporation to re-

port to secretary of State. Act of 1893, at p. 55.

Ai-ticles as evidence. § 2770.

[Corporate existence dates from the filing of
articles of association with secretary of State.
Hurt V. Salisbury, 55 Mo. 310: Richardson v.
Pitts, 71 id. 128; Martin v. Fewell, 79 id. 410;
Mining Co. v. Richards, 95 id. 110; Fay v. Rich-
mond, 18 Mo. App. 363; Keff v. Rhodes, 20 id.

347.
" Corporate existence " means full authority to

transact business. Hurt v. Salisbury, supra.
Lawful existence of corporations acting under

color of law cannot be questioned collaterally.
Comrs. V. Shields, 62 Mo. 247. Corporate exist-
ence may be proved by legislative recognition.
R. R. Co. V. St. Louis, 66 Mo. 228. A corporation,
by appearing to a suit, thereby admits its cor-
porate existence. Seaton v. R. R. Co., 55 Mo.
416; Witthouse v. R. R. Co., 64 id. 523. Legal
existence of a corporation can only be questioned
by quo warranto or other direct proceeding, in-
stituted by State for that purpose. St. Louis v.
Shields, 62 Mo. 247; Drug Co. v. Robinson, 81
id. 26; Haskell v. Worthington, 94 id. 560; s. c, 7
S. W. Rep. 481. It cannot be questioned by a
stockholder. Ins. Co. v. Sherwood, 72 Mo. 461.
So, also, as to whether charter has expired by
limitation of time. Gas Light Co. v. St. Louis, 84
Mo. 203; 11 Mo. App. 65. Such expiration not to
affect pending suits. Id.]

:§ 2498. No corporation, company or asso-
ciation other than those formed for benevo-
lent, religious, scientific, fraternal-beneficial
or educational purposes, shall be created or
organized under the laws of this State, un-
less the persons named as corporators shall.

at or before the filing of the articles of
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association or incorporation, pay into the
State treasury fifty dollars for the first fifty

thousand dollars or less of the capital stock
of such corporation or association, and a
further sum of five dollars for every
additional ten thousand dollars of its capital
stock; and no increase of the capital stock
of any such corporation, company or asso-
ciation shall be valid or effectual until such
corporation, company or association shall

have paid into the State treasury five dol-

lars for every ten thousand dollars or less

of such increase in the capital stock of said
corporation or association: and it shall be
the duty of said corporation or association

to file a duplicate receipt of the State treas-

urer for the payments herein required to be
made, with the secretary of State, as is pro-

vided by this article for the filing of articles

of incorporation or association.

See Const., art. X, § 21.

§ 24J>4. When such articles of association
and affidavit are filed in the office of the
secretary of State, the directors named in

such articles of association may, in case the
whole of tJie capital stock is not before sub-
scribed, open books of subscription to fill

up the capital stock of the company, in

such places and after giving such notice
as they may deem expedient, and may con-

tinue to receive subscriptions until the wliole

capital stock is subscribed. At the time of

subscribing, every subscriber shall pay to

the directors five per cent, on the vi'hole

amount subscribed by him, in money, and
no subscription shall be received or taken
without such payment.

See cross-references, and note to Const., art.

XII, § 9.

[It Is not the subscribing of stock merely, but
the payment of same which constitutes furnish-
ing of capital. State v. Thompson, 27 Mo. 365.
Subscription for shares of stock makes sub-

scriber a stockholder, though he fails to meet
subsequent calls thereon. Schaeffer v. Ins. Co.,
46 Mo. 248.
Subscription made by county court to a rail-

road without ascertaining the sense of taxpayers
thereon, is void. R. R. Co. v. Court, 42 Mo. 171.

County subscribed for stock, and several years
afterward issued its bonds in payment of same.
Held, a ratification of original subscription, and
warranted a purchaser in assuming that pre-
liminaries had been complied with. Barrett v.

Court, 44 Mo. 197. Fact that county, by its agent,
voted on such subscription for twelve years was
a waiver of all defects in original subscription.
Where charter of corporation provided that it

should not proceed to transaction of lousiness un-
til stock amounting to ?350.000 had been sub-
scribed and paid in, but contained the further
provision that books should be open for subscrip-
tion to capital stock for no less than ?350,U00,
and tliat, within twenty days from closing of
subscription, an election for directors should be
held, it is not a condition precedent to enforcing
collection of calls duly made upon stock sub-
scribed, that $350,000 should be actually paid in,

but only that it should be bona fide subscribed.
McDerniott v. Donegan, 44 Mo. 85.

"Where one subscribed to stock of corporation,
upon faith of an agreement made with a previous
stockholder, that he would not be required to pay

his subscription unless road should be completed,
this agreement was void, and subscriber is liable
for full amount subscribed. Road Co. v. Mays,
29 Mo. 64.
Where person subscribes to stock of railroad

company, on condition that road should pasa
through a certain county, and by a designated
route, it is not a condition precedent to right of
company to demand subscription, that it should
have actually constructed the road along line
designated. If the road be thus permanently
located, it is sufficient. R. R. Co. v. Winkler, 33
Mo. 354.

Subscriber to stock, who has accepted charter,
and assisted in putting it in operation, cannot
show as a defense to a suit to collect his sub-
scription, that company had no legal existence.
Id.: Smith v. Heidecker, 39 Mo. 157. Or that it

was not organized in strict conformity to law.
Road Co. V. Clemens, 16 Mo. 359.
Subscriber to stock of railroad company not re-

leased from liability to pay calls made upon his
subscription, because directors had violated pro-
visions of charter. Road Co. v. Menefee, 25
Mo. 547.
A person who subscribed for stock under an

original charter will not be discharged from lia-

bility to pay for it by a subsequent alteration
of charter without his consent, general object
of corporation remaining same. R. R. Co. v.

Renshaw, 18 Mo. 210.
What changes will not relieve subscriber to

stock of liabilitv on his subscription: cases re-

viewed. R. R. Co. V. Hughes, 22 Mo. 291.
When corporation becomes insolvent, a cred-

itor stockholder cannot apply his unpaid balance
in exclusive satisfaction of any demand he may
hold against the corporation. Shickle v. Watts,
y4 Mo. 410; s. c, 7 S. W. Rep. 274.

A stockholder, whether an original subscriber or
a purchaser, is liable for unpaid stock. Id.

The claim of a creditor of a corporation against
a stockholder for unpaid stock matures on dis-

solution of the corporation, and must be ex-

hibited within two years. Garescho v. Lewis,
93 Mo. 197: s. c, 6 S. W. Rep. 54. The stockhold-
er's 'inbility becomes fixed by the insolvency and
dissolution "of the corporation, and then becomes
a primary liability. Id. The creditor's cause of
action against the stockholder accrues when his
cause of- action against the corporation accnies.
MoGinnis v. Kortkamp, 24 Mo. App. 378. And the
action may be brought at any time within five

years after maturity of the delit, though more than
"five years after dissolution of the corporation. Id.

Person who signs, unconditionally, articles of
association, with a number of shares opposite his
name, thereby agrees to take shares and pay
persons named as managers fiftj- per cent, thereof
as soon as corporation shall be organized and
before articles shall be recorded. Joy v. Manion,
28 Mo. App. 55.

Conditional subscription is one where happen-
ing of condition must precede liability to pay,
not one where it is necessarily subsequent to
suljscription. McGinnis v. Kortkamp, supra.
A corporation cannot sue a bona fide subscriber

to stock on his subscription, when the charter
has been obtained by fictitious subscriptions for
part of the stock, constituting a fraud upon and
injury to such bona fide subscriber, who has
not accepted the charter or assisted in putting it

into operation. Clark v. Barnes, 58 Mo. App.
667.
Subscription to capital stock of a corporation

to be organized constitutes a contract not only
between the subscriber and the corporation, but
also between him and each of the other sub-
scribers, both precedent and subsequent. Olle-
sheimer v. Mfg. Co., 44 Mo. App. 172. A sub-
scriber to stock is liable on his subscription when
it was made in his own name, but upon a secret
trust for another: or when made as trustee for
a corporation which has no power to subscribe
for such shares. Id. A person who subscribes
to shares in the name of a fictitious or irrespon-
sible person becomes personally bound thereby.
Id. And rule is same, even where the agency or
trusteeship is expressed, if the contract is exe-
cuted by the agent for a party incapable of con-
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tracting. Id. A contract of subscription abso-
lute on Its face cannot be affected by any ex-

trinsic or collateral agreements between sub-
scriber and promoters. Id. Directors have no
power to discharge one subscriber and substitute
another In his place. Id.

Corporation can make no arrangement with
stockholders by which they are released from paj^-

ment of anv part of their stock subscriptions, so

as to affect rights of creditors. Ramsey v. Mfg.
Co., 116 Mo. 3W; s. c, 22 S. W. Rep. 719.

Liability of subscriber cannot be discharged by
a mere "cancellation of .subscription, unaccom-
panied bv reissue of shares subscribed for, trust

fund afforded by capital stock being thereby di-

minished. Ollesheimer v. Mfg. Co., 44 Mo. App.
172.
Corporation being insolvent, new corporation

organized; directors of new corporation same as
that of old. Directors of new corporations can-
celed stock belonging to themselves and others in

old corporation, and issued in place thereof to the
holders an equal amount of stock of new corpora-
tion. Held, that action of directors was void.

McDaniel v. Hai'\ey, 51 JIo. App. 198.

Arrangement by which stockholder releases his

shares to a corporation may be valid as between
himself and corporation and yet invalid as to
creditors. "Wells v. Mfg. Co., 51 Mo. App. 41.

Such a surrender and reissue of shares by cor-

poration to another do not create an overissue,
and will not constitute a defense to such other
person in proceeding to enforce his liability on
these shares. Id.
Where a party was one of original incorporators,

his name having been signed to articles of in-

corporation, was, from first to last, director, offi-

cer and one of its active managers, where he put
money into the concern to further its objects,
signed certificates of stock as its assistant secre-
tary, and performed other services in connection
with corporation as a corporator, these facts amply
justify conclusion that he was a corporator. Kim-
ball V. Davis, 52 Mo. App. 194.

AVord " stockholder," as used in statute, in-

cluded stockholders, or members having a direct
financial Interest in business of corporation, with
power to participate in profits and in conduct
of its affairs. Id.
Individual stockholders not acting as an organ-

ized body are powerless to perform duties or
exercise powers, even though all .of them confer
In doing a particular thing. State v. Wray, 55
Mo. App. 646.]

§ 2495. All amendments to ai'tioles of as-

sociation of corporations organized imder
the laws of this State, made and filed in

the office of the secretary of State, are and
shall be and become a part of the articles

of association of the corporation adopting
and filing the same; and this section shall

not be so construed as to give any corpora-
tion whose articles are amended as in this

article contemplated, any greater rights than
though the subject of tlio amendments had
been incorporated into the original articles

of association; and any corporation, com-
pany or association which may increase Its

capital stock nuder the provisions of this

article shall pay the additional amount pro-
vided by law for such increase.

See § 2492, and cross-references.

[Acceptance by a corporation of amendments to
its charter mav be inferred from acts of officers.

Sumrall v. Ins. Co., 40 Mo. 27.
Directors of a moneyed corporation have no

power to procure or give their consent to such
changes in charter as require assent of corpora-
tion. Ins. Co. V. Beckmann, 47 Mo. 93.

Where insurance company, after change in its
charter, brings suit against one of its former
stockholders on a note given prior to change, it

is not bound to show an acceptance of amend-
ment by corporation. Id. Assent to new charter
will bo Inferred from acts inconsistent with any
other hypothesis. Id.]

§ 249G. No certificate of its incorporation
or certificate of its change of corporate name
shall be issued by the secretary of State to

any company or association: First, under the
same corporate name and style as that al-

ready assumed by another corporation; nor,

second, when the corporate name and style
assumed is the name of a person or a firm,

unless there be joined thereto some Avord
designating the business to be carried on,

followed by the word " company " or " cor-

poration."

See § 2768.

[Secretary of State must exercise his discre-
tion in determining whether a company has
adopted a name that is same as or in imitation
of an existing corporation, and lie will not be
compelled by mandamus to issue certificate until
it appears that law has been complied with by
company in adoption of name. State v. AIcGrath,
92 Mo. 355; s. c, 5 S. W. Rep. 29. Company or-
ganized for purpose of dealing in real estate,
stocks, etc., under name of " the Kansas City
Real Estate Exchange." will not be entitled to
certificate of incorporation from secretary of State
under alsove section, when there is already a duly
incorporated company in the same business under
name of " Kansas City Real Estate and Stock Ex-
change." Id.
When corporation assumes name which so re-

sembles that of business rival that business of
latter be diverted, use of such name will be re-
strained by court of equity. Seed Co. v. Michel,
37 Mo. App. 313. To warrant such relief, facts
must be established by very satisfactory proof.
Id. When conduct is merely of a fair competitor
in same business, and name assumed is not likely
to mislead ordinary purchasers, court of equity
will not interfere. Id. AVheu case is free from
actual fraud, fact .that some confusion and fric-
tion in business results from similarity of names
will not M'arrant interference. Id.]

§ 2497. All existing corporations whose
corporate name and style is the name of a
person or of a firm shall change such cor-

porate name and style to conform to the
provisions of the second suhdivision of the
preceding section, within sixty days after

this chai^ter talvcs effect, or ipso facto their

corporate powers shall be forfeited.

See § 2508, subd. 7.

[Change of name of corporation does not affect
its rights. AVoodson v. Skinner, 22 Mo. 13.]

§ 2498. The board of directors, trustees or
other body of persons lawfully exercising
the corporate powers of any coriioration
may require the subscribers to tlie capita*
stock of the company to pay the amotint by
them respectively subscribed, in such man-
ner and in such installments as may be
required by the by-laws. If any stockholder
shall neglect to i)ay any installment, as re-

qliired by a resolution of the board of
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directors, or persons exercisinjr the corpo-

rate powers of such corporation, the directors

or other persons exercising such corporate
powers may declare his stock and all pre-

vious payments forfeited to the vise of the
company; but no stock shall be forteited

until thej^ shall have caused a notice In

writing to be served on him personally, or

by depositing the same in the post-office,

properly directed to him. at the post-office

nearest his usual place of residence, stating

that he is required to make such payment
at the time and place specified in said no-

tice, and that if he fails to make the same,
his stock, and all previous payments thereon,

will be forfeited for the use of the com-
pany, which notice may be served as afore-

said, at least sixty days previous to the daj
on which such payment is required to bd
made.

Corporation may sue its members. § 2516.

[Stockholder cannot, by selling, without com-
pany's consent, to an insolvent, escape from re-

sponsibility to company for unpaid installments
upon his stock. Spring Co. v. Harris, 20 Mo.
382; McClaren v. Franciscus, 43 id. 452.
AVhere charter authorized company, in certain

cases, to make assessments on stockholders be-
yond their shares of stock, no such assessment
can be made on a party after he has ceased to
be a member by transfer of his stock. Spring
Co. V. Harris, supra.
While stockholder has right to participate in

profits he cannot be said to be a joint owner of
property of corporation. Spurlock v. Ry. Co.,

90 :Mo. 199; s. c, 2 S. W. Rep. 219.
While the assets of a corporation passed to the

assignee for benefit of creditors, no discretionary
powers of the corporation passed to him, and
he cannot make assessments or calls upon stock
subscriptions. Boeppler v. Menown, 17 Mo. App.
447.
In absence of expressed statute to contrary,

liability to pay calls and to respond to creditors,
in event of insolvency, attaches to holder of
legal title to stock. Bagley v. Tyler, 43 Mo. App.
195. One who takes stock as collateral security
and has it transferred to himself and so regis-

tered on books will be liable to creditor. Id.

Any false statement or representation which
induces a person to become a shareholder, if

made by an agent within general scope of his

powers, 'will enable shareholders to repudiate their

contract. Ramsey v. >ffg. Co., 116 Mo. 313; s. c,
22 S. W. Rep. 719. Where subscription to stock
and suhseouent i)ayment therefor have been pro-

cured by " fraudulent misrepresentations, stock-
liolder n'lav recover back laud and money with
which he "paiil for stock, notwithstanding insol-

vency of corporation; at least where rights of cred-

itons are not involved. Id.

Corporation illegally organized cannot collect

amount of subscription to stock from one not
estopped by his own acts to allege want of cor-

porate existence in defense. Clark v. Barnes, 58
Mo. App. 667.]

§ 2499. The stock or bonds of a corporation

shall be issued only for money paid, labor

done or money or property actually received.

Any corporation may increase its capital

stock or its bonded indebtedness with the

consent of the persons holding the larger

amount in value of the stock, which consent

to such increase shall be obtained at a meet-
ing of the shareholders, called for that pur-

pose — sixty days' notice of the time and

place of such meeting and of the amount of

the proposed increase of stock or bonded in-

debtedness having been given as hereinafter

provided; but the shares of stock or bonds
arising from such increase shall only be dis-

posed of for money paid, labor done or money
or property actually received. AH fictitious

issues or increase of stock or of bonds of

any corporation shall be void; Provided, how-
ever, That the bonded indebtedness of a cor-

poration shall not be increased so that the
entire amount thereof shall exceed the

amount of the authorized capital, except that

any railroad company may issue its lionds in

excess of its capital stock for the purpose
of constructing or acquiring another rail-

road, which shall connect with the railroad

of the company issuing such bonds, but the
bonds so issued in excess of its capital stock

shall not exceed the authorized capital stock

of the company whose road is constructed
or acquired with the proceeds thereof, and
shall be secured by mortgage on the railroad

franchises and property- constructed or ac-

quired with the proceeds thereof, or by the

deposit as collateral security of the first

mortgage bonds of the railroad constructed
or acquired with the proceeds thereof. But
no such bonds shall be issued without first

obtaining the consent of the persons holding
the larger amount in value of the stock of

the company issuing the same, at a meeting
called for that purpose, and of which meet-
ing and the object and purpose thereof sixty

days' public notice shall be given by adver-
tisement in a daily or weekly newspaper pub-
li.shed in the town or city in this State where
the general offices of the company issuing

such bonds may be located.

See Const., art. XII, § 8, and cross-references.

Fraudulent issue of stock, penalty. §§ 2571, 2572.

Stock not to be paid by note. § 2775.

[Business corporations cannot exchange their

goods for their capital stock so as to reduce or

retire the latter. Mfg. Co. v. Hilbert, 24 Mo.
App. 338.
Where an agreement is made whereby contractor

is to perform work or furnish material to cor-

poration, and to take unpaid stock in part or full

payment, such contractor can only charge reason-

able market value for labor or material thus
given for stock. Shickle v. Watts, 94 Mo. 410; s. c,

7 S. AV. Rep. 274.
Agreements by corporation to pay more than

such reasonable compensation, disregarded when
rights of creditors intervene, even when no fraud
is jiroved. Id.
Where corporation is organized on basis of stock

being paid up in full, and one-third was paid up
in cash, and remainder in stock of goods whose
snfflcioucy of value is not questioned, require-

ments oflaw are substantially complied with, and
no cause of action can be based upon a charge
of non-pavment of capital stock. Grocer Co. v.

Crow, 36 "Mo. App. 288.
Agreement that capital stock should be paid in

full by transfer of coal lands, for which parties

to agreement had option in contract, and by ser-

vices rendered in its promotion, that corporation
should then issue ^300,000 in bonds, secured by
mortgage on corporate property, and with pro-
ceeds thereof land should be paid for, and pro-
moters should be repaid all money advanced in

satisfying land contract and expenses of buying
land "and organizing corporation, residue to be
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applied In developing the coal, is contrary to puli-

lic policy, and will not be enforced by a court of
equity. Garrett ^•. Mining Co., 118 Mo. 330; s. c-.,

20 S. W. Rep. 965.
Contract that corporation, %Yhen organized, shall

issue stock as fully paid up, when, in fact, con-
templated payment is fictitious, is an agreement
to perform an act which is ultra vires, and one
which equity will not enforce. Id.
Fact that contract provided for turning over

land at actual cost is immaterial to question of
its validity, where it is apparent on face of con-
tract that land and services were not a fair
equivalent for stock to be issued. Id.
Whether directors of newly organized banking

corporation can authorize its stock to be paid
for in any other way than casli is doubted. JNfc-

Daniel v. Harvey, 51 Mo. App. 198. Certainly
not authorized to issue stock except for money
paid, labor done or property actually received.
And worthless stock in an insolvent corporation
is not so receivable. Id.
Corporate stock may be paid for by subscriber

in property at a fair and honest calculation.
Foster v. Refining Co., 118 Mo. 238; s. c, 24 S. W.
Rep. 63.

Fictitious issue of stock as fully paid up, held
to be ultra vires and void. Garrett v. Mining
Co., 113 Mo. 3.30; s. c, 20 8. W. Rep. 965.
Where corporation undertalies, for a legal con-

sideration, to issue shares to a party, the fact that
consideration does not amount to full value of
shares does not affect validity of transaction,
where other party is seeking to enforce contract
against corporation and no rights of creditors in-

tervene. Roll V. St. Louis Co., 52 Mo. App. 60.

A contractual license revocable only by con-
sent or condition broken is property, and may
be accepted by corijoration in payment of sub-
scription to stock. Shepard v. Drake, 61 Mo.
App. 134.

Stocl^ may be paid for in money, labor or prop-
erty of any kind used in the business at a fair
valuation, but a fictitious valuation will make
shareholder liable to creditor of corporation uro
tanto; this rule holds good whether over-valua-
tion is result of fraud, mistake or bad judgment.
Id.
Failure to certify amount of capital stock paid

in will not invalidate increase of stock. Hotel
Co. V. Hunt. 57 Mo. 126.
Tender above .section, and §§ 2517, 2510, and

Const., art. XII, § 8. assignees taking stork issued
as fully paid up, with knowledge thnt it was is-

sued for worthless property, are liable to l)ona
flde creditors, although there was no actual intent
to defrnud in issuing it. Van Cleve v. Berkey, 44
S. W. Rep. 743.]

§ 2500. The notice required by the preced-

ing section shall be published at least once
a week in some newspaper in the town, city

or county in which said corporation is lo-

cated, the first insertion to be not less than
sixty days, the last to be not less than one
nor more than six days, previous to the day
on which such meeting shall be held; but if

there be no newspaper published therein,

then in some newspaper i)ublished in the
next nearest county, and l)y posting up a
printed hand-bill in the oflice of said com-
pany.

[Meetings to increase capital stock must be
called bv public notice. State v. McGrath, 86
Mo. 239.]

§ 2501. Upon the stock of any corporation
being increased, as hereinbefore provided,
the date and amount of such increase of stock
shall be certified by the proper corporate
officers of such corporation to the secretary

of State, who shall preserve and record said
certificate in his office.

See Const., art. XII, § 8, and cross-references.

[Where corporation increases its capital stock
on basis of property to capital already owned,
the increase belongs to the then stockholder in
proportion to his holding. Knapp v. I'ublishers,
127 .Mo. .".3; s. c. 29 S. W. Rep. 885. Where stock
of corjioration is increased for i^urpose of selling
on basis of existing assets, old stockholders hav-
ing prior right to purchase and like proportion of
new shares. Id.
Preferred stock bearing interest absolutely is

unauthorized, statutory provision for such stock
being for a stated rate of dividend which should
be payable only out of the net yearly income of
each current year. Winscott v. Invest. Co., 63
Mo. App. 367.]

§ 2502. The stock of every company formed
under this article shall be deemed personal
estate, and shall be transferable in the
manner prescribed by the by-laws of the
company; l)ut no shares shall be transferred
until all previous calls thereon shall have
been fully paid in.

See § 2503. Stock is subject to attachment.
§ 540.

[The only effectual mode of transferring title
to shares is by a transfer upon books of corpora-
tion. White V. Salisbury, 33 Mo. loU.
A transfer according to general law governing

transfer of property is good between the parties,
though it is nut as against company. Ins. Co.
V. CJoodfellow, 9 Mo. 149.
Charter of corporation which provides that stock

shall be assignable only on books of company,
simply adopts rule applicable to transfer of cor-
poration stock, with corollary that such assign-
ment on books passes title. Ins. Co. v. Able,
48 Mo. 136.
Transfer of stock certificate will not, of itself,

pass title to stock, although it gives an equity,
and assignee can compel transfer on books, ex-
cept as against bona fide purchaser, who has ac-
quired title by such transfer. Id. Although pur-
chaser of stock may insist, as a condition pre-
cedent to purchase of stock, that certificate be
surrendered to company for cancellation, yet, if

no such condition is insisted on, then 'when trans-
fer is, in fact, made on books, such assi;^nment
will be sufficient, without surrender of certificate,
to pass title. Id.
Any transfer in writing is valid against com-

pany, if, being notified, they refuse to allow it to
be made according to by-laws. Spring Co. v.

Harris, 20 Mo. 382. Assignment on books of
company is sufficient without taking out new cer-
tificate in name of assignee. Id.
Where charter authorizes directors to make by-

laws regulating transfer of stock, they may adopt
a by-law prohibiting transfer of stock as long as
owner is indebted to corporation. Ins. Co. v.
Goodfellow, supra; Bank v. Merchants, etc., 45
Mo. 513.
Word " indebted " M'heu used in a charter or

by-law restraining stockholder from transferring
his stock while indebted to corporation applies
to debts to become due as well as to those due,
and to those in which stockholder is surety as
well as to those in which he is principal. " Ina.
Co. V. Goodfellow, supra.
Power to regulate transfer does not include

power to restrain same, or prescribe to whom
they may be made; a corporation cannot prevent
member from selling his stoclv even to an insolvent
person. Spring Co. v. Harris, supra.
Transfer of stock effectual between parties,

without registration in office of corporation, and
binding on all parties if noted by officers accord-
ing to usual method, no transfer-books being
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kept by them. Haegele v. Mfg. Co., 29 Mo. App.
486.
riedgee of certificate of stock which has printed

thereon a by-law which provides tliat no transfer
of stock shall be made while owner is indebted
to corporation takes it with notice, and does not
occupy position of an innocent purchaser. State
V. Xixon, 25 Mo. App. 642.
Where order of probate court directed admin-

istrator to transfer stock to plaintiff in payment
of distributive share in an estate, and plaintiff
afterward refused to receive the stock and ac-
cepted other estate in lieu thereof, it is not error
to iustract that plaintiff' cannot recover in action
against corporation to compel his recognition as a
stockholder and for conversion of his interest in

capital stock. Haegele v. Mfg. Co., 29 Mo. App.
486.
Where breach of contract consists in failure to

deliver certain stock in supposed corporation,
measure of damages will be actual market 'Miue
of such stock. Deck v. Feld, 38 Mo. App. 674.

Where stock is sold without stipulated price,
law implies promise to pay market value;
it is not necessary it should be subject of daily
traffic in order to have a market value; enough
if it was occasionally the subject of sale in com-
munity, so as to fix at different times a cus-
tomary price. Id.

If corporation is never formed and stock never
issued, and if it were issued it would be value-
less, plaintiff can recover only nominal damages.
Gibson v. Pub. Co., 28 Mo. App. 45U.
When parties have bought and dealt in stock,

and received dividends thereon, for thirty years,
as valid, objection to its validity is barred by
laches. Foster v. Refining Co., 118 Mo. 238; s. c,
24 S. W. Rep. 63. Stock is personal property.
Watson V. Printing Co., .56 Mo. App. 145. It is a
species of incorporeal, intangible iiroperty. in the
nature of a chose in action. Vanstoue v. Goodwin,
42 Mo. App. 39.

While a certificate of stock is not a negotiable
instrument, yet it pai-takes to a great extent of
the qualities of a negotiable security. Keller v.

Mfg. Co., 43 Mo. App. 84. Upon being indorsed
by the original holder named therein by signing
blank power of attorney iiuth<irizing persen therein
named to cause it to be transferred on books, it

passes from hand to hand by delivery very much
as does a negotiable bond. Id. ^\ hen it falls
into hands of one wlio wishes to be aumitted to
rights of a stockholder, he inserts a name in blank
power of attorney, and persons so empowered
may demand of corporation a transfer on the
books to present holder. Id.
Certificate of stock is an affirmation by corpo-

ration that person to whom it was issued is enti-

tled to all rights, and subject to all liabilities, of
a stockholder in respect of number of shares
named, and that corporation will respect his
rights, and rights of any one to whom he may
transfer such share, by refusing to admit any
new transferee to rights of shareholder except
upon surrender of certificate. Id. But certificate
is only the symbol; it is not the stock. Id.
Certificate is only evidence of title to stock.

Watson V. Woody, 56 Mo. App. 145. It is a dec-
laration in writing by officers of corporation as
to who are entitled to participate in its benefits.
Id. Not negotiable paper, in sense in which that
term is applied to commercial notes, etc. Id. It

dift'ers from other evidences of title in that stock
is considered as transferred when certificate is

assigned. Id. Stock is personal property, and
certificate is only evidence of title thereto. A
misuse of terms designates such certificates as
negotiable paper in sense of commercial paper.
Id. Such stock, however, is considered trans-
ferred when certificate of transfer is signed. Id.
Where corporation issues certificate of stock

which is transferable only on the books, and
afterward, on representation of person to whom it

was originally issued that it has been lost, issues
another certificate, which latter is negotiated to
an innocent holder, corporation incurs risk of a
double liability in respect of the same shares.
Keller v. Mfg. Co., 43 Mo. App. 84. Unless sec-
ond certificate shows on its face that it is a
duplicate. Id.

A by-law prohibiting transfer of stock except
by former assignment on book? will not, in ab-
sence of constitutional or statutory prohibition,
render invalid conveyance by transfer of stock
certificate. Wilson v. Ry. Co., 108 Mo. 588; s. c,
18 S. W. Rep. 286. Such transfer good against
execution creditor of stockholder, who had no no-
tice of transfer when execution was levied, but
was notified before he purchased stock at execu-
tion sale. Id.

Directors not authorized to enact by-laws mak-
ing it a condition of transferring stock that
holder shall first have offered it for sale to di-

rectors, and shall have paid all liis indebtedness
to corporation. Trust Co. v. Lumber Co., 118
Mo. 447; s. c, 24 S. W. Rep. 129. When no restric-
tion placed by public law on transfer of stock,
purchaser is not affected by any contractual re-
striction of which he had no notice. Id.
Where corporation enacts a by-law making

transfers of stock subject to lien for any indebt-
edness of holder to corporation, and prescribes
that such by-law shall be printed on all certifi-

cates as notice of existence of such lien, failure
to print such condition on stock certificates con-
sidered waiver thereof as to subsequent purchaser.
Id.
A holder of certificate indorsed by person named

therein, who demands of corporation the trans-
fer of stock to him and is refused, has two
remedies, either an action against corporation for
conversion, or suit in equity to compel corporation
to issue new certificate to him and to admit him
to rights of shareholders. Keller v. Mfg. Co.,
43 Mo. App. 84. Both remedies proceed on
ground that holder of certificate is entitled to
rights of shareholders, and that corporation de-
nies this right. Id.

No opinion expressed as to which Is entitled to
have stock transferred to him, when there are
bona fide transferees for value of two different
certificates issued by corporation for same stock.
Id.
At common law corporation has no lien on stock

for an Indebtedness to it by holder. BrinkerhofC
v. Lumber Co., 118 Mo. 447; s. c, 24 S. W. Rep.
129.
Corporation which has succeeded to all the

rights of a partnership, whose bookkeeper had
embezzled the firm assets, may charge bookkeep-
er's stock with his shortage which accrued before
incorporation. Bank v. Durfee, 118 Mo. 431; s. c,
24 S. W. Rep. 133.
Where all stock is owned by three persons, an

agreement by which two of them are to buy
stock of third, to be paid for in part by proceeds
of a note given by corporation, and remainder
by notes of purchasers, which they agree between
themselves shall be paid for out of earnings of
company, is valid. Schilling v. Schneider, 110
Mo. 83. Such purchase is not one for benefit of
corporation; nor was it purchased with funds
of corporation. Id. Such sale passed title to
stock to purchasers in proportions named in au'ree-

ment itself without regard to respective hold-
ings of the stock at time it was made. Id. Pay-
ment of notes out of earnings cannot be assailed
by stockholders who inherit their stock from one
of the parties, nor by those who became stock-
holders after payments were made, nor by stock-
holder who was president at time payments were
made, and who consented to them. Id.

Where one, as purchaser, gives value on faith
of certificate, authenticated by seal of corpora-
tion and signatures of proper officers, he may re-

quire corporation to transfer stock to him or
respond in damages for default. Watson v. Print-
lug Co., 56 Mo. App. 145. No secret equities,
fraud or misappropriation can lie set up by cor-
poration to prejudice or loss of pledgee or pur-
chaser without notice. Id.

treasure of damages for conversion of stock, if

it has no market value, is its actual value, which
may be established by proof of its dividend earn-
ing capacity, or value of its assets, or by proof
of individual sales of stock not made under com-
pulsion. Trust Co. V. Lumber Co., 118 Mo. 447;
s. c, 24 S. W. Rep. 129. Jlarket value is pre-
sumptively par value, in absence of evidence of
actual sales. Id.
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Value of property of corporation may be shown
for purpose of showing value of its shares of

stock. Hewitt v. Steele. 118 Mo. 463; s. e., 24 S.

W. Kep. 440.
Bill in equity will lie to compel corporation to

place on its stock-book, as owner, name of pur-

chaser at execution sale of shares standing on
bonks in name of execution defendant. Smith v.

Mining Co., 47 Mo. App. 409.

Action in equitv will lie l)y a stockholder, who
has lost his certificate of stock, to compel cor-

poration, on execution of bond of indemnity, to

issue to him certificate in lieu of that which has
been lost, not containing words showing that it is

a duDlicate. Keller v. Mfg. Co.. 4:-! M.>. App. 84.

Placing new stock " to the credit of " a stock-

holder is sufficient to indicate an intent to pass
title to him. as against the company. Knapp v.

Publishers. 127 Mo. 53; s. c, 20 S. W. Rep. 885.

In the absence of evidence of market value of

stock, its value may be established by showing
its dividend earning capacity. Greer v. Bank,
128 Mo. 559; s. c, 30 S. ^X. Rep. 319. Shares of

stook are included in term " goods, wares and mer-
chandise," when. Bernhardt v. Walls, 29 Mo. App.
206.
As to legal Inferences or transfer of stock,

see Lipurock v. R. R. Co., 61 Mo. 319; Kahn v.

Bank. 70 id. 262. Equity will protect the claims
of the holder of stock irregularly transferred.

Ins. Co. V. Sherwood, 72 ISIo. 461. A sale and de-

liverv of stock passes title, though not made in

conformitv with bv-laws. O'Brien v. Cummiugs,
13 Mo. App. 197.]

§ 2503. Every such corporation .shall keep

a book in which the transfer of shares of

Its stock shall be registered, and another

book containing the names of its stock-

holders, which books shall at all times, dvu--

ing the usual hours of business, for thirty

days previous to an election of directors, be
open to the examination of the stockholders.

See § 2518. Statement of affairs to be kept.

§ 2774. Books to be kept open. § 2778. Rec-

ords as evidence. § 2532. Penalty for failure to

keep books, etc. Act of 1891, at p. 46. See note

to § 2502.

[By-law providing for closing of transfer-books
before an election, not understood as closing them
against inspection by person duly authorizeo
thereto, but only as limiting time for transfers

of stock. State v. Ily. Co., 29 Mo. App. 301.

Right of shareholder to inspect books not to be
exercised to the detriment of interests of cor-

poration and right of other shareholders. But
right is clear within proper limits. Id.

Under above section stockholder entitled under
reasonable regulations to inspect books of corpo-

ration, without disclosing purpose for which he
desires to do so; and fact that information may
be used for improper purposes is immaterial.
State v. Sportsman's Assn., 29 Mo. App. 326.

Right of stockholder to examine books and rec-

ords of corporation, and to be informed of its

condition, is a common-law right, and is not im-

paired by statute. State v. Laughlin, 53 Mo. App.
542. Statute requiring transfer-books to be
opened for inspection for twenty days previous

to election, not a limitation on stockholder's right

of inspection. Id. Right of inspection of corpo-

rate books is not, either at common law or under
the statute, dependent upon purpose of stock-

holder in exercise of right; and while it may be
controlled by regulation, it cannot be regulated

out of existence. Id.]

§ 2504. If any officer having charge of such

books shall, upon the demand of a stock-

holder, refuse or neglect to exhibit and sub-

mit them to examination, he shall, for each
offense, forfeit the sum of two hundred and
fifty dollars.

See S 2518.

§ 2505. An annual meeting of shareholders
for the election of directors shall be held by
all i(»int-st')ck coniovntw-Ts on n d;iy which
each corporation shall fix by its by-laws; and
if no day be so fixed, then on the second
Monday in the month of January.

Meetings of shareholders. § 2481, and cross-

references.

§ 2506. By-laws to direct the manner of
taking the votes of stockholders on the ques-
tion of increasing or diminishing the number
of directors or trustees, of changing the cor-

porate name, may be made by the directors

of the corporation for the time being.

Power to make by-laws. § 2508, subd. 6.

§ 2507. No by-law of any such corporation
regulating the election of its directors shall

be valid unless it shall be made at least sixty

days before the day appointed for the elec-

tion to be held.

See § 2508, subd. 6, and cross-references.

§ 2508. (As amended March 31, 1893.)
Every corporation, as such, has power:

1. To have succession by its corporate
name for the period limited it in its charter,

and when no period is limited, for twenty
years.

Change of name. §§ 2497, 2508[7]. Name of

expiring corporation may be adopted by successor.

§ 253Sb.

[Construction of successive acts of Incorporation
as to duration of a succeeding corporation. State
V. Hannibal, etc., Co., 39 S. W. Rep. 910.

Change of name does not affect corporate rights.

Woodson V. Skinner, 22 Mo. 13.]

2. To sue and be sued, complain and de-

fend in any court of law or equity.

Attachment. § .540. Manner of commencing
suits. §§ 2017-2026. Corporation may sue Its

members. § 2516. Execution may issue against

stockholders. §§ 2517-2518. Suits against former

stockholders. § 2519; see §§ 2520-2524. Writs of

mandamus. § 2525. Summons, how served, etc.

§S 2526-2528. Suits, where commenced. § 2.529.

Notices. §§ 2530-2531. Evidence, proceedings

against garnishees, etc. §§ 2532-2537. Foreign

corporation may be sued. § 2538a. Jurisdiction

of circuit court. §§ 2790-2792. Executions, how
levied, etc. §§ 4911-4953. Quo warranto proceed-

ings. §§ 7390-7395. Garnishment. § 5222.

[Action for slander, malicious prosecution or
false imprisonment cannot be maintained against
a corporation. Childs v. Bank. 17 Mo. 213. But
it mav sue for libel or slander to its business.
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Academy v. Galser, 125 Mo. 517; s. c, 28 S. W.
Rep. 851. It is civilly liable for damages caused
by trespass or tort of its agent, done at its com-
mand, in relatioji to a matter within scope of pur-
poses of is existence. Soulard v. St. Louis, 36 Mo.
546. And both corporation and agent may be
jointly liable. Favorite v. Cottrill, 62 Mo. App.
119.
President may appear and confess judgment.

Chamberlain v. Mining Co., 20 Mo. 96.
Consolidation of two corporations does not abate

suit pending at time of consolidation. Evans v.

Ry. Co., 1U6 Mo. 59i; s. c, 17 S. W. Kep. 489.
Suit regularly commenced is not affected by

expiration of charter. Lindell v. Benton, 6 Mo.
361. Fact of forfeiture of charter cannot be set
up as a defense. Bank v. Garten, 34 Mo. 119.
Directors are managing officers, and it is for

them to say whether a given suit shall be prose-
cuted. Hannerty v. Theater Co., 109 Mo. 297;
s. c, 19 S. W. ilep. 82; Albers v. Exchange, 45
Mo. App. 206. There are, however, exceptions to
the rule. A stockholder may sue in those cjises
where directors are guilty of a fraud or breach of
trust, or proceeding ultra vires. Id.
Before a court of equity will open its doors to

a stockholder individually, he must show that
there is no other road to redress; and he does
not show this until he shows that all remedies
within corporation Itself have been exhausted.
Bulkiey V. Iron Co., 'i i Mo. 105; Slattery v. Trans.
Co., 91 id. 217; s. c. 4 S. W. Rep. 79; Albers v.

Exchange, supra.
It is not always necessary, however, for such

stockholder to make a request of the directors
that they should sue themselves. Hannerty v.

Theater Co., supra. Albers v. Exchange, supra.
It is sufficient to entitle stockholders to sue, to
show that corporation is under control of di-
rectors' who are liable for the loss. Id.
In many cases he must exhibit a state of facts

from which the court can conclude that he has
exhausted all reasonable efforts to induce corpo-
rate action; and his pleading must set forth in
detail the efforts made by him. Id.
He must show that he has endeavored In good

faith, through corporate meetings or otherwise,
to induce the appropriate affirmative action on
part of majority of stockholders. Id.

Where breaches of trust by directors consti-
tute acts which are ultra vires, and which, for
that reason, cannot be ratified by a majority of
stockholders against assent of minority, a single
stockholder may have relief in equity. Id. Even
in such a case, it ought clearly to appear that he
is not the only one who complained, or that, if

he is the only one, the loss sustained by him is

of a substantial character. Id.

Stockholder not. In any sense, a party to a judg-
ment rendered against corporation to which he
may belong, nor does such judgment bind his prop-
erty. WilfXju V. Ry. Co., lOS Mo. 588; s. c, 18 S.

W. Rep. 280.
Fact that plaintiff's stock Is pledged as col-

lateral will not prevent him from maintaining an
action to protect his' rights as a stockholder.
Fisher v. Patton, .34 S. W. Rep. 1096.
Where special statute authorized defendant sued

by corporation to plead in bar of suit forfeiture
of charter, the repeal of that act takes away no
vested rights; after such repeal the forfeiture can
only be taken advantage of by a direct proceed-
ing for the purpose. Bank v. Snelling, 35 jNIo.

19u. Validity of existence of corporation organ-
ized under general statutes cannot be assailed in
collateral proceeding. Haskell v. Worthington,
94 Mo. 560; s. c, 7 S. W. Kep. 481.

Where de facto corporation institutes a suit to
vest title to real estate in it, and pending suit
becomes one de jure, decree entered in conform-
ity to its prayer remains etfectual until annulled
by direct proceeding. Keith v. Coal Co., 97 -\Io.

196. Where defendant appeared, filed answer and
defended as a corporation, and failed to deny
under oath allegation that it was a corporation,
and was shown to be in full exercise of corporate
powers, it is estopped from denying, on appeal,
that it was incorporated. Ludowski v. Polish
Soc, 29 Mo. App. 337; Flynn v. Neosho, 114 Mo.
567: s. c, 21 S. W. Rep. 903.

Where defendant, sued as corporation, files with
answer, an athdavit stating that it is nut a cor-

poration, and no evidence is offered to the con-
trary, judgment for defendant must be affirmed.
White V. Odd Fellows, 30 Mo. App. 682.
Corporate assets being trust fund, the forum

for its enforcement is court of equity. Foster v.

I'laning Mill, 92 Mo. 79; s. c, 4 S. W. Rep. 260.
Where legislature grants to individuals charter

of incorporation, upon performance of certain
acts, party contracting with them in their cor-

porate name is estopped from denying perform-
ance of the acts required. Hamtrauck v. Bank, 2
Mo. 159.
Where corporation is brought into court by ser-

vice of summons on president as authorized by
statute, it will be held to know what transpires
in the suit, and where appeal bond has been exe-
cuted for it by president, without affixing st-ai,

and it is represented by counsel in appellate
court after appeal was taken, it will, by its ac-
quiescence, be held to have ratified act of presi-
dent, and bond will be valid. Campbell v. Pope,
96 Mo. 468; s. c, 10 S. W. Rep. 187.

Proof that note in suit was transferred to plain-
tiff by agent duly authorized for that purpose by
former corporation holder is sufficient to show
title in plaintiff, without proof of corporate exist-
ence of such former holder. Bank v. Dunklin,
29 Mo. App. 442.
By-laws defining duties of officers of bank are

admissible in an action against them for receiv-
ing deposits with knowledge of insolvency. Speer
v. Burlinganie, 61 Mo. App. 75.

In an action by a bank against two defendants
as partners, any statement made by a director
of a bank who had no connection with Its active
management, showing that he did not regard de-
fendants as partners, is incompetent and its ad-
mission held error. Bank v. Froman, 129 Mo.
427; s. c, 31 S. W. Rep. 769.

In an action against a corporation for the con-
version of stock of which plaintiff claimed to be
the purchaser, admissions of the managing officers

of defendant that the stock was worth par are
admissible against defendant. Briukerhoff v.

Lumber Co.. 118 Mn. 447; s. c. 24 S. W. Rep. 129.

Mechanics' lien has its inception in a contract
relation, and where a contract is between lienor
and the promoter of a corporation, the lien paper
Is not admissible in evidence against corporation.
Davis T. Assn., 63 Mo. App. 477.
A corporation taking all the assets and assum-

ing the liabilities of a firm held liable for its

debts. Schufeldt v. Smith, 40 S. W. Rep. 887.
A general creditor of a corporation cannot main-

tain a creditor's suit to set aside conveyances
before his claim has matured, nor until he has
exhausted his remedy at law. Bank v. Packing
Co., 39 S. W. Rep. 71.]

3. To make and use a common seal and
alter the same at pleasure.

[Common seal of corporation is to be taken as
the only proper evidence of its acts, in all cases
where a" seal would be required, if instrument were
executed bv an individual. Sandford v. Trem-
lett. 42 Mo. 384.
When common seal of corporation is affixed to

an instrument, and signatures of proper officers

are proved, seal itself is prima facie evidence
that it was affixed by proper authority. Schools
V. Risley, 28 Mo. 415; Chouquette v. Barada, id.

491; Musser v. Johnson, 42 id. 74.
Seal must be proved to have been adopted by

corporate authorities; if plaster or wax be used
as seal, it must be proved that corporation In
council figrecd that it should be used Jn that
particular case, and so ordered; it is not enough
that majority of directors ratified the act after
it was done. Perry v. Price, 1 Mo. 664.
If corporation has no common seal, it is suffi-

cient if it adopt one for time being, when there
is proof of authority of person acting for cor-
poration to use it. Sanford v. Tremlett, supra.
Though corporation have seal, its agent may

bind it by contract not under seal. Buckley v.

Briggs, 30 Mo. 452.
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Corpoi-ation can only execute a bond with its

seal countersigned by an officer entitled to fli

Its seal. Land Co. v. Jeffries, 40 Mo. App. 360.]

4. To hold, purchase, mortgage or other-

wise convey such real and personal estate

as the purposes of the corporation shall re-

quire, not exceeding the amount limited in

its charter or the law creating it. and also

to take, hold and convey such other prop-
erty, real, personal or mixed, as shall be
necessary or requisite for such corporation
to acquire in order to obtain or secure the
payment of any indebtedness or liability be-

longing to the corporation.

See Const., art. XII, § 7. Power to convey real

estate. § 2399. Right of aliens to hold, restricted.

Act of 1895, at p. 56. Conveyance, how made.

§ 2514. Restoration of gifts. Act of 1891, at

p. 50.

[Every corporation In this State has power to

hold, purchase and convey such real and personal
estate as purposes of corporation require, not ex-

ceeding amount limited in charter. Callaway v.

Claris, 32 Mo. 305.
Where person by deed declares grantee to be a

corporation, receives from it purchase price, binds
himself and heirs to defend such corporation's
title and delivers possession, such grantor and
his heirs are estopped from denying corporate
existence. As against those who have acquired
possession under that deed. Ragan v. McElroy,
98 Mo. 349; s. c, 11 S. W. Rep. 735.

Conveyance made to trustees of corporation,
without" naming them, or any of them, vests title

in corporation named in deed. Coal Co. v. Bing-
ham, 97 Mo. 196; s. c, 10 S. W. Rep. 32.

Validitv of title of corporation acquired by pur-
chase that it may legally make cannot be deter-
mined in action of quo warranto. State v. Road
Co., 37 Mo. App. 496.
Whether a corporation, in accepting a deed to

real estate, has exceeded its power, can only be
questioned in a direct proceeding by the State
for that purpose. Ragan v. McElroy, 98 Mo. 349;
s. c, 11 S. W. Rep. 735.
A conveyance authorized at a meeting at which

all shareholders are present and sign a written
consent on the record is as effective as if au-
thorized by directors. Manhattan Co. v. Web-
ster Co., 37 Mo. App. 145.
No one except State can assail a conveyance to

or by a corporation de facto, on ground of lack
of corporate existence. Finch v. Ullman, 105 Mo.
255; s. c, 16 S. W^ Rep. 863. Where Incorporation
of hotel company is authorized by statute and
company is formed de facto, and has acted as such,
corporate existence cannot be called in question
in a collateral proceeding. Id.

Capacity of corporation to take, and its power
to convey property, differs in no essential particu-
lar from that of "natural persons in like circum-
stances. It, therefore, has power to make a con-
tract which may not be fully performed within
term of its own existence. State v. Gas Light
Co., 102 Mo. 472; s. c, 14 S. W. Rep. 974; 15 id.

383.
In absence of any evidence to contrary, it will

be presumed that corporation accepting a con-
veyance of land accepted it for a proper and legiti-

mate purpose. Ins. Co. v. Smith, 117 Mo. 261; 6. c,
22 S. AV. Rep. 623.
A transfer of land by a de facto corporation Is

valid as against all persons except the State.
Crenshaw v. Ullman, 113 Mo. 633; s. c, 20 S. W.
Rep. 1077.
Transfer of corporate property cannot be im-

peached by one who was a director thereof at
time of action complained of, and fails to take
any action for nearlv two vears. Feld v. Invest-
ment Co., 27 S. W. Rep. 635.

Where corporation becomes Insolvent, It is the
duty of directors to make an assignment for bene-
fit of creditors. Huse v. Ames, 104 Mo. 91; s. c,
15 S. W. Rep. 965. Directors may authorize vice-
president to execute such deed of assignment.
Id. Resolutions of the board in this case are held
sufficient to authorize vice-president to execute
such instruments. Id.
Mortgage executed under seal of corporation,

signed by its president, attested by Its secretary,
and duly acknowledged and recorded, and bonds
and notes executed in like manner, are prima
facie evidence of transfer of title and debt re-
spectively in favor of a bona fide purchaser for
value. Brownell Co. v. Barnard, 116 Mo. 667; s. c,
22 S. W^ Rep. 503.

Settled law of this State is that capacity of cor-
poration to take a conveyance of land' cannot,
after transaction is completed, be called in ques-
tion in a collateral way, but only in a direct pro-
ceeding by the State. Ins. Co. v. Smith, 117 Mo.
621; s. c, 22 S. W. Rep. 623. Only exf'eption to
rule which prohibits collateral attack by private
person on such conveyance, or on any other un-
authorized action of corporation, is where such
attack is authorized by express legislative permis-
sion. Id. Rule does not apply in behalf of corpo-
ration where rights which it seeks to hold outside
of powers granted by Its charter rests only in
executory contract. Id.
A transfer of property by a corporation when

Insolvent, in payment of the individual debt of
an officer, is fraudulent as against its creditors,
though such officers own all Its capital stock.
Hall V. Goodnight, 37 S. W'. Rep. 916.]

5. To appoint such subordinate officers

and agents as the business of the corpora-
tion shall require. a.ud to allow them a
stiitable compensation.

See § 2491.

[Any act, representation or knowledge of its

agent, officially done, made or acquired, is that of
the corporation itself. Bank v. Schaumburg, 38
Mo. 228.
Managing officer has power to engage profes-

sional services of an attorney without formal au-
thorization by directors. Bank v. Gilstrap, 45
Mo. 419.
Acts of agents of corporation, within scope of

their authority, will bind corporation, without
proof of express authoritv to do the act. Univer-
sity V. .Jordan, 29 Mo. 68; R. R. Co. v. Winkler,
33 id. 354.
Drafts signed by secretary of insurance com-

pany is not binding on company In absence of
evidence of usage or by-law giving him authority
to bind companj-. Bank v. Hogan, 47 Mo. 472.

If corporation ratify unauthorized acts of agent
it is equivalent to previous authority; such ratifi-

cation need not be by any formal vote or be
authenticated by corporate seal. Campbell v.

Pope, 96 Mo. 468; s. c, 10 S. W. Rep. 187; Bank v.

Bank. 107 Mo. 1.33; s. c, 17 S. W'. Rep. 664.
Before corporation can be said to have ratified

imauthorized contract of agent by receiving the
consideration, it must be proved that corporation,
through proper officer, knew its terms and re-

ceived monev on that account. Hvde v. Larkin,
35 Mo. App." 365.
An attorney may be employed without formal

resolution of directors. Milling Co. v. Coquard, 40
Mo. App. 40.
Corporation cannot by a by-law or any constat-

ing instrument avoid liability for wrongful acts
of officers or servants, done within scope of their
agencies. Sherman v. Printing Co., 29 Mo. App.
31.
Promoters of a corporation are not the agents

and cannot bind corporation nor charge property
to be acquired by it with a mechanic's lien.

Davis v. Assn., 63 Mo. App. 477.]

6. To make by-laws, not inconsistent with
existing law, for the management of its
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property, the regulation of its affairs and
for the transfer of its stock.

By-laws for certain purposes, who may make.
§ 2506. Not valid, when. § 2507. Date of an-
nual meeting fixed by. § 2505.

[By-laws must not be repugnant to charter.
Carr v. St. Louis, 9 Mo. 191.
Corporation may amend its by-laws so as to

change rights of stockholders as they existed be-
fore the amendment. Schrick v. Building Co., 34
Mo. 423.
Suits for recovery of fines for breaches of by-

laws may be brought before a justice, if amount
sued for is within his jurisdiction. Lindell v.

Benton, 6 Mo. 361.
Power to enact by-laws is in stockholders un-

less given to directors by charter or statute.
Albers v. Merchants' Exch., 39 Mo. App. 583. A
by-law adopted at a meeting composed of all the
stockholders cannot be avoided because meeting
is a meeting of board of directors, and so desig-
nated on records. State v. Printing Co., 25 Mo.
App. 642.

Stockholders alone have power to adopt by-laws
and board of directors has no such power. Wat-
son V. Printing Co., 56 Mo. App. 145.
Directors of the business corporation are only

empowered to make by-laws directing manner of
taking votes of stockholders on question of in-

creasing or diminishing number of uirectors or
trustees or of changing corporate name. Trust
Co. v. Lumber Co., 118 Mo. 447; s. c, 24 S. W.
Rep. 129. All other by-laws must be enacted by
the corporate body. Id.
Neither directors, nor company Itself, has power

to adopt a by-law restricting the right of a stock-
holder to convey his stock to any one until the
directors had refused to purchase it. Brinkerhoff-
Farris Co. v. Lumber Co., 118 Mo. 447; s. c, 24
S. W. Rep. 129.
By-laws of a corporation, when properly adopted,

are as binding on members of body as is a charter
provision. Hill v. Mining Co., 119 Mo. 9; s. c, 24
S. W. Rep. 223.]

7. To increase or diminish by a vote of its

stockholders, cast as its by-laws may direct,

the number of its directors or trustees to be
not less than three nor more than thirteen;

and may in like manner change its corporate
name without in anywise affecting its rights,

privileges or liabilities; such changes of name
or number of directors or trustees shall take
effect and be in force from the date at which
the president or secretary of such corpora-
tion shall file with the secretary of State
an affidavit setting forth the name adopted
or the number of directors or trustees fixed,

together with the date at which such change
in name or number of directors or trustees
was voted by the stockholders of such cor-

poration. Any corporation may. at a meet-
ing dulj' called and held, notice of such
meeting first having been given in manner
and in form as is provided in sections 2499
and 2500, Revised Statutes 1889, for increase
of capital, reduce the par value of its shares
of stock and correspondingly increase the
number thereof, by a vote of a majority of
the stock of the corporation: Provided, That
no corporation shall engage in business other
than that expressly authorized in its charter,

or the law under which it may have been
or may hereafter be organized.

See Const., art. XII, § 7, and cross-references.

Corporation to change name, when. § 2497.

[Change of name does not affect corporate
rights. Woodson v. Skinner. 22 Mo. 13.]
[PoTvers in grenenil.— Corporations have only

such powers as are specially given by their char-
ters, or are necessary to carry into effect some
specified power. City v. Russell, 9 Mo. 507; Blair
V. Ins. Co., 10 id. 559; Western Assn. v. Kribben,
48 id. 37; Ruggles v. Collier, 43 id. 353. And acts
creating corporations are to be strictlv construed.
Id.

Only such resulting powers are implied as are
obviously necessarj- to accomplish the express or
principal power. St. Louis v. Hempstead, 4 Mo.
242.

It is a well-settled rule of construction of grants
by legislature to corporations, that only such
powers and rights can be exercised under them as
are clearly comprehended within the words of the
act, or derived therefrom by necessary implica-
tion, regard being had to the object under grant.
Ambiguity or doubt arising out of terms used by
legislature must be resolved in favor of public.
Carroll v. Campbell, 108 Mo. 550; s. c, 17 S. W.
Rep. 884.

State may impose conditions on a corporation
which it cannot impose on individuals, and they
have no power to transact any business except
that authorized by their charter and the laws un-
der which thej^ are organized. State v. Stone,
118 Mo. 388; s. c, 24 S. W. Rep. 164.
Trading corporations cannot be bound by con-

ti-acts wholly foreign to purpose for which they
were established. Welsh v. Brewing Co., 47
Mo. App. 608.
Where a grant of power Is given, all the means

necessary to effectuate the power passes aa in-
cident to the grant. State v. Walbridge, 119 Mo.
383; s. c, 24 S. W. Rep. 457.
Where a grant of power from legislature is

relied on, the mode prescribed in that grant for
doing any particular thing must be pursued ac-
cording to law creating It. R. R. Co. v. Marion,
36 Mo. 294.
Acts of corporation must be done by such offi-

cers or agents and in such manner as charter di-
rects. St. Louis V. Clemens, 43 Mo. 395.
Corporations cannot go be}'ond powers granted

them and must exercise such powers in a reason-
able manner; but in judging of reasonableness,
courts will not look closelj- into mere matters of
judgment, where there may be ground for differ-
ence of opinion. St. Louis v. Webber, 44 Mo.
547.
AVhere corporation is not restrained by its

charter, it may adopt all reasonable modes in the
execution of its business which a natural person
might adopt. Henniug v. Ins. Co., 47 Mo. 425.
Distinction between natural persons and corpo-

rations is, that while former may make any con-
tract not prohibited by law or against public
policy, latter can exercise no powers not ex-
pressly conferred on them bv their charters. Bank
V. Young, 37 Mo. 398.
Corporation created by laws of another State,

where interest is not allowed at a higher rate
than six per cent., may, upon loans in this State,
charge rates of interest allowed by laws of this
State. Id. Powers conferred by charter cannot
lie divested b.v legislature; yet, except so far as
privileged hy their charters, corporations are sub-
ject to general laws, and contracts made In vio-
lation of them are void. Blair v. Ins. Co., supra.
Insurance company cannot engage in banking. Id.
Corporation has power to make any contract

authorized by its charter in a foreign govern-
ment, unless such contract is prohibited by that
government. Id.
Corporation created for mining and transporta-

tion of coal may purchase and use a steamboat
for purpose of its business in transporting and
delivering coal. Callaway v. Clark, 32 Mo. 305.
Corporation authorized by its charter " to buy,

exchange, sell, mortgage, transfer or otherwise
use its property," although not thereby author-
ized to do a general banking business, may loan
its surplus funds on time, and has right to ac-
cept security for loan, follows as a necessary in-
cident. Assn. V. Kribben, 48 Mo. 37.
Except as privileged by charter, corporations are

subject to legislative action, and all contracts
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made by them in violation of law are voidable
or may be made void by legislative action. Blair
Y. Ins. Co., supra.
Corporation may ratify contracts by subsequent

assent. Bonnell v. Express Co., 45 Mo. 422.
A provision in charter of corporation, prohibit-

ing it from dealing in commercial paper, would
not prevent it from receiving and selling notes
given for sale of Its lands. Buckley v. Brlggs,
30 Mo. 4.52.

If corporation violates act to prevent Illegal

banking by receiving or passing bank notes of
less denomination than Ave dollars, such viola-
tion may be pleaded in bar of any suit instituted
by such corporation. University v. Jordan, 29
Mo. 68.

In matters of simple contract, execution of In-

strument so as to bind corporation will be in-

ferred from general principles of law of agency.
Musser v. Johnson, 42 Mo. 74.

Promoter of corporation cannot bind same by
contract made in obtaining subscription before
organization. But corporation may, after organi-
Eatlon, ratify it and be estopped from denying
its validity. Joy v. Manion, 28 Mo. App. 55.

A manufacturing or business corporation of this
State can engage in no business not within scope
of its purposes, as set forth in its articles. Dairy
Co. V. Mooney, 41 Mo. App. 665.
A person contracting with a corporation may

plead ultra vires as long as the contract has not
been fully performed by the corporation. Id.

One whose rights are not invaded cannot com-
plain that a corporation is acting ultra vires.
Only stockholders or the State can complain. Re-
fining Co. V. Grain Elev., 101 Mo. 192;' s. c, 13 S.

W. Rep. 822.
Corporation authorized to hold real estate has,

as a consequence, the power to contract for re-
pairs to building thereon. Ashenbroedel v. Finlay,
53 Mo. App. 256.
Corporation, having by its charter power to

handle, manfacture and sell beer, and to lease
real estate proper for carrying on business, has
power to lease a saloon stand, with view of
Introducing and selling its own beer. Fact that
It sublet premises to another to sell its beer,
as well as to keep a regular saloon where whisky
was also sold, will not vitiate the lease. Welsh
V. Brewing Co., 47 Mo. App. 608.
Wherever corporation goes for business it

carries its charter, for that is the law of its
existence, and is the same abroad as at home.
Lead Co. v. Reinhard, 114 Mo. 218; s. c, 21 S.
W. Rep. 488.
Fact that a railroad company in Tiolation of

State Constitution controls a coal company can
only be complained of by the State; such question
can only be collaterally raised in a suit for the
specific performance of a contract. Hill v. Mine
Co., 119 Mo. 9: s. c, 24 S. W. Rep. 223.
A stockholder who receives benefits of a con-

tract by his corporation cannot impeach trans-
action as ulti-a vires. Feld v. Investment Co., 27
S. W. Rep. 635.
If it were ultra vires for a bank to negotiate

M'ater bonds, such transaction is not malum in se,
can only be taken advantage of by State, and
cashier through whom contract was made cannot
set up ultra vires, to retain for himself profits of
the transaction. Bank v. Porter, 52 Mo. App. 244.
While a trading corporation can only exercise

those contractual powers which are expressly
granted by its charter, or which are necessarily
Implied, it does not follow that all corporation
contracts which are ultra vires are void. Welsh
V. Brewing Co., supra. To declare the ultra vires
acts of a trading corporation void, it must be
shown to be the Intention of the charter not only
to restrict business of corporation to certain
things, but, in addition, to declare that when it
exceeds those restrictions the act should be void.
If such intention does not exist in charter, Stato
alone can question such acts as ultra vires except
where a contract is against public policv or good
morals. Id.

Corporation cannot plead ultra vires against an
act by it merely in excess of its charter authoritv,
where consideration has been received by it and

transaction has been executed by the other party.
Lysaght v. Assn., 55 Mo. App. 538.
Though sale of stock by bank may be an abuse

of its corporate powers or ultra vires, yet this
act cimnot be set up as a defense to an action
on a note given to bank by purchaser of the stock.
Bank v. Hunt, 7 Mo. App. 42; s. s., id Mo. 439.
Corporation which has received benefits under

a contract made by it is, in absence of a statute
prohibiting it from exercising powers thus as-
sumed, or a public policy working such prohibi-
tion, estopped from alleging that contract is ultra
vires. Weyrich v. Lodge, 47 Mo. App. 391.
Corporation, by omitting to perform a duty im-

posed by its charter, does not ipso facto cease to
be a corporation, but exposes itself to being de-
prived of its corporate character and franchises
by a proceeding against it of quo warranto on
part of State. Ford v. R. R. Co., 52 Mo. App. 439.
Legislature possesses undoubted power to provide
that corporation may lose its corporate existence,
without inter\-ention of courts, by an omission of
duty or violation of its charter, or default as to
imposed limitations. Id. And whether legislature
intended so to provide depends upon language used
in the statutes. Id.
Officers of a corporation may, with consent of

insurer indorsed thereon, place a policy of in-
surance of its propertv for benefit of its creditors.
Suddath v. Gallagher, 126 Mo. 393; s. c, 28 S. W-
Rep. 880.
Persons associated to form a corporation, but

who contract with third person in advance of such
formation, may be held liable to the latter as
partners. Carpet Co. v. Crawford, 127 Mo. 350;
s. c. 30 S. W. Rep. 163.

Ratification by a corporation of an Instrument
made before its existence is equivalent to the
execution of an original contract. Id.
Corporation is not bound by a coutract of its

promoters unless it is so provided by its charter,
or unless on incorporation it ratifies it, or. know-
ing its terms, accepts some benefit from it. Hill
V. Gould. 129 Mo. I(i6: s. c, 30 s. W. Rep. 181.

A trading corporation will be presumed to
have the power, through its proper oflScers to
borrow money for use in the prosecution of busi-
ness to execute notes. Hayward v. Book Co., 59
Mo. App. 453. Where person has bought about
all the stock of a corporation and has been in-
stalled as manager with the understanding that
the name should be changed and he elected presi-
dent, which was done in a few days, and bor-
rows money and executes note in the new name
of the corporation, and interest of said note is

paid to knowledge of corporation, such note be-
comes a binding obligation of corporation. Id.
Fact that such de facto officer has used borrowed
money in part payment of stock- which he had
purchased of former stockholders will not de-
feat a note given for such borrowed money where
there is no complicity on the payee's part. Id.
Business corporation has no power to enter into

a partnership, and. therefore, cannot be held
liable as a member of the partnership by reason
either of its having held itself out as one. or of
its having undertaken to enter into the relation.
Bank v. Oliver, 62 Mo. App. 390.]

§ 2509. The powers enumerated in the pre-
ceding section shall vest in every corporation
that shall hereafter be created or orsranized,
and any corporation, including those here-
tofore organized and now in existence
under any general or special law of this
State, may accept the provisions of the
general laws of this State relating to
corporations, by filing with the secretary
of State a certificate of such acceptance,
signed by its president and secretaryi
duly authorized by its board of direct-
ors and approved by a vote of three-fourths
of its stockholders, at any meeting duly and
legally called for that purpose — notice of
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such meeting first having been given in man-
ner and form as provided in sections 2499
and 2500 of this article, or by three-fourths
of the stocliholders, in writing; and upon
the filing of such certificate, the time of the
existence of said corporation shall be ex-
tended for such period as was originally
permissible to it, or as may be stated in its

certificate of acceptance. But nothing herein
contained shall extend or continue to any
corporation organized or existing under a
special law or charter any special privilege,

immunity, franchises or exemptions not pos-
sessed by corporations organized under the
general laws of this State; and any corpora-
tion organized or existing under special law
or charter shall, by accepting or availing it-

self of the provisions of this section, be
deemed and held to thereby waive and sur-

render any and all such special privileges,

immunities, franchises and exemptions, and
it shall be subject to all the duties and obliga-

tions of corporations under general laws of
this State: Provided further. That the dura-
tion of such corporation shall not be con-
tinued as aforesaid, until such corporation
shall pay into the State treasury fifty dollars
for the first fifty thousand or less of the
capital stocli of the corporation, and a fur-

ther sum of five dollars for every additional
ten thousand dollars of its capital stocli, as
provided by law: Provided. That nothing in

this section contained shall be construed to

authorize the renewal, continuance or exten-
sion of the charter of any company engaged
In the manufacture or sale of illuminating
gas.

Pools and trusts prohibited. Act of 1891, at p.
47.

[A contract may be shown to be that of a cor-

poration, though signed in the name of an in-

dividual. Jones V. Williams, 39 S. W. Rep. 486.

A majority stockholder cannot bind the corpora-
tion by contract. Id.
An appointment by directors of a manager of a

newspaper, the property of the corporation, held
not in violation of Revised Statutes 1889. § 2508,
requiring the business to be managed by directors.

Id.l

§ 2510. When the corporate powers of any
corporation are directed by its charter, or

the provisions of this law, to be exercised

by any particular body or number of per-

sons, a majority of such body or persons, if

it be not otherwise provided in the charter

or law creating it, shall be a suflicient num-
ber to form a board for the transaction of

business, and every decision of a majority
of the persons duly assembled as a board
shall be valid as a corporate act.

See § 2490, cross-references.

[In order to bind it, acts of directors of a cor-
poration must be done in their official capacity.
Barcus v. Plank-road, 26 Mo. 102.]

§ 2511. Parol contracts may be binding
upon corporations if made by an agent duly
authorized by a corporate vote, or under the

63

general regulations of the corporation; and
contracts may be implied on the part of such
coi'porations from their corporate acts, or
those of an agent whose powers are of a
general character.

[Officers have power to employ attorneys, and
authorization by board of directors is not neces-
sary. Bank v. Gilstrap, 45 Mo. 419.
Where one Is employed for a corporation by

one assuming to act in its behalf, and renders
service according to agreement, with knowledge
of its officers and without notice that contract la
not recognized as valid, such corporation will be
held to have ratified contract, and be compelled
to pay for the service. Holmes v. Board, 81 Mo.
137.
Ratification by a corporation of the unauthorized

act of its agent is equivalent to previous authori-
zation. Bank V. Fricke, 75 Mo. 178.
Officers of corporation unless prohibited by

charter may confer authority upon its agent to
draw and execute bills of exchange on behalf of
the company. No action in writing on part of
board is necessary to vest such authority in agent.
Preston v. Lead Co., 51 Mo. 43.

Authority of chief officer to perform certain
official acts may be proven by contemporaneous
or subsequent evidence of special authority. Ins.

Co. V. Seminary, 52 Mo. 480.
Authority of corporation to issue its promissory

note need not be expressly given by its by-laws.
Bank v. Mining Co., 86 Mo. 125. Authority of
agent may be implied, when. Musser v. Johnson,
42 Mo. 74; Southgate v. R. R. Co., 61 id. 89;
Holmes v. Board, supra.
Knowledge acquired by officers of corporation

while in discharge of official duties is knowl-
edge of corporation itself. Bank v. Schaumburg,
38 Mo. 228; Haywood v. Ins. Co., 52 id. 181;
Nichols V. Larkin, 79 id. 264. Act of agents not
binding on corporation, when. Bank v. Hogan,
47 id. 472; Fayles v. Ins. Co., 49 id. 380.

Though a corporation have a seal, its agents
may bind it bv unsealed contracts. Preston v.

Lead Co., 51 Mo. 43.

Stockholders may sue for the wrongful act of
officers, when. Slatterv v. Trans. Co., 91 Mo. 217;
s. c, 4 S. W. Rep. 79.]

§ 2512. In any proceeding brought to try

the title to any oflice in any corporation

organized under the laws of this State, or

to test the validity of any election of di-

rector, trustee or other ofiicer in any such
corporation, if any defendant be a non-resi-

dent of this State, or have absconded from
his usual place of abode in this State, or
have concealed himself so that the ordinary
process of law cannot be served upon him,
service of process may be made upon him
in the manner prescribed by sections 2022
and 2028 or by section 2029 of the Revised
Statutes of Missouri. Where a suit has
been instituted in this State by a citizen

thereof against a non-resident director of
any corporation of this State, for misman-
agement or fraud in the discharge of his
official duties, it shall be the duty of such
non-resident director to enter his appear-
ance in said suit after personal service on
him as provided in case of a resident de-
fendant by the laws of the State regulating
civil practice, and failure of such director
to enter his appearance as herein pre-
scribed shall worli a forfeiture of his office

of director.

Quo warranto. § 7390.
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§ 2513. Upon the dissolution of any cor-

poration already created, or which may
hereafter be created by tlie laws of this

State, the president and directors or mana-
gei-s of the affairs of said corporation at
the time of its dissolution, by whatever
name they may be known in law, shall be
trustees of such corpoi'ation, with full

powers to settle the affairs, collect the out-

standing debts and divide the moneys and
other property among the stocliholders, after

paying the debts due and owing by such
corporation at the time of its dissolution,

as far as such money and property will

enable them; to sue for and recover such
debts and property by the name of the
trustees of such corporation, describing it

by its corporate name, and may be sued
by the same; and such trustees shall be
jointly and severally responsible to the cred-
itors and stockholders of such corporation
to the extent of its property and effects that
shall have come into their hands.

[Sale by corporation of Its property in good
faith, for a valuable consideration, does not
amount to dissolution of corporation. Hill v.
Fogg, 41 Mo. 563.
Nor does it subject property sold to a trust for

benefit of creditors of corporation. Powell v. R.
R. Co., 42 Mo. 63.

Corporation may be dissolved by surrender of
its franchise; if corporation suffers acts to be
done which have effect of destroying end and
object for which it was created, this is equivalent
to surrender of its rights. Moore v. Whitcomb,
48 Mo. 543.
Seizure and sale of railroad company under

State lien extinguished that company, such
seizure and sale destroying object for which cor-
poration was instituted. Answers to questions.
37 Mo. 135; Moore v. Whitcomb, supra.
^Vhere corporation is dissolved, court of equity

will lay hold of assets for purpose of applying
them to payment of creditors, as against others
than bona fide creditors and purchasers. Hill v.

Fogg, supra; Powell v. R. R. Co., supra.
Legal proceedings regularly commenced against

a corporation are not affected by expiration of
charter. Lindell v. Benton, 6 Mo. 361.
In an action by a corporation, fact that It

has forfeited its charter cannot be set up as a
defense. Bank v. Garten, 34 Mo. 119.
When special statutes authorized a defendant

sued by a corporation to plead in bar of suit
forfeiture of charter, the repeal of that act takes
away no vested rights; after such repeal the for-
feiture can only be taken advantage of by a
direct proceeding for the purpose. Bank v. Snell-
Ing, 35 Mo. 190.
Where dissolution of corporation sufficiently ap-

pears aliunde, it is not necessary to obtain judg-
ment dissolving same before proceeding against
stockholder for unpaid stock. Shickle v. Watts,
94 Mo. 410; s. c. 7 S. W. Rep. 274.

Insolvency of a corporation and discontinuance
of business does not deprive it of power to collect
and enforce claims in its own name. Milling Co.
V. Coquard, 40 Mo. App. 40.

Bill may be maintained to have court of equity
take charge of assets of insolvent and dissolved
corporation, and distribute it ratably among cred-
itors putting their claims in judgment. White v.
Laud Co., 49 Mo. App. 450. A trust fund, like
assets of an insolvent corporation, after payment
of legitimate costs and expenses, to be distributed
among creditors pro rata. Id.
Neither loss of all corporate property, nor a

failure to hold regular meeting or to elect cor-
porate officers, nor all combined, necessarilv
amount to a forfeiture of franchise of a corpora-
tion. Kuehl V. Meyer, 50 Mo. App. 648. But

when the objects of corporation have been en-
tirely abandoned, or when it appears that power
to resume business does not exist, then a legal
dissolution may be declared. Id. Purely business
and manufacturing corporations formed under
general statutes, which are a species of business
partnerships, are deemed dissolved when they
cease to do business and have become divested
of their property. State v. Society, 9 Mo. App.
114.
Dissolution of corporation will be presumed in

favor of creditors, when it is shown that it has
practically surrendered corporate rights, has
ceased to do business and has transferred all Its

assets. Bank v. Gallaher, 43 Mo. App. 482.
If railway corporation does not begin construc-

tion of its road within two years, and within
one year thereafter expended thereon not less
than ten per cent, of capital stock, such failure
ipso facto extinguishes its corporate powers and
existence. Ford v. R. R. Co., 52 Mo. App. 439.

It accomplishes not only dissolution of corpora-
tion, but divests president and directors of their
powei-s as such, and invests them with specific
powers enumerated in above section. Id.

Ordinary effect of consolidation of two or more
companies Into one is a dissolution of all of them,
and creation of a new company. Evans v. Ky.
Co.. 106 Mo. 504; s. c, 17 S. W. Rep. 489. Con-
solidation of one corporation with another does
not abate suit pending at time of such consolida-
tion. Id. Corporation may assign its property to
preferred creditors just as Individuals may do.
Forster v. ISIill Co., 16 Mo. App. 150. This is true
whether assignment be general or partial, if made
in good faith and without fraud. Id.

When a corporation becomes insolvent, It Is the
duty of directors to make an assignment for
benefit of creditors. Huse v. Ames, 104 Mo. 91;
s. c. 15 S. W. Rep. 965.
Directors may, by resolution, authorize vice-

president to execute such deed of assignment. Id.
Mere insolvency of corporation does not change

Its relation to its creditors. It may manage its

affairs in the due course of business, as an in-

dividual might under same circumstances. For-
ster V. Planing Co., 16 Mo. App. 150; Larrabee
V. Bank, 114 Mo. 592; s. c, 21 S. W. Rep. 747. It
may do this so long as there is a fair and honest
prospect of redeeming its fortunes, and it may pay
its debts in regular course though some of its

creditors are thereby deprived of their security.
Id.
A petition of an Insolvent corporation for the ap-

pointment of a receiver to manage and conduct
its business so that its creditors cannot enforce
their rights against it in the courts does not
state cause of action either at law or in equity in
which, as incident thereto, a receiver may be
appointed, and such appointment when made is

subject to collateral attack. State v. Ross, 122
Mo. 435; s. c, 25 S. W. Rep. 947. A creditor may
obtain preference by attachment over other credit-
ors of an insolvent corporation although advised
so to do bv a director of corporation. La Grange
Co. V. Bank, 122 Mo. 1.54; s. c, 26 S. W. Rep. 710.
A court of equity taking charge of an insolvent

for the purpose of winding it up will respect
liens and preferences already acquired against
its assets. Id.
Corporation in failing circumstances may prefer

one creditor to another in discharging its ob-
ligations, if such preference Is made in good faith
while property of company remains in its pos-
session and unaffected by liens or process of
law. Alberger v. Bank, 123 Mo. 313; s. c. 27 S.

W. Rep. 657; Slavens v. Cook, 128 Mo. 341: s. c,
30 S. W. Rep. 1025; Milling Co. v. Ziegler-Zaiss
Co.. 128 Mo. 473; s. c, 31 S. W. Rep. 28.

And an execution of a general assignment of
same property will not Invalidate the preference.
Id.
Bona fide creditors of such corporation, who are

not stockholders or directors therein, are not pre-
cluded from taking security for their claim,
though notes held by them against corporation
were also indorsed by some of the directors in-

dividually. Id.
Where corporation becomes insolvent its assets

are a trust fund, to be preserved by its officers
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for benefit of creditors. Suddath v. Gallagher,
126 Mo. 393; s. c, 28 S. W. Rep. 880. Directors
cannot, in equity, after such insolvency, use such
assets for their own advantage. Id.
Property of corporation is held In trust for

creditors and stoclsholders and its conversion by
Its officers to their private use is fraudulent as
to creditors. Dunham v. Hahn, 127 Mo. 439; s. c,
30 S. AV. Rep. 134.
A corporation which has become insolvent but

still retains control of its property does not
hold it as a trust fund for benefit of all its
creditors, but may, in good faith, transfer it

80 as to give preference among them. Meyer v.
Chatr Co., 130 Mo. 188.
Lien of creditor of an insolvent corporation

upon its assets in hands of others is purely
equitable and enforcible only in an equitable
proceeding. Beyer v. Trust Co., 63 Mo. App. 521.
Insolvent corporation may, in good faith, dis-

pose of its property so as to pay one creditor In
preference to others. Meyer v. Chair Co., 32 S.
W. Rep. 300.
Chattel mortgages made separate from a gen-

eral assignment, held valid preference. Caliban
V. Powers, 34 S. W. Rep. 848. Section 2513 cited.
Thomas v. Ramsey, 47 Mo. App. 94.]

§ 2514. It shall be lawful for any corpora-
tion to convey lands by deed, sealed with
the common seal of said corporation, and
signed by the president, vice-president or
the presiding member or trustee of said
corporation; and such deed, when acknowl-
edged by such officer to be the act of the
corporation, or proved in the usual form
prescribed for other conveyances for lands,
shall be recorded in the recorder's office of
the county where the land lies, in like man-
ner with other deeds.

See § 2508, subd. 4, and cross-references; i 2399,

and note.

[A deed nhlch professes to convey to a corpora-
tion by name which has no valid existence is a
nullity and passes no title to anyone. Douthitt
V. Stinson, 63 Mo. 268.
Above section cited. Thomas v. Ramsey, 47

Mo. App. 94.]

§ 2515. If the directors of any coi-poration

shall knowingly declare and pay any divi-

dend when the coiTporation is insolvent, or

any dividend the payment of which would
render it insolvent, they shall be jointly

and sevei-ally liable for all the debts of

the corporation then existing, and for all

that shall be thereafter contracted as long
as they shall respectively continue in office:

Provided, That the amount for which they
shall be liable shall not exceed the amount
of such dividend, and that if any of the
directors shall be absent at the time of

making the dividend; or shall object thereto,

and shall file their objection, in writing,

with the clerk or other officer of the cor-

poration having charge of the books, they
shall be exempted from the said liability.

Dividends may be declared, when. § 2773.

[Directors not liable unless indebtedness exist-
ing at any one time exceeds stock paid in. Kritzer
V. Woodson, 19 Mo. 327.
Debts for which directors are liable are those

voluntarily created by them, and does not include

judgment for damages caused by negligence of
agents. Cable v. Gaty, 34 Mo. 573.]

§ 2516. All bodies corporate, by any suit

at law in any court in this State, may sue
for, recover and receive from their respect-
ive members all aiTeare or other debts,
dues and other demands which now ai'e or
hereafter may be owing to them, in like

mode, manner and form as they might sue
for, recover and receive the same from any
person who might not be one of their body,
any law, usage or custom to the contrary
thereof notwithstanding.

See Const., art. XII, §§ 8 and 9, and cross-refer-

ences.

[Addition of the words " of St. Louis " to the
name of a corporation after organization, no •

defense to an action on subscription. Haskell v.
Worthington, 94 Mo. 56f); s. c, 7 S. W. Rep. 481.
No defense to action on stock subscription by
company organized to carry on business contem-
plated in subscription, and engaged in that busi-
ness only, that it might, under act of incorpora-
tion, have carried on other business. Id. No
defen.«e to same that defendant was induced to
subscribe by a false representation that certain
friends had agreed to take stock. Id.
Where corporation incorporated under law re-

quiring amount of stock to be stated in certifi-
cate of incorporation enters business with less
capital stock subscribed than amount thus stated,
a subscriber, who is not estopped from making
such, cannot be held to his subscription. Id.]

§ 2517. If a.ny execution shall have been
issued against any corporation, and there
cannot be found any property or effects
whereon to levy the same, then such execu-
tion may be issued against any of the stock-
holders to the extent of the amount of the
unpaid balance of such stock by him or her
owned: Provided, always, That no execution
sball issue against any stockholder except
iipon an order of the court in which the
action, suit or other proceedings shall have
been brought or instituted, made upon
motion in open court, after sufficient notice,
in writing, to the person sought to be
charged; and, upon such motion, such court
may order execution to issue accordingly;
And provided further, That no stockholder
shall be .individually liable in any amount
over and above the amount of stock owned.

See Const., art. XII, § 9, notes and cross-refer-

ences.

[Liability attaches to the actual stockholders
when execution is issued, not to those who were
stockholders when debt was contracted and have
transferred their stock in good faith to responsible
parties. McClaren v. Franciscus, 43 Mo. 452.
Remedy against corporation must be exhausted
and proved ineffectual before resort can be had
to stockholder. Id. Stockholder's liability con-
tinues so long as certificate stands in his name
on books of corporation. Id.
Claim against corporation for damages for loss

of steamboat through negligence of its agents is
not a debt of corporation for which stockholders
are liable under statute. Cabel v. McCune, 26 Mo.
371.
Stockholders cannot, by selling, without com-

pany's consent, to an insolvent, avoid liability to
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creditors of corporation for debts contracted dur-
ing his real ownership. Spring Co. v. Harris, 20
Mo. 382; McClaren v. Frauciscus, supra; Savings
Inst. V. Jackson, etc., Rink, 52 Mo. 557.
Creditor's bill may be maintained in equity,

against stockholders who have not paid up their
subscriptions, to satisfy debts of corporation,
notwithstanding statute furnishing other reme-
dies; no defense in such suits that stock is pay-
able upon call and no call has been made. Bank
V. Bank, 107 Mo. 133; s. c, 17 S. W. Rep. 664;
Ford V. R. R. Co., 52 Mo. App. 439.

Corporation has no power to issue stock at
lees than Its par value, and one taking such
shares is liable in a proceeding by creditors to
make good the difference between their par value
and what he actually gives for them. Meisenbach
T. Southern Co., 45 Mo. App. 232. If an exception
to the rule is claimed in any particular case,
party claiming it must cite a statute authorizing
corporation so to deal with its shares. Id.

Release from president or directors of a corpora-
tion of stockholder's liability on unpaid subscrip-
tion cannot affect right given to judgment cred-
itor of corporation by above section. Nichols v.

Stevens, 25 S. W. Rep. 578.
Certificate of stock is only one of the evidences

of title of shareholder, and an issue of one is not
necessary for purpose of charging him with lia-

bility of a shareholder in favor of a creditor.
Kimball v. Davis, 52 Mo. App. 194.
Notice required by above section to a person

eougtit to be charged on execution as a stock-
holder of an insolvent corporation must be a
personal notice, and must be served within this
State. Wilson v. Rv. Co., 108 Mo. 588; s. c, 18
S. W. Rep. 286. If served outside of this State it

Is a nullity. This would be the case, even if such
service was expressly autliorized by statute. Id.

In an action under above section to subject
stockholder's liability for unpaid stock subscrip-
tion to the payment of a judgment against cor-
poration, such judgment cannot be collaterally at-

tacked by setting up defenses properly pleadable
in the original action resulting in the judgment.
Nichols V. Stevens, supra.
Stock-book held to be admissible in evidence In

such a proceeding, not to show that person pro-
ceeded against was a stockholder of corporation,
but that appearing aliunde, for the purpose of
showing that he appeared as such stockholder
on books of corporation and was proper person
to proceed against. Id.
When creditor proceeds by motion under statute

against shareholder of corporation, whose shares
have not been paid in full, judgments should not
exceed liability of shareholders on such shares,
exclusive of interest, though it will carry interest
from date of its rendition. Coquard v. Prender-
gast, 47 Mo. App. 243.
Remedy by garnishment by stockholders who

have not paid par value of their stock is only
available to creditor, where call has been made
by directors, so that something is presently due
from stockholders for which company could itself

sue. Leucke v. Treadwny, 45 Mo. App. 507.
A proceeding by motion under the statute

against a stockholder of a corporation is not an
Independent action, it is a proceeding in the case.
In which judgment against corporation was re-

covered, In such sense as enables the court to
take in it judicial notice of the judgment. Olies-
helmer v. Mfg. Co., 44 Mo. App. 172.
Notwithstanding such proceeding is said to be

auxiliary to main action, yet it is an independent
and original action so far as the stockholders are
concerned. Erskine v. Loewenstein, 82 Mo. 301;
Wilson V. Ry. Co.. 108 id. 588; s. c, 18 S. W.
Rep. 286. And motion will lie only in a case where
personal service of notice can be had on the stock-
holder within the jurisdiction. Id.
One who Is owner of stock at date of return of

execution against corporation is liable for all

debts of Insolvent corporation, to extent of his
stock, regardless of when such debts accrued.
Bagley v. Tyler, 43 Mo. App. 195. Where statute
provides " if any execution shall have been issued
against the corporation and no property found,
the shareholder's liability Is fixed," the bringing
of an action In courts of one of the places where

corporation was authorized to do business, an
issue of execution from such court is suffi-

cient. Creditor not compelled to bring action in
another jurisdiction, or to take out a roving execu-
tion. Id.

In a proceeding by a motion for execution
against a stockholder, fact that no certificate was
ever issued to the defendant is immaterial. Ol-
lesheimer v. Mfg. Co., supra.
In absence of fraud or collusion, a Judgment

against a corporation is conclusive evidence of
liability of a stockholder in a proceeding against
the latter under the statute to enforce by exe-
cution payment of remainder due and unpaid on
a stock subscription. Nichols v. Stevens, 123 Mo.
96; s. c, 25 S. W. Rep. 578; 27 id. 613.
Judgment by default against a corporation Is

as conclusive against stockholders as when en-
tered after protest and trial. Id. Fraud to
subject judgment, in such cases, to attack must
be actual fraud as distinguished from judgment
obtained on false evidence or a forged instrument.
Id.

Where defense of fraud is interposed, answer
must state facts constituting fraud. Id. Where
one Incurs liability as a stockholder, neither presi-
dent nor directors can relieve the liability to
prejudice of creditors. Id. A motion under above
section, for execution against a stockholder for
unpaid subscriptions, when sufficiently compre-
hensive, will be treated as a petition, and where
no exceptions are saved to its amendment, and
defendant pleads to it and goes to trial thereon,
such amendment cannot be objected to in supreme
court on ground of a change of cause of action.
Id.
When corporation has Issued stock as fully paid

up, it cannot afterward assert the contrary,
though only a small portion of value was, in
fact, paid. Hill v. Mining Co., 124 Mo. 153; s. c,
25 S. W. Rep. 926; 32 id. 111. A stockholder who
receives stock at less than its par value does so
under an implied agreement, that when necessity
arises and amount required is ascertained, he will
make such additional payment as the satisfaction
of the claims of creditors will require. Id. A vol-
untary agreement among stockholders to pay a cer-
tain per cent, on unpaid stock, for satisfaction
of claims of creditors, will inure to benefit of, and
can be enforced by, corporation on same principle
which authorizes it to enforce a valid agreement
to subscribe for stock, made before organization
is effected. Id. Voluntary surrender of stock by
holder will be effectual and releases withdrawing
member from liability for debts thereafter created.
Id.

Officers who Issue to themselves stock, without
paying anything, therefor, or at an under-valua-
tion, may be compelled to account for the value
of the stock actually received. Id.

Court of equity will compel delinquent share-
holders to contribute their ratable proportion to
discharge of corporate debt. Ford v. R. R. Co.,
52 Mo. App. 439; Lead Co. v. Reinhard, 114 Mo.
218; s. c, 21 S. W. Rep. 488.
Unpaid stock subscriptions belong to creditors

of a dissolved corporation to the extent of their
claims against it. Bank v. Gallaher, 43 Mo. App.
482.
Capital stock, including both that paid in and

unpaid subscriptions, is a trust fund pledged for
the payment of debts of corporation. Ramsey
V. Mfg. Co., 116 Mo. 313; s. c, 22 S. W. Rep. 719.
In a suit by a judgment creditor of corporation

against stockholder to subject to payment of Its

debt the stockholder's liability for the remainder
unpaid on his stock subscription, stockholder may
set off any demand he may have against corpora-
tion, though petition charges that suit is brought
on behalf of plaintiff and such other creditors
as may come in, it not appearing that any other
creditor joined in the proceeding. Savings Bank
V. Bank, 130 Mo. 155. Such proceeding Is merely
a race between creditors and not one to reach
a trust fund for benefit of all the creditors of
Insolvent corporation. Id. Judgment in favor of
an insolvent corporation against a stockholder,
on account of unpaid stock, rendered in a pro-
ceeding under above section, is a bar fo any equl-
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table action by same plaintiff against same de-
fendant for same cause. Id.
Payment by a stockholder of such corporation

of remainder due on his stock subscription to
creditors of corporation in a proceeding under
Bald section constitutes a defense to an equitable
suit by other creditors of corporation against
him for their demands. Id.
Rights of stockholder who has paid corporate

debts to enforce contribution against other stock-
holders. Guerney v. Moore, 32 S. W. Rep. 1132.

In an action to charge defendant as stockholder
to extent of an alleged unpaid subscription, where
stock was received in payment of property to
knowledge of plaintiff, held, that the latter was
estopped to claim that it was not fully paid.
Woolfolk V. January, 33 S. W. Rep. 432.
Stock of corporation may be paid in property

or services. Id.
Proceeding under above section. Wells v. Mfg.

Co., 54 Mo. App. 46; Hauser v. Thompson, 56 id.

87; Sears v. Loan Co., id. 126.]

§ 2518. Tlie clerk or other officer having
charge of the books of any corporation, on
demand of any officer holding any execution
against the same, shall furnish the officer

with the names, places of residence, so far

as to him known, and the amount of lia-

bility of every person liable as aforesaid.

See § 2508, subd. 2, and cross-references. Books

to be kept by corporation. § 2503. Same. § 2778.

[Above section construed.
Bettles, 58 Mo. App. 388.]

Mercantile Co. v.

§ 2519. If any company formed under this

chapter dissolve, leaving debts unpaid, suits

may be brought against any person or per-

sons who were stockholders at the time of

such dissolution, without joining the com-
pany in such suit; and if judgment be ren-

dered and execution satisiied, the defendant
or defendants may sue all who were stock-

holders at the time of the dissolution, for

the recovery of the portion of such debt
for which they were liable, and the execu-
tion upon the judgment shall direct the col-

lection to be made from the property of each
stockholder respectively; and if any number
of stockholders, defendants in the case, shall

not have property enough to satisfy his or

their portion of the execution, then the
amount of deficiency shall be divided equally
amongst all the remaining stockholders, and
collections made accordingly, deducting
from the amount a sum in proportion to the
amount of such stock owned by the plaintiff

at the time the company dissolved.

See Const., art. XII, § 9, notes and cross-refer-

ences.

[Actions brought tinder above section are not
suits in equity, but actions at law. Bank v. Gal-
laher, 43 Mo. App. 482.
The section construed. Ford v. By. Co., 52 Mo.

App. 452; Coquard v. Prendergast, 47 id. 254.

Above section was intended to give to creditor
of corporation which had dissolved before judg-
ment had been rendered against it a similar
remedy against stockholders to that given by
section 2517 to creditors of a live corporation hav-
ing a judgment against it. Sears v. Loan Co.,

56 Mo. App. 122.

Where the affairs of a corporation are in hands
of a court and officers neglect to make a call on
unpaid subscriptions, court may make the call

in interest of creditors, though stockholders not
parties to suit. Washington v. Bank, 107 Mo. 133;
B. c, 17 S. W. Rep. 644. Call upon unpaid stock
is not essential in foregoing case, nor is a call

necessary when creditor brings the suit directly
under above section. Id.]

§ 2520. If any person shall conceive him-
self aggrieved by an election or any pro-

ceeding concerning an election of directors

or officers in any such corporation, he may
apply to the circuit court for redress, giving
a reasonable notice of his intended applica-

tion to the party to be affected thereby.
Service of stich notice shall be deemed suffi-

cient, if delivered to the person in charge
of the chief office of the coiTporation ten
days before the hearing by the court.

See § 2508, subd. 2, and cross-references.

[Mandamus is proper remedy to compel can-
vassers of votes cast at election of directors to
perform a duty imposed on them by law, nor is

right to resort to this remedy withdrawn by our
present statutes. State v. McGann, 64 Mo. App.
225.
Stockholder may, while meeting for election of

directors is still In progress, change his vote
previously cast, though result of election is

thereby changed, if he act with such publicity
that no undue advantage is thereby taken over
other stockholders. This does not mean that
stockholder may make any number of changes.
Id.
Section applied. Tomlin v. Bank, 52 Mo. App.

433.]

§ 2521. It shall be the duty of the circuit

court, upon such application, to proceed
forthwith, in a summary way, to hear the
proofs and allegations of the parties, or
otherwise to inquire into a cause of com-
plaint, and thereupon to make such order
and grant such relief as the circumstances
and justice of the case shall seem to require.
If the election complained of shall be set
aside, the court may order a new election,

at such time and place as they shall appoint.

See § 2520, and note.

[In proceeding under above sections to inquire
into election of directors, where report of inspect-
ors show they have followed the law, and the
wrong is in the organization of directory in recog-
nizing as a director A., not elected, instead of
B.. who was elected, election should not be set
aside, but court should oust A. and seat B., unless
something transpired at election which prevented
votes being tendered in accord with free will
of voting stockholders. Tomlin v. Bank, 52 Mo.
App. 430.]

§ 2522. The circuit court, if they cannot
otherwise arrive at a satisfactory result, may
order an issue between the parties to be
made up. in such manner and form, and
to be tried in such court, as they shall select;
or may permit or direct the attorney-general
to file an information in the nature of a
quo Avarranto, if the case be one in which
that proceeding would be competent and
effectual.
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§ 2523. If any such issue shall be ordered,

or information permitted or directed to be
filed, it shall be the duty of the circuit

court to malie such further orders in rela-

tion to the time and mode of pleading, the

examination of witnesses or the parties,

the production of boolis and papers, and the

time and place of trial or hearing, as shall,

In their judgment, be effectual for expedit-

ing the proceedings, saving expense to the
parties, and causing a final determination
to be had with as little delay as the nature
of the coutroA'ersy will permit; and the court
may adjudge the costs according to equity.

See § 2508, subd. 2, and cross-references.

§ 2524. The right of appeal from or writ
of eiTor to the circuit court shall not au-
thorize a supersedeas in any case of man-
damus brought by a stocliholder to enforce
his right of inspection of the corporate boolis,

or to enforce any common law or statutory
right in connection with the corporate elec-

tions and meetings.

See § 2508, subd. 2, and cross-references.

[See State v. Ry. Co., 29 Mo. App. 301.]

§ 2525. Writs of mandamus shall be served
on private coi*porations in the same man-
ner as writs of summons may be served on
such coiporatious in civil cases, and when
a peremptoi'y writ of mandamus shall have
been issued to a private corporation, and
the same shall not have been obeyed in

whole or in part within the time prescribed
in such writ, the com*t or judge may, upon
application by the plaintiff, besides and in

addition to or instead of proceeding against
the disobedient party by attachment, fine

such coi-poration in any sum whatsoever,
and appoint a receiver and direct that he
talie possession of and preserve, control and
manage all the property, rights, privileges,

franchises and business of such coi*poration,

and that he proceed to do the act or acts

required to be done by such peremptory
writ of mandamus, at the expense of such
corporation; and upon such act or acts be-

ing done, the amount of such expenses, to-

gether with reasonable compensation to such
receiver for his seiwices, shall be ascertained

by the court or judge, either by writ of

Inquiry or by reference to a master, as the
court or judge may order; and the court
or judge may order payment of the amount
of such expense, compensation, fine and costs

out of any moneys Avhich may be in the
hands of such i-eceiver, and if there be in-

sufiiclent funds in his hands to pay the full

amount thereof, payment of the residue may
be enforced by execution against all the
property, rights and privileges of such cor-

poration of every kind and description what-
soever, in like manner as in other civil

cases, and said receiver shall be required

to give bond, conditioned for the faithful
performance of his duties, in such sum and
with such security as the court or judge may
direct, and expenses, compensation and costs
shall first be paid in full before anything
shall be paid on account of such fine. All
fines collected under the provisions of this

section shall be paid into the State treasury,
and shall constitute a part of the school
fund of the State.

See § 2508, subd. 2, and cross-references.

§ 2526. In all actions which may be insti-

tuted against any corporation or incorporated
company, it shall be sufficient to issue a
summons, commanding the cori)oratiou, by
their coi-porate name, to appear and answer
the action; which summons shall be directed
as provided by this chapter, and returnable
in like manner, and subject to the same
rules and I'egulations as the like process in

case of individuals.

See § 2508, subd. 2, and cross-references.

[Section construed. Proctor v. Ry. Co., 42 Mo.
App. 133.]

§ 2527. When any such summons shall be
issued against any incorporated company,
service on the president or other chief otficer

of such company, or, in his absence, by leav-

ing a copy thereof at any business office of
said company with the person having charge
thereof, shall be deemed a suflicient service;
and if the corporation have no business office

in the county where suit is brought, or if-

no person shall be found in charge thereof,

and the president or chief officer cannot be
found in such county, a summons shall be
issued, directed to the sherifi: of any county
in this State where the president or chief
officer of such eompauy may reside or be
found, or where any office or place of busi-

ness may be kept of such company, and the
service thereof shall be the same as above.

[Process on corporations, how served and re-
turned. Dixon V. R. R. Co., 31 Mo. 409: Howen
V. R. R. Co., 64 id. 561. How executed. Miliel
V. Ry. Co., 54 Mo. 145; Mangold v. Dooley, 89
Id. Ill; s. c, 1 S. W. Rep. 126; State v. O'Neill,
4 Mo. App. 221. On railroad companies. Smavens
V. R. R. Co., 51 Mo. 308; Howen v. R. R. Co.,
supra; Farmer v. Ry. Co., 19 Mo. App. 250.
Above section construed. Proctor v. Ry. Co., 42

Mo. App. 133; Grimm v. Investment Co., 55 id.

460.]

§ 2528. On the return of such summons,
served as aforesaid, the officer serving the
same sliall express in his return on whom,
how and when the same had been executed,
and if not on the chief officer, he shall
express the absence of such officer, or that
he cannot be found.

§ 2529. Suits against corporations shall be
commenced either in the county where the
cause of action accrued, or in any county
where such corporations shall have or
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usually keep an ofl3ce or ag'ent fci" the trans-
action of their usual and customary busi-
ness.

See § 2508, subd. 2, and cross-references.

[Corporation cannot be sued against its consent
in county where cause of action did not accrue
and where it has no agent. Roberts v. Ins. Co.,
26 Mo. App. 92.
Suits against corporations may be brought,

where, ililvel v. Ry. Co., 54 Mo. 145; Rippsteiu v.
Ins. Co., 57 id. 86.]

§ 2530. All notices, orders and rules re-

quired to be served in the progress of any
cause shall be served in like manner as in

other civil cases.

See § 2508, subd. 2, and cross-references.

§ 2581. In case the sheriff or other officer

shall return any summons not served, and
it shall be made to appear to the court that
process cannot be served, the court, or the
clerk thereof in vacation, shall make an
order directing the defendant to be notified

of the commencement of the suit by publica-
tion, in the same manner as is now provided
by law for the notification of non-residents
in civil cases.

See § 2508, subd. 2, and cross-references.

§ 2532. The records of any company in-

corpoi'ated under the provisions of this chap-
ter, or copies thereof, duly authenticated by
the signature of the president and secretary
of such company, under the corporate seal

thereof, shall be competent evidence in any
suit to which such company may be a party.

See § 2508, subd. 2, and cross-references. Boolis

to be kept. § 2503.

[Acts of corporation may be generally shown
as evidence like acts of individual, but this is

where there is no record or one bearing its

incompleteness on its face; in other cases, record
should prevail, as where It purports to give action
in detail. Mill Co. v. Bennett, 39 Mo. App. 460.]

§ 25.33. The process upon a judgment
against any coiiDoration shall be a fieri

facias, which the sheriff or other officer

shall levy on the moneys, goods and chattels,

lands and tenements of such coiTporation,

and proceed thereon as in civil cases.

See § 2508, subd. 2, and cross-references.

§ 2534. If a sufficient sum be not made
to satisfy such judgment and costs, other
writs of execution may be issued as afore-
said from time to time, until the whole is

satisfied.

§ 2.535. Proceedings against garnishees
imder the provisions of this chapter shall be
the same as against the ga7-uishees sum-
moned in the case of an original attachment;

but no judgment shall be rendered against
him for any debt to become due at a future
day, until after the same shall become due.

See § 2508, subd. 2, and cross-references.

§ 2536. For all moneys paid by any gar-
nishee under this chapter, he shall have
credit against the coii)oration to whom it

was due.

§ 2537. If any moneys remain in the hands
of the officer after satisfying the judgment
and all costs, he shall pay the same to the
corporation or its order.

§ 2.538. (As amended April 1, 1895.) All
corporations shall make payment to their
employes and other operatives, of wages
due for all labor and services performed by
them, within three months next preceding a
demand made therefor, not exceeding one
hundred dollars, in preference to any other
claim, debts or demands whatsoever, not
secured by specific liens on property; and
such priority of payment may be enforced
by civil action. Payment of wages shall
be made on or before the fifteenth day of
each month for the full amount of all wages
earned previous to the first day of that
month, with interest at six per centum. If
not paid, to be added to the amount of said
wages when paid or recovered by suit. All
debts due employes or operatives for wages
of their labor shall have priority of pay-
ment from the money and assets of the
corporation in the hands of officers or agents,
or any receiver or assig-nee, over every other
claim not specifically secured. Every cor-
poration, officer, agent, receiver, assignee,
or person holding money or assets, refusing"
to recognize the priority of employes' claims,
shall be liable to such employes for the
amount of all loss and damages occasioned
by his unlawfully withholding the money.

Employes preferred creditors. § 4911. Rights of
workingmen protected. Act of 1893, at p. 54.

Payment of wages provided for. Act of 1895, at
p. 57. Reduction of wages. § 253'.».

[Where president voluntarily pays employes of
corporation with his own money, in absence of
agreement to that effect, he is not subrogated
to their rights of a prior lien under above sec-
tion in case of its insolvency. Suddath v. Gal-
lagher, 126 Mo. 393; s. c, 28 S. W. Rep. 880.]

S 2538a. Any coiiwration incorporated by
any other State or country, and having
property in this State, shall be liable to be
sued, and the propei-ty of the same shall be
subject to attachment, in the same manner
as individuals, residents of other States or
countries, and having property, are now
liable to be sued, and their propertj' subject
to be attached.

See § 2508, subd. 2, and cross-references. For-
eign corporation may do business, how. See Act
of 1891, at p. 53.
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[Corporations created by one State may sue In
courts of another. Bank v. Simpson, 1 Mo. 184.
Foreign corporation may be sued in courts of

this State by attachment. Ins. Co. v. Cohen, 9
Mo. 421; Farnsworth v. R. R. Co., 29 id 75.

Foreign corporation having chief officer in this
StatP may be ^ed as resident here, by ordinary
writ of summons. Id.
Foreign corporation, doing business in this State,

does not thereby cease to be a citizen of another
State, within meaning of act of congress pro-
viding for removal of cause from a State court
to United States court. Herryford v. Ins. Co.,
42 Mo. 148.

It is a resident for purpose of suing and being
sued. St. Louis v. Ferry Co., 40 Mo. 580.
Fact that agent of foreign insurance company

fails to take out license according to law will
not prevent company from maintaining or defend-
ing suit. Ins. Co. v. Walsh, 18 Mo. 229.
Railroad company had its chief office in Chicago.

It had offices also in St. Louis for sale of tickets
and for receiving and handling baggage; but gen-
eral freight office and offices of president and
directors were in Chicago. Held, that courts of
this State had no jurisdiction over suits for dam-
ages brought against said railroad. Robb v. R.
R. Co., 47 Mo. 540.
Foreign corporation, existing in this State for

purpose of service only is a resident of State
where created. Fielder v. Jessup, 24 Mo. App. 91.]

§ 2538b. Whenever the charter of Jinj'^ cor-

poration In this State is about to expire by
limitation of time, and tlie stockholders of
Buch corporation, or a majority in interest

thereof, desire to incorporate under the gen-
eral corporation laws of this State for the
purpose of continuing the business of such
expiring corporation, it shall be lawful for
the new corporation to adopt the corporate
name of such old corporation: Provided, That
nothing hei'ein contained shall be construed
to confer upon the new corporation any prop-
erty, lights, privileges or franchises eujoyed
or owned by tlie old corporation, save and
except the use of the old name.

See § 2508, subd. 1.

§ 2539. Any railway, mining, express, tele-

graph, manufacturing or other company or
corporation doing business in this State, and
desiring to reduce the wages of its employes
or any of them, shall give to the employes
to be affected thereby thirty days' notice
thereof.

See § 2538, and cross-references.

§ 2540. Such notice may be given by post-
ing a written or printed hand-bill, specifying
the class of employes whose wages are to
be reduced and the amount of the reduction,
In a conspicuous place in or about the shops,
station, office, depot or other place where said
employes may be at work, or by mailing
each employe a copy of said notice or hand-
bill, and such company or corporation vio-
lating any of the provisions of the preceding
Bection shall forfeit and pay each party
affected thereby the sum of fifty dollars, to
be recovered by civil action in the name of
the injured party, with costs, before any
court of competent jurisdiction. I

§ 2541. Nothing contained in this article
shall be construed to extend to any county
or township, or to any public university,
academy, seminary or school incorporated
bj- the laws of this State.

ARTICLE VIIL MANTFACTURING AND BUSI-
NESS COMPANIES.

Sec. 2768. Who may be incorporated; what arti-
cles shall contain.

2769. Articles to be signed, acknowledged
and recorded.

2770. Certificate, evidence of incorporation.
2771. May incorporate, for what purposes.
2772. Amount of capital stock; number of

directors, how chosen, etc.

2773. Dividends may be declared, when.
2774. Statement of officers to be kept; stock-

holders to have access to books.
2775. Stock shall not be paid by note; shall

not loan money to stockholders.
2776. Stockholders, who considered.
2777. Administrators, etc., maj' vote.
2778. Books to be kept open.
2779. May increase or diminish capital, when.
2780. Meeting of stockholders to increase

stock, etc., how called and notified.

2781. Meeting, how organized; capital, how
increased, etc.

2782. Stockholders not liable, when.
2783. May carry on business, where.
2784. Preferred stock, when capital is In-

creased, how voted and issued.
2785. When stock is Increased, statement to

show what.
2786. Consolidation of companies, how ef-

fected.
2787. Id.; property of, subject to taxation.
2788. Two preceding sections, application of.

2789. May authorize holders of bonds to con-
vert them into stock, etc.

2790. Jurisdiction of circuit court over direct-
ors, etc.

2791. Id.; court may appoint receivers, etc.
2792. Jurisdiction, how exercised.

5 2768. (As amended by L. 1801, p. 79.)

Any three or more persons who shall
have associated themselves by articles of
agreement in writing, as provided by law,
for any of the purposes included under sec-

tion 2771, may be incorporated under any
name or title designating such business. The
articles of agreement shall set out: First, the
corporate name of the proposed corporation,
which shall not be the name of any corpo-
ration heretofore incorporated in this State
for similar purposes, or an imitation of such
name; second, the name of the city, or town,
and county iu which the corporation is to be
located; third, the amount of the capital
stock of the corporation, the number of
shares into which it is divided, and the par
value thereof, that the same has been bona
fide subscribed, and one-half thereof actually
paid up in lawful money of the United States,
and is in the custody of the persons named
as the first board of directors or managers;
fourth, the names and places of residence of
the several shareholders, and the number of
shares subscribed by each; fifth, the number
of the board of directors or managers, and
the names of those agreed upon for the first

year; sixth, the number of years the corpo-
ration is to continue, which in no case shall
exceed fifty years; seventh, the purposes for
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which the association or company is formed:
Provided, That if upon organizing a coi'po-

ration under this article it is desired that
any portion of the stock shall be preferred,
the articles shall further set out the amount
of such preferred stock, the number of
shares thereof, the names of the subscribers
therefor, and the number of shares of sucli

stock subscribed by each shareholder.

Certificate not to issue, wtien. § 2496. Cliange

of name. §§ 2508m, 2497.

[Corporation to liave any legal existence must
have a liome, a principal place of business, within
boundaries of the State which creates it. Cleaton
T. Emery, 49 Mo. App. 345. Charter is law of
existence. Lead Co. v. Reinhard, 114 Mo. 218;
s. c, 21 S. W. Rep. 488.

Failure of corporators of a manufacturing cor-
poration to pay one-half of capital stock as re-
quired by above section will not avail a share-
holder as a defense to a proceeding against him
by a corporate creditor to enforce his liability
on unpaid shares. Wells v. Mfg. Co., 64 Mo. App.
41.

L'nder statute providing that articles of associa-
tion shall state city or town and county in which
corporation shall be located, acts of body corporate
Itself, such as annual election of directors, votes
to increase or diminish stock, and other meet-
ings of stockholders should take place at home
office. Lead Co. v. Reinhard, 114 Mo. 218; s. c,
21 S. W. Rep. 488. In this State there is no pro-
hibitory statute, and if all the shareholders give
their consent thereto, acts of stockholders at a
meeting held in a foreign jurisdiction are valid.
Id.

Under above section, whether it means that one-
half of aggregate capital has been paid, or that
fifty cents has been paid on each share of stock,
query; and should recitation in articles of associa-
tion be that one-half of capital stock has been
paid up or at least one-half has been paid?
Shepard v. Drake, 61 Mo. App. 134. A recital
In corporate articles of association that one-half
the stock has been paid will not estop a sub-
scriber from alleging and proving that his stock
Is fully paid. Id.
Promoters who project and form a corporation

occupy a position of trust and confidence, and
It devolves upon them to make full disclosures
of their interest in and relation to property.
Land Co. v. Case, 104 ISIo. 572; s. c, 16 S. W. Rep.
390. From the time such promoters initiate forma-
tion of an association they stand in a confidential
relation to each other, and to all who may subse-
quently become members or subscribers; not com-
petent for them to purchase property and sell it

to company at an advance, without full disclosure
of facts. Id. Persons who subscribe for stock
have right to assume that promoters are using
their knowledge, skill and ability for benefit of
company. Id.

Projector cannot be held liable for a contract
made by another person in name of contemplated
corporation without his knowledge or sanction.
Gazette v. "Wherry, 58 Mo. App. 423.
A substantial compliance with conditions at-

tached to the grant of corporate franchises is all

that is required. State v. Wood, 13 Mo. App. 139.
Requirement as to payment of one-half of capital
stock is substantially complied with if the cor-
poration has property whose market value is

greater than the par value of the stock. Id.]

§ 2709. (As amended L. 1S91, p. 77.) The
articles of agi-eement shall be signed and
acknowledged by all the parties thereto, and
recorded in the office of the recorder of deeds
of the county or city in which the corpoi\a-

tion is to be located; and a certified copy

of such recorded instrument shall be filed

in the oflace of the secretary of State.

See § 2492, and cross-references.

[Failure to file articles of association with secre-
tary of State, effect of. Reinhard v. Mining Co.,
107 Mo. 616; s. c, 18 S. W. Rep. 17.

At common law no registry of charter of cor-
poration is requisite. Roll v. Mining Co., 52 Mo.
App. 60.
After final certificate of incorporation is issued

by secretary of State of Illinois, contract by
corporation does not become contract of individual
projectors, though requirement of filing such cer-

tificate with recorder of county is not complied
with. Gazette v. Wherry, 58 Mo. App. 423.
Where act of incorporation provides that upon

certain things being done company shall become
a body corporate, performance of such things
constitute a condition precedent; until they are
performed, company has no corporate existence.
R. R. Co. V. Shambaugh, 106 Mo. 557; s. c, 17 S.

W. Rep. 581.
Where a charter confers corporate capacity with-

out any condition precedent, acceptance of charter
is all that need be shown to prove corporate ex-
istence. Id.
Directors of corporation have no power to alter

Its constituent character, or change articles of
association, after recording, or discharge a sub-
scriber and substitute another. Articles being re-

corded can be changed only by amendment, and
in mode pointed out by statute. Ollesheimer v.

Mfg. Co., 44 Mo. App. 172.
Corporate existence becomes complete under

statute of this State, when articles of association
are filed in office of secretary of State. Carpet
Co. V. Crawford, 127 Mo. 356; s. c, 30 S. W. Rep.
162.]

§ 2770. The secretary of State shall give a
certificate that said corporation has been
duly organized, and the amount of its capi-

tal, and such certificate shall be taken by
all courts of this State as evidence of the

corporate existence of such corporation. The
persons so acknowledging such articles of

association, and their associates and success-

ors, shall, for the period not to exceed fifty

years next succeeding the issuing of such
certificate by the secretary of State, be a
body corporate; and by such name they and
their successors shall be entitled to have, pos-

sess and enjoy all the rights and privileges

conferred by law upon corporations, subject

to the provisions of this article.

See § 2492.

[Authority to officer to Issue certlhcate of In-

corporation upon compliance of Incorporators with
statutory requirements is not a delegation of
legislative power. Granby Co. v. Richards, 95
Mo. 106. Where chai'ter prescribes no mode or
time of acceptance, proof that act creating it

was passed at request of directors designated
therein would show sufficient acceptance. R. R.
Co. V. Shambaugh, 106 Mo. 557; s. c, 17 S. W.
Rep. 581.]

§ 2771. (As amended March 28, 1S93.) Cor-
porations may be created under this article

for any of the following purposes:
First — To carry on any kind of mining,

mechanical, chemical, manufacturing, smelt-
ing, printing, coal-oil or petroleum business.

Second — To encourage and promote agri-

culture and the improvement of stock and for
these purposes, may establish fair grounds.
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Third — To construct toll-bridges.

Fourth — To erect hotels, halls, market-
houses, warehouses, exchange and other
buildings, and for the purpose of purchasing,
owning and renting buildings already
erected.
Fifth — To build wharves, docks, grain

elevators, levees, and to construct canals and
embankments for the reclaiming of lands.

Sixth — To convey and ti-ansport persons
and freights on laud or water by any mode
of conveyance whatever.
Seventh — To construct and operate horse

railroads.

Eighth — To purchase and use fire-engines,

hose, hooks and ladders, and all other ap-
paratus necessary or useful to prevent and
extinguish fires.

Ninth — To supply any town, city, district,

neighborhood or village with gas or water.

Tenth — To establish steam or other ferries.

Eleventh — For any other purpose intended
for pecuniary profit or gain not otherwise
especially provided for, and not inconsistent
with the Constitution and laws of this State:

Provided, That nothing in this section shall

be construed to authorize the incorporation
of a bond investment company or associa-

tion to issue bonds or debentures based upon
payments upon the installment plans, nor any
company which savors of the character of a
trust company, bank, saving fund, building
and loan or fiduciary company.

See Const., art. XII, § 7.

[Under subdivision 11, a corporation may be
organized to issue bonds payable in installments
and redeemable under certain rules. State v.

Oorkins, 123 Mo. 50; s. c, 27 S. W. Rep. 363. The
section construed. Clothing Co. v. Iron Works, 51
Mo. App. 70.]

§ 2772. The amount of the capital stock of

the corporation shall be not less than two
thousand nor more than ten millions of dol-

lars. The property or business of the corpo-

ration shall be controlled and managed by
directors, not less than three nor more than
thirteen in number, who shall respectively

be stockholders in such corporation, and one
of whom shall be a bona fide citizen of this

State, to be elected by ballot, by the share-

holders in such corporation. Any corpora-

tion may elect its directors for one or more
years, not to exceed three years, the time
of service and mode of classification to be
provided for by the by-laws of the corpora-

tion: Provided, however, That there shall be
an annual election for such number or pro-

portion of directors as may be found upon
dividing the entire number of directors by
the number of years composing a term. The
time and place of such election shall be pre-

scribed by the by-laws of such corporation,

of which time and place at least two weeks'
notice shall be published in some newspaper
printed at least once a week in the city or

county in which the corporation is located;
and i^ there be no newspaper published in

such county, then in any paper published in

this State which circulates in the locality

where such corporation is located. Such
election shall be made by such of the share-
holders as shall attend in person or by i>roxy,

in writing; such shareholder shall be entitled

to one vote on each share of stock, and shall

have the right to cast as many votes in the
aggregate assliall equal the number (if shares
so held by him or her in said company, mul-
tiplied by the number of directors or mana-
gers to l>e elected at such election, and each
shareholder may cast the whole number of
his or her votes, either in person or l:>y proxy,
for one candidate, or may distrilmte such
votes among two or more candidates; and
the person having the greatest number of
votes shall be declared elected. In case the
election shall not he made on the d.-iy named,
the said corporation shall not thereby be
dissolved, but an election may be held at any
other time, agreeably to the by-la^ys of said
corporation, and the persons so elected shall

hold their office until others are elected and
qualified; and in case of the death or resig-

nation of one or more of said directors, the
survivors shall fill the vacancy until the next
election.

See Const., art. XII, § 6, and cross-references.

Failure to elect directors. § 2489.

§ 2773. Dividends of the profits made by
the corporation may be declared hj the trus-

tees or directors thereof every six months,
or oftiener, as the directors may elect; but
no such dividends shall be made and paid to

stockholders while such corporation is in an
insolvent condition; and if the directors of

any such corporation shall knowingly declare

and paj^ any dividend when the corporation

is insolvent, or any dividend the payment of

which would render it insolvent, or which
would diminish the amount of its capital

stock, they shall be jointly and severally

lial)le for all the debts of the corporation

then existing, and for all that shall be there-

after contracted while they shall respectively

continue in office: Provided. That if .-iiiy of

the directors shall object to the declaring

of such dividend, or to the payment of the
same, and shall, at any time before the time
fixed for the payment thereof, file a certifi-

cate of their objections, in writing, with the

clerk of the corporation and with the circuit

clerk of the county, they shall be exempt

'

from the said liability.

Directors personally liable, when. § 2515.

[Directors have a large discretion in declaring
dividends, but it must be exercised reasonably.
Slayden v. Coal Co., 25 Mo. App. 439.
Dividends can be paid only out of profits or net

Increase of capital. Each stockholder Is entitled
to have capital preserved unimpaired for purpose
of carrying on business for which company was
formed. Id.
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Plaintiff having made a prima facie showing of
ownership of stocls under consideration, and the
only rebutting testimony having been excluded,
there remains no ground for a claim by defend-
ant that it may withhold dividends until con-
troversy about title to stock shall be determined.
Soeding v. Iron Co., 35 Mo. App. 349.
A dividend paid by an insolvent corporation to

a stockholder, as against a creditor at that time,
is necessarily a gift and is fraudulent and void,
and stockholders must account therefor to judg-
ment creditor. Beyer v. Trust Co., 63 Mo. App.
521.
Title to money paid as a dividend by insolvent

corporation is valid as against corporation and
its assignee, and attachment cannot issue uuon
a creditor's equitable claim to such dividend. Id.]

§ 2774. The trustees or directors of the cor-

poration shall keep correct accounts of their

transactions, and have full statements of
the condition of the affairs of such corpora-
tion and a list of the stockholders and the
number of shares of stock owned by each
made out, and a copy thereof delivered or
sent by mall to each of the stockholders as
often as once in each year, at least ten days
before the day of election; and each share-
holder may at all proper times have access

to the books of the company, to examine
the same, and under such regulations as may
be prescribed by the by-laws.

Books to be kept- § 2503, and cross-references.

[Section construed. State v. Hoffman, 53 Mo.
App. 547.]

§ 2775. No note or obligation given by any
stockholder, whether secured by deed of
trust, mortgage or otherwise, shall be con-
sidered as payment of any part of the capi-

tal stock, and no loan of money shall be
made by the corporation to any stockholder
therein; and if such loan shall be made to a
stockholder, the officers making it, or who
shall assent thereto, shall be jointly and
severally liable to the corporation for the
amount of such loan and interest.

See Const., art. XII, § 8, and cross-references.

Stock and bonds, for what Issued. § 2499.

§ 2776. No person holding stock in the cor-

poration, as executor, administratoi*', guard-
ian or trustee, and no person holding such
stock as collateral security, shall be person-

ally subject to any liability as stockholder in

such corporation; but the person pledging
such stock shall be considered as holding
the same, and shall be liable as stockholder
accordingly. And the estate and funds in

the hands of sucla executors, administrators,

guardians or trustees shall be liable in like

manner and to the same extent as the testa-

tor or intestate or the ward or person inter-

ested in such trust fund would have been
If he had been living and competent to act

and hold the same stock in his own name.

See Const., art. XII, § 9, and cross-references.

§ 2777. Every such executor, administrator,
guardian or trustee sliall represent the share
of stock in his hands at all meetings of the
corporation, and may vote accordingly as
a sliareholder; and every person Avho shall

pledge his stoclv as aforesaid may, neverthe-
less, represent the same at all such meetings,
and may vote accordingly as a shareholder.

See § 2484, and cross-references.

§ 2778. The books and all records of the
proceedings of such corporation shall be kept
open for the inspection of all persons inter-

ested.

See §§ 2503-2518. Corporation to keep cer-

tain books. Act of 1891, at p. 46.

§ 2779. (As amended April 9, 1895.) Any
corporation now existing or which may here-
after be formed for any of the purposes
contemplated by this article, may increase
or diminish its capital stock by complying
with the provisions of this article, in any
amount within the limits of this article, and
may also extend its business to any other
purposes authorized by this article, subject
to the provisions and liabilities thereof; but
before any corporation shall be entitled to
diminish the amount of its capital stock, if

the amount of its debts and liabilities shall

exceed the amount of capital to which it is

proposed to be reduced, such amount of debts
and liabilities shall be satisfied and reduced
so as not to exceed such diminished amount
of capital; and any existing corporation here-
tofore formed under the general law or any
special act, may come under and avail it-

self of the privileges and provisions of this

article, by complying with the following pro-
visions; and thereupon such corporation, its

officers and stockholders, shall be subject to
all restrictions, duties and liabilities of this

article. And any cox'poration increasing its

capital stock shall, before the same sliall take
effect, cause to be paid up of sucli increase
of capital not less than 50 per cent, in law-
ful money of the United States.

See Const., art. XII, § 8, and cross-references.

§ 2780. Whenever any corporation shall de-
sire to call a meeting of the stockholders,
for the purpose of availing itself of the privi-

leges and provisions of this article, or lor
increasing or diminishing the amount of its

capital stock, or for extending or changing
its business, it shall be the duty of the di-

rectors to publish a notice, signed by at least

a majority of them, in a newspaper in the
county, if any shall be published therein, at
least sixty days, and to deposit a written or
printed copy thereof in the post-office, post-
age prepaid, addi'essed to each stockholder,
at his usual place of residence, at least sixty
days previous to the day fixed upon for hold-
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ing such meeting, specifying the object of

the meeting, the time and place when and
where such meeting shall be held, and the
amount to which it shall be extended or

changed. An affirmative vote of the persons
holding the larger amount in value of all the
shares of stock shall be necessary to increase

or diminish the amount of its capital stock,

or to extend or change its business as afore-

said, or to enable a corporation to avail it-

self of the provisions of this article. The
notice provided for In this section shall be
published at least once a week, and the first

publication must be at least sixty days be-

fore the day of such meeting.

See Const., art. XII, § 8, and cross-references.

Meetings, how called. § 2781, and cross-refer-

[The certified copy of the statements of pro-
ceedings required by section 2781 to be filed with
secretary of State must show the newspaper
publication of the notice of the proposed increase
of stock as required by above section, and if

such certificates fail to show such fact, secretary
of State has no authority to issue his certificate

that the corporation has complied with the law.
State V. McGrath, 86 Mo. 239. The newspaper
notice required by above section was intended
for the public at large, while the written or

printed notices required to be sent to each stock-

holder are for the benefit of the stockholders. Id.]

§ 2781. (As amended April 9, 1895.) If, at

any time and place specified in the notice

provided for in the preceding section, stock-

holders shall appear in person or by proxy,

in number representing not less than a ma-
jority of all the shares of stock of the cor-

poration, they shall organize by choosing one
of the directors chairman of the meeting and
a suitable person for secretary, and proceed
to a vote of those present, in person or by
proxy; and if, on canvassing the vote, it

shall appear that a sufficient number of votes

has been given in favor of increasing or di-

minishing the amount of capital, or of ex-

tending or changing its business as aforesaid,

or availing itself of the privileges and pro-

visions of this article, a statement of the
proceedings, showing a compliance with the
provisions of this article, the amount of capi-

tal actually paid in. the business to Avhich it

is extended or changed, the whole amount of

assets and liabilities of the corporation, and
the amount to which the capital stock shall

be increased or diminished, shall be made
out, signed and verified by the affidavit of

the chairman, and be countersigned by the
secretary; and such statement shall be ac-

knowledged by the chairman, and recorded,

as provided in section 2769, and a certified

copy of such recorded instrument shall be
tiled in the office of the secretary of State,

who shall thereupon issue a certificate that
such corporation has complied with the law
made and provided for the increase or de-
crease of capital stock, as the case may be,

and the amount to which such capital stock
Is increased or decreased; and such certifi-

cate shall be taken in all courts of this State
as evidence of such increase or decrease of
stock; and thereupon the capital stock of
such corporation shall be increased or di-

minished to the amount specified in such cer-

tificate, and the business extended or
changed as aforesaid, and the corporation
shall be entitled to the privileges and pro-
visions and be subject to the liabilities of
this article: Provided, That in case of in-

crease of capital stock, the statement above
provided for shall set out the percentage
of the increase that has been actually paid
up in lawful mony of the United States, and
that it is in the custody of the board of
directors.

See Const., art. XII, § 8, and cross-references,

§ 2782. No stockholder shall be personally
liable for the payment of any debt con-
tracted by any corporation created under this

article, which is not to be paid within one
year from the time the debt is contracted,
nor unless a suit for the collection of such
debt shall be brought against such corpora-
tion within one year after the debt shall

become due; and no suit shall be brought
against any stockholder who shall cease to
be a stockholder in any such corporation for
any debt so contracted, unless the same shall

be commenced within two years from the
time he shall cease to be a stockholder in

such corporation, nor until an execution shall

have been returned unsatisfied, in whole or
in part.

See Const., art. XII, § 9, and cross-references.

[Above section is obsolete, inasmuch as it ap-
plied only to stockholders' statutory liability,

which has been abolished. Hauser v. Thompson,
56 Mo. App. 85.
In absence of fraud or collusion, a judgment

against a corporation is conclusive evidence of
liability of a stockholder in a proceeding against
the latter under the statute to enforce by exe-
cution payment of remainder due and unpaid on
a stock subscription. Nichols v. Stevens, 123 Mo.
96: s. c, 25 S. W. Rep. 578; 27 id. 613.
When suit against the corporation need not be

brought within one year. Luthy v. Woods, 1 Mo.
App. 170; Reed v. Warehouse Co., 2 id. 82.]

§ 2783. Any corporation organized under
the provisions of this article shall have au-
thority to carry on its operations in any part
of this State.

§ 278-1. (As amended April 11, 1895.) When-
ever any corporation shall desire to call a
meeting of its stockholders for the purpose
of increasing the amount of its capital stock,

and the directors thereof shall deem it ad-
visable for the best interests of said company
to submit, at the time and place of said meet-
ing, to the stockholders, whether said stock
so proposed to be increased shall be pre-

ferred, and the amount, number of shares,

the price per share, in case an increase
shall be determined, and also the character
thereof, and in case additional notice to such
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effect shall have been given for the time as

required by this article, for the purpose of

increasing said capital stocli, then, if on can-

vassing the votes of the said stockholders, as

required by this article, it shall appear that

a majority of all the stock of said company
shall have been cast for the increase of its

stock, and that all the stockholders have
voted that the said increased stock shall be
preferred, the said stockholders shall also,

at said time and place, by like vote, deter-

mine the amount, the number of shares, and
the price per share of said increase, and what
rate of dividend, not exceeding eight per
cent, per annum, shall be paid on said pre-

ferred stock out of the net yearly income
earned in any one current year, before any
dividend shall be made and paid on the gen-

eral stock of said corporation.

See Const., art. XII, § 8, and cross-references.

[Preferred stock bearing Interest absolutely Is

unauthorized, statutory provision for such stock
being for a stated rate of dividend which should
be payable only out of the net yearly Income
of each current year. Winscott v. Invest. Co.,
63 Mo. App. 367.]

§ 27S5. The statement required by section

2781 of this article, in case said capital stock

shall be increased in the manner provided in

the foregoing section, shall also set forth

the amount and number of shares, the price

per share of such increased preferred stock,

and also the rate of dividend to be paid
thereon.

See Const., art. XII, § 8, and cross-references.

§ 2786. Any two corporations now existing

under general or special laws, or which may
be hereafter created, whose objects and
business are in general of the same nature,

may amalgamate, unite and consolidate said

corporations and form one consolidated cor-

poration, holding and enjoying all the rights,

privileges, power, franchises and property
belonging to each, and under such corporate
name as they may adopt or agree upon;
such consolidation shall be made by agree-

ment in writing, by or under the authority
of the board of directors and the assent
of the owners of at least three-fifths of the
capital stock of each of said corporations,

and a certificate of the fact of such consolida-

tion, with the name of the consolidated com-
pany, shall be recorded in the ofiice of the
recorder of deeds of the city or county in

which such corporation is located, and a cer-

tified copy of such recorded instrument shall

be filed in the ofiice of the secretary of State:
Provided, That no such consolidation shall

in any manner affect or impair the rights of
any creditors of either of said cox'porations;

And provfded further. That corporations so
consolidating shall accept the provisions of

this article. Such agreement may provide

for the number of directors of said corpora-
tions, not exceeding thirteen.

See Act of 1891, at p. 47.

[Petition held to state cause of action against
new company for debts of codefendant old com-
pany, to extent of value of property received by
former from latter. Slattery v. Transp. Co., 91
Mo. 217; s. c, 4 S. W. Rep. 79.]

§ 2787. All the property and effects of such
consolidated corporation shall be liable to be
taxed as other property in this State, any
provision in the charter of any of said cor-

porations to the contrary notwithstanding.

See Const., art. X, § 2, and cross-references.

§ 2788. The provisions of the two last pre-
ceding Sections shall apply only to corpora-
tions organized or created solely for
manufacturing purposes.

§ 2789. Any corporation now existing under
the general law of this State, or which may
hereafter be formed under the laws of this

State, for any of the purposes contemplated
by this article, may, by a vote of its stock-
holders, representing at least twothirds of
its stock, at a meeting called for that pur-
pose, and in compliance with sections 2780
and 2781, so far as the same may apply, au-
thorize the holders of any bonds that may
have been Issued by said corporation to ex-
change the same for and convert the princi-

pal thereof into stock of said corporation, at
such rates and upon such terms as may be
agreed upon as aforesaid, provided such
shares of stock shall not be valued at less

than their market or actual value; and as
said bonds shall thus be exchanged and con-
verted, the stock issued for and in payment of
such bonds shall, as the same shall be ex-
changed and converted, form part of the
stock of said corporation, and be entitled to
all the benefits and privileges of any other
stock of said corporation: Provided, however,
That the amount of stock thus issued, to-

gether with the stock theretofore issued, shall
not exceed, in the aggregate, the amount of
stock which said corporation is authorized
to issue by law.

§ 2790. The circuit court shall have juris-

diction over the directors, managers, trus-

tees and other officers of corporations now
existing or hereafter organized under and by
virtue of this article: First, to compel such
directors, managers, trustees and other offi-

cers to account for their official conduct in
the management and disposition of the
funds, property and business committed to
their charge; second, to order, decree and
compel payment by them to the corporation
which they represent, and to its creditors, of
all sums of money and of the value of all

property which they may have acquired to
themselves, or transferred to others, or may
have lost or wasted, by any violation of
their duties or abuse of their powers as
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such directors, managers, trustees or other
officers of such corporation; third, to sus-

pend any director, trustee, manager or other
officer from exercising his office whenso-
ever it shall appear that he has abused his

trust; fourth, to remove any such director,

trustee or other officer upon proof or con-

viction of gross misconduct; fifth, to direct,

if necessary, new elections to be held by the
body, or board, or stockholders, duly author-
ized for that purpose, to supply any vacancy
created by such removal, and at such elec-

tion no person so removed or suspended shall

be eligible as a director, trustee or other

officer of such company; sixth, to I'estrain

and prevent any alienation of property of

the company by said directors, trustees or

other officers, in cases when it may be
threatened, or there is good reason to appre-
hend that it is intended to be made in fraud
of the rights and interests of such company.

[Trustees of corporation regularly holding their
places under claim of right cannot be removed
except by Judgment at law, or by a proceeding of
a judicial nature before the board of which they
are members, according to charter, with notice
and opportunity for defense. State v. Adams, 44
Mo. 570.
An act which provides that trustees of certain

corporations who fail to take a certain oath " shall
vacate their offices " does not, proprlo vigore,
create any vacancy. Id.
An act which assumes that trustees of corpora-

tion have forfeited their places through failure
to take such oath, without judicial finding of fact

• upon proper proceedings, is unconstitutional and
void. Act of legislature removing from manage-
ment of corporation of a public nature, tliose who
refuse to take an oath of loyalty to government.
Is not a violation of contract embraced in charter.
Id.
A transfer of property by a corporation when

Insolvent, in payment of the individual debt of
an officer, is fraudulent as against its creditors,
though such officers own all its capital stock.
Hall V. Goodnight, 37 S. W. Rep. 916.]

§ 2791. In proceedings under this article,

the court may appoint one or more receivers

to take charge of the business, property and
effects of such corporation, and to collect,

sue for and recover the debts and demands
that may be due, and the property that may
belong to such corporation, who shall in all

respects be subject to the control of the
court.

See § 2508, subd. 2, and cross-references.

[An insolvent, but active, corporation has same
right to prefer creditors as a natural persou.
Mauhattan Co. v. Webster Co., 37 Mo. App. 145.
And this is true although such creditors are
among the directors. Foster v. Mill Co., 92 Mo.
79; s. c, 4 S. W. Rep. 260. Otherwise a corpora-
tion is hopelessly insolvent. Mill Co. v. Kampe, 38
Mo. App. 229; State v. Brockman, 39 id. 131.

Resolution of board of directors of an insolvent
corporation authorizing preference of two direct-
ors is invalid if vote of either was necessary to
Its adoption. Id. If a conveyance giving a pref-
erence is bona fide it will prevail against an
attachment by a creditor of the debtor, and It

is immaterial that the effect of the conveyance
Is to hinder or delay other creditors. Foster v.
Mill Co., supra. A deed of trust given to secure
certain creditors of the corporation, held valid

against objections that It gave preference to four
of the directors. Id.
Where insolvent corporation is unable to con-

tinue business, and directors sell property to new
corporation of which they are officers and stock-
holders, stockholders of old corporation who com-
plain that property sold for less than its value
can recover only losses sustained by old corpora-
tion by reason of price received. Where it ap-
pears that corporation and stockholders were
gainers and no losers by transaction, they are not
entitled to relief. Bank v. Iron Co., 97 Mo. 38;
s. c, 10 S. W. Kep. 865.
Stockholder who takes part in sale of property,

and who afterward ratifies such sale, will not be
beard to complain that property sold for less than
its value. Id.
The presumption is that the appointment of a

receiver by a court having jurisdiction is valid.
Packet Co. v. Davidson, 13 Mo. 561. His appoint-
ment and his acts cannot be collaterally attacked.
Id.
A receiver held properly appointed for a cor-

poration whose officers had divei-ted corporate
funds to their own use. Glover v. St. Louis, etc.,

Co., 40 S. W. Rep. 110.]

§ 2792. The .lurisdictlon conferred by this

article shall be exercised as in ordinary
cases, on petitions filed by or at the instance
of any director, trustee or other officer of
such corporation having a general superin-

tendence of its concerns, or at the instance
of any creditor or stockholder of such cor-

poration.

R. 8., § 2193, provides for appointment of re-

ceivers In cases not otherwise provided for.

[Under above section and section 219T? a judge
may, in vacation, appoint a receiver for a cor-
poration. Glover v. St. Louis, etc., Co., 40 S. W.
Rep. 110.]

CHAPTER XLVII.
Crimes and Punishments.

ARTICLE III. OFFENSES AGAINST PUBLIC
AND PRIVATE PROPERTY.

Sec. 3571. Fraudulent acts of agents of corpora-
tions.

3572. Fraudulent Issue of stock.

§ 3571. Every officer or agent of any in-

cori>orated company or corporation, formed
or existing under or by virtue of the laws
of any of the United S^tates. who shall

within this State willfully and designedly
sign or procure to be signed, with intent
to issue, sell or [pledge, or cause to be issued,

sold or pledged, or shall willfully and de-
signedly issue, sell or pledge, or cause to be
issued, sold or pledged, any false or fraudu-
lent certificate or other evidence of the
ownership or transfer of any share or shares
of the capital stock of such incorporated
company or corporation, or any false or
fraudulent bond or evidence of debt of such
incorporated company or corporation, or any
certificate or other evidence of the owner-
ship or transfer of any share or shares in

such incorporated company or corporation,
or any instrument purporting to be a cer-

tificate or other evidence of ownership or
transfer of such share or shares, or pur-
porting to be such bond or evidence of debt,
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the signing, issuing, selling or pledging of
which shall not be authorized by the charter
and by-laws of such incorporated company
or coi'poration, or some amendment thereof,
shall be deemed guilty of a felony, and shall
be punished by a fine not exceeding three
thousand dollars, and imprisonment in the
State prison for a term not less than three
nor more than seven years.

§ 3572. Every officer or agent of every in-

corporated company, joint-stock company or
corporation formed or existing under or by
virtue of the laws of any of the United
States, who shall, within this State, know-
ingly, willfully and designedly sign or pro-
cure to be signed, with intent to issue or
pledge, or caused to be issued, sold or
pledged, or who shall willfully, knowingly
and designedly issue, sell or pledge, or caused
to be issued, sold or pledged, any certificate

or other evidence of the ownership or trans-
fer of any share or shares of the capital
stock of such incorporated company, joint-

stock company or corporation, or any bond
or evidence of debt of such incorporated com-
pany, joint-stock company or corporation, or
any instrument purporting to be a certificate

or other evidence of ownership or transfer
of such share or shares, or purporting to be
such bond or evidence of debt, without being
thereunto first authorized and empowered
by such incorporated company, joint-stock

company or corporation, and every such ofll-

cer and agent who shall reissue, sell, pledge
or dispose of any surrendered or canceled
certificate or other evidence of the ownership
or transfer of any such share or shares, or of

any right or interest therein, with the intent

of defrauding any such corporation or any
person or persons, shall be deemed guilty of

a felony, and shall be punished by a fine

not exceeding three thousand dollars, and
imprisoned in the penitentiary not less than
three nor more than seven years.

Issuance of stock. §§ 2496-2502.

CHAPTER LXin.

Executions.

Sec. 4911. Employes and laborers preferred cred-
itors.

4924. Officers of corporations to furnish sher-

iffs, etc., with certificate of shares,
etc.

4925. Execution, hovr levied, in such cases.

4927. Pi-oceedinirs wlien sliarps weizod in exo-

cution are claimed by another party.

4928. Officer shall return claim, with bond,
to the court, when.

4953. Bill of sale of stock in corporation to

be made; effect thereof.

§ 4911. Hereafter when the property of any
company, corporation, firm or persons shall

be seized upon by any process of any court

of this State, or when their business shall

be suspended by the action of creditors, or be

put into the hands of a receiver or trustee,

then in all such cases the debts owing to

laborers or servants, which have accrued by
reason of their labor or employment, to an
amount not exceeding one hundred dollars
to each employe, for work or labor performed
within six months next preceding the seizure
or transfer of such property, shall be con-
sidered and treated as preferred debts, and
such laborers or employes shaJl be preferred
creditors, and shall be first paid in full; and
if there be not sufficient to pay them in full,

then the same shall be paid to them pro rata,
after paying costs. Any such laborer or ser-

vant desiring to enforce his or her claim for
wages under this chapter shall present a
statement under oath showing tlie amount
due after allowing all just credits and set-

offs, the kind of work for which such w^ages
are due, and when performed, to the officer,

person or court charged with such property,
within ten days after the seizure thereof
on any execution or writ of attachment, or
within thirty days after the same may have
been placed in the hands of any receiver
or trustee; and thereupon it shall be the duty
of the person or court receiving such state-

ment to pay the amount of such claim or
claims to the person or persons entitled
thereto, after first paying all costs occasioned
by the seizure of such property, out of the
proceeds of the sale of the property seized:
Provided, That any person interested may
contest any such claim or claims, or any
part thereof, by filing exceptions thereto, sup-
ported by affidavit, with the officer having
the custody of such property; and thereupon
the claimant shall be required to reduce his
claim to judgment before some court hav-
ing jurisdiction thereof before any part
thereof shall be paid.

See § 2538, and cross-references.

[Section applied and construed. Holland v. De-
priest, 56 Mo. App. 514.]

§ 4924. When an execution shall be issued
against any person, being the owner of any
shares or stock in any Iiank. insnnincc com-
pany or other corporation, it shall be the
duty of the cashiin-. secretary or chief clerk
of such bank, insurance company or other
corporation, upon the request of the officer

having such execution, to furnish him with
a certificate, under his hand, stating the
number of rights or shares the defendant
holds in the stock of such bank, company or
corporation, Avitli the incumbrance thereon.

See § 2508, subd. 2, and cross-references. Pen-
alty on chief officer. § 7541.

[Franchise of corporation not subject to levy
and sale under execution. Stewart v. Jones, 40
Mo. 140. Above section construed. Banking Co.
V. Rank, 113 Mo. 17; s. c, 20 S. W. Rep. 690;
Smith V. Mining Co., 47 Mo. App. 415.]

§ 4! '25. The officer upon obtaining such In-

formation, or in any other manner, may
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make a levy af such execution on such
rights or shares by leaving a true copy of
such writ with the cashier, secretary or chief
clerk; and If there be no such officer, then
with some officer of such bank, association,
joint-stock company or corporation, with an
attested certificate by the officer making the
levy that he levies upon and takes such
rights and shares to satisfy such execution.

Shares subject to attachment. § 540.

§ 4927. When personal property, or any
shares in any bank, association, joint-stock
company or corporation, or other effects,

shall be seized by virtue of any execution,
and any person other than the debtor in the
execution shall, in writing, verified by affi-

davit of himself or some credible person,
claim such property, or any part thereof,
and shall in such claim set forth the right,
title or interest of such claimant in and to
such property, or any part thereof, and de-
liver such wi-itten claim to the officer mak-
ing such seizure, such officer shall at once
deliver a copy of such written claim to the
execution creditor or his attorney of record;
and if such execution creditor shall fail,

within a reasonable time thereafter, to exe-
cute and deliver or tender to such officer a
bond, payable to the State of Missouri, with
one or more sufficient sureties, residents of
the county, to be approved by the officer,

conditioned to indemnify such officer and
claimant against all damages and costs that
may accx'ue to such officer, or to such claim-
ant, by reason of the seizure and sale of
such property, the officer shall abandon such
levy and release the property to the claimant.
If the execution creditor shall execute and
deliver such bond to the officer, the claimant
may, at any time before the sale of the prop-
erty, take possession thereof, upon executing
and delivering to the officer a bond, with
one or more sufficient sureties, resident of
the county, to be approved by him, payable
to the State of Missouri, and conditioned
that the property shall be safely kept and
preserved from damage, and be forthcoming
when and where the court shall direct, and
for the payment of all costs that shall in
the matter of such claim be adjudged against
the claimant. Such bouds may be sued on,

at the instance of any person injured, in

the name of the State, to the use of such
person, for any breach of the condition of
such bonds; and the damage which such
person shall sustain shall be recovered
thereon, if the execution creditor shall give
bond, as above provided.

See § 2508, subd. 2, and cross-references.

§ 4928. The officer shall return the claim,
and such bond or bonds as shall have been
taken by him, to the court to which the exe-
cution may be returnable, on or before the
first day of the next term thereof, and the

clerk shall enter the matter upon the docket,
as near as may be, as civil cases are dock-
eted, and the matter shall, unless continued
for cause, be tried at the term at which the
claim is returned. The execution creditor
shall answer or demiu- to the claim returned
by the officer on or before the second day
of the term, and the claimant may reply to
the answer within such time as may be di-
rected by the court; and all proceedings in
relation to such claim shall be governed, as
far as practicable, by the law relating to
pleadings and practice in civil actions. If
the execution creditor shall fail to answer or
demur, as herein provided, or the judgment
shall be in favor of the claimant, the court
shall by its order direct the officer to re-
lease such property to the claimant, and
shall enter judgment for costs against the
execution creditor and his sureties. If the
judgment shall be for the execution creditor,
it shall be against the claimant and his sure-
ties in like manner, and the court shall order
the property sold, and a certified copy of
sueli order shall be delivered to tlie officer,

and shall have the force and effect of and
be proceeded upon as special execution.

[See Lloyd v. Tracy, 53 Mo. App. 178; State v.
Durant, id. 495.]

§ 495.3. When any rights or shares of stock
In any bank, association, joint-stock company
or corporation shall be sold, the officer mak-
ing such sale shall execute an instrument in

writing, reciting the sale and payment of
the consideration, and conveying to the piu*-

chaser such rights and shares, and shall also
leave with the cashier, secretary or chief
clerk, or, if there be none, with any other
officer of such bank, association, joint-stock
company or corporation, a copy of the execu-
tion and his return thereon; and the pur-
chaser shall thereupon be entitled to all divi-

dends and stock, and to the same privileges

as a member of such company or corporation
as such debtor was entitled to.

See § 2508, subd. 2, and cross-references.

[The purchaser at execution sale under above
section is entitled to all the privileges of the
debtor stockholder, whether the company chooses
to recognize him or not. Kahn v. Bank, 70 Mo.
269.]

CHAPTER LXXIV.
Garnishments.

Sec. 5222. Notice of garnishment, how served on
corporation.

§ 5222. Notice of garnishment shall be
served on a corporation in writing, by de-
livering such notice, or a copy thereof, to

the president, secretary, treasurer, cashier
or other chief or managing officer of such
corporation: Provided, Such notice may be
served on railroad corporations by deliver-

ing the same, or a copy thereof, to the near-
est station ox freight agent of such corpora-
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tion, in the county in which the cause of
action is pending.

See § 2508, subd. 2, and cross-references.

[Service on railroad company must be upon " ttie

station or freiglit agent." Werries v. R. It. Co.,
19 Mo. App. 398; Haley v. R. R. Co., 80 id. 112;
Mangold v. Dooley, 89 id. Ill; s. c, 1 S. W. Rep.
126. Service on foreign insurance companv. Gates
V. Tusten. SO Mo. i;:!; s. c, 14 S. W. Rep. 827.
Objection on ground of defective service may be
made by garnishee, even after the general ap-
pearance and filing of answer. Fletcher v. Wear,
81 Mo. 524. The return should show that the
offlcer had attached the property or evidence of
debt " in his hands." Norvell v. Porter, 62 Mo.
310; Fletcher v. Wear, supra; Connor v. Pope, 18
Mo. App. 86. But such return should be indorsed
on the writ, not upon the notice of garnishment.
Todd V. Ry. Co.. 33 Mo. App. 112.]

CHAPTER CVI.

Manufacturers' Licenses.

Sec. 6821. Manufacturers to be taxed.
6822. Manufacturer defined.

§ 6821. All manufacturers in this State
shall be licensed and taxed on all raw ma-
terial and finished i»rodncts. as well as all

the tools, machinery and appliances used by
them, in the same manner as is or may be
provided by law for the taxing and licens-

ing of merchants; and no county, city, town,
township or municipal authority thereof,

shall ever levy any greater amount of tax
against any manufacturer than is levied

against merchants for the same period: Pro-
vided. That manufacturers shall file, sepa-
rately, their sworn statement of the greatest
aggregate amount of raw material and fin-

ished products which they may have had on
hand between the first Monday in March
and the first Monday in June, of the then
current year, on any one day between said
times, as well as the tools, machinery and
appliances used in conducting their business
or owned by them on the first day of June
of each year; Provided further, That noth-
ing in this chapter be so construed as to ap-
ply to manufacturers whose raw materials,

finished products, tools, machinery and ap-
pliances, in the aggregate amount, be less

than one thousand dollars. Licenses issued
under this chapter shall be for one year,

ending on the first day of June of the then
current year, and no other or greater amount
of tax of any kind, whether State or local,

shall be assessed, levied or collected by the

State, or any county or municipality, on such
raw material, finished products, tools, ma-
chinery and appliances, than is levied for the
same year upon merchandise, under the law
regulating merchants' license.

§ 6822. Every person, company or corpora-
tion who shall hold or purchase personal
property for the purpose of adding to the
value thereof by any process of manufactur-
ing, refining, or by the combination of differ-

ent materials, shall be held to be a manu-
facturer for the purposes of the foregoing
section.
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CHAPTER CXXXII.

Quo Warranto.

Sec. 7390. Information to be exhibited, when; by
whom.

7391. Proceedings in, how governed.
7392. An information may be exhibited

against several persons, when.
7393. Defendant shall appear and answer at

same term.
7394. Judgment.
7395. The court may fix time for pleading.

§ 7390. In case any person shall usurp.
Intrude into or unlawfully hold or execute
any ofiice or franchise, the attorney-general
of the State, or any circuit or prosecuting
attorney of the county in which the action
Is commenced, shall exhibit to the circuit

court, or other court having concurrent juris-

diction therewith in civil cases, an informa-
tion in the nature of a quo warranto, at the
relation of any person desiring to prosecute
the same; and when such information has
been filed and proceedings have been com-
menced, the same shall not be dismissed or
discontinued without the consent of the per-
son named therein as the relator; but such
relator shall have the right to prosecute the
same to final judgment, either by himself or
by attorney * * *

See § 2508, subd. 2, and cross-references. Con-
tested corporate elections. § 2512. See note on
general powers, under § 2508.

[An action of quo warranto is one at law, and
the finding of fact, if supported by substantial
evidence, is conclusive upon an appellate court.
State V. Alt, 26 Mo. App. 673. And in absence
of statutory provision is governed by the com-
mon law State v. Townsley, 56 Mo. 107.
Violation of cliarter cannot be talven advantage

of collaterally, but on a direct proceeding only.
Bank V. Merchants, 10 Mo. 123.
Action of quo warranto instituted against cor-

poration admits corporate existence, and does not
lie when corporation is not charged with misuser
or non-user of franchises, nor with usurpation of
franchises granted to it. State v. Koad Co., 37
Mo. App. 496.
Attorney-general or circuit attorney is proper

person to institute proceedings by quo warranta
against corporation, for misappropriation of funds;
to charge attorney-general or circuit attorney with
this duty, written complaint should be made to
him by some creditable person required by the
statute. Tyree v. Bi-ngham, lOO Mo. 451; s. c, 13
S. W. Rep. 952.
Corporation by omitting to perform a duty Im-

posed by its charter does not ipso facto cease to
be a corporation, but exposes itself to being de-
prived of Its corporate character and franchises
by a quo warranto proceeding Instituted by the
State. Ford v. R. R. Co., 52 Mo. App. 439.
Where State assails a corporation by quo war-*

ranto for illegal acts. It must charge and prove
the abuse or misuse of its franchise relied upon
as ground of forfeiture. State v. Talbot, 123 Mo.
69; s. c, 27 S. W. Rep. 366.

Proceedings in equity is not the proper remedy
to enforce the forfeiture of a franchise. State
ex rel. v. Ry. Co., 41 S. W. Rep. 955.
An information against a corporation held to

sufliciently charge that the acts constituting tho
misuser were designedly done. Scate ex rel.
v. Equitable L. & I. Co., 41 S. W. Rep. 916.
Quo warranto for usurping corporate powers

is properly brought against the officers of such
corporation as individuals. State ex rel. v.
Fleming, 44 S. W. Rep. 758.]
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§ 7391. The relator shall be named as such,
In the information against such person usurp-
ing, intruding into or unlawfully holding
or executing any such office or franchise,

and shall proceed thereon in such manner
as is usual in cases of information in the
nature of a quo warranto.

§ 7392. If it shall appear to such court that
the several rights of divers persons to the
same office or franchise may propei'ly be de-

termined on one information, the said court
may give leave to exhibit one information
against several persons, to try their respect-

ive rights to such office or franchise.

§ 7393. Such person, against whom an in-

formation in the nature of a quo warranto
shall be prosecuted, shall appear and answer
at the same term in which the same informa-
tion shall be filed, unless the court shall give
further time; and such person prosecuting
such information shall proceed thereupon
with the most convenient speed.

§ 7391. In case any person, against whom
any such information in the nature of a
quo warranto shall be prosecuted, shall be
adjudged guilty of any usui-pation of, or in-

trusion into, or unlawfully holding and exe-

cuting any office or franchise, it may be laAv-

ful for the court as well to give judgment
of ouster against such person from any of

the said offices or franchises, as to fine such
person for his usurpation of, intruding into

or unlawfully holding and executing any
such office or franchise, and to give judgment
that the relator in such information named
shall recover his costs of such prosecution;

and if judgment shall be given for the de-

fendant in such information, he shall re-

cover his costs against such relator.

§ 7395. The court in which any information
shall be exhibited shall allow to the relator

and the defendant such convenient time to

answer, reply or demur, as shall seem just

and reasonable.

[Quo warranto in this State Is essentially a
civil action, and Is subject to the rules governing
pleading in civil cases. State v. Kupferie, 44
Mo. 154; State v. Steers, id. 223.]

CHAPTER CXXXVIII.

The Assessment and Collection of the
Revenue.

Art. I. Taxation and equalization.
II. The assessment of property.
III. Collection of the revenue.

ARTICLE I. TAXATION AND EQUALIZATION.

Sec. 7503. Property taxable for State purposes.
7508. Personal property to be assessed vrhere

the owner resides.
7510. Certain terms defined.

§ 7503. For the support of the government
of the State, the payment of the public debt,

and the advancement of the public interest,

taxes shall be levied on all property, real

and personal, except as stated in the next

section.

See Const., art. X, § 2, and cross-references.

§ 7508. All personal property, of whatso-
ever nature ami character, situate in a county
other than the one in which the owner re-

sides, shall be assessed in the county where
the owner resides; and all notes, bonds or
other evidences of debt, made taxable by
the laws of this State, held in any State or
territory other than that in which the owner
resides, shall be assessed in the county where
the owner resides; and the owner, in listing,

shall specifically state in what county. State
or territoiT it is situate or held.

See Const., art. X, § 2, and cross-references.

§ 7510. * * * The term " bonds," or
" stoclvs," wherever used in this chapter,

shall be held to mean and include bonds or
stoclvS of whatsoever kind, whether issued

by incorporated or unincorpoi'ated companies,
* * held or controlled by persons resid-

ing in this State, whether for themselves
or as guardians, trustees or agents, on which
the holder or owner thereof is receivfng or

is entitled to receive interest for themselves
or others. The terms " capital stocli " and
" shares of capital stock," wherever used in

this chapter, shall be held to mean and in-

clude the capital stock of every association,

corporation, joint-stock or other company, the
stock or capital of which is or may be di-

vided into sliares which are transferable by
the owner, for the taxation of the capital

stock of which association, corporation, joint-

stoclv or other company no special provision
is made by this chapter, held by persons re-

siding in this State, either for themselves
or as guardians, executors, administrators,
trustees or agents. The term " personal
property," wherever used in this chapter,

shall be held to mean and include bonds,
stocks, moneys, credits, the capital stock,

undivided profits, and all other means not
forming part of the capital stock of every
company, whether incorporated or unincor-
porated, and every share, portion or interest

in such stock, profits or means, by whatso-
ever name they may be designated; * * *

the word " person," as used in this chapter,

shall be held to mean and include person,

firm, company, corporation or otherwise,
whenever the case may so require its use or
application.

See Const., art. X, § 2, and cross-references.

ARTICLE IL THE ASSESSMENT OF PROP-
ERTY.

Sec. 7538. Assessment of manufacturing and busi-
ness companies and stock in other
corporations.

7541. Penalty on chief officer of corporation.

§ 7538. (As amended April 1, 1891.) The
property of manufacturing companies and
other corporations named in article eight,

chapter forty-two, and of all other coi-pora-

tions, the taxation of which is not otherwise
provided for by law, shall be assessed and
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taxed as the property of individuals. Per-
sons owning shares of stock in banks, or
any joint-stock Institution or association do-
ing a banking business, or any insurance com-
pany, whether of fire, marine, life, health,
accident or other insurance, incorporated
under or by any law of the United States
or of this State, shall not be required to de-
liver to the assessors a list thereof; but the
president or other chief officer of such cor-
poration, institution or association shall,

under oath, deliver to the assessor a list

of all shares of stock held therein and the
names of the persons who hold the same,
with the face value thereof,, and shall also
deliver to the assessor a complete statement
of all reserve funds, undivided profits, pre-
miums or earnings, and all other values be-
longing to such corporations, companies, in-

stitutions or associations. And such state-

ment of shares of stock, together with the
statement of reserve funds, undivided profits,

premitims or earnings and other values so
delivered to or furnished the assessor, shall,

for the pui-poses of taxation, be treated as
that amount of money, less the taxable value
of the real estate and fixtures, subject to

the right of the parties in interest, to show
the impairment of such shares of stock be-
fore the bard of equalization. IM-ivate

bankers, brokers, money brokers and ex-

change dealers shall make like returns and
be assessed and taxed thereon in like man-
ner as hereinabove provided. Insurance com-
panies or any corporations or associations
doing business on the mutual plan without
capital stock, shall make like returns of the
net valtie of all assets or values belonging
thereto, which net value shall be assessed
and taxed in the manner hereinbefore pro-
vided: Provided, however, That tiie license

hereafter required to be paid by any such
bankers, brokers and dealers, in addition to

such taxes, shall not exceed one hundred
dollars per annum.

See Const., art. X, § 2, and cross-references, and
Act of 1891, at p 46.

[Property of corporation Is represented by Its

shares of stock, and there cannot be for purposes
of taxation any other property over and aliove
stock held by stockholders. R. R. Co. v. Shack-
lett, 30 Mo. 550; State v. R. R. Co., 37 Id. 265.
Corporation chartered abroad but acting by Its

agent In this State, Is resident of State for pur-
poses of taxation on property situated within
State. St. Louis v. Ferry Co., 40 Mo. 580.

All after-acquired capital stock or property of a
corporation, as well as the original stock, is liable
to assessment. Ins. Co. v. Charles, 47 Mo. 462.
Shares of stock owned by Individuals In manu-
facturing companies are not subject to taxation.
Valle V. Ziegler, 84 Mo. 214.

The situs of shares of stock in a corporation is

residence of the owner, where statute does not
declare to the contrary, but if taxed to him as
personal estate it is properly taxable by the juris-
diction to M'hlch his person is subject, whether
the corporation be foreign or domestic. Ogden v.
Citv. 90 Mo. ',2?,\ s. c, 3 S. W. Rep. 25; School
District v. \Vickersham, 34 Mo. App. 341.
The assessment for taxes required to be made

upon corporate stock is not a charge against the
corporation, and the tax is not payable by the
receiver of an insolvent or dissolved corporation.
Relfe v. Ins. Co., 11 Mo. App. 374.
As to taxation of corporations, see B. & S.

Assn. v. Lightner, 42 Mo. 421; 47 id. 393; Life
Assn. V. Assessors, 49 id. 512.]

§ 7541. If the president or other chief offi-

cer of any such corporation fail to comply
with the provisions of this article, he shall

forfeit to the State the sum of one thousand
dollars, to be recovered by indictment in

any court of competent jurisdiction.

See § 4924.

[Assessment of taxes against bank stock must
be made against the shareholders personally.
State V. Bank, 87 Mo. 44L]

ARTICLE III. COLLECTION
REVENUE.

OF THE

Sec. 7610. Shares of stock may be sold for non-
payment of taxes.

7611. Penalty for failure to give Information.

§ 7610. The cashier, secretary or chief clerk

of any corporation, the shares of which are
taxable by law, at the request of the collector

shall give him a certificate under his hand,
showing the number and amount of shares
held in the stock of such corporation, the
names of the holders and the incumbranceg
thereon; and such collector, in default of the
payment by the corporation of the taxes due
thereon, as required by this chapter, shall
seize and sell the same in the manner pre-
scribed in this chapter, and the purchaser
thereof shall be admitted to all the rights,

powers and privileges that the holders of
such shares had at the time of seizing the
same, and shall be entered by such corpora-
tion on their books as the owner of such
shares.

See Const., art. X, § 2, and cross-references.

§ 7611. If any corporation or any officer

thereof shall fail to c-omply with the provi-
sions of the preceding section, such corpora-
tion shall forfeit to the State the sum of
one thousand dollars, to be recovered by
civil action in the name of the State in any
court of competent jurisdiction.
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LEGISLATIVE ACTS RELATING TO CORPORATIONS ENACTED
SITBSEaUENTLY TO 1889.

1. To require corporations to have general ofiQces

in this State, and to keep therein certain
books and papers.

2. To provide for assessment of personal property
of manufacturing and business corporations.

3. To prohibit pools, trusts and conspiracies to

control prices.
4. To compel corporations to restore grants of

property before removal of factories.

5. Relating to health and safety of employes.
6. Prescribing conditions upon which foreign cor-

poration may do business.
7. To prevent abridgment of rights of employes.
8. To require corporations to report annually to

secretary of State.
9. To restrict right of aliens to hold real estate.

10. To prohibit foreign corporations from actlntr

as trustees in any deed of trust.

11. To provide for endowment of the btate univer-
sity.

. ,

12. To provide for payment of wages in lawful
money.

13. To prevent corrupt practices at elections.

14. To restrict employment of children.

Act 1.

AN ACT to require corporations to have
their general offices in this State, and to

keep therein certain books and papers, pro-

viding penalty for failure to obey, repeal-

ing inconsistent acts, and declaring an
emergency requiring that this act take

effect immediately.

Be It enacted by the general assembly of

the State of Missouri, as follows:

Section 1. (As amended March 20, 1893.)

Every corporation created by or existing un-

der the laws of this State shall have and
keep a general office for the transaction of

business, and shall have and keep such office

within this State, and shall have at least

three of its directors citizens and residents

of this State; and in case such a coi-poratioh

is a railroad or a railw^ay company, it shall

have such general office located on or near
the line of its road or route mentioned in

its c±iarter or articles of association. Every
corporation, wherever or however created or

existing, which owns, conti-ols or operates a

railroad of one hundred and fifty miles or

more in length in this State, and which
railroad in this State was constructed under
a franchise or charter granted by or derived

from this State, shall have its general office

for the control, operation and management
of such railroad located in this State, and
on or near the line of the said railroad:

Provided, That where two or rnore such
railroads are imder a common control or

management, the maintenance of but one
general office therefor within this State, and
upon the line of some one of such railroads,

shall be required. At such general office

shall be kept the offices of the superin-

tendent, general manager or director, traffic

manager, auditor, treasurer and paymaster,
general freight agent and general ticket and
passenger agent, under whatever name the
duties usually pertaining to such offices may
be transacted, together wath all books of
account and papers appertaining to the busi-

ness of such offices; and if the corporation

was created by or exists under the laws of
this State, there shall also be kept at such
general office the office of the secretary of
the corporation, and all of the records and
books of such corporation.

§ 2. Any corporation failing or refusing to

obey or comply with any of the provisions of
the foregoing section for the period of six

months, shall be deemed and held to have
forfeited any charter or franchise granted
by or derived from this State, and shall be
enjoined from transacting any business
within the limits of this State; and such
forfeiture and injunction may be decreed
by any circuit court of any county in which
such corporation may do business, or into

which any line of such railroad or railway
may extend, in a suit to be Instituted for
that purpose, in the name of the State of
Missouri, by the prosecuting attorney of the
county In which such suit Is prosecuted.

§ 3. All acts or parts of acts conflicting

or inconsistent with the provisions of this

act are hereby repealed.

§ 4. The need of a law In this State to

protect corporations from Interference with
their affairs under the laws of other States

constitutes an emergency within the intent

and meaning of the Constitution, which re-

quires that this act take effect Immediately;
therefore, this act shall take effect and be
in force from and after the day of Its pas-
sage.
(Approved March 10, 1891.)

See § 2503. Foreign corporation to have offices

in State. Act of 1891, at p. 53.

Act 2.

AN ACT to provide for the assessment of
personal property of manufacturing and
business corporations situated In counties
other than where such corporations may
be located.

Be It enacted by the general assembly of

the State of Missouri, as follows:

Section 1. All personal property of business
and manufacturing coi-poratlons shall be
taxable In the county In which such prop-

erty may be situated on the 1st day of June
of the year for which such taxes may be
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assessed, and every business or manufactur-
ing coi-poration having or ovrning personal
property on the 1st day of June In each
year, which shall, on said date, be situated
in any other county than the one in which
said corporation is located, shall make re-
turn thereof to the assessor of such county
where situated, In the same manner as other
personal property is required by law to be
returned. This act shall not apply to rail-
road or banking coi-porations.
(Approved March 26, 1891.)

See Const., art. X, § 2, and cross-references.
Stock of corporation deemed personal estate.

§ 2502. Taxation. §§ 7538 et seq.

Act 3.

AN ACT providing for the punishment of
pools, trusts and conspiracies to control
prices, and as to evidence and prosecution
in such cases.

Be it enacted by the general assembly of
the State of Missouri, as follows:

Section 1. (As amended April 11, 1895, and
March 24, 1897.) Any corporation organized
under the laws of this or any other State or
•countrjr for transacting or conducting any
kind of business In this State, or which
does transact or conduct any kind of busi-

ness in this State, or any partnership or in-

dividual, or other association of persons
whatsoever, who shall create, enter into, be-

come a member of, or a pai-ty to any pool,

trust, agreement, combination, confederation
or understanding with any other corpora-
tion, partnership, individual or any other
person or association of persons, to regulate
or fix the price of any article of manufacture,
mechanism, merchandise, commodity, con-
venience, repair, any product of mining, or
any article or thing whatsoever, or the price
or premium to be paid for insuring prop-
erty against loss or damage by tire, light-

ning or storm, or to maintain said price when
so regulated or fixed, or shall enter into,

become a member of or a party to any
pool, agreement, contract, combination or
confederation to fix or limit tlie amount
or quantity of any article of manufacture,
mechanism, merchandise, commodity, con-
venience, repair, any product of mining, or
any ai-ticle or thing Avliatsoever, or the
price or premium to be paid for insuring
property against loss or damage by fire,

lightning or storm, sliall be deemed and
adjudged guilty of a conspiracy to defraud,
and be subject to penalties as provided in

this act: Provided, however. That the pro-
visions of this section shall not apply to

agreements of fire insui'ance companies, or
their agents, or boards of fire underwriters,
to regulate the price or premium to be paid
for insuring property against loss or damage
by fire, lightning or storm in cities in this

State which now have or which may here-
after acquire a population of one hundred

thousand inhabitants or more; And provided,
further. That if such insurance companies
or their agents, or the board of fire under-
writers doing business in any such city,

shall combine in such city, either directly
or indirectly, or agree or attempt to agree,
directly or indirectly, to fix or regulate the
price or premium to be paid for insuring
property located wholly outside of such city

against loss or damage by fire, lightning or
storm, such company so violating the pro-
visions of this act, either by itself, its

agents, or by any such board of under-
ua-iters, shall be taken and deemed to have
forfeited its rights to do business in this
State, and shall become liable to all the
penalties and forfeitures provided for by
tlie provisions of this act.

§ la. (Enacted March 24, 189 T.) That from
and after the passage of this act all
arrangements, contracts, agreements or com-
binations between persons or corporations, or
between persons or any association of per-

sons and coi-porations, designed or made
with a view to lessen, or which tend to
lessen full and free competition in the im-
portation, manufacture or sale of any article,

product or commodity in this State, and
all arrangements, combinations, contracts
or agreements, whereby, or under the terms
of which, it is proposed, stipulated, pro-
vided, agreed or understood that any per-
son, association of persons or corporations
doing business in this State, shall deal in,

sell or offer for sale in this State, any
particular or specified article, product or
commodity, and shall not during the con-
tinuance or existence of any such aiTauge-
ment, combination, contract or agi'eemeut,
deal in, sell or offer for sale in this State,
any competing article, product or commodity,
are hereby declared to be against public
policy, unlawful and void; and any person,
association of persons or corporation be-
coming a party to any such an-angeraent,
contract, agreement or combination, shall be
deemed and adjudged guilty of a conspiracy
to defraud, and be subject to the penalties
provided for in the act of which this act
is amendatory.

§ 2. It shall not be lawful for any cor-
poration to issue or to own trust certificates,

or for any corporation, agent, officer or em-
ploye, or the directors or stockholders of any
C()iT3oration, to enter into any combination,
contract or agx-eement with any person- or
persons, coi-poration or coi-porations, or with
any stockholder or director thereof, the pur-
pose and effect of which combination, con-
tract or agreement shall be to place the
management or control of such combination
or combinations, or the manufactured prod-
uct thereof, in the hands of any trustee or
trustees, with the intent to limit or fix the
price or lessen the production and sale of
any article of commerce, use or consump-
tion, or to prevent, restrict or diminish the
manufacture or output of any such article.
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§ 3. (As amended April 11, 1895.) Any
coii)oration or company, individual, firm or

association violating any of the provisions

of this act, shall forfeit not less than five

dollars nor more than one hundred dollars

for each day it sliall continue to do so, to

be recovered by an action in the name of

the State, at the relation of the attorney-
general, circuit or prosecuting attorney —
moneys thus i-ecovered to go into the county
school fund of the county in whicli the
cause accrues, and in the city of St. Louis
into the school fund of said city.

§ 4. Any contract or agreement in viola-

tion of any provision of the preceding sec-

tions of this act shall be absolutely void.

§ 5. Any purchaser of any aiiucle or com-
modity from any individual, company or

corporation transacting business contrary to

any provision of the preceding sections of

this act shall not be liable for the price

or payment of such article or commodity,
and may plead this act as a defense to any
suit for svich price or payment.

§ 6. (As amended April 11, 1895.) Any
corporation created or organized by or un-
der the laws of this State, which shall vio-

late any provisions of the preceding sections

of this act, shall thereby forfeit its corpo-

rate rights and franchises; and its corporate
existence sliall, upon proper proof being
made thereof in any court of competent
jurisdiction in this State, be by the court
declared forfeited, void and of non-effect,

and shall thereupon cease and determine;
and any corporation created or organized
by or under the laws of any other State or

country, which shall violate any provisions
of the preceding sections of this act, shall

thereby forfeit its right and privilege there-

after to do any business in this State, and
upon proper proof being made thereof in

any court of competent jurisdiction in this

State, its right and privilege to do business
in this State shall be declared forfeited;

and in all proceedings to have such for-

feiture declared, proof that any person Avho
has been acting as the agent of such
foreign corporation in ti-ansacting its busi-

ness in this State has been, while acting
as such agent, and in tlie name, belialf or
interest of such foreign coii^oration, violat-

ing any provision of the preceding section of
this act, shall be received as prima facie
proof of the act of the corporation itself;

and it shall be the duty of the clerk of said
court to certify the decree thereof to the
secretary of State, and if it be an insurance
company, also to the superintendent of the
insurance department. avIio sliall talie notice
and be governed thereby as to the corporate
powers and rights of said coi-poration.

§ 6a. (Enacted March 24, 1897.) That
whenever the corporate rights and fran-
chises of any corporation organized under
the laws of this State have been declared
forfeited by the judgment of a court of
competent jurisdiction for any violation of

the provisions of this act. or of the act of
which this act is a-nendatory, and when-
ever the right and privilege of any corpora-
tion organized under the laws of any other
State or country to do business in this

State has been declared forfeited by the
judgment of a court of competent jurisdic-

tion for any violations of the provisions of
this act or of the act of which this act
is amendatory, it shall thereafter be unlaw-
ful for any person, association of persons
or coiTDoration to deal in, sell or offer for
sale iu this State any article, product or
commodity made, produced or manufactured,
in whole or in part, by any corporation
whose rights, franchises or privileges have
been so declared to be forfeited; and tlie

foregoing provisions of this section are
hereby made applicable in all respects to

the successor or assigns of any corporation
whose rights, franchises or privileges have
been so forfeited. Any person violating the
provisions of this section is hereby declared
to be guilty of a felony, and u])on conviction,
shall be punished by imprisonment in the
penitentiary for a term not exceeding three
years, or by imprisonment in the county
jail for a term not exceeding one year, or
by a fine not less than one liundred dollars
nor more than one thousand dollars, or by
both such fine and jail imprisonment: Pro-
vided. That no statement made by any per-
son in any affidavit made under the pro-
visions of sections seven and eight of the
act of which this act is amendatory shall

be competent as evidence against such per-
son in any criminal prosecutions brought
under this section.

§ 7. (As amended April 11, 1895, and March
24. 1897.) It shall be the duty of the secre-

tary of State, on or about the first day of
July of eacli year, to address to the presi-

dent, secretary or treasurer of eacli incor-

porated company doing business in this

State, a letter of inquiry as to' whether the
said coii:)oration has all or any part of its

business or interest in or with any trust,

combination or association of persons or
stockholders, as named in the preceding pro-
visions of this act. and to require an an-
swer, under oatli of the president, secretary
or trea.surer or any director of said company.
A form of aflidavit shall be enclosed in

said letter of inquii-y as follows:

Affidavit

State of Missouri, )

County of j

** *

I , do solemnly swear that I am the
(president, secretary, [treasurer] or

director) of the corporation known and
styled , duly incorporated under the
laws of , on the .... day of

18.., and now transacting or conducting
business in the State of Missouri, and that
I am duly authorized to represent said cor-

poration in the making of this affidavit, and
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I do further solemnly swear that the said
, known and styled as aforesaid,

has not, since the .... day of
(naming the day upon which this act takes
effect) created, entered into or become a
member of or a party to. and was not. on
the .... day , nor at any day since
that date, and is not now a member of or
a party to any pool, trust, agreement, com-
bination, confederation or understanding
with any other eoiTporatiou. partnership, in-

dividual, or any other person or association
of persons, to regulate or fix the price of
any article of manufacture, mechanism,
merchandise, commodity, convenience, re-

pair, any product of mining, or any article

or thing whatsoever, or the price or pre-

mium to be paid for insuring property
against loss or damage by lire, lightning or

storm; and that it has not entered into or

become a member of or a party to any pool,

trust, agreement, contract, combination or

confederation to fix or limit the amount or

quantity of any article of manufacture,
mechanism, merchandise, commodity, con-

venience, repair, any product of mining, or

any article or thing whatsoever, or the price

or premium to be paid for insuring property
against loss or damage by fire, lightning or

storm; and that it has not issued and does
not own any trust certificates and for any
corporation, agent, officer or employe, or for

the directors or stockholders of any corpora-
tion, has not entered into and is not now in

any combination, contract or agreement with
any person or persons, corporation or cor-

porations, or with any stockliolder or di-

rector thereof, the purpose and effect of

which said combination, contract or agree-

ment would be to place the management or

control of such combination or combinations,
or the manufactured product thereof, in tlie

hands of any trustee or trustees, with the
intent to limit or fix the price or lessen the

production and sale of any article of com-
merce, use or consumption, or to pi'event,

restrict or diminish tlie manufacture or otit-

piit of any article; and that it has not made
or entered into any an-angement. contract

or agreement with any person, association

of persons or corporation designed to lessen,

or which tends to lessen, full and free com-
petition in the importation, manufacture or

sale of any article, product or commodity
in this State, or under the terms of which
it is proposed, stipulated, provided, agreed
or understood that any particular or speci-

fied article, product or commodity shall be

dealt in, sold or offered for sale in this State

to the exclusion, in whole or in part, of

any competing article, product or commodity.

(President, secretary, treasurer or director.)

Subscribed and sworn to before me, a
within and for the county

of , this .... day of , IS. .

(Seal)

And on refusal to make oath in answer
to said inquiry, or on failure to do so within
thirty days from the mailing thereof, the
seci'etary of State shall certify said fact
to tlu' prosecuting attorney of the county
(the circuit attorney in the city of St. Louis)
wherein said corporation is located, and it

shall lie the duty of such prosecuting or
circuit attorney, at the earliest practicable
moment, in the name of the State, and at
the relation of said prosectiting or circuit

attorney, to proceed against such corpora-
tion for the recovery of the money forfeit

provided for in this act, and also for the
forfeiture of its charter or certificate of in-

corporation, or its right and privilege to do
business in this State.

§ 8. It shall be the duty of the secretary
of State, at any time, upon satisfactory evi-

dence that any company or association of
persons duly incorporated under the laws
of this or any other State, doing business in
this State, has entered into any trust, com-
bination or association, in violation of the
preceding sections of this act, to demand
that it shall make the affidavit as above set

forth in this act as to the condtict of its

business. In case of failure of compliance
on the part of the corporation, then the
same procedure shall ensue as is provided
In section 7 of this act; Provided, That
no corporation, firm, association or individual
shall be subject td any criminal prosecution
by reason of anything truthfully disclosed
by tlie affidavit required by this act, or
truthfully disclosed in any testimony elicited

in the execution thereof.

§ 9. (As amended April 11, 1895.) It shall

be the duty of the attorney-general, the cir-

cuit attorney of the city of St. Louis, and the
prosecuting attorney of each county, respect-

ively, to enforce the provisions of this

act. The attorney-general, tlie circuit or
prosecuting attorneys shall Institute and
conduct all suits begun in the circuit courts,

and upon appeal the attorney-general shall
prosectite said suit in the supreme court and
courts of appeals. As compensation for his

services in this behalf, the attorney-general
shall be entitled to his actual expenses in-

curred in the prosecution of such suits, to be
paid by the defendant or defendants when
judgment is rendered for the State. The cir-

ctiit and pro.secuting attorneys shall receive
for their compensation one-fourth of the
peualtj' collected.

§ 10. (As amended April 11, 1895.) In all

suits instituted under this act to forfeit the
charter of con>oratlons, or to forfeit the
right of a coiiwration to do business in this

State, where a judgment of forfeiture is ob-
tained and the cause is not appealed to the
supreme coiu't or courts of appeals, the cir-

cuit court rendering such judgment shall

allow the circuit or prosecuting attorney a
fee of not less than twenty-five dollars nor
more than five himdred dollars, to be paid
out of the assets of said corporation; and
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when the attorney-general takes part in said

prosecution, he shall be entitled to his actual

expense, to be paid in like manner.

§ 11. It is hereby made the duty of all

county officers in the State to furnish to the

secretary of State any information which
he may request of them, to enable him the

more fully to execute the duties imposed
upon liim by this act, and for such services

the said county officers shall be paid by their

respective counties, upon allowance by the

county court, such fees as would accrue for

like services for the county.

§ 12. Chapter 128. Revised Statutes, 1889,

entitled " Pools and trusts." is hereby re-

pealed.
(Approved April 2, 1891.)

See general poweis of corporation. § 2508.

Act 4.

AN ACT to compel coiiioratious to restore

certain gifts or grants of property before

removing factories and other establish-

ments; making violation of the act a mis-

demeanor; fixing penalties and punish-

ment; with an emergency clause pmviding
for immediate effect of the act.

Be it enacted by the general assembly of

the State of Missouri, as follows:

Section 1. It shall be vmlawful for any cor-

poration doing business in this State at any
time, or for the officers, agents or others

having control of the con^oration or of the

business or property of such corporation, to

move, abandon or discontinue, in any way,
to any material extent, any factory, work-
shop, otfice. agency or other establishment,

or the work or business carried on therein,

from or in any city, town or other place

within this State, without first repaying and
restoring any and all money, bonds, lands

and other property, which have been or shall

hereafter be given or granted as a considera-

tion or inducement for the location or con-

struction, operation, enlargement or main-
tenance at any such city, town or place, of

such factory, workshop, office, agency or

establishment, or of the work or business

carried on thereat; and such repayment or

restoration must include and be accom-
panied by the payment of lawful interest on

such money, bonds, lands and other property,

or upon the proceeds or reasonable value

thereof, for the full period that shall have
elapsed between the date of the original gift

or grant and such final repayment and
restoration.

§ 2. The provisions and penalties of this

act shall apply in all cases where the gift

or grant was or shall be made by any city,

town, company, person or persons, and they
shall apply in all cases where the gift, grant,

consideration or inducement was made or

paid to the coiiJoration owning or operating
such factory, workshop, office, agency or

establishment and shall apply as well in all

cases where such gift, grant, consideration
or inducement, was made or paid to any
officer, agent, receiver or trustee of such
corporation, or at the time in control of
the property or business of the corporation;
and the provisions and penalties of this act
shall apply also if the corporation has suc-
ceeded to the rights, franchises, propei'ty or
business of any corporation to which, or to

the officers, agents, receivers or trustees of
which corporation, or of its property, any
such gift, grant, consideration or inducement
was or shall have been made or paid.

§ 3. The violation of any of the provisions
of this act by any coi-poration, or anj;- share-
holder, officer or agent of any corporation,
or by any person succeeding to or controlling
or managing the property or business of
such corporation, is hereby made a misde-
meanor, to be punished by fines, penalties,
forfeitures, injunctions and imprisonment,
as provided in other sections of this act.

§ 4. Any shareholder, officer, agent or other
person violating any of the provisions of this
act shall be punished by imprisonment for
not more than one year, or by fine not to
exceed one thousand dollars, or by both such
fine and imprisonment; any coi-poratiou vio-

lating any of the provisions of this act shall
be punished by a fine of one thousand dol-

lars for each day that shall elapse between
such act of removal, abandonment or dis-

continuation, and the repayment and restora-
tion required l)y this act; and any coriioration
found guilty of violating any of the pro-
visions of this act shall also forfeit all rights

this State, and shall be enjoined from trans-

or franchises derived from or enjoyed within

acting any business within the State.

§ 5. The repayments and restorations re-

quired by this act shall be made to the city,

town, company, person or persons by which
or whom the gift, grant, consideration or in-

ducement was made or paid, or to their suc-

cessors, assigns or legal representatives.

§ 6- The forfeitures and injunctions pro-

vided for in this act may be decreed and
enforced by any circuit court of any county
in which any such corporation may do busi-

ness, in a suit to be instituted for the pur-

pose, in the name of the State of Missouri,

by the prosecuting attorney of the county in

which such suit was prosecuted.

(Approved Apnl 20, 1891.)

See § 2508, subd. 4.

Act 5.

AN ACT relating to manufacturing, me-
chanical, mercantile and other establish-

ments and places and the employment,
safety, health and work hours of employes.

Be it enacted by the general assembly of
the State of Missouri, as follows:

Section 1. It is hereby made the duty of
the public authorities of each city in this
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State, with a population of five thousand in-

habitants or more, to appoint an inspector,
with deputies, where the same are necessary,
to be paid by the cities such reasonable com-
pensation as may be jirescrilieil l)y ordinance,
whose duty it shall be to make frequent in-

spections of all factories employing exceed-
ing ten persons, and said inspectors may
perform such duties as may be prescribed
by ordinance, and shall make semi-annual
reports to the State labor commissioner, and
shall also cause any violation of the provi-
sions of this act to be brought to the atten-
tion of the grand juries of their respective
counties. The duties by this section devolved
upon an inspector may, under such regula-
tions as may be prescribed by ordinance,
be performed by any city officer designated
by ordinance of sueli city for the piirpose.

§ 2. All accidents in manufacturing, me-
chanical, mercantile or other establishments
•or places within this State where labor is

employed, which prevent the injured person
or persons from returning to work within
two (2) weeks after the injury, or which
result in death, shall be reported by the
person in charge of such establishment or
place to the commissioner of labor, or deputy
inspector, or one of the assistant inspectors
provided for by this act, and also to the city
or county physician, when there be such an
ofiicer, which notice may be given by mail.

§ 3. The belting, shafting, gearing and
drums, in all manufacturing, mechanical and
other establishments in this State, when so
placed as to be dangerous to persons em-
ployed therein or thereabout while engaged
in their ordinary duties, shall be safely and
securely guarded when possible; if not pos-
sible, then notice of its danger shall be con-
spicuously posted in such establishments.

§ 4. No minor or women shall be required
to clean any part of the mill, gearing or ma-
chinery in any such establishment in this

State, while the same is in motion, or worked
between fixed or traversing parts of any ma-
chine, while it is in motion by the action
of steam, water or other mechanical power.

§ 5. The openings of all hatchways, ele-

vators and well holes upon every floor of
every manufacturing, mechanical or mer-
cantile or public building in this State, shall

be protected bj' good and sufficient trap-
doors or self-closing hatches or safety
catches, or strong guard-rails at least three
feet high, and all due diligence shall be used
to keep such ti'ap-doors closed at all times,
except when in actual use by the occupant
of the building having the use and control
of the same.

§ 6. All manufacturing, mechanical, mer-
cantile or other establishments in this State,

of two or more stories in height, in which
twenty or more persons are employed above
the first floor thereof, shall be provided with
at least one or more outside iron fire-escapes.

For every twenty persons employed on every
floor above the second fioor of such establish-

ment, there shall be one rope or portable
fire-escape, and each story shall be amply
supplied with means for extinguishing tire.

§ 7. In aU such establishments the main
doors, both inside and outside, shall open
outwardly, when the inspector, in writing
so directs; and no outside or inside door
of any building wherein labor is employed
shall be so locked, bolted or otherwise fast-
ened during the hours of labor as to prevent
egress.

§ 8. Every factory and workshop in this
State where women and children are em-
ployed, and where dusty work is carried on,
shall be lime-washed or painted at least
once in every twelve months.

§ 9. No explosive or inflammable compound
shall be used in any establishment in this
State where labor is employed, in such place
or manner as to obstruct or render hazardous
the egress of operatives in case of fire.

§ 10. In every factory, workshop, or other
establishment in this State where girls or
women are employed, where unclean work
of any kind has to be performed, suitable
places shall be provided for such girls or
women to wash and dress, and stairs in use
by female employes shall in all such estab-
lishments be properly screened.

§ 11. Separate water-closets shall be pro-
vided for the use of employes of either sex
in manufacturing, mechanical, mercantile
and other establishments in this State where
persons of both sexes are employed.

§ 12. All manufacturing, mechanical, mer-
cantile and other establishments in this
State shall be so ventilated as to render
harmless all impurities, as near as may be.

§ 13. In every manufacturing, mechanical,
mercantile and other establishment in this
State wherein girls or women are employed,
there shall be provided and conveniently
located seats sufficient to comfortably seat
such girls or women, and during such times
as sucli girls or women are not necessarily
required by their duties to be upon their feet,

they shall be allowed to occupy the seats
provided.

§ 14. (As amended March 9, 1897.) In all

establishments in this State wherein labor
is employed, where any process is carried on
by whicli dust or smolce is generated, any
one of the inspectors provided for in this act,

or tlie labor commissioner or his deputies,
sliall have tlie power and authority to order
tliat a fan or some other contrivance be put
in to prevent tlie inhalation of such dust or
smoke by employes.

§ 15. Where, in the opinion of the commis-
sioner of labor, any establishment wherein
labor is employed is so overcrowded with
employes as to endanger health or safety,
the commissioner of labor, when supported
in his opinion by the opinion of some repu-
table physician, shall be authorized and em-
powered to prohibit such overcrowding.

§ 16. Whenever the commissioner of labor,

or assistant inspector, finds that the heating,
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lighting, ventilating, or sanitary arrange-
ments of any establisbment where labor is

employed, is such as to be dangerous to the
health or safety of employes therein or
thereat, or the means of egress, in case of
fire or other disaster, are not sufficient, or

that the building, or any part thereof, is

unsafe, or that the belting, shafting, gearing,
elevators, drums or other machinery, are lo-

cated so as to be dangerous to employes, and
not sufficiently guarded, or that the vats,

pans, ladles or structures filled with molten
or hot liquid, or any furnace, be not suffi-

ciently surrounded with proper safeguards,
or the platforms, passage-ways and other
arrangements around, in or about any rail-

road yard or switch be such as to probably
in, around or about any such establishment
lead to injury or accident to those employed
or place, the inspector or assistant inspector
shall at once notify the person or persons in

charge of such establishment or place to

make the alterations or additions necessai'y
within thirty days; and if such alterations

or additions be not made within thirty days
from the date of such notice, or within such
time as said alterations could be made with
proper diligence, then such failure to make
such alterations shall be deemed a violation
of this act.

§ 17. No cellar, basement, room or other
place shall be occupied as a bake-house
which is less than one-half of its height
above the level of the street, foot-way or
ground adjoining the same, unless the fol-

lowing regulations have been complied with:
First, no water-closet, earth-closet, privy or
ash-pit shall be within or communicate di-

rectly with the bake-house; second, no drain
or pipes for carrying off sewage or other
impure matter shall have an opening within
a bake-house, unless such drain or pipe be
trapped with a six-inch water seal, both
within and without the wall of the bake-
house, and have a ventilating pipe of one-
half the size of drain pipe between the wall
and the outer trap, and which ventilating
pipe shall run two feet above the roof of
the building.

§ 18. The sleeping places for workmen and
others employed in bake-houses shall be sep-
arate and distinct from the places used for
making bread.

§ 19. All scaffolds or structures used in or
for the erection, repairing or taking down
of any kind of building shall be well and
safely supported, and of sufficient width,
and so secured as to insure the safety of per-
sons working thereon, or passing under or
about the same, against the falling thereof,
or the falling of such materials or articles
as may be used, placed or deposited thereon.
All persons engaged in the erection, repair-
ing or taking down of any kind of building
shall exercise due caution and care so as
to prevent injury or accident to those at
work or near by.

§ 20. All platforms, passage-ways, steps,
flag offices and other structures or arrange-
ments in and around all railroad yards,
switches, round-houses, switch offices, freight
houses and passenger depots shall be located,
placed and arranged so as to insure, as far
as possible, the safety of employes from
injury or accident.

S 21. AA'itliin one month after the occupancy
of any factory, workshop or mill, the oc-
cupant shall notify the inspector, in writing,
of such occupancy.

§ 22. Any person or persons, firm or cor-
poration, being the owner, agent, lessee or
occupant of any manufacturing, mechanical,
mercantile or other establishment, business
or calling in this State to which this act ap-
plies, or any employe therein or thereat, who
shall violate, or aid or abet in violating, any
of the provisions of this act, shall be deemed
guilty of a misdemeanor, and, upon convic-
tion in any court of competent jurisdiction
in this State, be fined for the first offense
not less than twenty-five dollars nor more
than two hundred dollars, and for each sub-
sequent offense, not less than one hundred
dollars nor more than five hundred dollars,

and, in default of payment of such fine and
costs, shall be committed to the common jail

of the county or city in which the offense

was committed until such fine and costs
are fully paid.

§ 23. AYhen any of the provisions of this

act are violated by a corporation, proceed-
ings maj" be had against any of the officers or
agents of such coiiJoration who in any way
participated in such violation by the corpora-
tion of which they are the officers or agents,
and, upon conviction, such officers or agents
shall be subject to the same penalty as in
case of individuals so offending.

§ 24. All fines collected for violation of
this act shall be paid into the common school
fund of the county in which the offense was
committed.

§ 25. It is hereby made the express duty
of the prosecuting attorney of each county
or city in this State to lend all possible aid
in all prosecutions for violation of the pro-
visions of this act.

§ 26. This act is not intended to impair the
force or effect of any law now in force in
this State relating to the protection of labor,
except such acts or parts of acts as may be
inconsistent with this act, and all such are
hereby repealed.

§ 27. In case of offense which is in viola-

tion of both this act and of some other law
of this State, then the inspector or assistant
inspector may elect under which law he will
prosecute; but where au offense is in violation
of some other law of this State in relation
to the protection of employes, but is not
covered by this act, then it shall be the duty
of the inspector or assistant inspector to
prosecute for all such offenses under the law
violated.
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§ 28. All assistant inspectors appointed in

accordance witli the provisions of this act
shall have the same authority as that vested
In the State inspector, and. as far as con-
sistent, their duties shall be the same as
defined for the Static insi>Mctor.

(Approved April 20, 1891.)

Act 6.

AN ACT to require every foreign corporation
doing business in this State to have a public
office or place in this State at which to'

transact its business, subjecting it to cer-

tain conditions, and requiring it to file its

articles or charter of incorporation with the
secretary of State, and to pay certain taxes
and fees thereon.

Be it enacted by the general assembly of

the State of Missouri, as follows:

Section 1. Every corporation for pecuniary
profit formed in any other State, territory or

country, before it shall be authorized or per-

mitted to transact business in this State, or

to continue business therein if already estab-

lished. sliall liave and maintain a public office

or place in this State for the transaction of

its business, where legal service may be ob-

tained upon it, and where proper books shall

be kept to enable such coiTporation to comply
with the constitutional and statutory provi-

sions governing such corporation; and such
corporation shall be subjected to all the lia-

bilities, restrictions and duties which are or

may be imposed upon corporations of like

character organized under the general laws of

this State, and shall have no other or greater
powers. And no foreign corporation estab-

lished or maintained in any way for pecuni-
ary profit of its stockholders or members
shall engage in any business other than that
expressly authorized in its charter, or the
law of this State imder which it may come,
nor shall it hold any real estate for any
period longer than six years, except such as

may be necessary and proper for carrying
on its legitimate business. And no corpora-
tion incorporated under the laws of any other
State, territory or country, doing business
in this State, shall lu- jicrmltted to mortgage,
pledge or otherwise incumber its real or per-

sonal property situated in this State, to the
injury or exclusion of any citizen or corpora-
tion of this State who is a creditor of such
foreign cor)K)rat'ou, and no nmrtgage by any
foreign corporation, except railroad and tele-

graph companies, given to secure any debt
created in any other State, shall take effect

as against any citizen or corporation of this

State, until all of its liabilities due to any
person or corporation in this State at the
time of recording such mortgage have been
paid and extinguished.

S 2. (As amended :March 11. 189.5.) Every
company incorporated for purposes of gain
under the laws of any other State, territory

or country, now or hereafter doing business

within this State, shall file in tlie office of

the secretary of State a copy of its charter
or articlt'S of incnrporntion, or. in casi^ such
company is incoii^orated merely by a certifi-

cate, then a copy of its certificate of incorpo-
ration, duly certified [and authenticated] by
the proper authority; and the principal ofii-

cer or a^ent h\ Missouri of the said corpora-
tion sliall make and forward to the secretary
of StMte. witli the articles or certificate above
provided for, a statement duly sworn to of
the proportion of the capital stock of the
said corporation which is represented by its

property located and business transacted in

the State of Missouri, and such corporation
shall be required to pay into the treasury of
this State, upon the proportion of its capital
stock represented by its property and busi-
ness in Missouri, incorporating taxes and fees
equal to those required of similar corpora-
tions formed within and tmder the laws of
this State. Upon compliance with the above
I)rovisious by said corporation, the secretary
of State shall give a certificate that said
corporation has duly complied with the laws
of this State, and is authorized to do busi-
ness therein, stating the amount of its en-
tire capital and of the proportion thereof
which is represented in Missouri; and such
certificate shall be taken by all courts in

this State as evidence that the said corpora-
tion is entitled to all the rights and benefits

of this act, and such corporation shall enjoy
those rights and benefits for the time set

forth in its original charter or articles of
association, unless this shall be for a greater
length of time than is contemplated by the
laws of this State, In which event the time
of duration shall be reclvoned from the crea-

tion of the corporation to the limit of time
set out in the laws of this State: Provided,
That the secretary of State shall not issue

such certificate to any corporation having
the name of any corporation heretofore in-

corporated in this State for similar purposes,
or an imitation of such name: Provided,
That nothing in this act shall be taken or
construed into releasing foreign loan, build-

ing and loan or bond investment companies
on the partial payment or installment plan
from any provisions of law n-ouiring them
to make a deposit of money with a proper
officer of this State, to protect from loss the
citizens of this State who may do business
with such loan, building and loan or bond
investment companies: Provided, That the
requirements of this act to pay incorpora-
tion tax or fee shall not apply to railroad

companies which have heretofore built their

lines of railway into or through this state;

And. provided further. That the provisions
of this act are not intended to and shall

not apply to " drummers " or traveling sales-

men soliciting business In this State for
foreign corporations which are entirely non-
resident.

§ 3. Every corporation for pecuniary profit,

formed In any other State, territory or
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country, now doing business in or which
may liereafter do business in this State,

which shall neglect or fail to comply with
the conditions of this law, shall be subject

to a fine of not less than $1,000, to be re-

covered before any court of competent juris-

diction; and it is hereby made the duty of

the secretary of State, immediately after

August 1, of the year 1891, and as often

thereafter as he may be advised that cor-

porations are doing business in conti-aven-

tion to this act, to repoi-t the fact to the

prosecuting attorney of the county in which
the business of such corporation is located,

and the prosecuting attorney shall, as soon
thereafter as is practicable, institute pro-

ceedings to recover the fine herein provided
for, which shall go into the revenue fund
of the county in which the cause shall ac-

crue; in addition to which penalty, on and
after the going into effect of this act no

foreign corporation, as above defined, which
shall fail to comply with this act, can main-
tain any suit or action, either legal or equi-

table, in any of the courts of this State, upon
any demand, whether arising out of contract

or tort: Provided, That the provisions of

this section shall not apply to railroad com-
panies which have heretofore built their

lines of railway into or through this State,

nor to " drummers " or traveling salesmen
soliciting business in this State for foreign

corporations which are entirely non-resident,

§ 4. This act does not apply to insurance
companies, and is not to be taken or con-

strued to change or modify the laws which
are directly applicable to that character of

corporations, but apart from the insurance

laws, all acts and parts of acts inconsistent

with this act are hereby repealed.

§ 5. The fact that there is now no law
governing foreign corporations, as above
provided for, creates an emergency within

the intendment of the Constitution; where-
fore this act shall take effect from and after

its passage.
(Approved April 21, 1891.)

See § 2492. Corporation to have general office

in State. Act of 1891, at p. 46. Foreign corpora-

tion not to act as trustee. Act of 1895, at p. 57.

May sue and be sued in this State. § 2538a, and

note.

[Foreign corporation not engaged in business of

banking may malie loans of money in this State;

such institutions do not come within meaning of

act to prevent illegal banking. Ins. Co. v. Albert,

39 Mo. 181.

Charter of corporation obtained from one nation

or State, either by special law or under a general

law, has no extra-territorial force. Cleaton v.

Emery, 49 Mo. App. 345.

Such recognition as is given corporation In

States other than that in which it was organized,
arises alone from international courtesy or law
of comity. Id.

To obtain charter for purpose of evading laws
of a foreign State, under cover of comity, would
be a fraud upon State granting charter, and to

attempt to act under such charter in foreign

States would be fraud upon latter. Id.

Incorporators cannot, under a guise of being
exempt from foreign penal statutes, import into
their own State by such incorporation, any greater
immunities and franchises than they possess in
State of their incorporation. Kimball v. Davis,
52 Mo. App. 194.
Charter obtained from State of Colorado to con-

duct an exposition in Missouri, with capital of
$1,000,000, when, in fact, only $43,000 were sub-
scribed. Laws of Missouri retiulre that before such
charter shall issue, all stock shall be bona fide
subscribed, and one-half paid up. Business of said
corporation was to be conducted wholly in this
State. Held, that comity does not perfect such
a corporation since it was a fraud upon laws of
both States. Cleaton v. Emery, supra.
Though corporations are mere artificial beings,

they may hold property and transact business In
a foreign State or country, when not inohibited by
laws of such country. Lead Co. v. Reinhard, 114
Mo. 218; s. c, 21 S. W. Rep. 488. Corporation
organized under laws of England with power to
purchase, hold and operate mining lauds in this
State, may do so, there being nothing Id )"ne laws
of this State prohibiting it. Id.

Where memorandum of association of corpora-
tion organized in England under laws thereof
provides for the purpose of operation of mining
lauds in Missouri ana " elsewhere," it has power
to purchase and operate such lands in England
as well as in this State. Id.
Though corporation is not empowered to own

and operate lands there, but is authorized to do
so in this State, it may own and operate them
here, such business not being opposed to policy of
our laws, and there being no statute denying It

the right to do so. Id.
A foreign corporation may make a loan in this

State. Ferguson v. Sodem, 111 Mo. 208; s. c, 19
S. W. Rep. 727.
Corporation brought an action by attachment,

without having complied with above act, but did
comi)ly before return day of process. Held, that it

could then " maintain " the action. Road Co.
V. Stern, 129 Mo. 381; s. c, 31 S. W. Rep. 772.
The act should not be so enlarged by construction
as to effect a forfeiture of the right to begin an
action. Id.
Contract made by foreign corporation, which has

failed to comply with above act, is invalid, if it

does not come within exceptions made by it. A
subscription to capital stock of such corporation
made in this State since that act became opera-
tive, cannot be enforced through garnishment of
subscriber. Williams v. Scullin, 59 Mo. App. 30.

The above act is leveled against foreign corpora-
tions, that is, foreign corporations permanently lo-

cated in this State, and enjoying equal advan-
tages of trade with domestic corporations, but
bearing none of the public burdens imposed on
latter. Pierce v. Gas Co., 60 Mo. App. 148.]

Act 7.

AN ACT to prevent the abridgment of the
legal rights of workingmen by employers
or other persons.

Be it enacted by the general assembly
of the State of Missouri, as follows:

Section 1. No employer, superintendent,
foreman or other person exercising superin-

tendence or authority over any mechanic,
miner, engineer, fireman, switchman, bag-
gageman, brakeman, conductor, telegraph
operator, laborer or other workingman, shall

enter into any contract or agreement with
any such employe, requiring said employe
to withdraw from any trade union, labor

union or other lawful organization of which
said employe may be a member, or requir-

ing said employe to refrain from joining

any trade union, labor union, or other law-
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ful organization, or requiring any such em-
ploye to abstain from attending any meet-
ing or assemblage of people called or held
for lawful purposes, or shall by any means
attempt to compel or coerce any employe
into withdrawal from any lawful organiza-
tion or society.

§ 2. Corporations, and the managers, super-
intendents, overseers, master mechanics,
foremen, officers and directors, and others
exercising authority for and on behalf of
corporations doing business in this State,
shall be subject to the provisions of this act,

and, upon conviction of the violation of any
of its provisions, to the punishment pre-
scribed by it.

§ 3. Any person or coiiDoration violating
any of the provisions of this act shall, upon
conviction, be punished by a fine of not less

than fifty dollars nor more than one thou-
sand dollars, or imprisonment in the county
jail not exceeding six months, or by both
such fine and imprisoment.
(Approved March 6, 1893.)

See § 2538, and cross-references.

Act 8.

AN ACT repealing an act requiring incor-

porated companies, other than railroad

and insurance companies, to report an-

nually to the secretary of State, and enact-
ing a new act on the same subject in

lieu thereof.

Be it enacted by the general assembly of

the State of Missouri, as follows:

Section 1. That the act entitled " An act
requiring incorpoirated companies, other
than railroad and insurance companies,
to report annually to the secretary o£

State," approved April 18, 1891, be and the
same is hereby repealed, and the following
is enacted in lieu thereof:

§ 2. The secretary of State is hereby re-

quired, on or before the 15th day of June
in each year, to send by mail to every
stock company or association, except rail-

road, building and loan and insurance com-
panies, and such incorporated companies as
are exempted fi'om taxation by the laws of
this State, of which he has cognizance,
which is organized for purposes of gain, or
to hold property within this State, blanks
to be used in making the reports provided
for in this act.

§ 3. Every incorporated company, other
than railroad, building and loan and insur-
ance companies, and such corporations as
are exempted from taxation by the laws of
this State, formed under and by authority
of the laws of this State, whose capital
stock is divided into shares, shall, annu-
ally, on the first day of July, report to the
secretary of State the location of its princi-
pal business office, the name of its president
and secretary, the amount of its capital
stock, both subscribed and paid up, the par
value of its stock and the actual value of

its stock at the time of making said report,
the cash value of all of its personal property
and of all of its real estate Avithin this State
on the first day of June immediately pre-
ceding, and the amount of taxes, city,

county and State, paid by the corporation
in this State for the year last preceding the
report.

§ 4. Every incorporated company, except
railroad, building and loan and insurance
companies, formed in any State, territory or
country other than the State of Missouri,
doing business in and having an office, fac-
tory or plant in this State, shall, annually,
on the first day of July, report to the secre-
tary of State the location of its principal
office, factory or plant in this State, the
name of its principal officer in this State,
the cash value of all of its personal property
and of all of its real estate within this
State on the first day of June immediately
preceding, the am,ount of taxes, city, county
and State, paid by the corporation in this
State, for the year preceding the date of the
report.

§ 5. It is hereby made the duty of the
officers of all corporations affected by this
act to keep their books and accounts in
such a manner as to enable them accurately
to comply therewith. It shall also be the
duty of such officers of corporations to
promptly make and return the reports re-
quired by this act; and no corporation to
wliich this act applies shall be held to be
excused from making the report herein re-
quired by reason of failure to receive the
blanks provided to be supplied by the secre-
tary of State by section two of this act.

§ 6. Each of said reports shall be signed
and sworn to according to law, before an
officer authorized to administer oaths, by
the president or secretary, if the corpora-
tion be organized under the laws of this
State, and by its principal officer in this
State, if organized in any other State, ter-
ritory or country. And in case said corpo-
ration is in the hands of an assignee or re-
ceiver, then such report shall be signed and
sworn to by said assignee or receiver.

§ 7. Every incorporation to which this
act applies, failing, within sixty days from
July the first in each year, to make the
report herein provided for, shall be subject
to a fine of not less than fifty nor more than
one thousand dollars for each offense, and
each succeeding thirty days of such failure
shall constitute a separate offense and be
subject to a like fine, which said fines shall
be accumulative, and one action may be
maintained to recover one or more such
fines, to be recovered before any court of
competent jurisdiction. No suit shall be
maintained for any such offense unless
brought within six months from September
first of the year in which the report is due,
which date shall be the time when such
right of action accrues; and it is hereby made
the duty of the secretary of State, as soon as
practicable after the first day of September
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In each year, to report to the prosecuting
attorney of the county in ^rhich any such
delinquent corporation may be located, the
fact of its failure to make the required re-

port, and the prosecuting attorney shall, at

the first court term after he receives the
report from the secretary of State, institute
pi'oceedings in the name of the State, at
the relation of the county, to recover the
fine or fines herein provided for. which shall
be applied to the county revenue fund, ex-
cept that for instituting and prosecuting
said suits the prosecuting attorney shall re-

ceive as his compensation one-fourth of the
penalty collected; and in case any such suit

shall be taken to either of the courts of
appeals or the supreme court, then the at-

torney-general is hereby required to assist
the prosecuting attorney, and the attorney-
general shall also be entitled to one-fourth
of the amount recovered from the corpo-
ration violating the law. The secretary of
State shall, whenever a corporation makes
its reiwrt after the time provided by law for
the making of such report, certify that fact
to the prosecuting attorney.

§ 8. The president or secretary of every
domestic incorporated company in this
State, when it shall dissolve, and the princi-
pal officer of every foreign corporation Avhen
it shall retire from business in this State,
Is hereby required to file with the secre-
ta'-y of State an affidavit to that effect,
and any faihire to comply with the pro-
visions of this section shall subject such
company or the officers thereof to a penalty
of from fifty to five hundred dollars, to be
collected as is provided for the collection
of penalties and remuneration of prosecut-
ing officers in section 7 of this act. The
mere retirement from business of a domestic
corporation, without dissolution, shall not
exempt it from the requirement to make re-
ports under this act. The prosecuting at-
torneys in the various counties, to whom
corporations are reported as having failed
to comply with this act, when they shall be
unable to find the officers of said corpora-
tions, or to secure service upon them for
its violation, or Avhen they shall ascertain
that said corporations were dissolved be-
fore the passage of this act. are hereby re-
quired to certify the fact to the secretary
of State, separately as to each corporation,
and such certificate shall be taken by the
secretary of State as prima facie evidence
that the corporation is defunct and out of
existence for the purposes of the records of
his office.

§ 9. It shall be the duty of the assessor
of each county, and the president of the
board of assessors in the city of St. Louis,
to make to the secretary of State, when re-
quested by him so to do. a report of all
the incorporated companies, foreign or do-
mestic, doing business in the countv for
which he was elected, and in the city "of St.
Louis, and he shall receive compensation
therefor from the county or city.

§ 10. It shall be the duty of the secretary
of State to bind in books the reports re-
ceived from corporations under this act. and
to prepare and print, before each regular
meeting of the general assembly, and to
submit thereto, 250 copies of the "condensed
statement of the totals of each item re-
quired by this act to be reported.

§ 11. The circuit attorney shall for the
city of St. Louis perform such duties as
are in this act provided to be done by the
prosecuting attorneys.
(Approved March 18, 189.3.)

Act 9.

AN ACT in regard to aliens, and to restrict
their right to acquire and hold real estate
in this State.

Be it enacted by the general assemljly of
the State of Missouri, as follows:

Section 1. It shall be unlawful for any
* * * corporation not created by or under
the laws of the LTnited States or of some
State or territory of the United States, to
hereafter acquire, hold or own real estate
so hereafter acquired, or anj' interest
therein, in this State, except such as may
be acquired by inheritance or in good faith

in the ordinary course of justice in the col-

lection of debts: Provided, That the prohi-

bition of this section shall not apply to cases
in Avhich the right to hold or dispose of
lands in the United States is secured by
existing treaties to the citizens or subjects

of foreign countries; which rights, so far

as they may exist by force of any such
treaty, shall continue to exist so long as such
treaties are in force, and no longer.

§ 2. (As amended March 15. 1897.) No
corporation or association more than twenty
per centum of the stock of which is or may
be owned by any person or persons, corpo-

ration or corporations, association or asso-

ciations, not citizens of the United States,

shall hereafter acquire or hold or own any
real estate hereafter acquired in this State.

Provided. That nothing contained in this

act shall be construed to forbid any person
or corporation from acquiring an interest

in any real estate in this State as cestui que
trust or mortgagee in any deed of trust or
mortgage taken in good faith to seciu-e the
repayment of any money lent upon such real

estate and interest thereon nor as assignee
of such cestui que trust or mortgagee, nor
to prevent the person or corporation lending
such money or becoming such assignee
from purchasing such real estate at its sale
upon foreclosure of said deed of trust or
mortgage when the amoimt for which such
property is sold at said sale does not exceed
the amount due under said deed of trust or
mortgage at the time of such sale and the
costs of such foreclosure: Provided, how-
ever. That all right, title or interest ac-
quired by such person or corporation at such
sale or foreclosure shall be forfeited to the
State of Missouri unless such person or cor-
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I>oratioii shall in good faith sell all of such
right, title and interest to a citizen of the

United States within five years after the

person or corporation so purchasing at such
sale or foreclosure shall have held the pos-

session of such real estate according to the

interest purchased or acquired by him or

it at such sale or foreclosure.

§ 3. All property acquired, held or owTied

in violation of the provisions of this act

shall be forfeited to the State of Missouri,

and It shall he the duty of the attorney-

general, or circuit or prosecuting attorney

of the proper city or county, to enforce
every such forfeiture by bill in equity or

other proper process. And in any suit or

proceeding that may be commenced to en-

force the provisions of this act, it shall be
the duty of the court to determine the very
right of the matter, without regard to mat-
ters of form, joinder of parties, multi-

farianness [multifariousness], or other mat-
ters not affecting the substantial rights,

either of the State or of the parties con-

cerned, in any such proceeding arising out

of the matters In this act mentioned.
(Approved April 1, 1895.)

See § 2508, Bubd. 4, and cross-references.

Act 10.

AN ACT to require a resident corporation or

individual to be named as co-trustee In

all cases where a foreign corporation or In-

dividual Is named as trustee in deeds of

trust and other conveyances.

Be it enacted by the general assembly of

the State of Missouri, as follows:

Section 1. No foreign corporation or In-

dividual shall act as trustee in any deed of

trust or other conveyance hereafter made
"by any person, firm or corporation, whereby
any property, real or personal, situate or be-

ing in this State. Is hereafter conveyed in

trust for any purpose whatever, unless in

•such conveyance there shall be named as co-

ti'ustee a corporation organized under the
laws of this State, and having power to act

as trustee and execute trusts, or an individ-

ual citizen of the State of Missouri. No
suit shall be brought to foreclose any such
deed of trust, unless a resident trustee shall

be a party plaiutifT.

(Approved April 1, 1895.)

See Act of 1891. at p. 53.

Act 11.

AN ACT providing for the endowment of the

State university, and for the establish-

ment and endowment of free scholarships

of merit therein In each county.

Be it enacted by the general assembly of

the State of Missouri, as follows:*******
§ 2. (As amended March 17. 1897.) In ad-

dition to the fees now provided by law. no

corporation or association, other than those

formed for benevolent, religious, scientific,

fraternal-beneficial or educational purposes,

shall be created or organized under the laws
of this State, and no foreign corporation

shall do business in this State unless the
persons named as corporators or the cor-

poration shall, at or before the filing of the
articles of association, or corporation, pay
to the State treasurer, in trust for the State

of Missouri, to be disposed of as hereinafter
provided in this act, the sum of twenty-five
hundredths of a dollar for every thousand
dollars of the capital stock of such corpo-

ration or association as a franchise fee, and
a like franchise fee shall be paid In the
same manner on every thousand dollars of

the increase of the capital stock of any cor-

poration or association.*******
(Approved April 1, 1895.)

Act 12.

AN ACT to provide for the payment of
wages of labor in the lawful money of the
United States.

Be it enacted by the general assembly of
the State of Missouri, as follows:

Section 1. It shall not be lawful for any
person, firm or corporation in this State to

issue, pay out or circulate, for payment of

the wages of labor, any order, note, check,
memorandum, token, evidence of indebted-
ness, or other obligation, unless the same is

negotiable and redeemable at its face value,

in lawful money of the United States, by the
person, firm or corporation issuing the .same.

§ 2. All persons, firms or corporations is-

suing or circulating any such order, note,

check, memorandum, token, evidence of in^

debtedness. or other obligation, shall be at
all times during the business hours of the
day prepared to redeem, and shall redeem,
all such orders, notes, checks, memorandum,
tokens, evidence of indebtedness, or other
obligation, when presented at their place
of business or office, at their face value. In

good and lawful money of the United States,

or in goods, at the option of the holder.

§ 3. Any person, firm or corporation, or the
otficer or officers of any corporation, who
shall violate this act shall be deemed guilty

of a misdemeanor, and, upon conviction

thereof, shall be fined in a sum not less than
fifty (.50) nor more tlian five hundred (500)

dollars, or by imprisonment in the county
jail, or by both such fine and imprisonment.

§ 4. All fines, exclusive of the expenses
of the court, collectefl under and by virtue

of this act shall be immetiiately paid into the
treasury of the school trustees or board of

each county where such fines are collected:

Provided, however. That nothing contained

herein shall be so construed as to apply to

any municipality, township, county, or other
subdivision of the State.

(Approved April 8, 1895.)

See § 2538.
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Act 13.

AN ACT to amend an act entitled " An act

to prevent corrupt practices in elections,

to limit the expenses of candidates, to

prescribe the duties of candidates and po-

litical committees, and provide penalties

and remedies for violation of this act,"

approved March 31, 1893, by inserting be-

tween sections 4 and 5 three new sections,

to be known as sections 4a, 4b and 4c.

Be it enacted by the general assembly of

the State of Missouri, as folloAvs:

(§ 1.) § 4a. Any person entitled to vote

at any election in this Stiite shall, on

the day of such election, be entitled to ab-

sent himself from any services or employ-

ment in which he is then engaged or

employed, for a period of four hours between

the times of opening and closing the polls;

and such voter shall not because of so ab-

senting himself, be liable to any penalty:

Provided. hov>-ever. That his employer may
specify the hours during which such em-

ploye may absent himself as aforesaid.

Any person or corporation who shall refuse

to any employe the privilege hereby con-

ferred", or shall discharge or threaten to dis-

charge any employe for absenting himself

from" his work for the purpose of said elec-

tion, or shall cause any employe to suffer

any penalty or deduction of wages because

of the exercise of such privilege, or who
shall directly or indirectly violate the pro-

visions of this section, shall be deemed guilty

of a misdemeanor, and on conviction thereof

be fined in any sum not exceeding five hun-
dred dollars.

(§ 2.) § 4b. It shall not be lawful for

any corporation organized and doing busi-

ness under and by virtue of the laws ef this

State, to directly or indirectly, by or through
any of its officers or agents, or by or through
any person or persons for them, influence or

attempt to influence the result of any election

to be held in this State, or procure or en-

deavor to procure the election of any person

to a public office by the use of money be-

longing to such corporation, or by subscrib-

ing any money to any campaign fund of any
party or person, or by discharging or threat-

ening to discharge any employe of such
corporation for reason of the political

opinions of such employe, or to use or offer

to use any power, effort, influence or other

means whatsoever, to induce or persuade any
employe or other person entitled to register

before or vote at any election, to vote or

refrain from voting for any candidate, or
on any question to be determined or at issue

at any election. Any violation of the pro-
visions of this section by a corporation shall

be deemed and held as a forfeiture of its

charter or franchise, as granted or derived
from the State, as for willful misuser thereof,
and such corporation shall be enjoined from
transacting any business in this State; and
such forfeiture or injunction may be ad-

judged by any circuit court of any county
in which such corporation is located, in a
suit instituted for that purpose, in the name
of the State of Missouri, by the prosecuting
attorney of any county, and in the city of
St. Louis by the circuit attorney or by the
attorney-general.

(§ 3.) § 4c. Every officer or agent of
any railroad or other corporation, company
or association, and every individual conduct-
ing or carrying on any business in this State
and having under his control or supervision,
or in his employ any servants, agents or other
employes entitled to vote at any election in
this State, who shall either directly or in-

directly, or by or through any person or
persons for him, discharge, or offer or at-
tempt to discharge from any employment,
service or position, any such employe for
reason of tlie political opinions or belief of
any such employe, or who shall coerce or
attempt to coerce, intimidate or bribe any
employe, or who shall by or through any
unjust, corrupt or unlawful means, procure
or attempt to procure or influence any em-
ploye entitled to register before or vote at
any election, to vote or refrain from voting
for any candidate for any public office at
any election, or on any question to be de-
termined or at issue in any election held in
tills State, shall be deemed guilty of a felony,
and on conviction thereof, shall be punLshed
by imprisonment in the penitentiary not U'Ss
than two nor more than five years.
(Approved March 20, 1897.)

Act 14.

AN ACT to restrict the employment of chil-

dren, and providing penalties for the vio-

lation thereof.

Be it enacted by the general assembly of
the State of Missouri, as follows:

Section 1. No child under the age of fourteen
years shall be employed in any manufactur-
ing or mechanical establishment in this Slate
whei'ein steam, water or any other mechani-
cal power is used in the maufacturing pro-

cess carried on therein, or, where the work
to be done by such child would, in the
opinion of two reputable physicians in the
locality where such work is to be done, be
dangei'ous to the health of such child.

§ 2. Any person, firm or corporation, or its

agent, who employs, and anj^ parent or per-

son in charge of such child who permits the
employment of such child in violation of this

act, shall be deemed guilty of a misdemea-
nor, and shall, upon conviction, be fined not
less than ten nor more than one hundred
dollars, or imprisonment in the county jail

for a period of not less than two days nor
more than ten days, or both fined and im-
prisoned, for each offense: Provided, That
extreme poverty of the parent, or person in
charge of such child, shall be a good defense
to such proceeding.
(Approved March 23, 1897.)
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liability of 9

CONSOLIDATION:
of manufacturing corporations, how effected 39

CONTRACTS:
laws impairing 5

parol, of agents, binding 27

CONVEYANCE:
of real estate, by corporation 11

of real property, how made 29

CORPORATIONS:
to be created by general law 6

power to tax not to be suspended 6

not to engage in other business 7

not to pass certain notes 9

term includes what 32

powers, generally 22-25

CREDIT:
of state, not to be loaned 6

of county, city or town not to be loaned 6

DEBTS. CORPORATE:
liability for, of stockholder

'''

of directors, for illegal dividends 29

action to recover, when owed by members 29

execution against stockholders 29

suits for, upon dissolution ^1
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DEBTS, CORPORATE — (Continued): Page.

of manufacturing company, directors' liability 3fi

stockholders' liability, limitation 38
DIRECTORS:

election, constitutional provision as to voting 7

inspectors of election 13

right to vote, how determined 13

oath of inspectors 14

transfer-books a test 15

not held on proper day 15

stockholders' votes, number 15

application for redress 31

hearing upon application .31

trial of issues 31

failure to elect, not to dissolve 15

appointment of officers 15

books of subscriptions opened by 17

require payment of installments 18

annual election, when held 22

change of number 25

certificate to be filed 25

quorum, a majority 27

non-resident, appearances in action against 27

trustees upon dissolution 28

powers 28

illegal dividends 2,9

liability for 29

of manufacturing companies, election 36

time and place prescribed by by-laws 36

stockholders may vote 36

dividends declared .36

liability for illegal dividends 36

accounts of transactions 37

statement to be mailed 37

agreements of consolidation 39

jurisdiction of circuit court over V9, 40

at least three to be residents 46

affidavit as to membership of trusts, etc 48

DISSOLUTION:
directors, trustees to settle affairs 28

suits against stockholders 31

certificate to be filed 56

DIVIDENDS:
illegal, liability of directors for 29

of manufacturing companies, how declared .36

liability for declaring when company is insolvent 36

ELECTION:
of directors, constitutional provisions 7

right to vote, how determined 13

inspectors of election, appointment 13

oath of inspectors 14

transfer-books a test 15

vote on stock hypothecated 15

not held on proper day 15

stockholders' votes, number 15

annual, when held 22

manner of voting, by-laws to prescribe 22
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ELECTION — (Continued): Page.

of directors, application to circuit court for redress 31
proceedings upon application 31
trial 31

of manufacturing companies 36
EMINENT DOMAIN:

private property for public use 5

right, limited 7

EMPLOYES:
wages preferred 33, 41

to be paid monthly 33

reduction, notice by certain corporations 34

presentment of claim for 41

injuries to, to be reported 51

protection of, in factories 51

rights of, not to be abridged 54

agreement not to join union 54, 55

wages to be paid in money 57

to be allowed time to vote 58

intimidation, prohibited 58

children, regulations 58

EVIDENCE:
certificate of filing articles 16

records authenticated 33

EXECUTION:
against stockholders for corporate debts 29

clerk to furnish names 31

claim of laborer to property seized on 41

on bank stock, cashier to furnish statement 41

procedure to settle contest 42

return of sheriff, of stock taken 42

sale, conveyance to purchaser 42

EXECUTOR:
not liable as stockholder 37

may vote at meetings 37

EXISTENCE, CORPORATE:
to date from time of filing articles 16

extension of, tax paid 27

expiration, reincorporation 34

FACTORIES:
removal, restricted 50

inspection of 50, 51

regulations as to 51

employes, protection of 51

FEES:
for incorporation 6, 16

for increase of capital stock 6, 7, 16

FOREIGN CORPORATIONS:
service of writ by publication 10

actions against, when associated with others 10

publication of writ, how made 11

to have office within state 53

restrictions upon right to hold real property 53
copy of charter to be filed 53
certificate issued by secretary of state 53
penalty for failure to file 53, 54

acting as trustee, co-trustee 57



IN^DEX TO MISSOUKI. 63

FORFEITURE: Page.

of charter, legislature Hot to remit 7

of stock, for failure to pay installments 19

of franchises, for entering trust or combine 48

FRANCHISE:
tax upon, in constitution 6

usurper, proceeding in quo warranto against 43

judgment of ouster 44

forfeiture for entering trusts and combines 48

GARNISHEES:
proceedings against 33

GARNISHMENT:
notice of, how served on corporation 42, 43

GUARDIANS:
not liable as stockholders 37

may vote at meetings 37

INJURIES:
to employes, to be reported 51

INSPECTION:
of factories 50, 51

INSPECTORS OF ELECTION:
at election of directors 13

oath 14

INSTALLMENTS:
directors may require payment 18

forfeiture for failure to pay 19

JUDGMENT:
process by fieri facias 33

JUSTICE OF THE PEACE:
meeting when called by 12

LABORERS. (See Employes.)

LABOR UNIONS:
employes permitted to join 54, 55

LIABILITY: i

of stockholders, etc., for corporate debts. (See Debts, Corporate) 7

LICENSE:
of manufacturers 43

MANDAMUS, WRIT:
how served 32

fine for failure to obey 32

receivers to do act required = 32

MANUFACTURERS:
licensed and taxed 43

statements made by 43

MANUFACTURING CORPORATION:
articles of agreement, contents 34

to be recorded and filed 35

certificate of filing 35

created for what purposes 35, 36

increase or decrease of capital stock 37, 38

increase may be in preferred stock 38, 39

consolidation 39

bonds exchanged for stock 39
jurisdiction of circuit court over directors 39, 40
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MANUFACTURING CORPORATION — (Continued): Page.

receiver may be appointed 40
assessment of property 44 45

when situated in other county 46
MEETINGS:

first, notice to be published 12
when justice of the peace may call 12

who may preside 13
how convened 13
inspectors of election at 13
called by two stockholders 13
right to vote, how determined 13
to increase stock 19

notice, how published 20
annual, for election of directors, when held 22
of manufacturing company, for increase or decrease of capital stock 37, 38

NAME, CORPORATE:
restrictions as to 18
change of 25

certificate to be filed 25
NOTES:

corporations not to pass certain 9

OFFICERS:
directors to appoint 15

articles of association to be filed by 16

permit inspection of transfer-book 22

corporations may appoint 24

fraudulent issue of stock or bonds by 40

OFFICES, PRINCIPAL:
to be kept within state 46

books and records to be kept at 46

of railroad corporations 46

POLICE POWER:
exercise not to be abridged 7

POOLS:
corporations not to enter 47

POWERS, CORPORATE:
generally 22-25

decisions respecting 25, 26

vest in what corporations 26

PREFERRED STOCK (See Stock):

not issued without consent of stockholders 8

articles of agreement to state amount 35

of manufacturing company, increase may be 38, 39

PRESIDENT (See Officers):

election of, by directors 15

PRIVILEGES (See Franchise):

special, not to be granted 5

PROPERTY:
private, how taken 5

taken for public use, compensation 5

PURPOSES:
manufacturing corporations created for what 35, 36

QUORUM:
of directors may act 27
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QUO WARRANTO: Page.

proceedings against, usurper of franchise 43

information presented by whom 43
proceedings regulated 44
trial of rights of parties 44
appearances and answer 44

judgment of ouster 44
pleadings 44

RAILROAD CORPORATIONS:
principal offices to be kept 46

forfeiture of charter for failure 46
REAL ESTATE:

conveyance by corporation 11

corporation may hold and convey 24
conveyance, how executed 29

aliens not to acquire or hold 56

RECEIVER:
of manufacturing company, court may appoint 40

REMOVAL:
of factories, restriction 50

REPORTS:
annual, to bd made to secretary of state 55

contents of 55
penalty for failure to make 55

SEAL, COMMON:
corporation may have 23

STATE:
credit not to be loaned 6

grant of money to corporation, etc 6

stock in corporation, not to be subscribed for 6

indebtedness to, not to be released 6

STOCK:
state not to subscribe for 6

not to be issued except for money, etc 7, 19

preferred, consent of stockholders 8
shares, subject to attachment 9
subscriptions, books 17

amount paid upon subscribing 17

installments, how paid 18

forfeiture for failure to pay 19

deemed personal property 20

transfer, how made 20

book to be kept 22

par value, change in 25

of manufacturing company, increase may be preferred 38, 39

fraudulent issue 40

capital, fee for increase 6, 7, 16

increase, notice required 7, 19

publication of notice 20

bonds not to exceed 19

certificate of increase to be filed 20

of manufacturing company, amount 36

notes not received in payment 37

increase or decrease 37

meetings for increase or decrease 37, 38
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STOCKHOLDER: Page.

county, city or town not to become 6
state not to become 6
votea for directors 7
consent to increase of stock or bonded indebtedness 7

liability, constitutional limitation 7

preferred stock, consent to issue 8

right to vote, how determined 13

number of votes 15

names entered in transfer-book , . . . . 22

actions to recover debts due 29

execution against, for corporate debts 29

clerk to furnish names 31

suit against, upon dissolution 31

defendants may enforce contribution 31

of manufacturing company, note in payment of stock 37
executor, etc., or pledgee not liable 37

executor, etc., may vote 37
liability, limitation 38

meetings to increase or decrease capital stock 37, 38
character of increased stock 38, 39

SUBSCRIPTION:
directors to open books 17
five per cent, paid upon subscribing 17

installments, how paid 18

forfeiture for failure to pay 19

SUCCESSION:
right of 22

SUB AND BE SUED:
corporation may 22

SUMMONS:
service of, upon corporation 10

by publication on foreign corporation 10
publication, how made 11

without the state 11

against corporation 32
service, how made 32
return of 32
service by publication 33

TAXATION:
of corporations, power not to be suspended 6
railroad corporations 6
franchise, of corporations 6
manufacturers, raw material and machinery 43

of property situated in other county 46
property subject to 44
assessment, where made 44
" bonds " and " stocks " include what 44
property of manufacturing corporations 44, 4S
list of certain stock not to be made 45
statement of stockholders, officers to make 45
of banking and insurance companies 45
shares of stock, sold for 45
information to be furnished by officer 45
penalty for failure to comply 45
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TRANSFER: Page.

books, to determine right to vote 13

to be presented at election lo

of stock, how made • • • • 20

book, to be kept 22

to be open to inspection 22

TRUSTEES (See Directors):

not liable as stockholders 37

may vote at meetings 37

TRUSTS:
to regulate price of commodities 47

contracts void 47

proceedings against 48, 49

affidavit of corporations 48

A''OTB. (See Elections.)

WAGES:
preferences 33

paid monthly 33

priority of payment, on dissolution 33, 41

reduction, notice of, by certain corporation 34

presentment of claim for preference 41

to be paid in money 57

WRIT. (See Summons.)
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OONSTITUTIO]^ OF MONTAN'A - 1889.

PROVISIONS RELATING TO CORPORATIONS.

ARTICLE III.

Declaration of Hights.

flee. 11. Laws Impairing the obligation of con-
tracts prohibited.

14. Private property not to be taken with-
out compensation.

AUTICLE V.

Legislative Department.

Sec. 26. Special or local laws prohibited in cer-
tain cases.

37. Trust funds not to be Invested In bonds
or stock of private corporations.

38. Legislature shall not authorize State or
county to loan Its credit for construc-
tion of any railroad.

39. State shall not release or postpone lia-

bilities of corporations to it.

ARTICLE XII.

Revenue and Taxation.

:Sec. 1. License tax may be Imposed upon cor-
porations.

7. Power to tax corporations shall never be
relinquished.

17. " Property " Includes stocks, bonds and
franchises. But corporate stock shall
not be taxed when corporate property
Is taxed.

ARTICLE XIH.

Public Indebtedness.

Sec. 1. Neither the State nor any subdivision
thereof shall loan Its credit to, or sub-
scribe to stock of, any private corpo-
ration.

ARTICLE XV.

Corporations other than Municipal.

Sec. 1. Existing charters under which corpora-
tions not organized to have no validity.

2. No charter to be granted or amended liy
special law.

3. Legislature may alter, revoke or annul
any charter.

4. Provision for election of directors of
corporations.

5. Certain corporations shall be common
carriers, and subject to legislative con-
trol.

6. Transportation companies shall not con-
solidate with competing lines.

8.

10

17

18.

Sec. 7. Discrimination in charges or facilities by
common carriers prohibited.

Certain existing corporations must file
acceptance of provisions of this Con-
stitution.

Right of eminent domain and police
power of State shall never be abridged.

Stocks or bonds not to be Issued except
for value actually received; and all
fictitious Increase of stock or Indebted-
ness void.

11. Foreign corporations may do business In
this State on certain conditions.

12. No street or other railroad to be con-
structed within any municipality with-
out consent of local authorities.

13. Restrictions upon loans for benefit of
corporations.

14. Telegraph or telephone lines may be con-
structed subject to reasonable regula-
tions.

15. Consolidation of domestic and foreign
corporations does not constitute foreign
corporation.

16. Release or discharge from liabilitv for
personal Injuries as condition of em-
ployment prohibited.

No law shall be passed permitting
alienation of franchises so as to release
any liabilities.

"Corporation" construed; corporations
may sue and be sued.

19. Dues from corporations shall be secured.
20. Trusts and combinations prohibited.

ARTICLE III.

Declaration of Rights.

§ 11. No ex post facto law nor law Impairing
the obligation of contracts or making any
irrevocable grant of special privileges, fran-
chises or Immunities shall be passed by the
legislative assembly.

See Const., art. XV, § 3; Civ. Code, §§ 394, 550.

§ 14. Private property shall not be taken
or damaged for public use without just com-
pensation having been first made to or paid
into court for the owner.

ARTICLE V.

Legislative Department.

§ 26. The legislative assembly shall not
pass local or special laws in any of the fol-
lowing enumerated cases, that is to say:
* * * Chartering or licensinu' ferries or
bridges or toll roads; chartering banks.
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Insurance companies and loan and trust com-
panies; remitting flues, penalties or forfeit-

ures; * * * granting to any corporation,

association or individual the right to lay

down railroad tracks, or any special or ex-

clusive privilege, immunity or franchise

whatever; * * * relinquishing or extin-

guishing in whole or in part the indebted-

ness, liability or obligation of any corporation

or person to this State, or to any municipal
corporation therein; * * * exempting
property from taxation * * *.

§ 37. No act of the legislative assembly
shall authorize the investment of trust funds
by executors, administrators, guardians or

trustees in the bonds or stock of any private

coi'poration.

§ 38. The legislative assembly shall have
no power to pass any law authorizing the

State, or any county in the State, to contract

any debt or obligation in the construction of

any railroad, nor give or loan its credit to or

in aid of the construction of the same.

§ 39. No obligation or liability of any per-

son, association or corporation, held or owned
by the State, or any municipal corporation

therein, shall ever be exchanged, transferred,

remitted, released or postponed, or in any
way diminishd by the legislative assembly;
nor shall such liability or obligation be ex-

tinguished, except by the payment thereof

into the proper treasury.

ABTIOLE Xn.

Revenue and Taxation.

Section i. * * * The legislative assembly
may also impose a license tax, both upon
persons and upon corporations doing bUBi-

ness in the State.

[A tax upon a corporation may' be proportioned
to the ineome received, as well as to the value
of the privileges, or the property owned. Minot
V. R. n. Co.. 18 "Wall. 'Ji»6. The fourteenth
amendment to United States Constitution Is a
limitation upon power of the State in the matter
of taxation. R. R. Co. v. Garland, 5 Mont. 146;
s. c, 3 Pac. Rep. 134.]

§ 7. The power to tax corporations or cor-

porate property shall never be relinquished

or suspended, and all corporations in this

State, or doing business therein, shall be
subject to taxation for State, county, school,

municipal and other purposes, on real and
personal property owned or used by them
and not by this Constitution exempted from
taxation.

See Pol. Code, |§ 8701-3718.

§ 17. The word property as used in this

article is hereby declared to include mones^s,
credits, bonds, stocks, franchisee and all mat-
ters and things (real, personal and mixed)
capable of private ownership, but this shall

not be construed so as to authorize the taxa-
tion of the stocks of any company or corpo-

ration when the property of such company
or corpoi'ation represented by such stocks is

within the State and has been taxed.

Bee Political Code, § 3680.

ARTICLE XIII.

Public Indebtedness.

Section 1. Neitlier the State, nor any
county, city, town, municipality, nor other
sul)divisiou of the State shall ever give or
loan its credit in aid of, or make any dona-
tion or grant, by subsidy or otherwise, to
any individual, association or corporation,
or become a subscriber to, or a shareholder
in, any company or corporation, or' a joint

owner with any person, company or corpora-
tion, except as to such ownership as may
accrue to the State by operation or provision
of law.

ARTICLE XV.

Corporations other than. Municipal.

Section 1. All existing charters, or grants
of special or exclusive privileges, under
which the corporations or grantees shall not

have organized or commenced business in

good faith at the time of the adoption of

this Constitution, shall thereafter have no
validity.

§ 2. No charter of incorporation shall be
granted, extended, changed or amended by
special law, except for such municipal,

charitable, educational, penal or reformatory
corporations as are or may be under the

control of the State; but the legislative as-

sembly shall provide by general law for the

organization of corporations hereafter to be
created; Provided, That any such laws shall

be subject to future repeal or alterations by
the legislative assembly.

See Civ. Code, {§ 390 et seq.

§ 3. The legislative assembly shall have
the power to alter, revoke or annul any char-

ter of incorporation existing at the time of

the adoption of this Constitution, or which
may be hereafter incorporated, whenever in

its opinion it may be injurious to the cltizi-ns

of the State.

See Civ. Code, |§ 394, 650; Const., art. Ill, I 11.

[Franchises conferred by legislature held to be
contracts between territory and private citizens
upon conditions which had to be complied with
by law, like conditions precedent In ordinary con-
tracts. Territory v. Road Co., 2 Mont. 96. Un-
less such conditions were compiled with, the fran-
chises upon which they were based become sub-
ject to forfeiture. 2 Mont. 113.]

§ 4. The legislative assembly shall provide
by law that in all elections for directors

or trustees of incorporated companies, every
stoclcholder shall have the right to vote in

person or bj^ proxy the number of shares of
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stock owned by him for as many persons
as there are directors or trustees to be
elected, or to cumulate said shares, and give
one candidate as many votes as the number
of directors multiplied by the number of his

shares of stoclc shall equal, or to distribute
them, on the same principle, among as many
candidates as he shall think tit, and such
directors or triistees shall not be elected in

any other manner.

See Civ. Code, §§ 430-452. " Director " defined.

Pen. Code, § 1000.

§ 5. All railroads shall be public highways,
and all railroad, transportation and express
companies shall be common carriers and
subject to legislative control, and the legis-

lative assembly shall have the power to

regulate and control by law the rates of

charges for the transportation of passengers
and freight by such companies as common
carriers from one point to another in the
State. Any association or corporation, organ-
ized for the purpose, shall have the right to

construct and operate a railroad between
any designated points within this State and
to connect at the State line with railroads of

other States and territories. Every railroad

company shall have the right with its road
to Intersect, connect with, or cross any other
railroad.

§ 6. No railroad corporation, express or
other transportation company, or the lessees

or managers thereof, shall consolidate its

stock, property or franchise, with any other
railroad corporation, express or other trans-

portation company, owning or having under
its control a parallel or competing line;

neither shall it in any manner unite its busi-

ness or earnings with the business or earn-
ings of any other railroad corporation; nor
shall any officer of such railroad, express or
other transportation company act as an offi-

cer of any other railroad, express or other
transportation company owning or having
control of a parallel or competing line.

§ 7. All individuals, associations, and cor-

porations shall have equal rights to have
persons or property transported on and over
any railroad, transportation or express route
in this State. No discrimination in charges
or facilities for transportation of freiglit or
passengers of tlie same class shall be made
by any railroad, or transportation, or ex-
press company, between persons or places
within this State; but excursion or commuta-
tion tickets may be issued and sold at special
rates, provided such rates are the same to all

persons. No railroad or transportation, or
express company shall be allowed to charge,
collect, or receive, under penalties which the
legislative assembly shall prescribe, any
greater charge or toll for the transportation
of freight or passengers to any place or
station upon its route or line, than it charges
for the transportation of the same class of

60

freight or passengers to any more distant
place or station upon its route or line within
this State. No railroad, express, or trans-
portation company, nor any lessee, manager,
or other employe thereof, shall give any
preference to any individual, association or
corporation, in furnishing cars or motive
power, or for the transportation of money
or other express matter.

§ 8. No railroad, express, or other trans-
portation company, in existence at the time
of the adoption of this Constitution, shall
have the benefit of any future legislation,

without first filing in the office of the secre-
tary of State an acceptance of the provisions
of this Constitution in binding form.

§ 9. The right of eminent domain shall
never be abridged, nor so construed as to

prevent the legislative assembly from taking
the property and franchises of incoii)orated
companies, and subjecting them to public
use the same as the property of Individuals;
and the police powers of the State shall never
be abi'idged, or so construed, as to permit
corporations to conduct their business in such
manner as to infringe the equal rights of
individuals, or the general well-being of
the State.

§ 10. No corporations shall issue stocks or
bonds, except for labor done, services per-
formed, or money and pi'operty actually re-

ceived; and ail fictitious increase of stock
or indebtedness shall be void. The stock of
corporations shall not be increased except in

pursuance of general law, nor without the
consent of the persons holdine a majority
of the stock first obtained at a meeting held
after at least thirty days' notice given in
pursuance of law.

§ 11. No foreign corporation shall do any
business in this State without having one
or more known places of business, and an
authorized agent or agents in the same, upon
whom process may be served. And no com-
pany or corporation formed under the laws
of any other country, State or territory,
shall have, or be allowed to exercise, or en-
joy Avithin this State any greater rights or
privileges than those possessed or enjoyed
by corporations of the same or similar char-
acter created under the laws of the State.

See Civ. Code, §§ 1030-1038.

§ 12. No street or other railroad shall be
constructed within any city or town with-
out the consent of the local authorities hav-
ing control of the street or highway pro-
posed to be occupied by such street or other
railroad.

§ 13. The legislative assembly shall pass no
laAV for tlie benefit of a railroad or other
corporation, or any individual or association
of individuals, retrospective in its operation,
or which imposes on the people of any county
or municipal subdivision of the State, a new
liability in respect to transactions or con
siderations already passed.
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§ 14. Any association or corporation, or the

lessees or managers thei'oof, organized for

the purpose, or any individual, shall have the

right to construct or maintain lines of tele-

graph or telephone Avithin this State, and
connect the same with other lines; and the
legislative assembly shall by general law of

uniform operation provide reasonable regu-

lations to give full effect to this section. No
telegraph or telephone company shall con-

solidate with, or hold a controlling interest

in, tlie stock or bonds of any other telegraph
or telephone company owning or having the

control of a competing line, or acquire by

purchase or otherwise, any other competing
line of telegraph or telephone.

§ 15. If any railroad, telegraph, telephone,

express or other corporation or company or-

ganized under any of the laws of this State,

shall consolidate, by sale or otherwise, with
any railroad, telegraph, telephone, express,

or other corporation, organized under any
of the laws of any other State or territory

of the United States, the same shall not
thereby become a foreign corporation, but
the courts of this State shall retain jurisdic-

tion over that part of the corporate property
within the limits of the State, in all matters
that may arise as if said consolidation had
not taken place.

§ IG. It shall be unlawful for any person,

company or corporation to require of its ser-

vants or employes, as a condition of their

employment or otherwise, anj^ contract or
agreement whereby such persons, company
or corporation, shall be released or dis-

charged from liability or responsibility on
account of personal injuries received by such
.servants or employes while in the service
of such person, company or corporation, by
reason of the negligence of such person, com-
pany or corporation, or the agents or em-
ployes thereof; and such contracts shall be
absolutely null and void.

§ 17. The legislative assembly shall not
pass any law permitting the leasing or alien-
ation of any franchise so as to release or
relieve the franchise or property held there-
under from any of the liabilities of the
lessor or grantor, or lessee or grantee, con-
tracted or incurred in the operation, use or
enjoyment of such franchise, or any of its

privileges.

§ IS. The term " corporation," as used in
tliis article, shall be held and construed to
include all associations and joint-stock com-
panies, having or exercising any of the
jiowers or privileges of corporations not pos-
sessed by individuals or partnerships; and
all corporations shall have the right to sue,
and shall be subject to be sued in all courts
in like cases as natural persons, subject to
such regulations and conditions as may be
prescribed by law.

A corporation is a " person." Pol. Code, § 16.

Corporation defined. Civ. Code, §§ 390, 391.

Powers of. Civ. Code, § 520.

§ 19. Dues from private corporations shall
be secured by such means as may be pre-
scrilied by law.

§ 20. No incorporation, stock company, per-
son or association of persons in the State of
Montana, shall directly, or indirectly, com-
bine or form what is known as a trust, or

make any contract with any person, or per-

sons, corporations, or stock company, foreign
or domestic, through their stockholders, trus-

tees, or in any manner whatever, for the
purpose of fixing the price, or regulating the
production of any article of commerce, or
of the product of the soil, for consumption by
tlie people. The legislative assembly shall

pass laws for the enforcement thereof by
ade(iuate penalties to the extent, if necessary
for that purpose, of the forfeiture of their

property and franchises, and in case of for-

eign corporations prohibiting them from
carrving on business in the State.
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THE CODES AND STATUES.

I. POLITICAL CODE.

Preliminary Provisions.

Sec. 16. Certain terms defined.

§ 16. * * * The word " person " in-

cludes a corporation as well as a natural
person; * * *

Corporation defined. Const., art. XV, § 18; Civ.

Code, I 390.

[The word " person " In fourteentli amendmeni
to Constitution of United States includes a cor-
poration. R. R. Tax Cases, 8 Saw. 235.]

Part III. The Government of the State.

TITLE X. REVENUE.
Ch. 2. Definitions.

3. Assessment of property.

CHAPTER II.

Definitions.

Sec. 3680. Definition of terms.

§ 3680. Whenever the terms mentioned
In this section are employed in this title,

they are employed in the sense hereafter
affixed to them.
First. The term " property " includes

moneys, credits, bonds, stocks, franchises
and all other matters and things real, per-
sonal, and mixed, capable of private owner-
ship; but this must not be construed so as to
authorize the taxation of the stocks of any
company or corporation when the property
of such company or corporation represented
by such stocks is within the State and has
been taxed.** *******
See Const., art. XII, § 17.

[Franchises are taxable. The Freight Case, 15
Wall. 282.]

CHAPTER III.

Assessment of Property.

Sec. 3701. Statement, what to contain.
3711. Property of a firm or corporation,

whore assessed.
3713. Capital stock and franchises of cor-

porations, where assessed.

8 3701. He (the assessor) mu.st require
from each person a statement under oath,
setting forth specially all the real and per-
sonal property oAATied by such person, or
in his possession, or under his control, at
twelve o'clock m. on the first Monday in
March. Such statement must be in writing,
showing separately:

3. All property belonging to, claimed by,
or in the possession or under the control or
management of any corporation of which
such person is president, secretary, cashier
or managing agent.

§ 3711. The property of every firm and cor-
poration must be assessed in the county
where the proi:)erty is situate, and must
be assessed in the name of the firm or cor-
poration.

[" This section does not apply to shares in a
mining corporation constituted under the laws of
this State, but whose tangible property is situ-
ated elsewhere." San Fnancisco v. Flood, 64
Cal. .5U-1; s. c, 2 Pac. Rep. 264.
Under U. S. Rev. St., §§ 5214, 5219, personal

property owned by national banks is not subject
to state taxation. First Nat. Bank v. Province,
51 Pac. Rep. 821.]

§ 3713. The capital stock and franchises
of corporations and persons, except as may
be otherwise provided, must be listed and
taxed in the county, town or district where
the principal office or place of business of
such corporation or person is located; if

there be no principal office or place of busi-
ness in the State, then at the place in the
State where any such corporation or person
transacts business.

[Equity will interfere to prevent collection of
taxes upon property to prevent destruction of
a franchise. R. R. Co. v. Carland, 5 Mont. 146;
s. c, 3 Pac. Rep. 134. Action by corporation to
enjoin collection of tax, sufflciency of complaint.
Ranching Co. v. Savage, 15 Mont. 189; s. c, 38
Pac. Rep. 940; see, also, Woolman v. Garringer,
2 Mont. 405; Collier v. Ervln, id. 556.]

II. CIVIL CODE.
DIVISION FIRST.

Part IV. Corporations.

Tit. I. General provisions as to all corporations.
XI. Foreign corporations.

TITLE I. GENERAL, PROVISIONS AS TO
ALL CORPORATIONS.

Ch. 1. Formation of corporations.
2. Corporate stock.
3. Corporate powers.
4. Extinction and dissolution of corporatlonB.

CHAPTER I.

Formation of Corporations.

Art. I. Corporations defined and how organized.
II. By-laws, directors, elections and meet-

ings.

ARTICLE I. CORPORATIONS DEFINED ANDHOW ORGANIZED.
Sec. .S90. Corporation defined.

391. What are public and what private cor-
porations.

392. Corporations, how formed.
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Sec. 393. For -nhat purposes private corporations
are formed.

Reservation of power to repeal.

Corporate existence cannot be ques-
tioned.

Name.
Corporate name may be changed.
Record of change.
How corporations may continue their

existence under this Code.
Existing corporations not affected.

Name of Instrument creating corpora-
tion.

Articles of Incorporation, what to con-
tain.

Certain corporations to state further
facts in articles

394.
895.

896.
397.

400.

401.
402.

403.

404.

405.

406.

Three or more persons to sign and ac-

knowledge articles.
Articles to be filed with county clerk

and secretary of State; term of exist-

ence.
407. Certified copy of articles prima facie

evidence.
408. ATho are members and who are stock-

holders of corporation.
409. Filing articles of incorporation.

410. Stock issued for purchase of property.
411. Corporations, how formed.
412. May extend term of existence and in-

crease stock, etc.

413. How change effected.
414. Same.

§ 390. A corporation is a creature of the

law, having certain powers and duties of a

natural person. Being created by the law,

it may continue for any length of time

Which the law prescribes.

A corporation is a " person." Pol. Code, jj 16.

Powers of. See §§ 520 et seq., post.

§ 391. Corporations are either public or

private. Public corporations are formed or

organized for the government of a portion

of the State; aJl other corporations are pri-

vate.

§ 392. Private cori>orations may be formed

by the voluntary association of any three or

more persons in tlie manner prescribed in

this article.

§ 393. The purposes for which the private

corporations mentioned In the last section

are;
1. The support of public worship.

2. The support of any religious, benevo-

lent, charitable, educational or missionary

undertaking.
3. The support of any literary or scientific

undertaking, the maintenance of a library,

or the promotion of painting, music or other

fine arts.

4. The encouragement of agriculture and
horticulture.

f). The maintenance of public parks, and
of facilities for skating and other innocent
sports.

6. The maintenance of a club for social

enjoyment.
7. The maintenance of a public or private

cemetery.
8. The prevention and punishment of

theft or willful injuries to property and in-

surance against such risks.

9. The insurance of human life, dealing in

annuities, and the insurance of fidelity of

persons holding places of public or private

trust.

10. The insurance of human beings against

sickness or personal injury.

11. The insurance of the lives of domestic
animals or their loss or damage.

12. The insurance of property against ma-
rine risks.

13. The insurance of property against
loss or injuiry by fire, or any of the ele-

ments, or by accident, or by any risk of in-

land transportation.
14. The transaction of any banking busi-

ness or trust deposit and security business,

and the insurance of the safe-keeping of all

kinds of personal property.

15. The construction and maintenance of
a railroad and of a telegraph line in connec-
tion therewith and a street railroad of any
kind.

1(5. The construction and maintenance of
any other species of roads, and of bridges
in connection tlierewith.

17. The construction and maintenance of
a bridge.
18. The constructi )n and maintenance of

a telegraph line, telephone or electric line*

19. The establishment and maintenance
of a line of stages.

20. The establishment and maintenance of
a ferry.

21. The carriage of property and persons
by express.
22. The building and navigation of steam-

boats and carriage of persons and property
thereon.

23. The supply of water to the public.

24. The manufacture and supply of gas,

or the supply of light or heat to the public
by any other means.

25. The transaction of any mercantile,
commercial, industrial, manufacturing, min-
ing, mechanical or chemical business.
26. The transaction of a printing and pub-

lishing business.
27. The erection of buildings and the ac-

cumulation and loan of funds for the pur-
chase of real estate.

28. The establishment and maintenance of
a hotel.

29. The improvement of the breed of do-
mestic animals by importation, sale or
otlierwise.

30. The transaction of the business of
raising, buying and selling cattle, horses
and sheep; or

31. The construction of canals, ditches;

flumes and other works for conveying
water, and reservoirs for storing the same,
and the boring of artesian wells.

No corporation must be formed for any
other purposes than those mentioned in this

section.

[Held, that corporation could be formed for
mercantile inirposes under general incorporation
act of the territory, and that said act was not
in conflict with § 1889. U. S. Rev. St. Carver
Mercantile Co. v. Hulme, 7 Mont. 566; s. c, 19
Pac. Rep. 213.]
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§ 394. Every grant of corporate power
Is subject to alteration, suspension or repeal,

In the discretion of the legislative assembly.

See Const., art. XV, § 3; art. Ill, § 11.

§ 395. One who assumes an obligation to

an ostensible corporation, as such, cannot

resist the obligation on the ground that there

•was in fact no such corporation until that

fact has been adjudged In a direct proceed-

ing for the purpose.

§ 396. Every corporation must have a cor-

porate name, which it has no power to

change unless expressly authorized by law;

but the name is to be deemed so far matter

of description, that a mistake in the name
in any instrument may be disregarded, if a
sufficient description remains by which to

ascertain the corporation intended.

§ 397. The name of any corporation now
organized and existing or which may here-

after be organized under any of the statutes

of this State relating to corporations may be

altered, changed or amended by a vote of a

majority of the stockholders of such corpo-

ration duly assembled at any regular meet-

ing or at any special meeting duly called for

that purpose.
(Approved ^Nlarch 2, 1893.)

§ 398. Whenever the name of a corporation

is changed, altered or amended under the

provisions of this act it shall be the duty of

the secretary thereof to certify the same for

record to the secretary of State and to the

coimty clerk of the county wherein the prin-

cipal place of business of such corporation
is situated.

(Approved March 2, 1893.)

§ 399. Nothing in this act contained shall

Impair or affect any liability or obligation

of any corporation whose name is changed,
altered or amended hereunder.
(Approved March 2, 1893.)

§ 400. Any corporation formed under the
laws of the territory or State of Montana,
except those dissolved by the provisions of
section 393, and still existing, may at any
time within the period limited for its dura-
tion elect to continue its existence under the
provisions of this Code applicable thereto.

Such election may be made at any annual
meeting of the stockholders, or members, or

at any meeting called by the directors ex-

pressly for considering the subject, if voted
by stockholders representing a majority of
the capital stock, or by a majority of the
members, or may be made by the directors
upon the written consent of that number of
such stockholders or members. A certiticate

of the action of the directors, signed by them
and their secretary, when the election is

made by their unanimous vote, or upon the
written consent of the stockholders or mem-
bers, or a certificate of the proceedings of
the stockholders or members, when such
election is made at any such meeting, signed
by the chairman and secretary of the meet-
ing, and a majority of the directors, must

be filed in the office of the clerk of the

county where the original articles of incor-

poration are filed, and a certified copy thereof

must be filed in the office of the secretary

of State; and thereafter the corporation shall

continue its existence under the provisions

of this Code which are applicable thereto,

and shall possess all the rights and powers,

and be subject to all the obligations, re-

strictions, and limitations prescribed thereby.

§ 401. (As amended March 5, 1897.) No
corporation formed or existing before twelve
o'clock noon on the first day of July, A. D.

1895. when this Code takes effect is or shall

be in any manner affected by any of the

provisions of part IV of division first of this

Code, except those provisions which specially

mention and are made applicable to corpora-

tions formed and existing before said time,

or unless such corporations elect to continue

their existence under the provisions of this

Code applicable thereto as provided in sec-

tion 400 of this Code; but all the laws of the

State of Montana in force and applicable to

said previously formed and existing corpora-

tions at twelve o'clock noon on the said first

day of July, A. D., 1895, when this Code
takes effect, shall continue to apply and
govern such previously formed and existing

coiT)orations in all respects, as Avell in rela-

tion to their formation and existence as to

their operation, management and all other

matters and things contained in said laws
and relating and applicable to such corpo-

rations, and said laws are repealed subject

to the provisions of this section.

§ 402. The instrument by which a private

corporation is formed is called " articles of

incoiiioration."

§ 403. Articles of incorporation must be
prepared, setting forth:

1. The name of the corporation.
2. The purpose for which it is formed.
3. The place where its principal business

is to be transacted.

4. The term for which it is to exist, not
exceeding tAventy years.

5. The number of its directors or trustees,

wliicli shall not be less than three nor more
than thirteen, and the names and residences

of those who are appointed for the first three

months and until their successors are elected

and qualified.

0. The amount of its capital stock, and the
number of shares into whicii it is divided.

7. If there is a capital stock the amount
actually subscribed, and by whom.

8. If the stock is assessable it must be so

stated.

[Articles of incorporation held admissible on
question of agent's autliority to buy up a claim
against another company. Mahoney v. Butte
Hardware Co., 48 Pac. Kep. 545.]

§ 404. The articles of incorporation in the

following cases must also state:

1. In case of assessment life insurance cor-

porations, the articles of incorporation shall
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state as provided in sections 701 and 702 of

this Code.
2. And in articles of incorporation of in-

stitutions of learning, shall state as provided

in section 752 of this Code.
3. And in case of buildinfr and loan asso-

ciations the corporation shall be formed as

provided in sections 770 to 77G, inclusive,

of this Code.
4. In case of religious, benevolent and

other like incorporations, the articles of in-

corporation shall state as provided in section

8G2 of this Code.
5. Articles of incorporation of any railroad

company shall also state the names of the

counties. States, territories and countries

where the termini of said road are to be
located, and those through which said road
shall pass, and the general route of said

road, also the amount of capital stock neces-

sary to construct the same.
6. In case of the formation of corporations

for the construction of ditches and flumes,

the articles of incorporation must also state

the stream or streams from which the water
is to be taken, the point or place on said

stream at or near which the water is to be
taken out, the line of the ditch or flume, and
the use to which the water is to be applied.

7. In case of tunnel corporations, the
articles of incorporation shall also state the
place where said tunnel is to be rtm. the
termini, its course, and the minerals or ore
designed to be excavated.

8. In the case of telegraph or telephone
companies, the articles of incorporation shall

also state the termini of such line or lines,

and the counties through which they shall

pass.

§ 405. The articles of incorporation must
be subscribed by three or more persons, and
acknowledged by each before some otticer

authorized to take and certify acknowledg-
ments of conveyances of real property.

§ 40G. Upon filing and recording articles of
incorporation, in the ottice of the county
clerk of the county in which the principal
business of the company is to be transacted,
and a copy thereof, certified by the county
clerk, with the secretary of State, the sec-

retary mtist issue to the conooratiou. over
the great seal of the State, a certificate that
a copy of the articles, containing the re-

quired statement of facts has been filed in

his office: and theretipon the persons signing
the articles, and their associates and suc-
cessors, shall be a body politic and corporate,
by the name stated in the certificate, and
for the term of twenty years, tiuless it is in

the articles of incorporation otherwise
stated, or in this Code otherwise speclallj'

provided; and in no case mtist such term
exceed twenty years.

[Prior to adoption of Code, a corporation had
legal existence from date of filing certificate.
Mining Co. v. AVoodbury, 14 Cal. 424.]

§ 407. A copy of any articles of incorpora-
tion filed in pursuance of this chapter, and

certified by the secretary of State, must be
received in all courts and other places as
prima facie evidence of the facts therein
stated.

rcertifled copy of articles of incorporation com-
petent as evidence. McKinstry v. Clark, 4 Mont.
.5Ti»: s. c 1 Pac. Rep. 759: Min. Co. v. Hammer,
G Mont. 53; s. c, S Pac. Rep. 15.3: S. V. W. W.
V. San Francisco, 22 Cal. 434; Min. Co. v. Aliment,
26 id. 286.
Articles of incorporation of foreign corporation

admissible in evidence, when. Parchcn v. I'eck,
2 Mont. 567.]

§ 408. The owners of shares in a corpora-
tion which has a capital stock are called
stockholders. If a corporation has no capital
stock, the corporators and their successors
are called members.

[Stockholders held entitled to sne to set aside
a frnudiilent purchase made by a corpor.'ttion
TN'ithout first demanding of the directors that suit
be brought. Gerrv v. Bismarck P>ank of X. D.,
47 Pac. Rep. 810.]

§ 409. No corporation hereafter formed
shall ptu'chase, locate, or hold property in

any county in this State, without filing a
copy of the copy of its articles of incorpora-
tion filed in the office of the secretary of
State, duly certified by stich secretary of
State, in the office of the county clerk of the
county in which such property is situated,
within sixty days after such purchase or
location is made. Every corporation now in

existence, whether formed under the pro-
visions of this Code or not. must, witliin
ninety days after the passage of this Code,
file such certified copy of the copy of its

articles of incorporation in the office of the
county clerk of every county in this State
in which it holds any property, except the
county where the original articles of incor-
poration are filed; and if any coii)oration
liereafter acqtiire any property in a cotmty
other than that in which it now holds prop-
erty, it must, within ninety days thereafter,
file with the clerk of stich county such certi-

fied copy of the copy of its articles of in-

corporation. The copies so filed with the
several county clerks and certified copies
tliereof shall have the same force and
effect in evidence as would the originals.

Any corporation failing to comply with the
provisions of this section shall not maintain
or defend any action or proceeding in rela-

tion to such property, its rents, issues, or
profits, inttil such articles of incorporation
and such certified copy of its articles of in-

corporation shall be filed at the places di-

rected by the general law and this section;
I'rovided, That all corporations shall be
liable in damages for any real loss tliat may
arise by the failure of such corporation to

perform any of the foregoing duties within
the time mentioned in this section; .^nd pro-
vided further. That the said damages may
be recovered in an action brought in any
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court of this State of competent jurisdiction,

by any party or parties' suffering tlie same.

§ 410. The "directors of any corporation may
purchase mines, manufactories and other

property necessary for its business and issue

stocli to the amount of the value thereof in

payment therefor, and the stock so issued

shall be declared and taken to be full paid

stock and not liable to any further call,

neither shall the holders thereof be liable for

any further payments under the provisions

of section 470 this Code; Provided. That on
mines any arbitrary value may be fixed

and such value shall, regardless of the

actual value, be deemed the value thereof,

so as to make the stock issued in payment
therefor at such arbitrary value, full paid

stock as above defined; and wherever stock

has been heretofore issued by corporations

in payment for mines purchased by it. such
stock so issued shall be deemed full paid
stock regardless of the actual value of the

mine at the time of such purchase. In all

statements and reports of the corporation to

be published, this stock shall not be stated

or i-eported as being issued for cash paid into

the corporation, but shall be reported in this

respect according to the facts.

(Act approved March 7, 1895.)

[Party claiming title to a mine ttiroiigli a com-
mercial corporation is estopped to deny right of
such corporation to take and liold title to min-
ing property. Hardware Co. v. Cobban, 13 Mont.
351; s. c, 34 Pac. Rep. 24; Bank v. Roberts, 9
Mont. 323; s. c, 23 Pac. Rep. 718.]

§ 411. At any time hereafter, any three or

more persons who may desire to form a com-
pany for the purpose of carrying on any
kind of manufacturing, mining, mechanical,
or chemical business; of digging ditches, of

building flumes, or running tunnels; of ptir-

chasing, holding, developing, improving,
using, leasing, selling, conveying, or other-

wise disposing of water powers and the sites

thereof and lands necessary or useful there-

for, or for the industries and habitations
arising or growing up, or to arise or grow up,

in connection with or about the same; of
purchasing, holding, laying out, platting, de-

veloping, leasing, selling, dealing in, convey-
ing or otherwise using or disposing of town-
sites or towns, or the lots, blocks or sub-
divisions thereof, or lots, blocks or subdi-
visions in any town, village or city; or of
carrying on any other branch of business
designed to aid in the industrial or pi'o-

ductive interests of the country and the de-

velopments thereof, or of one or more of

the aforesaid branches of business, may
make, sign and acknowledge before some
officer competent to take acknowledgments
of deeds, and file in the office of the clerk of

the county in which the business of the com-
pany shall be carried on, and a duplicate
thereof in the office of the secretary of State.

a certificate in writing, in which shall be
stated the corporate name of said company
and the object or objects for which the com-

pany shall be formed, the amount of the

capital stock of said company, the term of

its existence, not exceeding forty years, the

number of shares of which the said stock

shall consist, the number of trustees, and
their names, who shall manage the concerns

of the said company for the first three

months, and the name of the city, town or

locality and the county in which the opera-

tions of said company shall be carried on.

(Act approved March 2, 1893.)

§ 412. Any corporation or company here-

tofore formed, either by special act or under
the general law, and now existing, or any
company which may be formed under this

chapter, may increase or diminish its capital

stock, by complying with the provisions of

this chapter, to any amount Avhlch may be
deemed sufficient and proper for the pur-

poses of the corporation, and may also ex-

tend its business to any other branch named
in section 44G of this chapter and may also

extend the term of its existence, subject to

the provisions and liabilities of this chapter;

Provided, however. That no corporation shall

have power under this chapter to extend the

term of existence for a period longer than
will make the term of existence of said cor-

poration longer in all than forty years from
the date of its original incorporation; and
before any corporation shall be entitled to

diminish the amount of its capital stock, if

the amounts of its debts and fiabilities shall

exceed the amount of capital to which it is

proposed to be reduced, such amount of debts
and liabilities shall be satisfied and reduced
so as not to exceed such diminished amount
of capital; and any existing company hereto-

fore formed under any special act may come
under and avail itself of the provisions of

this cliapter, by complying with the follow-

ing provisions, and thereupon such company,
its officers and stockholders, shall be subject

to all restrictions, duties and liabilities of

this chapter.
(Act approved March 2, 1893.)

§ 413. Whenever any company shall decide

to call a meeting of stockholders for the
purpose of availing itself of the privileges of

this chapter, or for increasing or diminish-
ing the amount of its capital stock, or for ex-

tending or changing its business, or for

extending the term of its existence, it shall

be the duty of the trustees to publish a
notice, signed by at least a majority of them,
in a newspaper in the county, if any shall

be published therein, at least six successive
weeks, and to deposit a written or printed

copy thereof in the post-office, addressed to

eacii stockholder at his usual place of resi-

dence, at least six weeks previous to the day
fixed for holding such meeting, specifying

the object of the meeting, the time and place

when and where such meeting shall be held,

and the amount to which it shall be proposed
to increase or diminish the capital, and the
business to which the company would be
extended or changed, and the length of the
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time for which it is proposed to extend the

term of tlie existence of the corporation; an.l

a vote of at last two-thirds of all the shares

of stock shall be necessary for an increase

or diminntion of the amonnt of its capital

stock, or the extension or chanjie of its busi-

ness, or the extension of the term of its ex-

istence as aforesaid, or to enable the

company to avail itself of the provisions of

this chapter.

(Approved March 2, 189.3.^

§ 414. If, at the time and place specified

in the notice provided for in the preceding:

sections of this chapter, stockholders shall

appear in person or by proxy, in number
represent in.LC not less than two-thirds of all

the sliares of stock of tlie corporation, they

shall organize by choosinjr one of the trus-

tees chairman of the meeting, and also a

suitable person for secretary, and proceed to

a vote of those present in person or by proxy,

and if. on canvassing- the votes, it shall ap-

pear tliat a sufficient number of votes have
been cast in favor of increasing or diminish-

ing the amount of the capital stock, or for

extending or changing the business, or of

extending the term of existence of the cor-

poration as aforesaid, or for availing itself

of the privileges and provisions of this chap-

ter, a certificate of the proceedings showing
a compliance with the provisions of this

chapter, the amount of capital actually paid

in. the business to which it is extended or

changed, the time for which the term of the

existence of the corporation is extended, the

whole amount of delits and liabilities of the

company, and the amount to which the cap-

ital stock shall be increased or diminished,

shall be made out. signed and verified by the

affidavit of tlie chairman, and be counter-

signed by the secretary, and such certificate

shall be acknowledged by the chairman and
filed and recorded as required by section 44G
of this chapter, and when so filed and re-

corded the capital stock of such eoi-poration

shall be increased or diminished to tlie

amount specified in such certificate, and the

business extended or changed, and the term
of the existence of the corporation extended
as in said certificate specified, and the com-
pany shall l>e entitled to the privileges and
provisions and be sultject to the liabilities

of this chapter, as the case may be.

(Act approved March 2, 1893.)

ARTICLE II. BY-LAWS. DIRECTORS, ELEC-
TIONS AND MEETINGS.

Sec. 4.30. Adoption of by-laws, when, how and by
whom.

431. Directors, election of.
4.32. By-laws ma.v provide for what.
4.33. By-laws recorded and how amended.
434. How many and who to be directors.
435. Directors must be elected and by-laws

adopted at first meeting.
436. Election, how conducted.
437. Organization of board of directors, etc.

438. Dividends to be made from surplus prof-
Its.

439. Removal of directors.

Sec. 440. Justice of the peace may order meeting,
when.

441. Majority of stocli must be represented.
44J. Stock of minors, etc.
443. Election may be postponed.
444. Complaints as to elections.
445. False certificate, report or notice, offl

cers liable.
446. Meeting by consent valid.
447. Proceedings at meeting to be binding
44S. Meetings, when held.
44!). Special meeting, how called.
4.50. How corporation may change its busi-

ness.
451. Report of directors.
452. Payment for subscribed stock.

§ 4.30. Every corporation formed under
this title must, within one month after fil-

ing articles of incorporation, adopt a cods
of by-laws for its government, not incon
sistent with the Constitution and laws of

this State. The assent of stockholders rep-

resenting a majority of all the subscribed
capital stock, or a majority of the members,
if there l)e no capital stock, is necessary to

adopt l)y-laws. if they are adopted at a meet-
ing called for that purpose; and in the event
of sucli meeting being called, two weeks'
notice of the same by advertisement in

some newspaper puldished in the county in

which the principal place of business of the
corjioration is located, or if none is pub-
lished therein, then in a newspaper pub-
lished in an adjoining county, must be
given by order of the acting president. The
written assent of the holders of two-thirds
of the stock, or of two-thirds of the mem-
Iiers. if there be no capital stock, shall be
etfectual to adopt a code of by-laws without
a meeting for that purpose.

See § 520(G), post.

§ 4.S1. The directors must be elected an-

nually by the stockholders or members, and
if no provision is made by the by-laws for

the time of election, the election must be

held on the first Tuesday in .lune. Notice

of such election must lie given, and the

right to vote determined as prescribed in

section 430.

See §§ 434, 435, 443. 444, post.

§ 432. A corporation may, by its by-laws,

where no other provision is specially made,
provide for:

1. The time, place, and manner of calling

and conducting its meetings.

2. The numlier of stockholders or mem-
bers constituting a quorum.

3. The mode of voting by proxy.

4. The time of the annual election of di-

rectors, and the mode and manner of giv-

ing notice thereof.

5. The compensation and duties of officers.

6. The manner of election and the tenure

of office of all officers other than directors;

and,
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7. Suitable penaltieis for violations of by-

laws, not exceeding, in any case, one hun-
dred dollars for any one offense.

§ 433. All by-laws adopted must be cer-

tified by a majority of the directors and
secretary of the corporation, and copied in

a legible hand, in some book kept in the

office of the corporation, to be known as
the " Book of By-laws," and no by-law
shall take effect until so copied, and the
book shall then be open to the inspection of

the public during office hours of each day
except holidays. The by-laws may be re-

pealed or amended, or new by-laws may be
adopted, at the annual meeting, or at any
other meeting of the stockholders or mem-
bers, called for that pui-pose by the di-

rectors, by a vote representing two-thirds

of the subscribed stock, or by two-thirds of

the members. The written assent of the

holders of two-thirds of the stock, or two-
thirds of the members, if there be no capital

stock, shall be effectual to repeal or amend
any l)y-law, or to adopt additional by-laws.

The power to repeal and amend the by-

laws, and adopt new by-laws. may. by a

similar vote at any such meeting, or similar

written assent, be delegated to the board of

directors. The power, when delegated, may
be revoked, by a similar vote, at any regu-

lar meeting of the stockholders or members.
Whenever any amendment or new by-law is

adopted, it shall be copied in the book of

by-laws, with the original by-laws, and im-

mediately after them, and shall not take ef-

fect until so copied. If any by-law be re-

pealed, the fact of repeal, with the date of

the meeting at which the repeal was en-

acted, or written consent was tiled, shall be
stated in said book, and until so stated the

repeal shall not take effect.

§ 434. The corporate powers, business and
property of all corporations formed under
this title must be exercised, conducted and
controlled by a board of not less than three

nor more than thirteen directors, to be
elected from among the holders of stock, or,

where there is no capital stock, then from
the members of such corporations. Di-

rectors of corporations for profit must be

holders of stock therein in an amount to be
fixed by the by-laws of the corporation, ex-

cept those named in the articles of incorpo-

ration for the first three months, who shall

be directors until their successors are
elected and qualified. Directors of all other

corporations must be members thereof. Un-
less a quorum is present ana acting, no
business performed or act done is valid

as against the corporation. Whenever a va-

cancy occurs in the office of director, unless

the by-laws of the corporation otherwise
provide, such vacancy must be filled by an
appointee of the board.

Directors, when and how elected. § 431.

[Stockbolders held entitled to sue to set aside
a fraudulent purchase made by a corporation

without first demanding of the directors that suit
l)e broupht. Ocrrv v. Bismarck Bank of X. D.,
47 Pac. Rep. 810.]

§ 435. At the meeting at which the by-
laws are adopted or at such subsequent
meeting as may be then designated, di-

rectors must be elected, to hold their offices

for one year, and until their successors are
elected and qualified.

§ 4.3(3. All elections must be by ballot, and
every stockholder shall have the right to

vote in person or by proxy the number of
shares standing in his name, as provided in

section 441 of tliis Code, for as many per-

sons as there are directors to be elected, or
to cumulate said shares and give one can-
didate as many votes as the number of di-

rectors multiplied by the number of his

shares of stock shall equal, or to distribute

them on the same principle among as many
candidates as he shall think fit. In corpo-
rations having no capital stock each mem-
ber of the corporation may cast as many
votes for one director as there ai'e directors

to be elected, or may distribute the same
among any or all of the candidates. In
either case the directors receiving the high-

est number of votes shall be declared
elected.

Elections, how conducted. § 441.

§ 437. Immediately after their election,

the directors must organize by the election

of a president, who must be one of their

number, a secretary and treasurer. They
must perform the duties enjoined on them
by law and the by-laws of the corporation.

A majority of the directors is a sufficient

number to form a board for the transaction

of business, and every decision of a ma-
jority of the directors forming such board
made, when duly assembled, is valid as a
corporate act.

[A president of a corporation who sold property
to the company through fraud could not demand
that he be put in statu quo before relief was
firauted the comi)anv. (ierry v. Bismarck Bank of
Xorth Dakota, 4T I'ac. Rep. 810.

A purchase by a corporation from its president
held fraudulent. Id.

A town site corporation held not liable for plans
of buildings made at instance of the president
without evidence of his authority. Mathias v.

White Sulphur Springs, 48 I'ac. Kep. 624.]

§ 438. The directors of corporations must
not make dividends, except from the sur-

plus profits arising from the business
thereof; nor must they divide, withdraw or

pay to the stockholders, or any of them,
any part of the capital stock; nor must
they create debts beyond their sub-

scribed capital stock, or reduce or in-

crease the capital stoclv, except as here-

inafter specially provided. For a violation

of the provisions of this section, the di-

rectors under whose administration the

same may have happened (except those who
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may have caused tbeir dissent therefrom to

be entered at large in the minntes of the
directors at the time, or were not present
when the same did happen) are, in their in-

dividual and private capacity, jointly and
severally liable to the corporation and to the
creditors thereof, in the event of its dis-

solution, to the full amount of the capital
stock so divided, withdrawn, paid out or
reduced, or debt contracted; and no statute

of limitations is a bar to any suit against
such directors for any sums for which they
are made liable by this section. There may.
however, be a division and distribution of
the capital stock of any corporation which
remains after the payment of all its debts,
upon its dissolution or the expiration of its

term of existence.

Violation of above section a mlsdemeauor.

Pen. Code, § 984.

§ 439. No director shall be removed from
office unless by a vote of two-thirds of the
members, or of stockholders holding two-
thirds of the capital stock, at n general
meeting held after previous notice of the
time and place and of the intention to pro-

pose such removal. Meetings of stockhold-

ers for this purpose may be called by the
president or a majority of the directors, or

by members or stockholders holding at least

one-half of the votes. Such calls must be
in writing, and addressed to the secretary,

who must thei-eupon give notice of the time,

place, and object of the meeting, and by
whose orders it is called. If the secretary
refuse to give the notice, or if there is none,
the call may be addressed directly to the
members or stockholders and be served as a
notice, in which case it must specify the
time and place of meeting. The notice must
be given in the manner provided in section

430 of this title, unless other express pro-

vision has been made therefor in the by-
laws. In case of removal the vacancy may
be filled by election at the same meeting.

§ 440. Whenever, from any cause, there is

no person authorized to call or to preside at
the meeting of a corporation, any justice of

the peace of the county where such corpo-
ration is established may. on written appli-

cation of three or more of the stockholders
or of the members thereof, issue a wari'ant
to one of the stockholders or members di-

I'ecting him to call a meeting of the coi-pora-

tion by giving the notice required, and the
justice may in the same warrant direct
such person to preside at such meeting until

a clerk is chosen and qualified, if there is

no other otficer present legally authorized
to preside thereat.

§ 441. At all elections or votes had for
any purpose there must be a majority of
the subscribed capital stock or of the mem-
bers represented, either in person or by
proxy in writing. Every person acting
therein, in person or by proxy or representa-

tive, must be a member thereof or a bona
fide stockholder, having stock in his own
name on the stock-books of the corporation
at least ten days prior to the election. Any
vote or election had other than in accord-
ance with the provisions of this article is

voidable at the instance of any stockholders
or members, and may be set aside by peti-

tion to the district court of the county where
the same was held. Any regular or called
meeting of the stockholders or members
may adjourn from day to day, or from time
to time, if for any reason there is not pres-

ent a majority of the subscribed stock or
members, or no election had, such adjourn-
ment and the reasons therefor being re-

corded in the journal of the proceedings of
the board of directox's.

Xotice of mooting. § 431.

§ 442. The shares of stock of an estate of

a minor, or person of imsouud mind, may
be represented by his guardian, and of a <

deceased person by his executor or admin-
istrator.

§ 443. If from any cause an election does
not take place on the day appointed in the
by-laws, it may be held on any day there-

after as is provided for in such by-laws, or

to which such election may be adjourned or
ordered by the directors. If an election has
not been held at the appointed time, and
no adjourned or other meeting for the pux*-

pose has been ordered by the directors, a
meeting may be called by the stockholders

as provided in section 439 of this article.

§ 444. Upon the application of any person
or body corporate aggrieved by any election

held by any corporate body, the district

court of the district in which such election

was held, or a judge thereof, must proceed
forthwith to hear the allegations and proofs

of the parties, or otherwise inquire into the

matters of complaint, and thereupon con-

firm the election, order a new one, or di-

rect such other relief in the premises as ac-

cords with right and justice. Upon filing

the petition, and before any further proceed-

ings are had under this section, five days'

notice of the hearing must be given, under
the direction of the court or the judge
thereof, to the adverse party or those to be
affected thereby.

§ 445. Any officer of a corporation who
willfully gives a certificate, or AvillfuUy

makes an official report, public notice, or

entry in any of the records or books of the

corporation, concerning the corporation or

its business, which is false in any material

representation, shall be liable for all dam-
ages resulting therefrom to any person in-

jured thereby; and if two or more ofiicers

unite or participate in the commission of

any of the acts herein designated, they shall

be jointly and severally liable.

[Statute making trustees jointly and severally
liable upon a failure to file annual report, though
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a penal statute requiring .strict construction, c.in-

not be construed to excuse such trustees from
liability for debts contracted prior to a default.
Gans V. Switzer. 9 Mont. 408: s. c. 24 Pac. Rep.
18. Defense by such trustees to such action, what
is. Id.
Above section renders officer liable only for

debts incurred after making false annual report.
Giddings v. Holter, 48 Pac. Rep. 8; Same v.
Castle Land Co., id.; see Comp. St. 1887, div. 5,

§ 46.3.]

§ 44G. When all the stockholders or mem-
bers of a corporation are present at any
meeting, however called or notified, and
sign a written consent thereto on the rec-

ord of such meeting, the acts and proceed-
ings of such meeting are as valid as if bad
at a meeting legally called and noticed.

§ 447. The stockholders or members of
such corporation, when so assembled, may
elect officers to fill all vacancies then exist-

ing, and may act upon such other business
as might lawfully be transacted at I'egular
meetings of the corporation.

§ 448. The meetings of the stockholders
and board of directors of a corporation must
be held at its office or principal place of
business.

§ 449. When no provision is made in the
by-laws for regular meetings of the direct-

ors and the mode of calling special meet-
ings, all meetings must be called by special
notice in writing, to be given to each di-

rector by the secretary, on the order of the
president, or if there is none, on the order
of two directors.

§ 450. Every corporation that has been or
may be created under the general laws of
this State may change its principal place of
business from one place to another in the
same county, or from one city or county to

another city or county within this State,
and may increase or diminish the number of
Its trustees or directors; Provided, That the
number of trustees or directors shall at no
time be less than three or more than thir-

teen. Before either such changes are made,
the consent, in writing, of the holders of
two-thirds of the capital stock must be ob-
tained and filed in the office of the corpora-
tion. When such consent is obtained and
filed, notice of the intended removal or
change, or of the intended increase or di-

minishmeut of the number of trustees or di-

rectors, as the case may be, must be pub-
lished at least once a week for three success-
ive weeks in some newspaper published in

the county wherein said principal place of
business is situated, if there is one pub-
lished therein; if not, in a newspaper of an
adjoining county, giving the name of the
county or city where it is situated, and that
to which it is intended to remove it, or the
number to which it is intended to increase
or diminish the trustees or directors.
(Act approved March IS, 1895.)

§ 451. Every corporation having a capital
stock, shall annually, within twenty days
from and after the first day of September,

make a report which shall state the amount
of capital and the proportion thereof actu-

ally paid in and the amount of existing

debts, and which shall be signed by the
president, and a majority of the directors

inclusive of the president and shall be veri-

fied by the oath of the president, vice-presi-

dent or secretary of such corporation; and
shall be published in some newspaper of

the town, city or village, or, if there be no
newspaper published there, then in some
new.spaper publLshed in some city, town or
village nearest to the principal office or place
of business of such corporation and filed in

the office of the clerk of the county where the
principal office or place of business of such
corporation shall be located. If any such
corporation shall fail so to do, all the direct-

ors of the corporation shall be jointly and
severally liable for all deiits of the corpora-
tion then existing or which may be there-

after contracted until such report shall be
made and published or filed; Provided, how-
ever. That if within ten days after such
failure, a director or directors shall make
and publish or file as aforesaid an affidavit

or affidavits stating the failure was due to
no fault of his or theirs, and stating abso

that within the said twenty days, he or
they requested the president or a sufficient

number of the other directors whose resi-

dence was known to the affiant to join with
him or them in making report, such direct-

ors or director shall not be lialile under this
section. If the required report be made
and published or filed after the time herein
specified the directors shall not, on account
of the prior failure to make report, be liable

for the debts thereafter contracted.
(Approved March 14, 1895.)

[Contingent liability of land company on war-
ranty of title hold not " an existing debt "

within meaning of above section. See Comp. St.

1887, div. o, § 460: Giddings v. Holter, 48 Pac.
Rep. 8; Same v. Castle Land Co., id.]

§ 452. It shall be lawful for the directors

to call in and demand from the stockholders,

respectively, all such sums of money by
them subscribed, at such times and in such
payments or installments as the directors

shall deem proper, not to exceed twenty per

cent, in any one month, under the penalty of

forfeiting the shares of stock subscribed for,

and for all previous payments made thereon,

if payment shall not be made by the stock-

holders within sixty days after a personal
demand or notice requiring such payment
shall have been published for six successi\e

weeks in the newspaper nearest the place
where the business of the company shall

be carried on as aforesaid.

[Trustees held liable as copartners. Teitlg v.

Boesman, 12 Mont. 405; s. c, 31 Pac. Rep. 371;
see note to § 445.]
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CHAPTER II.

Corporate Stock.

ARTICLE I. STOCK AND STOCKHOLDERS.

Sec. 470. Liabillt.v of stockholders.
471. Certificates, bow and when Issued.
472. Transfer of shares.
473. Same b.v married woman, and dividends.
474. Non-resident stockholders, and bonds.
475. Five per cent, of stock may demand

statement.
476. Loan to stockholders.

§ 470. The stockholders of every oorpova-
tion shall be severally and individually lia-

ble to the creditors of the corporation in

which they are stockholders, to the amonnt
of unpaid stock held by them respectively,

for all acts and contracts made by snch
corporation, until the whole amount of capi-

tal stock subscribed for shall have been
paid in.

Frauds In subscriptions for, and issue of, stock.

Pen. Code, §§ 9S0 et seq.

[Subscription to stock of a corporation, to be
thereafter organized, becomes a valid contract
upon acceptance by subscriber of the shares sub-
scribed for. Tub. Co. V. Jack, r> Mont. o6S; s. c,
6 Pac. Rep. 20. Liability of delinquent subscriber.
Kane v. Downinsr. 14 Mont. .34:5; s. c, 36 Pac.
Rep. 35;". The action authorized by section 470
does not exclude the equitable rcnied.v to enforce
pa.vment of assessments. Harmon v. Page, 62
Cal. 448. But otherwise in case of mining cor-
poration. In re South Mt. M. Co., 7 Saw. 30;
s. c, 8 id. 366.]

§ 471. All corporations for profit must issue
certificates for stock when full,v paid up,
signed by the president and secretary, and
may provide, in their by-laws, for issuing
certificates prior to the full payment, under
such restrictions and for such purposes as
their by-laws may provide.

§ 472. Whenever the capital stock of any
corporation is divided into shares, and cer-
tificates therefor are issued, such shares of
stock are personal propert.v, and may be
transferred by indor.sement by the signature
of the owner, or his attorne.v or legal repre-
sentative, and delivery of the certificate; but
sucli transfer is not valid, except between
the parties thereto, until the same is so
entered upon the boolvs of the corporation
as to show the names of the parties by
and to whom transferred, the number or
designation of the shares, and the date of
the transfer.

[Held, that assignment of certificate and leav-
ing same with secretary of corporation did not
transfer stock. Galvin v. M. & M. Co., 37 Pac.
Rep. 366.
Evidence held to justify a finding that plain-

tiff did not purchase stock, the certificate of which
was delivered to him. Parberrv v. Sheep Co., 45
Pac. Kep. 278.]

§ 47.3. Shares of stock in corporations
held or owned by a married woman
may be transferred by her, her agent

or attorney, without the signature of her
husband, in the same manner as if

such married woman were a feme sole.

All dividends payable upon any shares of
stock of a corporation held by a married
woman may be paid to such married woman,
her agent or attorney, in the same manner
a.s if she were unmarried, and it is not
necessary for her husband to join in a re-
ceipt therefor; and any proxy or power
given by a married woman, touching any
shares of stock of any corporation owned
by her is valid and binding without the
signature of her husband, the same as if

slie were unmarried.
§ 474. When the shares of stock in a cor-

poration are owned by persons residing out
of the State, the president, secretary, or
directors of the corporation, before entering
any transfer of the shares on its books, or is-

suing a certificate therefor to the transferee,
may require from the attorney or agent of
the non-resident owner, or from the person
claiming under the transfer, an affidavit or
other evidence that the non-resident owner
was alive at the date of the transfer, and
if such affidavit or other satisfactory evi-

dence be not furiiisluHl, ma.v require from
the attorney, agent, or claimant a bond of
indemnity, with two sureties, satisfactory
to the officers of the corporation, or. if not
so satisfactor.v. then one approved by the
judge of the district court of the county in
which the principal office of the corporation
is situated, conditioned to protect the cor-
poration against any liability to the legal
representatives of the owner of the shares,
in case of his or her death before the trans-
fer; and if such affidavit or other evidence
or bond be not furuished when required, as
herein provided, neither the corporation, nor
any officer thereof, shall be liable for re-

fusing to enter the transfer on the books
of the corporation.

[Fact that aliens owning stock in a mining cor-
poration held not to affect title of corporation to
its mines; also, semble, that even if alien were a
cestui que trust of such property, his title would
be good until office found. Miu. Co. v. Bank, 7
Mont. 530; s. c, 10 I'ac. Rep. 210.]

§ 475. Wlienever an.v iier.son or persons
owning five per cent, of the capital stock of
any corporation, shall present a written re-

quest to the treasurer thereof that they
desire a statement of the affairs of such
corporation, it shall be the duty of such
treasurer to make a statement of the affairs
of the corporation, under oath, embracing a
particular account of all its assets and lia-

bilities in minute detail, and to deliver such
statement to the persons who presented the
said written request to said treasurer within
twenty days after such presentation, and
shall also, at the same time, place and keep
on file in his office for si.x months thereafter
a cop.v of sucli statement, which shall, at
all times during business hours, be exhibited



MONTANA. 19

Assessment of stock — Civ. Code, §§ 490—495.

to any stockholder of said corporation de-
manding an examination tliereof ; such treas-

urer, hoAvever, shall not be required to de-

liver such statement in the manner aforesaid
oftener than once in six months. If such
treasurer shall neglect or refuse to comply
with any provisions of this chapter, he shall

forfeit and pay to the person presenting said

request the sum of fifty dollars, and the
further sum of ten dollars for every twenty-
four hours thereafter until such statement
shall be furnished, to be sued for and re-

covered in any court having cognizance
thereof.

§ 476. No loan of money shall be made by
any corporation to any stockholder therein,

and if any such loan shall be made to a
stockholder, the officer who shall make it,

or who shall assent thereto, shall be jointly
and severally liable to the extent of such
loan and interest, for all the debts of the
corporation contracted before the repayment
of the sum loaned.

ARTICLE II. ASSESSMENT OF STOCK.

Sec. 490.
491.
492.
493.
494.
495.
496.
497.
498.
499.
500.
501.
502.

503.

504.
505.
506.
507.
508.
509.
510.

511.

Directors may levy assessment.
Limitation.
Levy of assessment; unpaid assessment.
Contents of order for assessment.
Notice of assessment, form.
Publication and services.
Delinq\ient notice, form.
Contents of notice.
How published.
Jurisdiction acquired, how.
Sale to be at public auction.
Highest bidder to be purchaser.
Corjjoration may purchase in default of

bidder.
Disposition of stock purchased by cor-
poration.

Extension of time of delinquent sale.
Assessment shall not be invalidated.
Action for recovery of stock, limitation.
Affidavits to be filed.
"Waiver of sale.
To what corporation applicable.
Other corporations may make stock as-

sessable.
Stock may be made assessable.

§ 490. The directors of any corporation
formed or existing under the laws of this

State may, for the purposes of paying ex-
penses, conducting business, or paying debts,
levy and collect assessments upon the sub-
scribed capital stock thereof in the manner
and form and to the extent provided herein.

[A subscriber to shares of stock who expects
the same and pays assessment is estopped to
deny contract of subscription. Pub. Co. v. Jack,
5 Mont. 568; s. c, 6 Pac. Rep. 20.
Subscription to shares in capital stock of a

corporatioti to be organized becomes a valid con-
tract on acceptance of said shares. Id.
Failure to comply with law in levying assess-

ments on shares of stock is matter of defense to
be set up in the answer, no necessity for alleg-
ing compliance with law in complaint, as such
compliance would bo presumed. Id.]

§ 491. No one assessment must exceed five
per cent, of the amount of the capital stock
named in the articles of incoi-poration, ex-
cept that if the whole capital of a corpora-

tion has not been paid up and the corporation
is unable to meet its liabilities or to satisfy

the claims of its creditors, the assessment
may be for the full amount unpaid upon the
capital stock; or, if a less amount is suffi-

cient, then it may be for such a percentage
as will raise that amount.

§ 492. No assessment must be levied Avhile

any portion of a previous one remains un-
paid, unless —

1. The power of the corporation has been
exercised in accordance with the provisions
of this article for the purpose of collecting
such previous assessment.

2. The collection of the previous assess-
ment has been enjoined; or,

3. The assessment falls within the pro-
visions of section 491.

§ 493. Every order levying an assessment
must specify the amount thereof, when, to
whom, and where payable, fix a day subse-
quent to the full term of publication of the
assessment notice, on which the unpaid as-

sessment shall be delinquent, not less than
thirty nor more than sixty days from the
time of making the order levying the as-

sessment, and a day for the sale of delin-

quent stock, not less than fifteen nor more
than sixty days from the day the stock is

declared delinquent.

§ 494. Upon the making of the order, the
secretary shall cause to he published a no-
tice thereof, in the following form:
(Name of corporation in full. Location of

principal place of business.) Notice is hereby
given, that at a meeting of the directors,

held on the (date), an assessment of (amount)
per share was levied upon the capital stock
of the corporation, payable (when, to whom,
and where). Any stock upon which the as-

sessment shall remain unpaid on the (day
fixed) will be delinquent and advertised for
sale at public auction, and, unless payment
is made before, will be sold on the (day
appointed), to pay the delinquent assess-

ment, together with costs of advertising and
expenses of sale.

(Signature of secretary, with location of
office.)

§ 495. The notice must be personally served
upon each stockholder, or, in lieu of per-
sonal service, must be sent within ten days
after the assessment through the mail, ad-
dressed to each stockholder at his place of
residence, if known, and if not known, at
the place where the principal office of the
corporation is situated, and be published
once a week, for four successive weeks, in

some newspaper of general circulation and
devoted to the publication of general news,
published at the place designated in the ar-
ticles of incorporation as the principal place
of business, and also in some newspaper
published in the county In which the works
of the corporation are situated, if a paper
be pulilished therein. If the works of the
corporation are not within a State or terri-

tory of the United States, publication in a
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paper of the place where they are situated
is not necessary. If there be no newspaper
published at the place designated as the prin-
cipal place of business of the corporation,
then the publication must be made in some
other newspaper of the county, if there be
one, and if there be none, then in a news-
paper published in an adjoining county.

§ 496. If any portion of the assessment
mentioned in the notice remains unpaid on
the days specified therein for declaring the
stock delinquent, the secretary, unless other-
wise ordered by the board of directors, shall
cause to be published in the same papers in
which the notice hereinbefore provided for
shall have been published, a notice substan-
tially in the following form:
(Name in full. Location of principal place

of business.) Notice.— There is delinquent
upon the following described stock, on ac-
count of assessment levied on the (date),
(and assessments levied previous thereto, if

any), tlie several amounts set opposite the
names of respective shareholders as follows:
(Names, number of certificate, number of
shares, amounts), and in accordance with
law (and an order of the lx>ard of directors,
made on the (date), if any such order shall
have been made), so many shares of each
parcel of stock as may be necessary, will
be sold at the (particular place), on the
(date), at (the hoiu-) of such day, to pay
delinquent assessments thereon, together
"nith costs of advertising and expenses of
sale.

(Name of secretary, with location of office.)

§ 497. The notice must specify every cer-
tificate of stock, the number of shares it

represents, and the amount due thereon, ex-
cept where certificates may not have been
issued to parties entitled thereto, in which
case the number of shares and amount due
thereon, together with the fact that the cei--

tificates for such shares have not been is-

sued, must be stated.

§ 498. The notice, when published in a
daily paper, must be published for ten days,
excluding Sundays and holidays, previous' to
the day of sale. When published in a weekly
paper, it must be published in each for two
weeks previous to the day of sale. The
first publication of all delinquent sales must
be at least fifteen days prior to the day of
sale.

§ 499. By the publication of the notice
the corporation acquires jurisdiction to sell

and convey a perfect title to all of the
stock described in the notice of sale upon
which any portion of the as.sessment or
costs of advertising remains unpaid at the
hour appointed for the sale, but must sell
no more of such stock than is necessary to
pay the assessment due and costs of sale.

§ 500. On the day, at the place, and at
the time appointed in the notice of sale,
the secretary must, unless otherwise ordered
by the board of directors, sell or cause to
be sold at public auction, to the highest bid-

der for cash, so many shares of each parcel
of the described stock as may be necessary
to pay the assessment and charges thereon,
according to the terms of sale; if payment
is made before the time fixed for sale, the
party paying is only required to pay the
actual cost of advertising in addition to the
assessment.

§ 501. The person offering at such sale to
pay the assessment and costs for the small-
est numlier of shares or fraction of a share
is the highest bidder, and the stock pur-
chased must be transferred to him on the
stock-books of the corporation on jiayment
of the akSsessment and costs.

§ 502. If, at the sale of stock, no bidder
offers the amount of the assessments and
costs and charges due. the same may be bid
in and purchased by the corporation through
the president, secretary, or any director
thereof, at the amount of the assessments,
costs and charges due; and the amount of
the assessments, costs and charges must be
credited as paid in full on the books of the
corporation, and entry of the transfer of
the stock to the corporation must be made
on the books thereof. While the stock re-

mains the property of the corporation it is

not assessable, nor must any dividends be
declared thereon; but all assessments and
dividends must be apportioned upon the
stock held by the stockholders of the cor-

poration.

§ 503. All purchases of its own stock
made by any corporation vests the legal title

to the same in the corporation; and the
stock so purchased is held subject to the
control of the stockholders, who may make
such disposition of the same as they deem
fit, in accordance with the by-laws of tlie

corporation or vote of a majority of all the
remaining shares. Whenever any portion of
the capital stock of a corporation is held by
the corporation by purchase, a majoi'ity
of the remaining shares is a majority of the
stock for all purposes of election or voting
on any question at a stockholders' meeting.

§ 504. The dates fixed in any notice of
assessment or notice of delinquent sale,

published according to the provisions hereof,
may be extended from time to time for not
more than thirty days, by order of the di-

rectors, entered on the records of the cor-
poration; but no order extending the time
for the performance of any act specified in
any notice is effectual unless notice of such
extension or postponement is appended to
and pu])lished with the notice to which the
order relates.

§ 505. No assessment is invalidated by a
failure to make publication of the notices
hereinbefore provided for. nor l)y the non-
l)erformance of any act required in order to
enforce the payment of the same; but in
case of any substantial error or omission in
the course of proceedings for collection, all
previous proceedings, except the levying of
the assessment, are void, and publication
must begin anew.
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§ 50G. No action must be sustained to re-

cover stock sold for delinquent assessments,
upon the ground of irregularity or defect of

the notice of sale, or defect or irregularity

in the sale, unless the party seeking to main-
tain such action flrst pays or tenders to the

corporation, or the party holding the stock

sold, the sum for which the same was sold,

together with all subsequent assessments
which may have been paid thereon and in-

terest on such sums from the time they were
paid; and no such action must be sustained

unless the same is commenced by the filing

of a complamt and the issuing of a summons
thereon within six months after such sale

"was made.
§ 507. The publication of notice required

by this article must be proved by the affi-

davit of tht; printer, foreman, or principal

clerk of the newspaper in w^hich the same
was published; and the affidavit of the sec-

retary or auctioneer is prima facie evidence
of the time and place of sale, of the quan-
tity and particular description of the stock
sold, and to whom, and for what price, and
of t!ie fact of the purchase money being
paid. The affidavits must be filed in the
office of the corporation, and copies of the
same, certified by the secretary thereof, are
prima facie evidence of the facts therein
stated. Certificates signed by the secre-

tary, and under the seal of the corixtration,

are prima facie evidence of the contents
thereof.

§ 508. On the day specified for declaring
the stock delinquent, or at any time subse-
quent thereto and before the sale of the de-

linquent stock, the board of directors may
elect to waive further proceedings under
this chapter for the collection of delinquent
assessments, or any part or portion thereof,

and may elect to proceed by action to I'e-

cover the amount of the assessment and the
costs and expenses already incurred, or any
part or portion thereof.

[This section does not create, and was not In-
tended to create, any personal liability for assess-
ments, unless from terms of subscription such
liability was incurred. In re South. Mt. M. Co.,
7 Saw. 30; s. c, 8 id. 366.]

§ 509. The provisions of this article only
apply to such corporations whose articles of
incorporation set forth the fact that the
stock of such corporation is assessable.

§ 510. Any corporation whose capital
stock is not assessable may, with the con-
sent of three-fourths of its stockholders, in

writing, spread upon the records of such
corporation, make its stock assessable under
the provisions of this article. The board of
directors of any corporation, where such cor-

poration desires to avail itself of the pro-
visions of this article, shall file and nave
recorded in the office of the secretary of
State, and of the county clerk of the county
where the original ai'ticles of incorporation
were filed, a certificate, duly acknowledged

as provided in cases of articles of incorpora-
tion, stating that the stock of such corpora-
tion has been made assessable, and there-

after the stock of such corporation shall

be liable to assessments, as provided in this

article.

§ 511. Any corporation heretofore formed
under the laws of this State, may, by and
with the consent of the stockholders bolding
two-thirds of the stock of the company, in

writing, spread upon the records of such
corporation, render its stock assessable, un-
der tlie provisions of this chapter. The
board of trustees of any corporation hereto-

fore formed under the laws of this State,

where such corporation desires to avail it-

self of the provisions of this chapter, shall

file and have recorded in the office of the
secretary of State and of the county clerk

and recorded, where the original articles of

incorporation M-eve filed, a certificate, duly
acknowledged as provided in cases of ar-

ticles of incorporation, stating that the stock
has been rendered assessable, and thereafter
the stock of such corporation shall be liable

to assessments, as provided in this chapter.
(Act approved March 7, 1S93.)

CHAPTER III.

Corporate Powers.

Art. I. General powers.
II. Records.

III. Examination of corporations.

ARTICLE I. GENERAL rO"\;VERS.

Sec. 520. Powers of corporations.
521. Limitation of powers.
522. Issuing bills prohibited.
523. Corporations to organize within one

year.
524. Consolidation not to make foreign cor-

poration.
525. Decrease or increase of stock or ex-

tension business.
526. May acquire real property, how much.
527. Consolidation of mining corporations.

§ 520. Every corporation, as such has
power:

1. Of succession, by its corporate name,
for the period limited in its articles of in-

corporation.

Limit of corporate existence. § 412, supra.

2. To sue and be sued, in any court.

See Const., art. XV, § IS. Manner of com-
mencing suit against corporation. Code Civ.

Pro., §§ 636, 637. Pleadings. Id., § 731. Appoint-
ment of receiver. Id., §§ 950, 952. Attachment.
Id., §§ 894-S97, 1.563. Execution against stock.

Id., § 1218. Quo warranto. Id., §§ 1410-1435;
Costs. Id., §§ 1871, 1872.

[Held, that an action involving construction of
act: of congress, where plaintiff was a corpora-
tion, chartered by congress, had been properly
brought on the United States side of the district
court. R. R. Co. v. Garland, 5 Mont. 146; s. c. 3
Pac. Rep. 134.
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Declaration of agent of corporation respecting
his autliority is hearsay testimony. Brown v.

Mining Co., 1 Mont. 57.

Equity will interpose to prevent destruction of

a franchise or continued injury to same, as a fran-
chise is property. U. R. Co. v. Carland, 5 Mont.
201: s. c, H I'ac. Uep- 134.
Action by corporation to enjoin collection of

tax, sutiiciencv of complaint. Ranching Co. v.

Savage. 15 Mont. 189; s. c, 38 Pac. Rep. 940; see,

also. Woolman v. Garringer, 2 Mont. 405; Collier
v. Enin, id. I"«G.

SntHcicncy of complaint in action for usurpa-
tion of fr.-inchises must be determined by rules
of common law. Territory v. Road Co., 2 Mont.
96. Complaint in nature of quo warranto held
sufficient at common law and under Civil Practice
Code. Id.
Held, that an act incorporating a road company

gave the right of complaint for bad condition of
road and prescribed certain penalties, but did
not modify common law and statutory remedies
against such company, for usurping a franchise.
Id. And held that defendant subjected its fran-
chise to forfeiture upon failure to keep its road
in good condition. Id.

Stoclcholders held entitled to sue to set aside a
fraudulent purchase made by a corporation with-
out first demanding of the directors that suit be
brought. Gerrv v. Bismarck Bank of Js. D., 47

Pac. Rep. 810.'

A town site company held not liable for plans
of buildings made at instance of the president
without evidence of his authority. Mathias v.

White Sulphur Springs. 48 Pac. Rep. 624.

Articles of incorporation held adraissiljle on ques-
tion of agent's authority to buy up a claim
against another company. Mahoney v. Butte
Hardware Co., 48 Pac. Rep. 545.

A president of a corporation who sold property
to the company through fraud could not demand
that he be put in statu quo before relief was
granted the company. Gerry v. Bismark Bank
of N. D., 47 Pac. Rep. 810.

A complaint to set aside a purchase by a cor-

poration from its president, held not to present
two 'theories of fraud. Id.

Where a corporation sued on a note, after a
denial of its execution, in a separate offense
denied that its general manager, who signed it,

had authority to do so, the separate defense was
merely evidential matter, and was not admitted
for want of a denial. Helena Nat. Bank v. Rocky
Mt. Tel. Co., 51 Pac. Rep. 829.]

3. To make and use a common seal, and
alter the same at pleasure.

4. To purchase, hold, and convey such real

and personal estate as the piu'poses of the
corpoi"ation may require.

See § 526, post.

[Party claiming title to a mine throtigh a com-
mercial corporation is estopped to question right
of such corporation to take and hold title to min-
ing propertv. Hardware Co. v. Cobban. 13 Mont.
351; s. c. 34 Pac. Rep. 24; Bank v. Roberts, 9
Mont. 323: s. c. 23 Pac. Rep. 718.
A president of a corporation who sold property

to the company through fraud could not demand
that he be put in statuo quo before relief was
grante<l the companv. Gerry v. Bismarck Bank
of X. D., 47 Pac. Rep. 810.
A purchase by a corporation from its president

held fraudulent. Id.]

5. To appoint such subordinate officers or
agents as the business of the corporation
may require, and to allow them suitable
compensation.

[Declaration of agent of corporation respecting
his authority is hearsay testimony. Brown v.
Mining Co., 1 Mont. 57.

Officer of corporation may recover compensation
for services rendered which were clearly outside
his duties as secretary. Felton v. Mining Co., 16
Mont. 81; s. c, 40 I'ac. Rep. 70; Severson v. Min-
ing Co., 44 Pac. Rep. 79.
Articles of incorporation held admissible on

question of agent's authority to buy up a claim
against another company. Mahoney v. Butte
Hanlware Co., 48 I'ac. Rep. 545.
Where an agent of a corporation has implied

authority to borrow money, the lender is not
bound to show an actual appropriation of the
monev to the company's use, in order to charge
it. Helena Nat. Bank v. Rocky Mt. Tel. Co., 51
I'ac. Rep. 829.
The managing agent of a nontrading corpora-

tion has no implied authority to bind the corpo-
ration by a negotiable instrument. Id.
Evidence held sufficient to show implied author-

ity in a managing agent of a corporation to exe-
cute a negotiable instrument in its behalf. Id.
Evidence held insufficient to show a ratification

by a corporation of a note executed by its man-
ager without authority. Id.]

6. To make by-laws, not inconsistent with
any existing law for the management of its

property, the regulation of its affairs, and
for the transfer of its stock.

See §§ 430 et seq.

7. To enter into any obligations or con-
tracts essential to the transaction of its or-
dinary affairs, or for the purposes of tlie

corporation.

fit is not necessarily ultra vires for one cor-
poration to take stock in another. Evans v.
Bailey, 4 West. Coast Rep. 427.
I'urchase by hardware corporation of account

against mining company held not ultra vires.
>rahoney v. Butte Hardware Co., 48 Pac. Rep.
545.]

§ 521. In addition to the powers enumer-
ated in the preceding section, and to those
elsewhere expressly given, no corporation
shall possess or exercise any corporate pow-
ers, except such as are necessary to the
exercise of the powers so enumerated and
given.

§ 522. No corporation shall create or issue
bills, notes, or other evidence of debt, upon
loans or otherwise, for circulation as money.

§ 523. If a corporation does not organize
and commence the transaction of its busi-
ness or the construction of its worlcs within
one year from the date of its incorporation,
its corjiorate powers cease. The due incor-
poration of any company, claiming in good
faitli to be a corporation under this part,
and doing business as such, or its right to
exercise corporate powers, sliall not be in-

quired into, collaterally, in any private suit
to wliich such de facto corporation may be
a party; but such inquiry may be had at
the suit of the State on information of the
attorney-general.

§ 524. If any railroad, telegraph, tele-

phone, express, or other corporation or com-
pany organized under any of the laws of
this State, shall consolidate by sale or other-
wise with any railroad, telegraph, telephone,
express or other corporation organized un-
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der any of the laAvs of any other State or

territory, or of the United States, the same
shall not thereby become a foreign corpora-
tion, but the courts of this State shall retain

jurisdiction over tliat part of the corporate
pi'operty wtihin the limits of the State in

all matters that may arise as if said consoli-

dation had not taken place.

Foreign corporations. §§ 1030-1038, post.

§ 525. No corporation shall issue stock or
bonds except for money paid, labor done, or
property actually received, and all fictitious

increase of stock or indebtedness shall be
void. Every corporation may increase or
diminish its capital stock, or create or In-

ci'ease its bonded indebtedness, or extend or
change its business, subject to the forego-
ing provisions of tliis section, at a meeting
called by the directors for the purpose, as
follows:

1. Notice of the time and the place of
the meeting, stating its object and the
amount to which it is proposed to increase
or diminish the capital stock and the exten-
sion or change proposed in its business,
must be personally served on each stock-
holder resident in the State, at his place of
residence, if known, and if not known, at
the place where the principal office of the
corporation is situated, and be published in
a newspaper published in the county of such
principal place of business once a week for
six weeks successively.

2. The capital stock must in no case be
diminished to an amount less than the in-

debtedness of the corporation, or the esti-

mated cost of the works which it may be
the purpose of the corporation to construct.

3. At least two-thirds of the entire capi-
tal stock must be represented by the vote
In favor of the increase, diminution, exten-
sion or change, before it can be effectual.

4. A certificate must be signed by the
chairman and secretary of the meeting and
a majority of the directors, showing a com-
pliance with the requirements of this sec-
tion, the amount to which the capital stock
shall be so increased or diminished, or the
extension or change of business provided
for, the amount of stock represented at the
meeting, and the vote by which the object
was accomplished.

5. The certificate must be filed In the ofllce
of the county clerk where the original
articles of incorporation were filed, and a
certified copy thereof in the office of the
secretary of State, and thereupon the capital
shall be so increased or diminished, or the
business so extended or changed, or the
bonded indebtedness may be increased ac-
cordingly.

§ 526. No corporation shall acquire or hold
any more real property fban may be rea-
sonably necessary for the transaction of its
business, or the construction of its works,
except as otherwise specially provided. A

67

corporation may acquire real property as
provided in the Code of Civil Procedure,
title VII, part 3.

[A purchase by a corporation from its presi-
dent held fraudulent. Gerry v. Bismarcli Bank
of N. D., 47 Pac. Rep. 810.]

§ 527. It is lawful for two or more corpo-
rations formed under the laws of Montana
territory, or of this State, or that may here-
after be formed, under the laws of this
State, for mining purposes, which own or
possess mining claims or lands adjoining
each other, or lying in the same vicinity, to
consolidate their capital stock, debts, prop-
erty, assets and franchises, in such manner
and upon such terms as may be agreed upon
by the respective boards of directors of such
corporations so desiring to consolidate their
interests; but no such consolidation must
take place without the consent of the stock-
holders representing two-thirds of the capi-
tal stock of each corporation, and no such
consolidation relieves such corporations, or
the stockholders thereof, from any and all

just liabilities; and in case of such consoli-
dation, due notice of the same must be
given, by advertising, for one month, in at
least one newspaper in the county and State
where the said mining property is situated,
if there be one published therein, and also
in one newspaper published in the county
where the principal place of business of
any of said corporations shall be. And
when the said consolidation is completed,
a certificate thereof, containing the manner
and terms of said consolidation, must be
filed in the office of the county clerk of the
county in which the original articles of in-

corporation of any of said corporations are
filed, and a copy thereof filed in the office
of the secretary of State; such certificate
must be signed by a majority of each board
of directors of the original corporations, and
it is their duty to call, within thirty days
after the filing of such certificate, and after
at least ten days' public notice, a meeting
of the stockholders of all of said corpora-
tions so consolidated, to elect a board of
directors for the consolidated corporation,
for the year thence ensuing. The said cer-
tificate must also contain all the require-
ments prescribed by section 403 of this
Code. This section applies to all coi"pora-
tions formed under the laws of this State,
or territory of Montana whether formed un-
der this Code or prior thereto.

ARTICLE II. RECORDS.

See. 540. Records of what, and how kept.
541. Other records to be kept by corpora-

tions for profit, and others.

§ 540. All corporations for profit are re-
quired to keep a record of all their business
transactions; a journal of all meetings of
their directors, members, or stockholders.
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with the time and place of holding the same,
whether regular or special, and if special,

its object, how authorized, and the notice

thereof given. The record must embrace
every act done or ordered to be done; who
were present, and who absent; and, if re-

quested by any director, uieml)er. or stock-

holder, the time must be noted when he en-

tered the meeting or obtained leave of ab-

sence therefrom. On a similar request, the
ayes and noes must be taken on any propo-
sition, and a record thereof made. On a
similar request the protest of any director,

member or stockholder, to any action or pro
posed action must be entered in full; and
such records miifev be open to the inspection

of any director, member, stockholder, or

creditor of the corporation.

See Ten. Code, H 089, 993.

§ 541. In addition to the records required

to be kept by the preceding section, corpo-

rations for profit must keep a book, to be

known as the " Stock and Transfer Book,"

in which must be kept a record of all stock;

the names of the stockholders, or members,
alphabetically arranged; installments paid

or unpaid; assessments levied, and paid

and unpaid, a statement of every alienation,

sale or transfer of stock made, the date

thereof, and by and to whom; and all such

other records as the by-laws prescribe.
* * * Such stock and transfer-book must
be kept open to the inspection of any stock-

holder, member or creditor.

ARTICLE III. EXAMINATION OF CORPORA-
TIONS, ETC.

Sec. 550. Chapter and article may be repealed.

§ 550. The legislative assembly may at

any time amend or repeal this part, or any
title, chapter, article, or section thereof, and
dissolve all corporations created thereunder;

but such amendment or repeal does not, nor

does the dissolution of any such corporation

take away or impair any remedy given

against any such coiiwration. its stockhold-

ers, or otficers, for any liability Avhich has

been previously incurred.

See Const., art. Ill, § 11; art. XV, § 3; Civ.

Code, § 394.

CHAPTEB IV.

Extension and Dissolution of Corporations.

Sec. 560. Proceedings to disincorporate.
561. On dissolution, directors to be trustees

for creditors.
562. Any corporation may extend its cor-

porate existence, how.
563. Title I to apply to all corporations

with certain exceptions.

§ 560. A corporation is dissolved:

1. By the expiration of the time limited by
its charter; or,

2. By a judgment of dissolution, in the

manner provided by the Code of Civil Pro-
cedure, title VI, part 3, and chapter 5, of
title X, part 2.

3. By an act of the legislative assembly.

[Corporations are not dissolved by mere aban-
donment or non-user of their franchise. Gans v.
Swltzer, 9 Mont. 408; s. c, 2-i Pac. Rep. 18.]

§ 561. Unless other persons are appointed
by the court, the directors of such corpora-
tion at the time of its dissolution are trus-

tees of the creditors and stockholders or
members of the corporation dissolved, and
have full power to settle the affairs of the
corporation, and as such trustees are au-
thorized to execute all grants of real estate
owned by such corporation.

§ 562. Every coi-poration formed for a
period less than twenty years may at any
time prior to the expiration of the term of
its corporate existence extend such term to

a period not exceeding twenty years from
its formation. And every corporation may
extend the period of its existence for an
additional term not exceeding twenty years,
after the expiration of the period for w^hich
it was formed, as follows: Such extension
may be made at any meeting of the stock-
holders or members called by the directors
expressly for considering the subject, if

voted by stockholders representing two-
thirds of the capital stock, or by two-thirds
of the members, or may be made upon the
written assent of that number of stockhold-
ers or members. A cei-tiflcate of the proceed-
ings of the meeting upon such vote, or upon
such assent, shall be signed by the chairman
and secretary of the meeting and a major-
ity of the directors, and be filed in the otfice

of the county clerk where the original arti-

cles of incorporation were filed, and a cer-
tified copy thereof in the office of the secre-
tary of State, and thereupon the term of the
corporation shall be extended for the speci-
fied period.

§ 563. The provisions of this title are ap-
plicable to every corporation, unless such
corporation is excepted from its operation, or
unless a special provision is made in relation
thereto Inconsistent with some provision in

this title, In which case the special provision
prevails.

TITLE XI. FOREIGN CORPORATIONS.

Sec. 1030. File copy of charter and appoint agent.
1031. Consent of agent, etc.
1032. Failure to comply.
10;«. Report to be filed.

1034. Existing corporations must comply.
1035. Insurance companies.
1036. Shall designate agent.
1037. Penalty; failure to comply.
1038. Existing corporations must comply.

§ 1030. All foreign corporations or joint-
stock companies, organized under the laws
of any State, or of the United States, or of
any foreign government, shall, before doing
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business within this State, file in the office

of the secretary of State, and in the office

of the county clerk of the county wherein
they intend to carry on business, a duly au-
thenticated copy of their charter, or articles

of incorporation, and also a statement, veri-

fied by the oath of the president and secre-

tary of such corporation, and attested by a
majority of its board of Jii'ectors, showing:

1. The name of such corporation and the
location of its principal office or place of

business without this State; and if it is to

have any place of business or principal office

within this State, the location thereof.

2. The amount of capital stock.

3. The amount of its capital stock actually
paid iu, in money.

4. The amount of its capital stock paid in.

In any other way, and in what.
5. The amount of the assets of the corpo-

ration and of what the assets consist, with
the actual cash value thereof.

6. The liabilities of such corporation, and
if anj of its indebtedness is secured, how
secured, and upon what property.

Such corporation or joint-stock company
shall also file, at the same time, and in the
same offices, a certificate, under the seal of
the coi-poration, and the signature of its

president, vice-president, or other acting
head, and its secretary, if there be one, cer-

tifying that the said corporation has con-

sented to be sued in the courts of this State,

upon all causes of action arising against it

In this State, and that service of process may
be made upon some person, a citizen of this

State, whose name and place of residence

shall be designated In such certificate, and
such service when so made upon such agent
shall be valid service on the corporation or

company, and such agent shall reside at the
principal place of busLness of such corpoi-a-

tion or company.

See Const., art. XV, § 11. Consolidation does

not make foreign corporation. § 524, supra.

[The law requiring foreign corporations doing
business in Montana to file their charters does
not fix as a penalty for failure, disqualification
from doing business; it merely relieves the party
from necessity of proving Incorporation In any
other manner than by reputation. King v. Na-
tional M. & E. Co.. 4 Mont. 1; s. c, 1 I'ac. Rep.
727; Garfield M. & M. Co. v. Hammer, 6 Mont. 53;
s. c, 8 Pac. Rep. 153. Such failure does not de-
prive foreign corporation of the right to sue In
courts of this territory, where cause of action Is

not based upon any act or contract of the cor-
poration in the conduct of its business. Cattle
Co. V. Comrs., 9 Mont. 145: s. c, 22 Pac. Rep. 383.
A foreign corporation doing business openly, al-

though it has failed to comply with above stat-
ute, Is not a foreign resident to the extent of not
being able to plead statute of limitations, and Is

liable to personal judgment. King v. Co., supra;
Co. V. Hammer, supra.
Non-compliance with above section will be of

no avail to plaintiff seeking to enjoin an act of
such corporation where complaint fails to state
a cause of action. Herschfield v. Tel. Co., 12
Mont. 102; s. c, 29 Pac. Rep. atiS.}

§ 1031. The written consent of the person
so designated to act as such agent shall also
be filed in like manner, and such designa-
tion shall remain in force until the filing In
the same offices of a written revocation
thereof, or of the consent, executed in like
manner. A certified copy of a designation
so filed, accompanied with a certificate that
it has not l^een revoked, is presumptive evi-
dence of the execution thereof and conclu-
sive evidence of the authority of the officer

executing it.

§ 1032. If any foreign corporation shall
attempt or commence to do business in this
State without having first filed said state-
ments, certificates and consents, I'equired by
this chapter, it shall forfeit to the people of
this State the sum of twenty-five dollars for
every day it shall so neglect to file the same,
and every contract made by such corpo-
ration, or any agent or agents thereof, dur-
ing the time it shall so neglect to file such
statements, certificates or consents, shall be
void at the election of the other party
thereto. It shall be the duty of the county
attorney of any county in which the busi-
ness of such corporation shall be carried on,
to sue for and recover, in the name of the
State, the penalty above provided, and the
same, when so recovered, shall be paid into
the treasury of such county for the use of
the common schools therein.

§ 1033. Every such corporation shall semi-
annually, and within twenty days from the
first days of January and July of each year,
make a report, which shall be in the same
form and contain the same information as
required in the statement mentioned in sec-
tion 1030 of this title, which report shall
be filed in the office of the county clerk of
the county wherein the business of said
corporation Is carried on, and a duplicate
thereof in the office of the secretary of state.

§ 1084. Any foreign corporation that has
heretofore engaged in business, performed
acts or made contracts In this State, may,
within ninety days from the date this act
goes into effect, comply with the provisions
hereof, and thereupon all its acts and con-
tracts done and made before this act goes
into effect shall be valid and enforceable,
any statute of this State heretofore enacted
to the conti-ary notwithstanding.
(Approved March 19, 1895.)

§ 1035. Foreign life insurance companies,
not on the assessment plan, are hereby de-
clared to be embraced within the provisions
of this act.

(Approved March 18, 1895.)

§ 1036. Before any foreign corporation shall
begin to carry on business in this State, It

shall, by its certificate, under the hand of
its president and seal of such company, filed
in the office of the secretary of State, desig-
nate an agent, who shall be a citizen of
this State, upon whom service of summons,
and other process may be made. Such cer-
tificate shall also state the principal place
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of business of such corporation in the State.

Service upon such ageut shall be sufficient

to give jurisdiction over such corporation to

anv of the courts of this State.

(Approved March 8. 1893.)

§ 1037. If any such foi'eign corporation
shall fail to comply -with the provisions of
the foregoing section, all its contracts with
citizens of this State shall be A^oid as to the
corporation, and no court of this State shall

enforce the same in favor of the corporation.
(.Approved March 8, 1893.)

§ 1038. Any foreign corporation that has
heretofore engaged in business or made con-
tracts in this State, may, within ninety days
from the passage of this act, file such cer-

tificate with the secretary of State; and
thereupon all their acts and contracts done
and made before this act goes into effect

are hereby declared as if said certificate had
been filed before they began business in the
State.

(Approved March 8, 1893.)

III. CODE OF CIVrL PROCEDURE.
Pt. II. Civil actions.

III. Special proceedings of a civil nature.

Part II. Civil Actions.

Tit. V. Manner of commencing suit.

VI. Pleadings In civil actions.
VII. Provisional remedies in civil actions.
IX. Execution of judgment.
X. Actions in particular cases.
XI. Proceedings in justices' courts.

XIV. Miscellaneous provisions.

TITLE V. MANNER OP COMMENCING
CIVIL ACTIONS.

Sec. G36. Summons, how served.
637. Publication vs'hen defendant Is absent

from the State, concealed, or a foreign
corporation having no agent, etc.

§ 636. The summons must be served by de-
livering a copy thereof, as follows:

1. If the suit is against a corporation
formed imder the laws of this State, to the
president or other head of the corporation,
secretary, cashier, or managing agent
thereof.

2. If the suit is against a foreign corpora-
tion, or a non-resident joint-stock company
or association, doing bvisiness and having a
managing or biisiness agent, cashier or sec-

retary within this State, to such agent,
cashier or secretary, or to a person desig-
nated as provided in section 1031 of the
Civil Code.

[In absence of any showing in record as to man-
ner of service of summons upon a foreign corpora-
tion, it would be presumed that due service had
been made upon an authorized agent. King v.
Min. Co., 4 Mont. 7; s. c, 1 Pac. Rep. 727.]

3. Any corporation doing business in this
State may be served with summons, by de-
livering a copy of the same to the president,
secretary, treasurer or other officer of the

corporation, or to the agent designated by
such corporation as the person upon whom
service shall be made as required by law,
and if none of the persons above mentioned
can be found in the county, then service
may be made upon any clerk, superintend-
ent, general agent, cashier, principal di-

rector, ticket agent, station keeper, man-
aging agent or other agent, having the
management, direction, or control of any
property of such corporation. If none of
the persons in this section described can be
found in the county in which such action is

commenced, then service may be made, as
provided in this section, upon any of the
persons herein described, in any county of
this State.

§ 637. * * * When the defendant is a
foreign corporation, having no managing or
business agent, cashier, secretary or other
officer within the State, and an affidavit

stating any of these facts is filed with the
clerk of the court in which the action is

brought, and such affidavit also states that
a cause of action exists against the defend-
ant in respect to whom the service of the
summons is to be made, and that he or it

is a necessary or proper party to the action,
the clerk of the court in which the action
is commenced shall cause the service of the
summons to be made by publication thereof.

TITLE VI. PLEADINGS IN CIVIL ACTIONS.

CHAPTER VII.

Verification, of Pleadings.

Sec. 731. Verification by corporation.

§ 731. * * * When a corporation is a
party, the verification (of a pleading) may
be made by any officer thereof, and must
state what officer he is, and that the matters
stated therein are true to the best knowledge,
information and belief of such officer. If

there is no officer of the corporation within
the county, the verification may be made by
its attorney.

[Failure to verify complaint, not ground for dis-
solution of attachment. Cope v. M. & P. Co., 1
Mont. 53. Must be taken advantage of by mo-
tion to strilie out. Collier v. Ervin, 3 Mont. 14i;.]

TITLE VII. PROVISIONAL REMEDIES.

Oh. 4. Attachment.
6. Receivers.

CHAPTER IV.

Attachment.

Sec; 894. Shares of stocli and debts duo a defend-
ant, how attached and disposed of.

895. How real and personal property shall be
attached.

896. Certificate of defendant's Interest to be
furnished.

897. Persons refusing certificates to be ex-
amined.

§ 894. The rights or shares which the de-

fendant may have in the stock of any cor-
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poration or company, together with the In-

terest and profits thereon, and all debts due
such defendant, and all other property in

this State of such defendant not exempt
from execution, may be attached, and If

judgment be recovered, be sold to satisfy
the judgment and execution.

Attachment in justices' court. § 1563, post.

[M., under an agreement with an alien, who ad-
vanced the money, purchased property to be con-
veyed to a corporation to be organized. With no-
tice of the trust before the corporation was or-
ganized, a creditor of M. attached, and, after the
corporation had been organized and received con-
veyance, bought in the property under execution
sale in his suit. It was held that the attachment
and purchase were void. Princeton Min. Co. v.

Bank, 7 Mont. 530; s. c, 19 Pac. Rep. 210.]

§ S95. The sheriff to whom the writ is

directed and delivered must execute the
same without delay, and if the undertaking
mentioned in section 893 be not given, as
follows:

2. Real property, or an interest therein,

belonging to the defendant, and held by any
other person, or standing on the records of

the county in the name of any other person,
must be attached by filing Avith the county
clerk a copy of the writ, together with a
description of the property, and a notice that
such real property and any interest of the
defendant therein, held by or standing in
the name of such other person (naming him),
are attached, and by leaving with the occu-
pant, if any, and with such other person or
his agent, if known and within the county,
or at the residence of either, if within the
county, a copy of the writ, with the similar
description and notice. If there is no occu-
pant of the property, a copy of the writ,
together with such description and notice,

must be posted in a conspicuotis place upon
the property. The county clerk must index
such attachment when filed, in the names
both of the defendant and of the person by
whom the property is held, or in whose
name it stands on the record.

4. Stocks or shares, or interest in stocks
or shares, of any corporation or company
must be attached by leaving with the presi-
dent or other head of the same, or the secre-
tary, cashier, or other managing agent
thereof, a copy of the writ, and a notice
stating that the stock or interest of the de-
fendant is attached, in pursuance of such
writ.

§ 896. Upon the application of a sheriff,

holding a writ of attachment, the president
or other head of an association or corpora-
tion, or the secretai-y, cashier, or managing
agent thereof, or a debtor of the defendant,
or a person holding property, including a
bond, promissory note, or other instrument
for the payment of moneJ^ belonging to the
defendant, must furnish to the sheriff a cer-
tificate, under his hand, specifying his right
to a number of shares of the defendant, in

the stock of the association or corporation,
with all dividends declared, or incumbrances
thereon; or the amount, nature and descrip-
tion of the property, held for the benefit of
the defendant, or of the defendant's interest
in property so held, or of the debt or demand
owing to the defendant, as the case requires.

§ 897. If a person to whom application
is made, as prescribed in the last section,
refuses to give such a certificate; or if it

is made to appear, by affidavit, to the satis-

faction of the court, or a judge thereof, that
there is reason to suspect that a certificate
given by him is untrue, or that it failed
fully to set forth the facts, required to be
shown thereby, the court or judge may make
an order, directing him to attend, at a speci-
fied time, and at a place within the county
to which the writ is issued, and submit to
an examination under oath, concerning the
same. The order may, in the discretion of
the court or judge, direct an appearance
before a referee named therein.

CHAPTER VI.

Receivers.

Sec. 950. Appointment of receiver.
952. Dissolution of corporations.

§ 950. A receiver may be appointed by the
court in which an action is pending, or by
the judge thereof:

5. In cases when a corporation has been
dissolved, or is insolvent, or in imminent
danger of insolvency, or has forfeited its

corporate rights.

6. In all other cases where receivers have
heretofore been appointed by the usages of
courts of equity.

[Status of creditor to whom assignment was
made by an Insolvent corporation. Teitig v. Boes-
man, 12 Mont. 4U4; s. c, 31 Pac. Rep. 371. Order
appointing receiver is not appealable. Wilson v.
Davis, 1 Mont. 98; Stebbius v. Savage, 5 id. 253;
s. c, 5 Pac. Rep. 278.
An insolvent corporation may make a general

assignment without preferences. Ames & Frost
Co. V. Heslet, 47 Pac. Rep. 805.]

§ 952. Upon the dissolution of any corpora-
tion, the disti-ict court of the county in
which the corporation carries on its business,
or has Its principal place of business, on
application of any creditor of the corpora-
tion, or of any stockholder or member
thereof, may appoint one or more persons
to be receivers or trustees of the corpora-
tion, to take charge of the estate arid effects
thereof, and to collect the debts and prop-
erty due and belonging to the corporation,
and to pay the outstanding debts thereof,
and to divide the moneys and other prop-
erty that shall remain over, among the
stockholders or members.
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TITLE IX. EXECUTION OF THE JUDG-
MENT IN CIVIL ACTIONS.

CHAPTER I.

The Execution,

Sec. 1218. Shares of stock may be attached on
execution.

§ 1218. * * * Share.s and interest in any
corporation or company, * * * may be
attached on execution, in lilie manner as
upon writs of attachment. * * *

TITLE X. ACTIONS IN PARTICULAR
CASES.

CHAPTER V.

Quo Warranto.

Sec. 1410. TVhen proceedings may be instituted.
1411. When against a corporation.
1412. Who may commence the action.
1418. Upon whose relation.
141.5. What complaint to contain.
1416. Who made defendants.
1417. Where action brought.
1418. Application to file complaint, etc.
1419. Summons.
1420. Service by publication.
1421. Pleadings.
1422. Judgment.
1423. Judgment against director of corpora-

tion.

1424. When court may order new election.
1425. Rights of persons adjudged to be en-

titled to office.

1426. Action for damages.
1427. Judgment, how enforced.
1428. When corporation has forfeited its

rights.
1429. Appointment of trustees, etc.
14.30. Powers and duties of trustees.
1431. How trustees placed in possession.
1432. Attachment for costs.
1433. Actions have precedence.
1434. Actions in supreme court.
1435. Effect of appeal.

§ 1410. A civil action may be broaght in

the name of the State:
1. Against a person who usurps, intrudes

into, or unlawfully holds or exercises, a
public office, civil or military, or a franchise,
within this State, or an ottioe in a corpora-
tion created by the authority of this State.

3. Against an association of persons who
act as a corporation within this State with-
out being legally incorporated.

§ 1411. A like action may be brought
against a corporation:

1. When it has offended against a pro-
vision of an act for its creation, or renewal,
or any act altering or amending such acts.

2. When it has forfeited its privileges and
franchises by non-user.

3. When it has committed or omitted an
act which amounts to a surrender of its cor-
porate rights, privileges, and franchises.

4. When it has misused a franchise or
privilege conferred upon it by law, or exer-

cised a franchise or privilege not so con-
ferred.

[Quo warranto discussed. Territory v. Road Co.,
2 Mont. 96.]

§ 1412. The attorney-general, when directed
by the governor, shall commence any such
action; and when upon complaint or other-
wise, he has good reason to believe that any
case specified in the preceding section can
be established by proof, he shall commence
an action.

§ 1413. Such officer may, upon his own
relation, bring any such action, or he may,
on leave of the court, or a judge thereof in

vacation, bring the action upon the relation

of another person; and if the action be
brought under the first subdivision of sec-

tion 1410, he may require security for costs,

to be given as in other cases.

§ 1415. When the action is against a person
for usurping an office, the complaint shall

set forth the name of the person who claims
to be entitled thereto, with an averment of
his right thereto, and judgment may he ren-
dered upon the right of the defendant, and
also upon the right of the person so averred
to be entitled, or only upon the riglit of
the defendant, as justice requires.

§ 1416. All persons who claim to be enti-

tled to the same office or franchise may be
made defendants in the same action to try
their respective rights to such otrtce or
franchise.

§ 1417. An action under this chapter can
be brought in the supreme court of the State,

or in the district court of the county in
which the defendant, or one of the defend-
ants, resides or is found, or, when the de-
fendant is a corporation, in the county in

which it is situate, or has a place of busi-

ness.

§ 1418. Upon application for leave to file a
complaint, the court or judge may direct

notice thereof to be given to the defendant
previous to granting such leave and may
hear the defendant in opposition thereto, and
if leave be granted, an entry thereof shall

be made on the minutes of the coui-t, or the
fact shall be indorsed bj' the judge on the
complaint, which shall then be filed.

§ 1419. When the complaint is filed without
leave and notice, a summons shall issue, and
be served as in other cases.

§ 1420. When a summons is returned not
served because the defendant, or its officers

or office, cannot be found within the county,
the clei'k shall publish the summons as in

other cases.

§ 1421. The pleadings shall be as in other
cases.

§ 1422. When a defendant is found guilty
of usurping, intruding into, or unlawfully
holding or exercising, an office, franchise, or
privilege, judgment shall be rendered that
such defendant be ousted and altogether ex-
cluded therefrom, and that the relator re-

cover his costs.
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§ 1423. When the action is against a di-

rector of a corporation, and the court finds

that, at his election, either illegal votes were
received, or legal votes were rejected, or

both, sufficient to change the result, judg-
ment may be rendered that the defendant be
ousted, and of induction in favor of the per-

son who was entitled to be declared elected

at such election.

§ 1424. In a case named in the last section

the comi; may order a new election to be
held, at a time and place, and by judges,
appointed by the court, notice of which elec-

tion, and naming the judges, shall be given
for the time and in the manner provided by
law for notice of elections of directors of

such corporation; the order of the court
shall become obligatory upon the corpoi-a-

tion and its oncers when a duly eertifled

copy thereof is served upon its secretary per-

sonally, or left at its principal office; and
the court may enforce its order by attach-
ment, or in any other manner it deems neces-
sary.

§ 1425. If judgment be rendered in favor
of the person averred to be entitled to an
office, he may, after taking the oath of office,

and executing any official bond required by
law, take upon him the execution of the
office; and he shall immediatelj- thereafter
demand of the defendant all the books and
papers in his custody or within his power
appertaining to the office from which he has
been ousted.

§ 1426. Such person may, at any time
within one year after the date of such judg-
ment, bring an action against the party
ousted, and recover the damages he sus-
tained by reason of such usurpation.

§ 1427. If such defendant refuse or neglect
to deliver over any such book or paper pur-
suant to such demand, he shall be deemed
guilty of a contempt of court, and shall be
fined in any sum not exceeding ten thousand
dollars, and imprisoned in the jail of the
county until he complies with the order of
the court, or is otherwise discharged by due
course of law.

§ 1428. When, in any such action, it is

found and adjudged that a corporation has,

by an act done or omitted, surrendei'ed or

forfeited its corporate rights, privileges, or

franchises, or has not used the same during
a term of five years, judgment shall be en-

tered that it be ousted and excluded there-

from, and that it be dissolved; and when it

is found and adjudged that a corporation has
offended in any matter or manner which
does not work such surrender or forfeiture,

or has misused a fx'anchise, or exercised a
power not conferred by law, judgment shall

be entered that it be ousted from the con-
tinuance of such offense, or the exercise of
such power.

§ 1429. The court rendering a judgment
dissolving a corporation shall appoint trus-

tees of the creditors and stockholders of the
corporation, who. after giviug an undertak-

ing, payable to the State, in such sum and
with such sureties as the court may desig-

nate and approve, conditioned that they will

faithfully discharge their trust, and properly
pay and apply all money that may come into

their hands, shall have power to settle the
affairs of the corporation, collect and pay
outstanding debts, and divide among the
stockholders the money and other property
which remain after the payment of debts
and necessary expenses.

§ 1430. The trustees shall forthwith de-
mand all money, property, books, deeds,
notes, bills, obligations and papers of every
description, within the custody, power or
control of the officers of the corporation, or
either of them belonging to the cori^oration,

or in anywise necessary for the settlement
of its affairs, or for the discharge of its debts
and liabilities, and they may sue for and
recover the demands and property of the
corporation, and shall be jointly and sever-
ally liable to the creditors and stockholders
to the extent of its property and eifects

which come into their hands.
§ 1431. An officer of such corporation who

refuses or neglects to deliver over any such
money, or other things, pursuant to such
demand, shall be deemed guilty of a con-
tempt of court, and shall be fined not ex-
ceeding ten thousand dollars, and imprisoned
in the jail of the proper county until he com-
plies with the order of the court, or is other-
wise discharged by due course of law; and
he shall be liable to the trustees for the
value of all money, or other things, so re-

fused or neglected to be surrendered, to-

gether with all damages that have been sus-
tained by the stockholders and creditors of
the corporation, or any of them, in conse-
quence of such neglect or refusal.

§ 1432. If judgment be rendered against a
corporation, or against a person claiming
to be a corporation, the court may render
judgment for costs against the .directors or
other officers of the corporation, or against
the person claiming to be a corporation.

§ 1433. Actions under this chapter in any
court shall have precedence of any civil

business pending therein; and the court, if

the matter is of public concern shall, on the
motion of the attorney -general, or the at-

torney of the party, require as speedy a
trial of the merits of the case as may be
consistent with the rights of the parties.

§ 1434. Actions under this chapter, com-
menced in the supreme court, shall be con-

ducted in the same manner as if commenced
in the district court, and the clerk of the
supreme court shall have the same authority

to issue summons and other process and to

enter orders and judgments as the clerk of

the district court has in like cases. All
pleadings and the conduct of the trial shall

be the same as in the district court. If a
jury is required to determine an issue of

fact, a jury shall be di-awn and selected
from the jury l)oxes of the county in which
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the seat of government is located, and the

clerk of the district court of said county

must place such jury boxes In the custody of

the clerk of the supreme court for that pur-

pose.

§ 1435. If the action is commenced in the

district court, an appeal may be txiken from
the judgment by either party to the supreme
court as in other cases, but if there is judg-

ment of ouster against the defendant, there

shall be no stay of execution or proceedings

pending such appeal.

Part III.

TITLE XI. PROCEEDIXGS IN JUSTICES'
COIRTS. '

CHAPTER IV.

Provisional Remedies.

ARTICLE II. ATTACHMENT.

Sec. 1563. Certain provisions apply to all attach-
ments in justices' courts.

§ 1563. The sections of this Code from sec-

tions 894 to 924 both inclusive, are appli-

cable to attachments issued in justices'

courts, the word " constable " being sub-

stituted for the vi'ord " justice." whenever
the writ is directed to a constable, and the
word " justice " substituted for " judge."

Special Proceedings of a Civil

Nature.

TITLE XIV. MISCELLAXEOUS PRO-
VISIOXS.

CHAPTER VI.

Costs.

Sec. 1871. Non-resident plaintiff.

1872. If security not given, action dismissed.

§ 1871. When the plaintiff in an action re-

sides out of the State, or is a foreign cor-

poration, security for the costs and charges,

which may be awarded against such plain-

tiff, may " be required by the defendant.

When required, all proceedings in the action

must be stayed until au undertaking, exe-

cuted by two or more persons, is filed with

the clerk, to the effect that they will pay

such costs and charges as may be awarded
against the plaintiff by judgment, or in the

progress of the action, not exceeding the

sum of three himdred dollars. A new or an
additional undertaking may be ordered by
the court or judge, upon proof that the

original undertaking is insufficient security,

and proceedings in the action stayed until

such new or additional undertaking is exe-

cuted and filed.

§ 1872. After the lapse of thirty days from
the service of notice that security is re-

quired, or for an order for new or additional

security, upon proof thereof, and that no un-

dertaking as required has been filed, the

court or judge may order the action to be
dismissed.

TITLE VI. VOLIXT.ARV DISSOLTJTIOX OF
CORPORATION S.

Sec. 2190. Corporations, how dissolved.

2101. Application, what to contain.
2192. Application, how signed and verified.

2193. Filing application and publication of
notice.

2194. Objections may be filed.

2195. Hearing of application.
2196. Judgment-roll and appeals.

§ 2190. A corporation may be dissolved by
the district court of the county where its

principal place of business is situated, upon
its voluntary application for that purpose.

See Civ. Code, §§ 560-563.

§ 2191. The application must be in writing,

and set forth:

1. That at a meeting of the stockholders

or members called for that purpose, the dis-

solution of the corporation was resolved

upon by a two-thirds vote of all the stock-

holders or members.
2. That all claims and demands against the

corporation have been satisfied and dis-

charged.
§ 2192. The application must be signed by

a majority of the board of trustees, directors

or other officers having the management of

the affairs of the corporation, and must be
verified in the same manner as a complaint
in a civil action.

§ 2193. If the court is satisfied that the
application is in conformity with this title,

the judge thereof must order it to be tiled

with the clerk, and that the clerk give not
less than thirty nor more than fifty days'
notice of the application, by publication in

some newspaper published in the county;
and if there are none such, then by adver-
tisements posted up in three of the principal
public places in the county.

§ 211>4. At any time before the expiration
of the time of publication, any person may
file his objections to the application.

§ 2195. After the time of publication has
expired, the court or judge maj% upon five

days' notice to the persons who have filed

the objections, or without further notice, if

no objections have been filed, proceed to

hear and determine the application, and if

all the statements made therein are shown
to be true, must declare the corporation

dissolved.

§ 2196. The application, notices, proof of

publication, objections (if there be any), and
declaration of dissolution, constitute the

judgment-roll; and from the judgment an
appeal may be taken, as from other judg-

ments of the district court.



MONTANA. 31

Pay envelopes; trusts and combines — Pen. Code, §§ 109, 321, 325, 923.

IV. PENAL CODE.

Pt. I. Crimes and punishments.
II. Criminal procedure.

Part I. Crimes and Punishments.

Tit. IV. Crimes against the elective franchise.
VTI. Crimes against public justice.

XIII. Crimes against property.

TITLE IV. CRIMES AGAIXST THE
ELECTIVE FRANCHISE.

Sec. 109. Unlawful acts of employers; Illegal use
of pay envelopes.

§ 109. It shall be unlawful for any em-
ployer, in paying his employes the salary or

wages due them, to inclose their pay in
" pay envelopes " upon which there is writ-

ten or printed the name of any candidate
or political mottoes, devices or arguments
containing threats or promises, express or
implied, calculated or intended to influence

the political opinions or actions of such em-
ployes. Nor shall it be lawful for an em-
ployer, within ninety days of an election, to

put up or otherwise exhibit in his factory,

worlishop, or other establishment or place
where his workmen or employes may be
working, any handbill or placard contain-
ing any threat or promise, notice or infor-

mation, that in case any particular ticket or
political party, or organization, or candidate,
shall be elected, work in his place or estab-
lishment will cease, in whole or in part, or

shall be continued or increased, or his place
or establishment be closed up. or the salaries

or wages of his workmen or employes be re-

duced or increased, or other threats, or
promises, express or implied, intended or
calculated to influence the political opinions
or actions of his workmen or employes.
This section shall apply to corporations as
well as individuals, and any person violat-

ing the provisions of this section is guilty of
a misdemeanoi", and shall be punished by a
flue of not less than twenty-five nor more
than five hundred dollars, and imprisonment
not exceeding six months in the county jail,

and any corporation violating this section
shall be punished by fine not to exceed five

thousand dollars, or forfeit its charter, or
both such fine and forfeiture.
(Act approved February 25, 1895.)

TITLE VII. CRIMES AGAINST PUBLIC
JUSTICE.

CHAPTER VIH.
Conspiracy.

Sec. 321. Formation of trusts; punishment.
325. Combinations not included in foregoing.

§ 321. Every person, corporation, stock
company or association of persons in this

State who, directly or indirectly, combine or
form what is known as a trust, or make any
contract with any person or persons, cor-
porations or stock companies, foreign or

domestic, through their stockholders, di-

rectors, oflicers, or in any manner whatever,
for the purpose of fixing the price or regu-
lating the production of any article of com-
merce, or of the product of the soil for
consumption by the people, or to create or
carry out any restriction in trade, to limit
productions, or increase or reduce the price
of merchandise or commodities, or to pre-
vent competition in merchandise, or commo-
dities, or to fix a standard or figure whereby
the price of any article of merchandise,
commerce or produce, intended for sale,

use or consumption, will be in any way con-
trolled, or to create a monopoly in the uianu-
facture, sale or transportation of any such
article, or to enter into an obligation by
which they shall bind others or themselves
not to manufacture, sell, or transport any
such article below a common standard or
figure, or by which they agree to keep such
article or transportation at a fixed or
graduated figure, or by which they settle

the price of such article, so as to preclude
unrestricted competition, is punishable by
imprisonment in the State prison not exceed-
ing five years, or by fine not exceeding ten
thousand dollars, or both. Every corpora-
tion violating the provisions of this section,

forfeits to the State all its property and
franchises, and in case of a foreign corpora-
tion it is prohibited from carrying on busi-
ness in the State.

§ 325. The provisions of this chapter do
not apply to any arrangement, agreement or
combination between laborers made with the
object of lessening the number of hours of
labor or increasing wages, nor to persons
engaged in horticulture or agriculture, with
a view of enhancing the price of their
products.

TITLE XIII. CRIMES AGAINST PROP-
ERTY.

Ch. 6. Extortion.
11. Fraudulent insolvencies by corporations,

and other frauds in their management.

CHAPTER VI.

Extortion.

Sec. 923. Requiring release from liability of ser-
vants or employes.

§ 923. Every person, company or corpora-
tion, which requires of its servants or em-
ployes, as a condition of their employment
or otherwise, any contract or agreement
whereby such person, company or corpora-
tion is released or discharged from liability
or responsibility on account of personal in-

juries received by such servants or employes,
while in the service of such person, company
or corporation, by reason of the negligence
of such person, company or corporation, or
the agents or employes thereof, is punish-
able by imprisonment in the State prison
not exceeding five years, or by a fine not
exceeding five thousand dollars, or both.
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CHAPTER XI.

Fraudulent Insolvencies by Corporations,
and Other Frauds in their Management.

Sec. 980. Frauds in subscription for stoclc of cor-
porations.

981. Fraudulent Issue of stoclc, scrip, etc.

982. Frauds in procuring organization, etc.,

of corporation.
983. Unauthorized use of names in pros-

pectus, etc.
984. Misconduct of directors of stock cor-

porations.
985. Savings bank officer overdrawing his ac-

count.
986. Receiving deposits In insolvent banks.
987. Frauds in keeping accounts in boois of

corporation.
988. Officer of corporation, publishing false

reports.
989. Officer of corporation to permit an in-

spection.
990. Officer of railroad company contracting

debts in its behalf exceeding its avail-
able means.

991. Debt contracted in violation of the last
section not invalid.

992. Director of a corporation presumed to
have knowledge of its affairs.

993. Director present at meeting, when pre-
sumed to have assented to proceed-
ings.

994. Director absent from meeting, when
presumed to have assented to pro-
ceedings.

995. Foreign corporations.
996. Same.
997. Agent of foreign corporation.
998. Corporation not complying with laws.
999. Agent of corporation.

1000. " Director " defined.

§ 980. Every per.son who signs the name of
a fictitious person to any subscription for,

or any agreement to take, stock in any cor-
poi-ation, existing or proposed, and every
person who signs to any subscription or
agreement the name of any person, knowing
that such person has not means or does not
intend in good faith to comply Avith all the
terms thereof, or under any understanding
or agreement that the terms of such sub-
scription or agreement are not to be com-
plied with or enforced, is guilty of a misde-
meanor.

§ 981. Every officer, agent or other person
in the service of any joint-stock company or
corporation formed or existing under the
laws of this State, or of the United States,
or of ajiy State or territory thereof, or of
any foreign government or country, who wil-
fully and knowingly, with intent "to defraud,
either —

1. Sells, pledges or issues, or causes to be
sold, pled.sfed or issued, signs or executes,
or causes to be signed or executed, with in-
tent to sell, pledge or issue, or cause to be
sold, pledged or issued, any certificate or in-
strument purporting to be a certificate or evi-
dence of the ownership of any share or shares
of such company or corporation, or any bond
or evidence of debt, or writing purport-
ing to be a bond or evidence of debt
of such company or corporation, without
being first thereto duly authorized by such
company or corporation or contrary to the

charter or laws under which said company
or coiiioration exists, or in excess of the
power of sucl) company or corporation, or
of the limit imposed by law or otherwise,
upon its power to create or issue stock or

evidence of debt: or,

2. Reissues, sells, pledges or disposes of,

or causes to be reissued, sold, pledged or
disposed of, any surrendered or canceled
certificates, or other evidence of the transfer,

or ownership of any such share or shares,

is punishable by imprisonment in the State
prison not exceeding seven years, or liy a
fine not exceeding three thousand dollars,

or both.

See Civ. Code, §§ 367, 445, 525.

§ 982. Every officer, agent or clerk of any
corporation, or of any persons proposing to

organize a corporation, or to increase the
capital stock of any corporation, wlio know-
ingly exhibits any false, forged or altered

book, paper, voucher, security or other in-

strmnent of evidence, to any public officer

ov board authorized by law to examine the
organization of such corporation, or to in-

vestigate its affairs, or to allow an increase
of its capital with intent to deceive such
officer or board in respect thereto, is punish-
able by imprisonment in the State prison
not less than three nor more than ten years.

§ 983. Every person who, without being
authorized so to do, subscribes the name of
another to, or inserts the name of another in

any prospectus, circular or other advertise-
ment or announcement of any corporation or
joint-stock association, existing or intended
to be formed, with intent to permit the same
to be published, and thereby to lead persons
to believe that the person whose name is

so subscribed is an officer, agent, member or
promoter of such corporation or association,
is guilty of a misdemeanor.

§ 984. Every director of any stock corpo-
ration who concurs in any vote or act of
the directors of such corporation or of any
of them, liy which it is intended, either —

1. To make any dividend, except from the
surplus profits arising frofn the business of

the corporation, and in the cases and manner
allowed by law; or,

Personal liability. Civ. Code, § 438.

2. To divide, withdraw or in any manner,
except as provided by law, pay to the stock-

'

holders, or any of them, any part of the
capital stock of the corporation; or,

3. To discount or receive any evidence of
debt in payment of any installment actually
called in and required to be paid, or with the
intent to provide the means of making such
payments; or,

4. To receive or discount any note or other

evidence of debt, with the intent to enable
any stockholder to withdraw any part of the
money paid in by him, or his stock; or,

5. To receive from any other stock corpo-
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ration, iu exchange for the shares, notes,

bonds or other evidences of debt of their own
corporation, shares of the capital stocli of

such other corporation, or notes, bonds, or

other evidences of debt isued by sucli other
corporation, is guilty of a misdemeanor.

§ 985. Every officer, teller, or clerk of any
savings bank, who knowingly overdraws his

account with such bank, and thereby wrong-
fully obtains the money, note or funds of

such bank, is guilty of a misdemeanor.
§ 980. Every officer, agent, teller or clerk

of any bank, and every individual banker or

agent, teller or clerk of any individual

banker, who receives any deposits, knowing
that such bank or association or banker is

insolvent, Is guilty of a felony.

§ 987. Every officer, director or agent of

any corporation or joint-stock association,

who knowingly receives or possesses himself
of ai'.y property of such corporation or asso-

ciation, otherwise than in payment of a just

demand, and who, with intent to defraud,
omits to make, or to cause or to direct to

be made, a full and true entry thereof in

the books or accounts of such corporation or
association, and every director, officer, agent
or member of any corporation or joint-stock
association who, with intent to defraud, de-

stroys, alters, mutilates or falsifies any of
the books, papers, writings or securities be-

longing to such corporation or association,
or makes, or concurs in making any false en-
tries, or omits, or concurs iu omitting to

make any material entry in any book of ac-
counts, or other record or document kept by
such corporation or association, is punish-
able by imprisonment in the State prison
not less than three nor more than ten years,
or by imprisonment in the county jail not
exceeding one year, or by a fine not exceed-
ing five hundred dollars, or by both impris-
onment and fine.

§ 988. Every director, officer, or agent of
any corporation or joint-stock association,
who knowingly concurs in making, publish-
ing or posting any written report, exhibit,
or statement of its affairs or pecuniary con-
dition, or book or notice containing any ma-
terial statement which is false, or refuses
to make any book or post any notice required
by law. in the manner required by law, other
than such as are mentioned in this chapter.
Is guilty of a felony.

See Civ. Code, § 445; Pen. Code, § 981.

§ 989. Every officer or agent of any corpo-
ration, having or keeping an office within
this State, .who has in his custody or control
any book, paper or document of such corpora-
tion, and who refuses to give to a stockholder
or member of such corporation, lawfully de-

manding, during office hours, to inspect or

take a copy of the same, or of any part
thereof, a reasonable opportunity so to do, is

is guilty of a misdemeanor.
§ 990. Every officer, agent, or stockholder

of any railroad companj', who knowingly as-

sents to, or has any agency in contracting
any debt by or on behalf of such company,
unauthorized by a special law for the pur-

pose, the amount of which debt, with other

debts of the company, exceeds its available

means for the payment of its debts, in its

possession, under its control, and belonging
to it at the time such debt is contracted,

including its bona fide and available stock

subscriptions, and inclusive of its real estate,

is guilty of a misdemeanor.
§ 991. The last section does not affect the

validity of a debt created in violation of its

provisions, as against the company.
§ 992. Every director of a corporation or

joint-stock association is deemed to possess

such knowledge of the affairs of his corpo-

ration as to enable him to determine whether
any act, proceeding or omission of its direct-

ors is a violation of this chapter.

§ 99.3. Every director of a corporation or

joint-stock association who is present at a
meeting of the directors at which any act,

proceeding, or omission of such directors in

violation of this chapter occurs, is deemed to

have concurred therein unless he at the time
causes or in writing requires his dissent

therefrom to be entered in the minutes of

the directors.

§ 994. Every director of a corporation or
joint-stock association, although not present
at a meeting of the directors at which any
act, proceeding or omission of such direct-

ors in violation of this chapter occurs, is

deemed to have concurred therein if the
facts constituting such violation appear on
the records or proceedings of the board of
directors and he remains a director of the
same company for six months thereafter and
does not wathin that time cause or in writ-
ing require his dissent from such illegality

to be entered in the minutes of the directors.

§ 995. It is no defense to a pi'osecution for
a violation of the provisions of this chapter
that the corporation was one created by the
laws of another State, government or coun-
try, if it was one carrying on business or
keeping an office therefor within this State.

§ 996. Every foreign corporation doing-

business in this State contrary to the provi-
sions of title XII, part IV, division 1, of the
Civil Code, is guity of a misdemeanor.

§ 997. Every person who acts as agent or
In any other capacity for a foreign corpora-
tion, who has not complied with the pro-
visions of law relating to foreign corpora-
tions, is guilty of a misdemeanor.

§ 998. Every corporation which fails to
comply with the provisions of law relating
to corporations, as prescribed iu the Civil
Code, is guilty of a misdemeanor.

§ 999. Every person who acts as an officer,

agent or in any other capacity for a corpora-
tion which has not complied with the pro-
visions of law as prescribed in the Civil

Code, is guilty of a misdemeanor.

[Declaration of agent of corporation respecting
liis authority is liearsay testimony. Brown v
Mining Co., 1 Mont. 57.]
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§ 1000. The term " director," as used in

this chapter, embraces any of the persons
having by law the direction or management
of the affairs of a corporation, by wliatever

name such persons are described in its

charter or known by law.

Part II. Criminal Procedure.

Tit. VI. Pleadings aud proceedings after infor-

mation or indictment and before the
commencement of the trial.

VII. Proceedings after the commencement of

the trial and before judgment.
X. Miscellaneous proceedings.

TITLE VI. PLEADINGS AlVD PROCEED-
INGS AFTER INFORMATION OR INDICT-
MENT AND BEFORE THE COMMENCE-
MENT OF THE TRIAL.

CHAPTER IV.

Plea.

Sec. 1942. Plea of guilty by a corporation.

§ 1942. A plea of guilty can be put in by
the defendant himself only in open court,

unless upon indictment or information
against a corporation or for a misdemeanor,
in which case it may be put in by counsel.

TITLE All. PROCEEDINGS AFTER THE
COM3IENCEMENT OF THE TRIAL AND
BEFORE JUDGMENT.

CHAPTER II.

The Trial.

Sec. 2086. Proof of corporation by reputation.

§ 2086. If upon a trial or proceeding in a
criminal case, the existence, constitution, or
powers of any corporation shall become
material, or be in any way drawn in ques-
tion, it is not necessary to produce a cer-

tified copy of the articles or act of incorpo-
ration, but the same may be proved by gen-
eral reputation, or l)y the printed statutes of

the State, or government or country by
which such corporation was created.

TITLE X. MISCELLANEOUS PROCEEDINGS.

CHAPTER IX.

Proceeding against Corporations.

Sec. 2570. Summons upon information against cor-
poration.

2571. Forms of summons.
2572. When and how served.
2573. Examination of the charge.
2574. Certificate of magistrate and return.
2575. County attorney to file information If

there be sufficient cause.
2576. Appearance and plea.
2577. Fine on conviction, how collected.
2578. Summons to corporation.
2579. Service of summons.

§ 2570. Upon a complaint against a cor-

poration, the magistrate must issue a sum-

mons signed by him, with his name of office,

requiring the corporation to appear before
him, at a specified time and place, to an-
swer the charge, the time to i^e not less than
ten days after the issuing of the summons.

§ 2571. The summons must be substan-
tially in the following form:
" County of (as the case may be).
" The State of Montana to the (naming the
corporation)

.

" You are hereby summoned to appear be-

fore me at (naming the place), on (specify-

ing the day and hour), to answer a charge
made against you upon the complaint of

A. B. for (designating the offense generally).

"Dated at the city (or township) of ....,

this . . day of , eighteen
" G. H., Justice of the Peace (or as the

case may be)-"

§ 2572. The summons must be served at

least five days before the day of appearance
fixed therein, by delivering a copy thereof
and showing the original to the president or
other head of the corporation, or to the sec-

retary, cashier, or managing agent thereof.

§ 2573. At the appointed time of the sum-
mons, the magistrate must proceed to in-

vestigate the charge in the same manner as
in the case of a natural person, so far as
these proceedings are applicable.

§ 2574. After hearing the proofs, the mag-
istrate must certify upon the complaint,
either that there is or is not sufficient cause
to believe the corporation guilty of the of-

fense charged, and must return the com-
plaint and CH^rtiticate, as prescribed in sec-

tion 1693.

§ 2575. If the magistrate returns a certifi-

cate that there is sufficient cause to believe

the corporation guilty of the offense charged,
the county attorney may file an information
thereof, as in case of a natural person lield

to answer, or he may file such information
by leave of the court.

§ 2576. If an indictment is found, or in-

formation is filed, the corporation may ap-
pear by counsel to answer the same. If it

does not thus appear, a plea of not guilty

must be entered, and the same proceedings
had thereon as in other cases.

§ 2577. When a fine is imposed upon a cor-

poration on conviction, it may be collected

by virtue of the order imposing it, by the
sheriff of the county, out of its real and
personal property, in the same manner as
upon an execution in a civil action.

S 2578. When an indictment is found or

an information filed against a corporation,
the clerk must issue a summons in its cor-

porate name, commanding it to appear and
answer the indictment or information, a
copy of which summons must be served on
an officer of said corporation, or upon its

agent or attorney designated as the person
upon whom service of summons in civil ac-

tions may be made, if there be any such in

the county where the Indictment is found or
information is tiled; and if there be no officer
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or designated agent or attorney in the county
where the indictment or information is

found or filed, then upon any managing
agent, ticliet agent, clerlj, cashier, or secre-
tary, freight agent, superintendent, or gen-
eral business manager in the county; and
if there be none of the above-described per-
sons in the county, then upon any such per-
sons in any county in the State. Such no-
tice must be served at least five days before
the time at which the said corporation is by
summons required to appear.

§ 2579. When the sheriff or other ofiicer

returns the summons, certifying the service

thereof, the corporation must on and after
the day appointed in such summons for Its

appearance, be considered in default, and
the court must order the clerk to enter ap-
pearance for the corporation, and enter the
plea of not guilty in the records of the court,
and further proceedings may be had thereon
as if the corporation had appeared and
pleaded not guilty thereto; and if the cor-
poration is convicted, the court must enter
judgment for the amount of the fine and
costs which may be awarded against it, in

the same manner as on judgment in civil

action.

LEGISLATIVE ACT RELATING TO CORPORATIONS ENACTED IN 1897.

AN ACT to authorize the issuance of certifi-

cates of stock to bearer by corporations or-

ganized in whole or in part for mining
purposes with capital stock non-assessable
and full paid, to define the rights of the
holders and bearers of such certificates and
to authorize such corporations to do such
acts as may be necessary or proper to

carry into effect the rights and powers
granted them by this act.

Be it enacted by the legislative assembly
of the State of Montana:

Section 1, Any corporation now ex-
isting or hereafter created or organized
under or by virtue of the laws of the
State of Montana and having a capital
stock non-assessable and fully paid within
the meaning of the laws of this State,

and whose object or purpose, in whole or in

part, is to carry on the business of mining
within this State, shall have the power to

and may, by a vote of its stockholders, hold-
ing at least three-fourths of its capital stock,
authorize or provide for the transfer and is-

sue of certificates of stock which shall en-
title the holder or bearer to the ownership
of the same upon delivery and without trans-
fer by endorsement or on the books of such
corporation, subject, however, to the by-laws
of the corporation and the provisions of this
act, but no such transfer or issue shall be
made except upon surrender and cancella-
tion of the certificate or certificates so to be
transferred; and all bearer certificates so is-

sued shall be delivered to and receipted for
on the books of the company, by the stock-
holder or his authorized agent at whose re-
quest such transfers shall be made; and
thereafter, so far as the corporation is con-
cerned, the bearer of any such bearer cer-
tificate shall for all purposes except that of
holding office, be deemed a stockholder of
the company, owning and holding the num-
ber of shares of its capital stock represented
by such bearer certificate, and the stock or
shares of stock thereby represented shall
be listed to bearer on the list of stockholders
and other books of the company.

§ 2. Any corporation which shall have is-

sued bearer certificates may establish agen-
cies in other States and in foreign countries
whereat holders or bearers of bearer certifi-

cates may, under such regulations as the cor-
poration shall prescribe, register and deposit
their bearer certificates of stock for voting
purposes. Such corporation shall have the
right to appoint and prescribe the duties of,

fix the compensation and remove at pleasure
its agent or agents at such agencies, and also
to establish rules and regulations for regis-
tering and depositing bearer certificates of
stock, and may at any time close up or ter-
minate any such agency. Whenever at any
meeting of the stockholders of such corpo-
ration for election or other purposes any
such agent shall certify to the corporation
in such manner as it may prescribe, that
there is registered and deposited with him,
to be held by him until after the meeting
for which such registration and deposit shall
be made, a bearer certificate or certificates
describing each by its face number, num-
ber of shares represented and date of issue,
and stating when and by whom deposited,
the person who shall have made such de-
posit, may, in writing attested by such agent,
appoint some suitable person to represent
him at such meeting as his proxy and there
vote the shares of stock represented by his
said bearer certificate or certificates so de-
posited; and thereupon the person to whom
such proxy shall have been given may vote
the shares of stock represented by such
bearer certificate or certificates in all mat-
ters and things upon which votes are cast
or had at such meeting.

§ 3. It shall not be necessary for the cor-
poration or its otticers or trustees or direct-
ors to give any personal notice or notice by
mail to holders or bearers of such bearer cer-
tificates of any meeting of stockholders for
the purpose of electing trustees or directors,
or for any otlier purpose, or for any action
taken or proposed to be taken by such cor-
poration or its stockholders or its trustees
or its directors at any meeting, but such no-
tice may, in every case, be given to such
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holders or bearers of bearer certificates by
publication in a newspaper as now provided
by law and shall be valid and binding.
Every holder of a bearer certificate shall be
held to have waived any notice of any stock-

holders' meeting for any purpose, or of any
action or proposed action of the corporation
or its stockholders or trustees or directors

except notice by publication in some news-
paper when it is required by law.

§ 4. Except as herein provided stock or

shares of stock represented by a bearer cer-

tificate can only be voted or represented by
actual production of such bearer certificate

at the time of voting or representation and
by the bearer thereof. In all cases the ac-

tual production of a bearer certificate shall,

so far as the corporation is concerned be
conclusive evidence of the bearer's right to

vote or represent the shares it represents.

§ 5. Dividends to holders of bearer cer-

tificates shall only be paid to the bearers
thereof upon production of such certificates,

except where such certificates of stock have
attached to them dividend coupons payable

to bearer, in which case dividends may be
paid to the bearer of the proper dividend
coupon upon its presentation and surrender
without the production of the certificate to

which sucli dividend coupons belonged.
§ 6. Bearer certificates may at any time

be converted into registered certificates such
as are now provided for by law, upon the
request of the bearer of such bearer certifi-

cates and the surrender of such bearer cer-

tificates to the corporation and the cancella-

tion thereof; and registered certificates may
also be converted and exchanged for

bearer certificates at the request of the
owners of such registered certificates and
the surrender and cancellation thereof.

§ 7. The corporation may do all acts and
adopt all by-laws and resolutions necessary
or proper to carry into effect the powers
herein granted and to provide for details in

the exercise thereof, subject, however, to

the provisions of this act.

§ 8. This act shall take effect fi-om and
after its passage.
(Approved March 8, 1897.)
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ACTIONS: Page
corporations may maintain and defend 21

service of summons on corporations 26

by publication 26

pleadings, verification 26

against corporations for non-user or non-use of franchise. (See Quo Warranto) 28

against foreign corporation, security for costs 30
AGENTS:

corporations may appoint 22

ARTICLES OF ASSOCIATION (See Charter):

what to state 11

assessment life insurance companies 11, 12

institutions of learning 12

building and loan associations 12

religious and benevolent corporations 12

railroad companies 12

corporations for construction of ditches and flumes 12

tunnel corporations 12

telegraph and telephone companies 12

subscribed by three or more persons 12
filing and recording 12

copy as evidence 12

to be filed where land is owned 12

foreign corporation, copy to be filed 24, 25
ASSESSMENTS:

upon stock, directors may make 19

amount of 19

when not to be made 19

order levying, what to state 19

notice, publication 19

service of notice 19

notice of delinquent sale 20

sale, bidders 20

when stock bid in by corporation 20

not invalidated, when 20

dates may be extended 20

action to recover stock sold 21

publication of notice, how proved 21

proceedings may be waived 21

by corporation whose stock is not assessable 21

payments in evidences of debt, illegal 32

ATTACHMENT:
shares of stock subject to 26
writ of, how executed 27

certificate of shares to be delivered to sheriff 27

in justices' courts 30

BONDS:
issue of, for what 23

BOOK:
stock and transfer, to be kept 24

open to inspection 24
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BOOK — (Continued): Page.

fraudulent entries in 33
refusal to allow examination, a misdemeanor 33

BY-LAWS:
adoption of 34

what to provide 14

certified by directors 15

book of, to be kept 15
amendment or repeal 15

power to make 22

CAPITAL STOCK:
where taxed 9

amount of, articles to state 11

increase or decrease of 13

debts paid, when decreased 13

certificate of increase or decrease 14, 23

meetings for increase or decrease 23

decrease, limitation 23

fraudulent withdrawal 32

CERTIFICATE:
for incorporation of certain companies. (See Articles of Incorporation) 13

of increase or decrease of stock or extension, etc 14

false, liability of oflicers for 16

of consolidation of mining corporations 23
designating agent, by foreign corporation 26

of stock of mining corporation 35

CERTIFICATES OF STOCK (See Stock):

when and how issued 18

of mining corporations 35

CHARTER (See Articles of Association):

not granted in good faith 6

special, not to be granted 6

legislative assembly may amend or revoke 6

COMBINES:
to regulate prices, illegal 8

COMMON CARRIERS:
corporations as 7

rates regulated by assembly 7

CONSOLIDATION:
of corporation with foreign corporations 22, 23

of mining corporations 23

certificate of, to be filed 23
CONTRACTS:

laws impairing 5
power to make 22

CORPORATION:
term, includes what 8
definition 9
for what purposes created 9

classes 9
three or more persons may become 9
application of act to 11
may elect to continue under Code , 11
extension of business 13
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COSTS:
,

yage,

in quo warranto, against corporation 29

in action against fdreign corporation 30

COUNTY:
not to bond for railroad 6

debts to, not to be extinguished 6

credit not to be loaned 6

CREDIT:
not to be loaned by state or muuicipality 6

CRIMINAL PROCEEDINGS:
against corporations, summons 34

form of summons 34

service of summons 34

examination 34

information, when filed 34

appearance and plea 34

collection of fine 34

indictment, summons 34

service of summons 35

DEBTS, CORPORATE:
directors liable for, for unlawful dividends 15, 16

for failure to make annual report 17

stockholders liable for 18

DIRECTORS:
election, assembly to provide for 6, 7

number, articles to state 11

purchase of mines 13

election of. (See Election) 14

by-laws to provide for 14

vote "by ballot 15

number 15

must be stockholders 15

vacancies 15

organization of board of 15

officers elected by 15

quorum • • • • ^^

dividends from profits !•*

capital stock not diverted l*^

liability for unlawful 15, 16

removal of, by stockholders 1*5

meetings, notice
1"

number, change of 1^

annual report made by 17

liability for failure 17

installments, may be demanded 17

assessments, collection 19

amount of. (See Stock; Assessments) 19

meetings, journals to be kept 23, 24

judgment of ouster, quo warranto 29

may order new election 29

application for voluntary dissolution. (See Dissolution) 30

fraudulent act, misdemeanor 32

receiving corporate property 33

faudulent entries 33

false statement, entries, reports, etc 33

knowledge implied 33

68
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DIRECTORS — (Continued)

:

Page.

deemed to have concurred 33
dissent to be recorded 33
term includes •whom

. . 34
DISSOLUTION:

of corporation, legislative assembly may effect 24
how effected 24
directors as trustees 24
appointment of receiver 27

voluntary, application for 30
contents of application 30
directors to sign 30
publication of notice 30
objections 30
hearing of application 30
judgment-roll and appeal 30

DITCHES AND FLUMES:
corporations, articles of incorporation 12

DIVIDENDS:
made from profits 15
not from capital stock 15
liability for unlaTvful 15, 16
payable to married women 18
fraudulent declaration, misdemeanor 32

ELECTION:
of directors, assembly to provide for 6, 7

by stockholders 14

voting by proxy 14

time and manner, by-laws to provide 14

vote by ballot 15

number of votes of stockholders 15

set aside by district court 16

adjourned 16

proceedings in district court to investigate 16

quo warranto proceedings to investigate 26

IMMINENT DOMAIN:
right of, not to be abridged , 7

JEMPLOYES:
contracts with, to avoid liability for personal injuries 8, 31

pay envelopes containing political mottoes, etc 31

threats dependent on political results 31

trust provisions not applicable to combinations 31

contracts releasing from liabilitj' for injuries to 31

EVIDENCE:
articles, copy as 12

EXISTENCE, CORPORATE:
not to be questioned 10

certificate of continuance 11

term, articles to state 11

extension of 13

limit of extension 13

certificate of extension 14

expiration, corporation dissolved 24

extension, generally, how effected 24

certificate to be filed 24

proof of, how made 34

EX POST FACTO:
law not to be passed 5
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EXPRESS COMPANIES: Page.

unjust discriminations 7

acceptance of constitution 7

common carriers 7

sales regulated by assembly 7

consolidation, -u-hen prohibited 7, 22

EXTENSION:
of corporate existence, how effected 24

certificate to be filed 24

FALSE:
reports, certificates, etc., liability 16

a misdemeanor 33

FOREIGN CORPORATION:
to have place of business within state 7

greater privileges to, not to be granted 7

consolidation with, effect S, 22

copy of charter to be filed 24, 25

statement to be filed 25

certificate, consenting to be sued 25

designation of agent to be served 25

copy to be filed 25

penalty for failure to file 25

reports to be filed 25

security for costs 30

FRANCHISE:
special, not to be granted 5

taxation of 9

limitation of grant of right to release 8

quo warranto against usurper. (See Quo Warranto) 2S

nonuser, quo warranto 28

FRAUDULENT:
subscriptions to stock 32

issue or pledge of stock 32

acts of directors 33

organization of corporation 32

INDICTMENT:
plea of guilty by corporation 34

summons, service of 35

JOURNAL:
of meetings of directors and stockholders 23, 24

JUSTICES OF THE PEACE:
call of meetings by 16

LIABILITY:
of stockholders, etc., for corporate debts. (See Debts, Corporate) 18

LOANS:
not to be made to stockholders 19

MARRIED WOMEN:
stock held by, transfer 18

dividends to 18

proxies 18

MEETINGS:
of stockholders, for increase or decrease of stock 13

for extension of corporate existence 13

notice 13

vote required 14

organization 14
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MEETINGS — (Continued)

:

rage.

of stockholders, adoption of by-laws 14
quorum, by-laws to provide 14
amendment or repeal of by-laws 15

for removal of directors 16
justice of the peace to preside at 16

call by 16
majority of stock to be represented 16
person voting must be stockholder 16
valid if stockholders are present IT

may elect ofEcers and fill vacancies 17

where held 17

of directors, notice 17

journals of, to be kept 23, 24

MINES:
corporation may acquire 13

may issue stock 13

consolidation 23

certificates of stock 35
MONEY:

corporation not to issue 22

NAME, CORPORATE:
corporation must have 30

change of 10

certificate of, to be filed 11

articles to state 11

OFFICE:
usurper, quo warranto against. (See Quo Warranto) 28

judgment of ouster 29

rights of persons entitled 29

OFFICERS:
compensation and duties, by-laws to provide 14

election and tenure, by-laws to provide 14

directors to elect 15

false reports and entries 16

corporations may appoint 22

fraudulent issue of stock by 32

acts relating to organization 32

entries in books 33

ORGANIZATION:
of corporation, fraudulent acts 32

proof, how made 34

PERSON:
word includes corporation 9

PERSONAL INJURIES:
contracts to avoid liability for, void 8, 31

PLACE OF BUSINESS:
articles to state 11

change, consent of stockholders • 17

PLEADINGS:
verification of .,

2"

POWERS, CORPORATE:
grant, subject to repeal and amendment 10

what are 21

implied, grant of 22



INDEX TO MON^TANA. 43

rOWElfs, CORPORAT]^ — (Continued): Page.

cease, if business not commenced 22
exercise of, inquiry into 22

PRICES:
trust or combine to regulate 8, 31

PROPERTY:
private, taken for public use 5
includes what 6, 9
corporations may hold and convey 22

PROXY:
manner of voting, by-laws to provide 14
vote by, at elections 15

of married woman 18
PURPOSES:

for which corporation may be created 9
articles to state 11

QUORUM:
of stockholders, by-laws to provide 14
of directors 15

QUO WARRANTO:
action against corporation for non-use or mis-use of franchise, etc 28
attorney-general to commence 28
petition against officer 28

parties 28
where brought 28

notice of leave to bring 28
summons, service 28
pleadings 28
judgment , 28

against director 29

may order new election 29

surrender of franchise 29
trustees upon 29

duties of trustees 29

refusal of officer to deliver property to trustees 29

costs against corporation 29

preference of action 29

procedure, how conducted 29

appeals from district court 30

RAILROADS:
laws authorizing state or county to construct 6

public highways 7

common carriers 7
rates regulated by assembly 7

right to construct 7

corporations owning parallel, not to consolidate 7

unjust discriminations 7

acceptance of constitution 7
consent of local authorities 7

laws for benefit of, creating new liability 7

consolidation with foreign 8

articles of incorporation 12

excessive indebtedness, misdemeanor 33
REAL PROPERTY:

articles of incorporation to be filed where owned 12

amount, limitation upon 23
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RECEIVERS: * Page.

when may be appointed generally 27

on dissolution, generally 27

RECORDS:
of business transactions, corporations to keep 23, 24

REPORTS:
false, liability of officers for 16

annual, contents 17

liability for failure to publish 17

of foreign corporations 25
false, a misdemeanor 33

SEAL, COMMON:
corporations may have 22

SERVICE:
agent of foreign corporation for, designation 25

of summons on corporations 26

on foreign corporations 26

by pubfication 26

in criminal proceedings 34

on indictment 35

SPECIAL LAWS:
not to be passed in certain cases 5

STATE:
not to bond for railroad 6

debts to, not to be extinguished 6

credit not to be loaned 6

STATEMENT:
of affairs of corporation, demand 18

fraudulent, a misdemeanor 33

STOCK:
trust funds not to be invested in 6

manner of voting shares, assembly to provide 6, 7

how issued 7

fictitious increase invalid 7

increase, pursuant to general law 7

issue of, in payment for mines 13

installments, enforcement of payment 17

forfeiture for failure to pay 17

certificates, how and when issued 18

shares, personal property 18

transfer 18

by married women 18

dividends on, to married women 18

owned by non-resident, transfer 18

assessments upon, directors may levy 19

amount of 19

when not to be levied 19

order levying, what to state 19

notice, publication 19

service of notice 19

notice of sale of stock of delinquents 20

publication of 20

sale, to highest bidder 20

when bid in by corporation 20

not invalidated by publication 20

publication of notices, how proved 21

issue of, for what 23

book, to be kept 24
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STOCK — (Continued)

:

Page.
shares of, subject to 'attachment 27

certificate to be delivered to sheriff 27
order upon refusal 27
subject to execution 28

fraudulent eubscriptions to 32
issue or pledge of stock 32

certificates of mining corporation 35
capital, where taxed t^

amount, articles to state 11
increase or decrease of 13
debts paid when decreased 13
certificate of decrease or increase 14, 23
meetings for increase or decrease 23
decrease, limitation 28
fraudulent withdrawal 32

STOCKHOLDERS:
change of corporate name 11
owners of shares deemed 12
meetings for increase or decrease of stock. (See Meetings) 13

for extending existence 13
notice to be published 13
vote required 13

certificate of proceedings 14
adoption of by-laws 14
directors, election of 14

removal of 17
quorum, by-lawa to provide 14

amendment or repeal of by-laws 15
votes of, by ofiicers 15
if present at meeting, vahd 17
meetings, where held. (See Meetings) 17

change of place of business, consent 17

number of directors 17

installments, enforcement 17

subscriptions, directors to demand payment 17

liabilitj' of, for unpaid stock 18

statement of affairs, demand for 18

loans not to be made to 19

SUBSCRIPTIONS:
directors may enforce payment 17

forfeiture of stock for failure to pay 17

fraudulent, to stock 32

SUCCESSION:
corporation may have 21

SUMMONS:
service on corporations 26

by publication 26

in quo warranto proceedings 28

in criminal proceedings, form and service 34

on indictment 35

TAXATION:
power of, over corporations not to be relinquished 6

statement to assessors 9

property of corporation, place of 9

capital stock and franchises 9
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TELEGRAPH COMPANIES: Page.

competing, not to consolidate 8

consolidation with foreign corporation 8

articles of incorporation 12

TELEPHONE COMPANIES:
competing, not to consolidate 8

consolidation with foreign corporations 8

articles of incorporation 12

TRANSFER:
of stock, how made 18

held by married women 18

owned by non-resident 18

book, to be kept 24

TRANSPORTATION COMPANIES:
common carriers 7

rates, regulated by assembly 7

unjust discriminations 7

acceptance of constitutions 7

TREASURER:
to give statement of affairs 18

penalty for neglect 19

TRUST:
to regulate prices, illegal 8, 31

provisions not to apply to laborers 31

TRUST FUNDS:
not to be invested in stocks 6

TUNNEL CORPORATIONS:
articles of incorporation 12

VOLUNTARY DISSOLUTION. (See Dissolution.)
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PROVISIONS RELATING TO CORPORATIONS.

ARTICLE I.

Bill of Rights.

Sec. 16. Prohibited legislation.
21. Private property not to be taken with-

out just compensation.

ARTICLE III.

Legislative.

Sec. 15. Local or special laws not to be passed
in certain cases.

ARTICLE IX.

Revenue and Finance.

Sec. 1. Corporations to be taxed on their prop-
erty and franchises.

4. Legislature cannot release a corporation
from taxation.

ARTICLE XH.

Municipal Corporations.

Sec. 1. County, town or municipality not to be-
come stockholders to stock of corpo-
rations.

ARTICLE XIII.

Miscellaneous Corporations.

Sec. 1. Corporations not to be created by special
law.

2. Railroads not to be constructed within
municipalities without consent of elect-
ors thereof.

3. Corporations may sue and be sued.
4. Individual liability of stockholders.
5. Election of directors of corporations.
6. Charters under which organization has

not taken place have no validity.
7. Individual liability of stockholders In

banking corporations.

ARTICLE XIV.

State Indebtedness.

Sec. 3. Credit of State not to be loaned in aid
of corporations.

ARTICLE I.

Bill of Rights.

§ 16. No * * * law impairing the obli-

gation of contracts, or making any irrevoca-
ble grant of special privileges or immunities,
sball be passed.

Forfeiture of franchises. See §§ 355, 5238-5260.

[Laws interfering with vested rights not valid.
B. & S. Assn. v. Graham, 7 Neb. 180.]

§ 21. The property of no person shall be
taken or damaged for public use without
just compensation therefor.

Railroads not to be constructed without consent
of electors. Const., art. XIII, § 2.

[A company formed by consolidation from pre-
existing ones, may exercise right of eminent do-
main. Trester v. Ry. Co., 33 Neb. 177; s. c, 49
N. W. Rep. 1110.
The words " or damage " were intended to give

a right of recovery which did not previously exist,
and was not intended to limit or restrict any
remedy previously existing. R. R. Co. v. Standen,
22 Neb. 343; s. c, 35 N. W. Rep. 183.
In awarding just compensation for property

damaged for public use, general benefits shared
by public at large cauuot be considered, while
special benefits to property damaged may be.
Scl/aller v. Omaha, 23 Neb. 325; s. c, 36 N. W.
Rep. 5.33.

This section must be given a reasonable and
practical construction. The amount or extent of
damage is a question of fact for the jury. R. R.
Co. V. Hazels, 26 Neb. 371; s. c, 42 N. W. Rep. 93.]

ARTICLE III.

Legislative.

§ 15. The legislature shall not pass local
or special laws in any of the following cases,
that is to say: * * * Granting to any cor-
poration, association or individual, the right
to lay down railroad tracks, or amending
existing charters for such purpose. Grant-
ing to any corporation, association, or indi-
vidual, any special or exclusive privileges,
Immunity or franchise whatever * * *.

Corporations not to be created by special law.
Const., art. XIII, § 1; see Statutes, §§ 336 et seq.
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ARTICLE IX.

Bevenue and FinaJice.

Section 1. The legislature shall provide

sucli revenue as may be needful, by levying

a tax by valuation, so that every person and

corporation shall pay a tax in proportion to

the value of his, her, or its property and

franchises, the value to be ascertained m
such manner as the legislature shall direct.

and it shall have power to tax * * *

insurance, telegraph and express interests

or business, * * * in such manner as it

shall direct by general law, uniform as to

the class upon which it operates.

See §§ 3897-4042.

[An act providing for assessment of stock of

corporations held not to be in conflict witli tliis

section. Mortensen v. Mfg. Co., 12 Neb. 198; s. c,

10 N. W. Rep. 714.]

§ 4. The legislature shall have no power

to release or discharge any * * * corpo-

ration, * * * from * * * Its propor-

tionate share of taxes to be levied for State

purposes, or due any municipal corporation,

nor shall commutation for such taxes be

authorized in any form whatever.

See §§ 3897-4042.

ARTICLE XII.

Municipal Corporations.

Section 1. No city, county, town, precinct,

municipality, or other subdivision of the

State, shall ever become a subscriber to the

capital stock, or owner of such stock, or

any portion or Interest therein, of any rail-

road or private corpoi-ation, or association.

Credit of State not to be loaned to corporations.

Const., art. XIV, § 3.

ARTICLE Xni.

Miscellaneous Corporations.

Section 1. No corporation shall be created

bv special law, nor its charter extended,

changed, or amended, except those for chari-

table, educational, penal, or reformatory

purposes, which are to be and remain under

the patronage and control of the State, but

the legislature shall provide by general laws

for the organization of all corporations here-

after created. All general laws passed pur-

suant to this section may be altered from

time to time, or repealed.

See Const., art. Ill, § 15. Statutes. §§ 836 et

seq.

rPrlvate and public corporations distinguished.

Bridge Co. v. Means. 33 Neb. 859; s. c. 51 N. W.
Rep. 240.]

§ 2. No such general law shall be passed
by the legislature granting the right to con-

struct and operate a street railroad within
any city, town, or incorporated village, with-
out first requiring the consent of a majority
of the electors thereof.

Private property Inviolate. Const., art. 1, § 21.

[In order to give required consent, the affirma-
tive of the proposition must receive majorit.v of
all votes cast at the election. State v. Bechel,
22 Neb. 158; s. c, 34 N. W. Rep. 342.]

§ 3. All corporations may sue and be sued
in like cases as natural persons.

See § 337 (second), and notes.

§ 4. In all cases of claims against corpo-

rations and joint-stock associations, the ex-

act amount justly due shall be first ascer-

tained, and after the corpoi'ate property
shall have been exhausted, the original sub-

scribers thereof shall be individually liable

to the extent of their unpaid subscription,

and the liability for the unpaid subscription
shall follow the stock.

See §§ 341, 349, 352-355. Liability of stockholders
in banking corporations. Const., art. XllI, § 7.

[Section construed. Smith v. Steele, 8 Neb. 118.
Stockholders held liable for their unpaid stock,
and for a sum equal to shares held by each of
them for all liabilities. Porter v. Banking Co.,
S'J Xeb. 272: s. c, 54 N. W. Rep. 424.
Requirements that exact amount justly due shall

be first ascertained, and that corporate property
shall have been exhausted are sufficiently complied
with by rendition of judgment and return of
execution nulla bona against the corporation. Id.
Under a subscriiitiou contracting with builders

for the construction of a factory for operation
by a company to be incorporated by the sub-
scribers, whose liabilities are several, it must
hold that the corporation was not liable on the
contract, and that the builders could not enforce
a mechanic's lien for the amount of the unpaid
subscription. Davis v. Ravenna Creamery Co.,
48 Neb. 471; s. c, 67 N. W. Rep. 436.
Notes purporting to be executed by a corpora-

tion held to be the obligations of the corporation,
and not of its members. Bank v. Ferguson. 68
N. W. Rep. 370.
A charter provision that private property of a

stockholder shall not be liable for corporate debts
is void so far as it attempts to exempt unpaid
stock subscriptions. Van Pelt v. Gardner, 74
N. W. Rep. 1083.
An action to enforce stockholder's individual

liability should be for the benefit of all corporate
creditors. Bank v. Bank. 74 N. M'. Rep. 10S6.

A petition to enforce such liability held to

sufficiently state that the amount of the credi-

tor's claim had been first ascertained, and cor-

porate assets exhausted, as required by above
section. Id.

General nature of relief to be afforded in action
to enforce such liability, outlined. Id.

The word " ascertained " in above section

means judicially ascertained. Id.

Where the constitution limits the liability of

stockholders, the legislature cannot extend it.

Van Pelt v. Gardner, 74 N. W. Rep. 1083.

The amount due a corporate creditor has been
" ascertained " when his claim is reduced to judg-
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ment and his claim is reduced to judgment and
execution is returned unsatisfied. Id.
Tlie corporation is not a necessary party to a

suit by a corporate creditor to subject subscrip-
tions to payment of his debt. Id. But all debtor
subscribers and all corporate creditors should be
made parties. Id.

As betweeu themselves, each stock subscriber
Is liable for his share of corporate debts, and if

compelled to pay more than his share may sue
his cosubscribers for contribution. Id.

A stock subscriber's liability for corporate debts,
except of banking corporations, is limited to his
unpaid subscriptions. Id.
The creditors' right to enforce stockholder's

liability accrues when the exact amount due the
corporate creditors has been ascertained and the
property exhausted. Id.

Creditors held not entitled to recover the excess
above the real value of property transferred to
the corporation in payment of stock subscrip-
tions, in the absence of fraud. Troup v. Hor-
bach, 74 N. W. Rep. 326.]

§ 5. The legislature shall provide by law
that in all elections for directors or man-
agers of incorporated companies, every stock-
holder shall (have) the right to vote in per-

son or proxy for the number of shares of
stock ovs-ned by him, for as many persons
as thei-e are directors or managers to be
elected, or to cumulate said shares and give
one candidate as many votes as the number
of directors multiplied by the number of his
shares of stock shall equal, or to distribute
them upon the same principle among as
many candidates as he shall think fit; and
such directors or managers shall not be
elected in any other manner.

Directors may reduce capital stock. § 321.

Failure to elect officers. § 324. Directors of dis-

solved corporation,

liable. § 5260.

§ 326. Directors individually

§ 6. All existing charters or grants of spec-

ial or exclusive privileges under which or-

ganization shall not have taken place, or
which shall not be in operation within sixty

days from the time this Constitution takes
effect, shall thereafter have no validity or

effect whatever.

Existing corporations may take advantage of

general laws. § 319.

§ 7. Every stockholder in a banking cor-

poration or institution shall be individually

responsible and liable to its creditors, over
and above the amount of stock by him held,

to an amount equal to his respective stock

or shares so held, for all its liabilities ac-

cruing while he remains such stockholder;

and all banking corporations shall publish

quarterly statements, under oath, of their

assets and liabilities.

See Const., art. XIII, § 4, and notes.

ABTICLE XIV.

State Institutions.

§ 3. The credit of the State shall never be
given or loaned in aid of any individual,

association or corporation.

Counties and municipalities not to become stock-

holders. Const., art. XII, § 1.
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Corporations to accept provisions — Stats., §§ 319, 320.

PAET II. THE 0O]:^S0LIDATED STATUTES OF
]^EBRASKA-1891.

CHAPTER IX.

Corporations.

See. 319. Companies now Incorporated may accept
provisions of this chapter; all com-
panies to publish detailed statement
of their condition.

320. Corporations not to employ stock or
property except to accomplish object
of their creation.

321. Directors may reduce capital stock and
nominal value.

322. Companies for public improvement may
be given further time for completion
of -R-ork.

323. Same.
324. Failure to elect officers; meeting may be

called; majority of stockholders may
change time of annual meeting.

326. Dissolved corporation; directors of, shall
be trustees for creditors and stockhold-
ers.

327. Same; pending actions against, not to
abate.

328. Same; execution may bo had upon judg-
ments in favor of or against.

329. Same; title of all real estate of, passes
to trustees.

330. Same; trustees of, subject to control of
court of chancery.

331. Same; may prosecute any suit at law
or in equity.

332. Same; may be sued by its corporate
name.

333. Same; judgments on decrees in favor
of or against, may be revived.

334. Same; writ of error upon judgments may
be sued out again; process may be
served upon.

335. Same; nothing in this chapter to be con-
strued as extending or reviving
charter of.

336. Any number of persons may be incorpo-
rated for any lawful business.

337. General powers.
338. Foregoing powers shall vest In every

corporation in this State.
339. Articles of incorpoi-ation must be

adopted and recorded.
340. Corporations for construction of public

works shall file copy of articles.
341. Articles must fix highest amount of In-

debtedness or liability.
342. Must organize within one year after in-

corporation.
343. Notice to be published for four weeks.
344. Such notice shall contain what.
345. May commence business as soon as

articles are filed.

346. Change in articles shall be recorded and
puljlished in same manner.

347. Consent of two-thirds of members neces-
sary to dissolution.

348. By-laws to be posted in conspicuous
place.

349. Amount of all existing debts to be pub-
lished annually.

350. May convey lands by deed.
351. May sue for and recover arrears and

debts from members.
352. Liability of stockholders upon failure of

corporation to comply with foregoing
provisions.

Sec. 353. Deception practiced upon public in rela-
tion to means or liability.

354. Unwarranted payment of dividends In-
cluded in last section.

355. Forfeiture of franchises.
356. Corporations whose charters have ex-

pired may continue to act for cer-
tain purposes.

357. Legal organization cannot be attacked
collaterally.

358. Foreign corporation may become a body
corporate in this State, how.

Manufacturing Corporations.

Sec. 486. Manufacturing companies may be
formed, how.

487. Annual and special meetings.
488. Commissioners to open books for sub-

scription to stock.

General Provisions.

§ 319. All companies now Incorporated in

this State, and actually doing business, may
accept any of the provisions of this chapter,
and when so accepted, and a certified copy
of their acceptance filed with the secretary
of the State, that portion of their charters
inconsistent with the provisions of this cliap-

ter is hereby repealed. All companies here-
after incorporated, or accepting the pro-
visions of this chapter, except those named
in the fortieth section of this chapter, are
required to malje and publish, in some news-
paper of general circulation in the county
where the principal office is located, an an-
nual exhibit, showing a full, fair, and de-

tailed statement of the condition of sucli

company, which statement shall be verifitM.!

by the oath of the president, secretary, and
clerk.

See Const., art. XIII, § 6.

[A company formed by consolidation from pre-
existing ones, may exercise right of eminent do-
main and other corporate privileges. Trester v.

Ry. Co., 33 Neb. 177; s. c, 49 N. W. Rep. 1110.]

§ 320. No company or association Incorpo-
rated under the provisions of this chapter
shall employ its stocl^, means, assets, or

otlier property, directly or indirectly, for any
other purpose whatever than to accomplish
the legitimate object of its creation.

Powers of corporations. See §§ 337, 338. and
notes. Trusts and combinations prohibited.

§§ 4442-4449, 5850-5852.



NEBRASKA.

Increase of capital; completion of work; dissolution — Stats., §§ 321-326.

[Under laws of this State, a corporation organ-
ized for purpose of building a railroad, has no
power to sell or dispose of its property or fran-
chises until its road has been constructed. Clarke
V. R. R., 4 Neb. 458. Unlawful acts of a corpora-
tion are not limited to those which are mala
prohibita and malum in se, but include powers
which the corporation is not authorized to exer-
cise, and contracts which it is not empowered to
make. State v. Distilling Co., 29 Neb. 700; s. c,
4G N W. Rep. 15.5.

A banking corporation of Nebraska has no power
to become a stockholder in an insurance com-
pany. Bank v. Hart, 37 Neb. 197; s. c, 55 N. W.
Rep. 631.]

§ 321. The board of directors or trustees

of any company heretofore incorporated, or
which may hereafter be formed under any
law of this State, may, witli the written
consent of the persons in wliose name a
majority of the shares of the capital stock
thereof shall stand on the books of said
company, reduce the amount of the said
capital stock, and the nominal value of all

the shares thei*eof. and issue certificates

therefor; Provid'jd, That the rights of cred-
itors shall not be affected or in anywise
impaired by the reduction of the capital
stock of any such corporation.

[Issue of capital stock may be effected only by
direction of the company. Humboldt Assn. v.

Stevens, 34 Neb. 528; s. c. 52 N. W. Rep. 568.
Existing shareholders are entitled pro rata to a

preference in purchase of newly-issued stock.
Humboldt Assn. v. Stevens, 34 Neb. 534; s. c, 52
N. W. Rep. 568.]

§ 322. Whenever any .ioint-stock company
hereafter incorporated for the purpose of

erecting any public improvement in this

State, whose charter may be limited as to

the time of completion of said improvement,
and when any such company has been legally

organized, and has actually commenced and
has in progress toward completion such pub-
lic improvement, it shall be lawful for any
such company to have further time allowed
for the final completion of said work, as is

hereinbefore provided.

§ 323. Upon petition, being filed by the di-

rectors of any corporation, in the district

court of the county in which the principal

ofiice of such corporation is located, and
upon giving thirty days' notice, by publica-

tion in a newspaper of general circulation
in said county, of the object and prayer of
such petition, said court shall, at any regu-
lar term after the publication of said no-
tice, upon good cause shown, decree the
extension of the time for the completion of
said improvement, to such period as shall

appear to such court just and reasonable.
§ 324. Whenever any company, association,

or society heretofore or hereafter incorpo-
rated shall have failed to elect its ofl3cers

at the time designated, it shall be lawful
for any such company, association, or society
to call a meeting and elect its oflBcers, who
shall hold their respective ofl5ces imtil the
time specified for the annual or other fixed

GO

time for holding such election; ^nd when
any Incorporated company heretofore organ-
ized, or that may be hereafter organized
under the provisions of this chapter, shall

have a specified time fixed for its annual
meeting, a majority of the stockholders in

interest may, at any regular annual meet-
ing, change the time of the annual meeting
thereof.

Method of electing directors. Const., art. XIII,

§ 5.

§ 326. Upon the dissolution, by the expira-
tion of the term of its charter or otherwise,
of any corporation now existing, or here-
after created, and unless other persons be
appointed by the legislature, or by some
court of competent authority, the directors
or managers of the affairs of such corpora-
tion, acting last before the time of its dis-

solution, by whatever name they may be
known in law, and survivors of them, shall
be the trustees of the creditors and stock-
holders of the corporation dissolved, and
shall have full power to settle the affairs

of the same, collect and pay the outstanding
debts, and divide among the stockholders
the moneys and property that shall remain,
in proportion to the stock of each stockholder
paid up, after the payment of debts and
necessary expenses; and the persons so con-
stituted trustees shall have authority to sue
for and recover the debts and property of
the dissolved corporation, by the name of
the trustees of such corporation, describing
it by its corporate name, and shall be jointly
and severally responsible to the creditors
and stockholders of such corporation, to the
extent of its property and effects that shall
come into their hands; and no suit against
any such corporation shall abate in conse-
quence of such dissolution, and said trustees
may be made parties thereto by scire facias;
and all liens of judgment and decrees of any
courts of chancery, existing at the time of
such dissolution, either in favor of or against
such corporation, shall continue ifi force in
the same manner as if such dissolution had
not taken place; Provided, That In case of
the death, resignation, inability, or refusal
to act, of the directors or managers afore-
said, or the survivors thereof, the district
court of the proper county may, on the
application of any person Interested, appoint
trustees to fill the vacancy, with full power
to perform the duties aforesaid.

Forfeiture of franchises. §§ 355, 4446. Proceed-
ings to dissolve or annul franchise. §§ 5238-5260.

Voluntary dissolution. § 347.

[Property and assets of a corporation, when It

has ceased to do business, constitutes a trust fund
for payment of debts, and rights of creditors are
superior to those of stockholders, or the assignee
of insolvent stockholders. State v. Bank, 28 Neb.
682; s. c, 44 N. W. Rep. 998.
Directors and managing officers of an Insolvent

private corporation cannot take advantage of their
position to secure a preference for themselves,
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Dissolution; trustees on, and effect of — Stats., §§ 327-335.

but are required to share ratably with other cred-

it! rs. Ingwersen v. Edgecombe, 52 Neb. 740; s. c,
60 N. \y. Rep. 1032.
Directors of an insolvent corporation cannot se-

cure debts due themselves or third persons for

which they are obligated as sureties, in preference
to other creditors. Tillson v. Downing, 63 X. W.
Rep. 836.
An insolvent corporation. In the absence of

fraud, may prefer one of its creditors. Wallachs
T. Robinson & Stokes Co., 70 N. W. Rep. 52.

Ownership of all the stock by one person does
not work a dissolution. Harrington v. Connor,
70 X W. Rep. 52.

The members of the board of directors of an
insolvent corporation who take part in the meet-
ing of the board at which an assessment was made
on unpaid stock cannot question their liability on
such assessments. Macfarland v. West Side Imp.
Assn., 73 N. W. Rep. 736]

§ 327. No suit or action, either at law or

in chancery, pending in any court, in favor

of or against any banking or other corpora-

tion, shall be discontinued or abate by the

dissolution of such corporation, whether
such dissolution occur by the expiration of

its charter or otherwise; but all such suits

or actions may, in all courts of justice, be
prosecuted by the creditors, assigns, receiv-

ers, or tru.stees having the legal charge of

the assets of such dissolved corporation, to

final judgment or decree, in the corporate

name of such dissolved corporation.

§ 328. Upon all judgments and decrees in

favor of or against any such corporation,

whether such judgments or decrees exist at

the time of the dissolution of such corpora-

tions or are obtained afterwards, in suits

or actions pending at the time of such disso-

lution, execution may be had, and satisfac-

tion o,r performance of the same be en-

forced by the creditors, assigns, receivers, or

trustees having the legal charge of the as-

sets of such dissolved corporation, in the

corporate name of such dissolved corpo-

ration.

§ 329. The title of all real estate belonging
to any such corporation shall, at the time
of the dissolution of the same, pass to the
trustees of such corporation, who sliall have
full power and authority to sell and dispose

of any such real estate, in such manner and
upon- such terms as may be thought best

for the interest of the creditors and stock-

holders, and upon any such sale to make a

good and sufficient title therefor.

Conveyances by corporations. § 350.

[An insolvent corporation may transfer its prop-

erty In good faith for proper purposes. Shaw v.

Robinson, etc., Co., 69 N. W. Rep. 947.]

§ 330. The trustees of any such dissolved

corporation shall be subject to the control

of the court of chancery, and be liable to be
sued by petition in chancery, on behalf of

any person interested, on account of any
negect or omission of duty or abuse of trust;

and in case of the removal of any such trus-

tee by such court for an abuse of trust, such

court shall have the power and authority to

appoint a suitable person to till the vacancy;
and any such trustee may for reasonable
cause, upon the application of any creditor

or stockholder, be required by the district

court to give bond and security in such
amount and subject to such conditions as
the court may direct.

§ 331. Any corporation created by this

chapter may, at any time after its dissolu-

tion, whether such dissolution occur by the
expiration of its charter or otherwise, prose-

cute any suit at law or in equity, in and by
the corporate name of such dissolved corpo-

ration, for the use of the party entitled to

receive the proceeds of any such suit, upon
any and all causes of action accrued, or

n'hich, but for such dissolution, would have
accrued in favor of such corporation, in the

same manner and with like effect as if such
cori)oration were not dissolved.

§ 332. Any such dissolved corporation may
be sued at law or in equity, in and by its

corporate name, for or upon any cause of

action accrued, or which, but for such dis-

solution, would have accrued against such
corporation in the same manner and with
the like effect as if such corporation were
not dissolved, and all process by which any
suit, either at law or in equity, may be in-

stituted against any such dissolved corpora-

tion, may be served by the sheriff or any
other proper officer, by delivering to any one
of the assignees, trustees, receivers, or per-

sons having charge of the assets of such
dissolved corporation a copy thereof, or by
leaving such copy at the residence of any
Buch assignee, trustee, receiver, or person
having charge of such assets.

§ 333. Judgments and decrees in favor of

or against any such dissolved corporation,
s\'hether such judgments and decrees Avere

rendered before or after such dissolution,

and Avhich have heretofore or may at any
time hereafter become dormant, may be re-

rived in favor of or against such dissolved
corporation, as the case may be, in and by
the corporate name of such dissolved corpo-
ration, in the same manner and with like

effect as if such corporation were not dis-

solved; and in all cases of judgment or de-
crees against such corporation the writ of

scire facias, or other proper process, shall be
served in the manner prescribed in the pre-
ceding section for the process in suits
against dissolved corporations.

§ 334. Writs of error upon judgments at
law may be sued out, and bills of reA'iew in •

chancery may be exhibited, in favor of or
against any such dissolved corporation, and
by its corporate name in the same manner
and with the like effect as if such corpora-
tion were not dissolved, and process thereon
against any such dissolved corporation shall
be served in the manner prescribed in this
subdivision.

§ 335. Nothing in this chapter contained
shall at any time be construed as extending
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or reviving the charter of any banking or

other corporation dissolved either by af-

fluxion of time or otherwise, for any other
purpose than that of judicial proceedings, in

favor of or against the same.
§ 336. Any number of persons may be as-

Bociated and incorporated for the transac-
tion of any lawful business, including the
construction of canals, railways, bridges,

and other works of internal improvement.

Corporations cannot be created by special laws.

Const., art. Ill, § 15; art. XIII, § 1. Powers.

§§ 320, 337, 338. Method of incorporation. §§ 339

et seq. Legality cannot be attacked collaterally.

§ 357.

[Filing articles is a condition precedent to cor-
porate existence. Abbott v. Smelting Co., 4 Neb.
421. A mere association of individuals is not a
corporation. Id.
Corporations can be organized under laws of

this State for a lawful purpose only. State v.

Distilling Co., 29 Neb. 700; s. c, 46 N. W. Rep.
155.
When persons organize themselves under a stat-

ute into a de jure corporation, the statute becomes
a part of the charter, and the statute and the
rights of creditor acquired thereunder are con-
tractual. Tub. Co. V. Bank, 41 Neb. 175; s. c, 59
N. \Y. Rep. 683.
Failure, through mistake, to become a de jure

corporation does not render stockholders liable on
contracts with creditors of the corporation where
it has for a considerable time in good faith exer-
cised corporate function unchallenged by the
State. Id.
General laws, together with the articles of in-

corporation of a company, constitute its charter.
Mfg. Co. V. Sheldon, 44 Neb. 281; s. c, 26 N. W.
Rep. 480.]

§ 337. Every corporation, as such, has
power:
First. To have succession by its corporate

name.

[A loan and trust company cannot appropriate
the geographical name " Nebraska " as its trade
name, and enjoin others from so using it, there
being no conflict in interest or liability of deceiv-
ing the public. L. T. Co. v. Nine, 27 Neb. 514;
s. c. 43 N. W. Rep. 348.
A contract of guarantee running to the corpora-

tion cannot be enforced by it after it has
changed its name. Crane v. Specht, 39 Neb. 128;
s. c, 57 N. W. Rep. 1015.]

Second. To sue and be sued, to complain
and defend in courts of law and equity.

See Const., art. XIII, § 3. Action against dis-

solved corporation does not abate. § 327. Dis-

solved corporation may sue and be sued. §§ 331,

•332. Judgments against, may be revived. §§ 334,

335. Corporation may sue its members for ar-

rears. § 351. Legal organization cannot be at-

tacked collaterally. § 357. Venue of actions
against corporations. §§ 4591-4595. Service of

summons upon. §§ 4611-4626, 5381-5383. Informa-
tions against. §§ 5238-5260. Attachment. §§ 4708,

4710.

[General denial to complaint by corporation does
not put in issue corporate chai-acter. Ins. Co.
V. Robinson, 8 Neb. 455; Herron v. Cole, 25 id.
707; s. c, 41 N. W. Rep. 765. A corporation not

liable on " due bill " given by officer, without
pi'oof of his authority. Gregory v. Lamb, 16 Neb.
207; s. C. 20 N. W. Rep. 248.
Corporation liable for tortious acts of servants;

but act must be connected with the transaction
of business for which company was incorporated.
Miller v. R. R. Co., 8 Neb. 223. Not liable for act
of servant in causing arrest of another on charge
of burglary. Id.

A corporation not bound by acts of members,
when government is vested in directors. Coluiii-
bus Co. V. Hurford, 1 Neb. 161; Clarke v. R. R.
Co., 5 id. 321. Contract will not be inferred
from unauthorized acts of members. Id.
A corporation may be bound by acts of its

agents, although not under corporate seal, and
even when not reduced to writing, except In
cases where a statute of frauds otherwise ex-
pressly provides. Columbus Co. v. Hurford, 1
Neb. 158.
Mere name " The People's Bank " does not of

itself show legal capacity to sue, yet if a note is
given to the tiank bj' that name, the makers are
estopped to deny its capacity to sue thereon. Bair
v. Bank, 27 Neb. 580; s. c, 43 N. W. Rep. 347.

Oflicers of a corporation acting solely for them-
selves, and dealing with it as private individuals,
do not bind it. Keohler v. Dodge, 31 Neb. 336;
s. c, 47 N. W. Rep. 913; Bank v. Sharpe, 40 Neb.
123; s. c, 58 N. W. Rep. 731.
A corporation may sue and be sued by corporate

name, at common law and under the Code. Bank
v. Capps, 32 Neb. 244; s. c, 49 N. W. Rep. 223.
And need not aver act of Incorporation. Trester
V. Ry. Co., 33 Neb. 184; s. c, 49 N. W. Rep. 1110.
Judgment rendered against a corporation upon

the confession of its general manager, who is

without a warrant of attorney, is void. Howell
V. Mfg. Co., 32 Neb. 630; s. c, 49 N. W. Rep. 704.
In an action on a note payable to a bank, de-

fendant cannot raise question of plaintiff's incor-
poration. Bank v. Capps, 32 Neb. 244; s. c, 49
N. W. Rep. 223.
Allegations in pleadings as to citizenship of a

corporation do not estop same parties from mak-
ing different claims as to such citizenship.
Trester v. Ry. Co., 33 Neb. 176; s. c, 49 N. W.
Ile]\ 1110. Railway company held to be domestic
corporation. Id.
Bank sued makers of note indorsed to it by

secretary of payee, a corporation. Declarations of
officers of such corporation, made after transfer
to bank, are inadmissible to show want of au-
thcrity in secretary to make transfer. Bank v.
lU-ill, 37 Neb. 626; s. c, 56 N. W. Rep. 382. What
is sufficient evidence to show such authority. Id.
Corporation liable for injury to servants from

instruments which it might have known were un-
safe. Hammond v. Johnson, 38 Neb. 249; s. c, 56
X. W. Rep. 967.
Affidavit in attachment, purporting to be by a

corporation, but evidently by its agent. Is not 'void
and may be amended even after motion to quash
them for defect. Moline v. Curtis, 38 Neb. 521:
s. c, 57 N. W. Rep. 161.
One who relied upon willful and fraudulent rep-

resentations of an officer of a corporation, and
was thereby induced to buy its worthless stock,
without means of knowing the statements were
false, may maintain an action against the officer
for damages. Carruth v. Harris, 41 Neb. 789; s. c,
60 N. W. Rep. 106.
Any stockholder of a corporation whose officers

have abused their trust in the interest of an-
other corporation, may maintain in his own name,
in behalf of his corporation, an action for redress
and for an accounting between the two corpora-
tions. In pleading both as defendants. Fitzgerald
V. Construction Co., 41 Neb. 374; s. c, 59 N. W.
Rep. 838. And acquiescence of a stockholder will
not bar a recovery in such suit brought by him.
Id.
A coi-poration Is liable civilly for all damages

occasione'i by the torts of its officers or agents
committed within scope of their employment. Id.
Stockholders are not proper parties 'respondent

in a proceeding to compel a corporation by man-
damus to perform a con^orate act. State v. Ry.
Co., 43 Neb. 830; s. c, 62 N. W. Rep. 225.
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The testimony at another trial, by an officer

of a corporation, with relation to previous cor-
porate acts, cannot be proved as an admission
binding upon the corporation. Bank v. Rice, 48
Xeb. 428; s. c, 67 X. W. Rep. 165.
Evidence held to sustain finding that the cor-

poration formed by the members of au insolvent
corporation or partnership did not assume the
liabilities of the old company. Campbell v. Bank,
68 N. W. Rep. 344.

A newly-organized corporation held not liable
for the debts of an established corporation, whose
business and property it had succeeded to. Aus-
tou V. Bank, 68 N. W. Rep. 628.
Xotes purporting to be executed by a corpora-

tion held to be the obligations of the corporation,
and not its members. Bank v. Ferguson, 68 N.
W. Rep. 370.
A corporation may compromise a doubtful claim

against it. Ins. Co. v. Messe, 69 X. W. Rep. 113.
Where plaintiff sues a corporation, and defend-

ant speciflcally denies corporate existence, the
burden of proving it is on the plaintiff. Davis v.

Bank, 70 X. W. Rep. 963.]

Third. To make and use a common seal,

and alter the same at pleasure.

Fourth. To hold personal estate, and all

such real estate as may be necessary for the
legitimate business of the corporation.

Eminent domain. Const., art. I, § 21. Title to

real estate of dissolved corporation. § 329. Cor-

poration may convey lands. § 350. Taxation.

§§ 3897-4042. Foreign corporation cannot hold

land. § 4396. But may enforce lien upon. § 4399.

[Want of capacity to take title to real estate
cannot be set up by vendee. Land Co. v. Bush-
nell, 11 Xeb. 194; s. c, 8 X. W. Rep. 389.
Xote executed and delivered by president of

corporation in payment of property purchased by
it before organization of such corporation is com-
pleted is valid in hands of assignee of the payee.
Cattle Co. v. Bank, 21 Xeb. 644; s. c, 33 N. W.
Rep. 271.

Officers who in good faith purchase its property
at judicial sale will be protected in such purchase
if he shows affirmatively that he has paid only
value of the property. I-Iorbach v. Marsh, 37
Xeb. 22; s. c, 55 X. W. Rep. 286.
Purchase of land, construction of houses thereon,

and allotment of both to subscribers who pay in
installments are lawful objects of incorporation
under general law, but do not necessitate com-
pliance with act relating to building and loan
associations. Bldg. Assn. v. Barnes, 39 Xeb. 838;
S. c. 58 X. W. Rep. 440.
Burden of proof devolves upon corporate officers

purchasing securities of a corporation at a dis-
count to show affirmatively that price paid was
the fair value of such securities. Fitzgerald t.
Const. Co., 41 Xeb. 374; s. c, 59 X. W. Rep. 838.
Right of a corporation to hold title to real estate

or a lien thereon can only be attacked in a direct
proceeding by the State. Watts v. Gantt, 42
Neb. 869; s. c, 61 X. W. Rep. 104.
A third person cannot assail a mortgage given

by a corporation on the ground of ultra vires.
Beels V. Driving Park Assn., 74 X. W. Rep. 581.]

Fifth. To render the interest of the stock-
holders transferable.

Reduction of capital stock. § 321.

[Stock is personal property. Williams v. Lowe,
4 Neb. 397. It may, therefore, be sold by the
owner of it; conveyed by will, and descend from
an intestate to the administrator. Id.
Pledgee of corporate stock entitled to dividends,

though there has been no transfer to him on the

books as required by by-laws. Bank v. Wilder,
32 .Xeb. 456; s. c, 49 N. W. Rep. 369.
Transferee of shares of stock entitled to divi-

dends, when. Cook v. Monroe, 63 X. W. Rep. 800.
Dividends declared b.v a corporation belonging to

parties in whose name stock was registered, may
be sold same as other personal property. Id.]

Sixth. To appoint such subordinate officers

and agents as the business of the corporation
shall require, and to allow them a suitable
compensation therefor.

[Law of vice-principals, as distinguished from
fellow servants, discussed. R. R. Co. v. Sullivan,
2~ Xeb. 679; s. c, 43 X. W. Rep. 415. Criterion
is the nature of duties, not rank of employe. Id.
Agents of corporation have no implied authority

to give away its property or credit obligations
gratuitousl.v. Robertson v. Bank, 40 Xeb. 235; s.

c, 58 X. W. Rep. 715.
A treasurer and bookkeeper, where articles of

incorporation require every officer to be a stock-
holder, may verify a claim for a mechanic's Hen.
Chapman v. Brewer, 43 Xeb. 891; s. c, 62 X. W.
Rep. 320.
Where officers of corporation know that secre-

tary's report is false and induce one who I'elies

on it to purchase corporate stock on faith of the
report, purchaser may have contract canceled.
Foley V. HoltiT, 43 Xeb. 133; s. c, 61 N. W. Rep.
120.
The term " scope of authority," as applied to

acts of officers and agents, defined. Fitzgerald
V. Const. Co., 62 X. W. Rep. 899.
The fact one is shown to be a secretary and

treasurer of a corporation will not authorize the
presumption that he is a stockholder. Horbach
V. Tyrell, 48 Xeb. 514; s. c, 67 X. W. Rep. 485,
480.]

Seventh. To make by-laws, not inconsist-

ent with any existing law, for the manage-
ment of its affairs.

By-laws to be posted. § 348.

§ 338. The powers enumerated in the pre-
ceding section shall vest in every corpora-
tion in this State, whether the same be
formed without or by legislative enactment,
although they may not be specified in its

charter, or as articles of association.

See § 320.

[A corporation is a mere creature of statute,
possessing only those powers and purposes which
its charter confers upon it. Smith v. Steele, 8
Xeb. 118.
The powers of a corporation organized under

legislative statutes are such, and such only, as
the statutes confer. The charter of a corporation
is the measure of its powers, and the enumera-
tion of those powers implies the exception of
all others. State v. R. B. Co., 24 Xeb. 143; s. c,
3S X. W. Rep. 4.3.

Assent by corporators to corporate acts will be
presumed only as to acts legally done. Presump-
tion is that corporations will do none but legal
acts. Livesey v. Hotel, 5 Xeb. 69.
Unlawful acts of a corporation are not limited

to those which are mala prohibita and malum in
se, but include powers which the corporation is

not authorized to exercise, and contracts which
it is not empowered to make. State v. Distilling
Co.. 20 Xeb. 700: s. c, 46 X. W. Rep. 155.

A company formed by consolidation from pre-
existing ones may exercise right of eminent do-
main and other corporate franchises. Trester v.

Ry. Co., 33 Xeb. 177; s. c, 49 X. W. Rep. 1110.
Contracts of a corporation which are not con-

trary to express provisions of charter are pre-
sumed to be within its powers, and the burden
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is upon one denying their validity to prove tlie

facts -whicli render ttiem ultra vires. Gorder v.

Cr.iming Co., 36 Xeb. 54S; s. c. 54 N. W. Rep. 830.
Relation of directors to stockholders is fiduciary,

and their contracts and dealings with respect to
corporate property will be carefully scrutinized
by the courts. Id.
Such contracts are not necessarily void, and

will not be so if made in good faith and are
beneficial to the corporation which has, with
sanction of stockholders, received and appropri-
ated the consideration without offering to make
restitution. Id.
Persons who are directors of two corporations

have DO implied authority to bind either by con-
tracts in respect to subjects in which their inter-
ests are adverse. Fitzgerald v. Const. Co., 62 N.
W. Rep. 899.
A contract held to be properly executed by a

corporation. Vinegar Co. v. Burns, 68 N. W. Rep.
492.
A corporation may compromise a doubtful claim

against it, though a doubt arises in regard to
Its power to enter into contracts like that creat-
ing the claim. Ins. Co. v. Messe, 69 N. W. Rep.
113.]

§ 339. Every corporation, previous to tiie

commencement of any business, except its

own organization, when the same is not
formed by legislative enactment, must adopt
articles of incorporation, and have them re-

corded in the office of the county clerk of
the county or counties in which the business
is to be transacted, in a book kept for that
purpose.

This section is repealed by chapter 18 of Laws
of 1897. See Act 2, at p. 25. Change in articles

to be recorded. § 346. May commence business

immediately. § 345. See § 357.

[Statutes and articles of incorporation together
constitute charter. Livesey v. Hotel, 5 Neb. 74;
Smith V. Steele, 8 id. 118. And filing articles is a
condition precedent to exercise of corporate fran-
chises. Abbott V. Smelting Co., 4 Neb. 421. A
mere association of individuals is not a corpora-
tion, and members thereof will be personally liable
Id.
Where there was substantial compliance with

law requiring articles of incorporation to be filed

and published, mere defects, even if they existed,
do not render the articles void, and it was held
that company was a de facto corporation. Porter
V. Banking Co., 36 Neb. 271; s. c, 54 N. W. Rep.
424.
A de jure corporation is one whose right to

exercise corporate functions would prove invulner-
able if asserted by the State in quo warranto
proceedings. Capps v. Prospecting Co., 40 Neb.
470; s. c, 58 N. W. Rep. 9.56.

Corporation de jure does not exist where there
had been a failure to file articles in oflice of county
clerk of county in which principal place of busi-
ness was to be located. Id.]

§ 340. Corporations for the construction of
works of internal improvement must also
file in the office of the secretary of State a
copy of their articles of association, and the
same shall be recorded in a book kept for
that purpose.

See Act 2, at p. 25.

§ 341. The articles of incorporation must
fix the highest amount of indebtedness or
liability to which the corporation shall, at
any one time, be subject, which must in no

case exceed two-thirds of the capital stock;
Provided, however. That the above limita-

tion shall not apply to debts for the rislcs of
insurance companies, deposits in banks, and
the notes, bonds, or debentures of any loan
or trust company organized under the provi-

sions of this chapter, where the payment of

such notes, bonds, or debentures shall be
secured by the actual transfer of real estate,

by trust deed, or mortgage, for the payment
of such notes, bonds, or deljeutares, which
said real estate so transferred shall be of
twice the value of the par value of such
notes, bonds, or debentures; Provided, fur-

ther. That said limitation shall not appy to

any loan or trust company's guarantee for
the payment after transfer of any notes,

bonds, or debentures, Avhere the same is se-

cured by trust deed, or mortgage as above
stated.

Amount of existing debts to be published. § 349.

§ 342. If any corporation hereafter created
by the legislature shall not organize within
one year after its incorporation, its corporate
powers shall cease.

See Const, art. XIII, § 6; G. L., § 319.

§ 343. Notice must be published in some
newspaper near the principal place of busi-

ness, for four weeks.

See § 346.

§ 344. Such notice shall contain:
l^'irst. The name of the corporation.

Second. The principal place of transacting
its business.
Third. The general nature of the business

transacted.
Fourth. The amount of capital stock au-

thorized, and the time and conditions on
which it is to be paid in.

Fifth. The time of commencement and
termination of the corporation.
Sixth. The highest amount of indebtedness

or liability to which the corporation is at
any time to subject itself.

Seventh. By what officers the aflairs of
the corporation are to be conducted.

§ 34.5. Any corporation formed without
legislative enactment may commence busi-

ness as soon as its articles of incorporation
are filed by the countj' clerks of the
counties, as required by this subdivision,

and shall be valid if a copy of its articles be
filed in the office of the secretary of State,

and the notice required be published within
four months from the time of filing such
articles in the clerk's office.

See § 339.

[Filing articles is a condition precedent to exer-
cise of corporate franchises. Abbott v. Smelting
Co., 4 Neb. 421.]
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§ 346. Every change in any of the above
matters shall be recorded and published in

the same manner as the original articles are
required by law.

See § 343.

§ 347. No corporation can be dissolved by
the members thereof, except by consent of

two-thirds of all its members, which con-

sent must be entered on its records, unless a
different rule has been adopted in its articles

of incorporation.

Dissolved corporation. See §§ 326-335.

§ 348. A copy of the by-laws of the corpo-

ration, and the names of all the officers ap-

pended thereto, must be posted in some
conspicuous place, at the places of doing
business, subject to public inspection.

Power to make by-laws. § 337 (seventh).

§ 349. Every corporation hei'eafter created
shall give notice annually, in some news-
paper printed in the county or counties in

which the business is ti'ansacted, and in case
there is no newspaper printed therein, then
in the nearest paper in the State, of the
amount of all existing debts of the coiTora-
tion, which notice shall be signed by the
president and a majority of the dii'ectors,

and if any coi-poration shall fail to do so,

after the assets of the corporation are first

exhausted, then all the stockholders of the
coi-poration shall be jointly and severally
liable for all the debts of the corporation
then existing, and for all that shall be con-
tracted before such notice is given, to the
extent of the unpaid subscription of any
stockholder to the capital stock of such cor-
poi'ation, and in addition thereto the amount
of capital stock owned by such individuals.

Articles must fix highest amount of indebted-
ness. § 341. Penalty. § 352.

[The debts referred to in this section and sec-
tion 352 are debts arising upon contracts, ex-
press or implied, and not damages for torts. Doo-
little V. ^iarsh. 11 Neb. 243; s. c. 9 N. W\ Rep. .54.

Stockholders jointly and severally liable for debts
where officers fail to make a public notice re-
quired by law. Smith v. Steele, 8 Xeb. 117. One
or more stockholders may compel otHcers, by man-
damus, to make a public statement required by
this statute. Id.
Action under this section is quasi-penal only,

and not barred in one year as a penal action,
the limitation being same as anv other contracts.
Howell v. Roberts. 29 Neb. 4S7; s. c, 45 N. W.
Rep. 923; Coy v. Jones, 30 Neb. 799; s. c, 47 N.
\S'. Rep. 208.
In order to recover from stockholders for fail-

ure to give the statutory notice of its indebted-
ness, it must affirmatively appear that the credit
was given to the corporation while it was in de-
fault of the required notice. Gorder v. Canning
Co.. .36 Neb. 548; s. c, .54 N. W. Rep. 830.
Stockholders are not liable under above section,

or under section 352, for a debt which was not
incurred while officers were in default in publish-
ing required notice. Porter v. Banking Co., 36
Neb. 271; s. c, 54 N. W. Rep. 424.
Under above section, the original subscribers for

stock are liable to creditors of the corporation

for amount unpaid on such subscription, and such
liability shall follow without releasing such sub-
scriber. Bank v. Gibson, 37 Neb. 7.50; s. c, 56
N. ^Y. Rep. 616.
When law prescribes what liability of stock-

holder shall be, it prescribes liability in a corpora-
tion de jure. I'ub. Co. v. Bank, 41 Neb. 175; s. c,
59 N. W. Rep. 683. When such statute so pre-
scribes amount of such liability, it is intended as
a limitation upon his exemption from liability for
corporate debts. Id.
But statute providing that, until certain things

are done by persons forming the corporation, the
stockholders thereof shall be liable tor corporate
debts, is declaratory of the common law. Id.
Until requirements of such a statute have been
complied with, stockholrtei-s are jointly and sever-
ally liable for the debts, and such a statute and
rights of creditors acquired thereunder are con-
tractual. Id.
The law commanding a corporation to do certain

acts, and declaring that all stockholders shall be
liable for corporate debts in case the corporation
fails to comply, is penal. Id.
Creditors of a de jure corporation have no right

of action against a stockholder before their claims
against corporation have been reduced to judg-
ment and execution returned unsatistied. Pub.
Co. V. Bank, 41 Neb. 175; s. c, 59 N. W. Rep. 683.
Action on this section cannot be maintained until

after a judgment against the corporation deter-
mining the amount owing by it. Ball v. Wicks,
63 N. W. Rep. 806.
Section declared constitutional. Kleckner v.

Turk, 63 N. W. Rep. 469. Section applies to rall-

voail ccrporatigns. White v. Blum, 4 Neb. 555.]

§ 350. It shall be lawful for any corpora-

tion to convey lands by deed, sealed by the
common seal of said corporation, and signed
by the president or presiding officer of the
board of directors of the corporation; and
such deed, when acknowledged by such
officer to be an act of the corporation, or
proved in the usual form prescribed for

other conveyances for lands, shall be re-

corded in the clerk's office of the county in

which the lands lie, in like manner as other
deeds.

Power to hold land. § 337 (fourth). Foreign cor-

poration cannot hold land. § 4396.

[A deed executed in name of president of _a
corporation, p>ir]jortiug to convey its lands, is

inoperative. Zoller v. Ide, 1 Neb. 439.
A resolution recorded on journal of proceedings

of a corporation, authorizing a party to negotiate
a loan for it, and execute a mortgage to secure
same, is sufficient authority in that behalf. Cook
V. Kuhn, 1 Neb. 472.
A corporation which has enjoyed the fruits of a

loan, which it has authorized to be made, cannot
avoid the security which its officers have given,
until it has done equity by repaying the money
loaned. Id.
Chattel mortgage given to president in bis in-

dividual capacity, held fraudulent on tacts stated.

Burley v. Marsh, 11 Neb. 291; s. c, 9 N. W. Rep.
48.
Purchase by individual member inures to benefit

of the corporation. Binsphar v. Wagner, 12 Neb.
4-'.i: s. c, 11 N. W. Rep. 891.
Where deed or mortgage purporting to have

been executed by a corporation is signed and ac-

knowledged in its behalf by president and secre-

tary, with corporate seal attached, presumption
is that it was executed by authority of the cor-

poration and burden of proof is upon him who
denies such authority. Gorder v. Canning Co., 36
Neb. 548; s. c, 54 N. W. Rep. 8.30.

Where mortgage made b.v corporation contains
a copy of resolution showing their adoption by
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board of directoi's and authority for making the
mortgage, no further proof is necessary to show
a prima facie authorization by the directors. Hay-
den V. Ry. Co., 43 Neb. 681; s. c, 62 N. W. Rep.
73.
An insolvent corpoi'ation may transfer its prop-

erty in good faitli for proper purposes. Shaw v.

Robinson, etc., Co., 69 X. W. Rep. 047.]

§ 351. All corporations maj- sue for and re-

cover from their respective members in any
eom-t of competent jurisdiction, all arrears

or other debts due, or other demands which
now are or hereafter may be owing to them,
in like manner as they might sue for and
recover the same from any indifferent per-

son who might be a member, any law, usage,

or custom to the contrary notwithstanding.

[Capital stock must be fully subscribed before
action will lie for assessments, unless there is a
clear provision to proceed in execution of main
design with a less subscription, or a waiver of
conditions precedent. Livesey v. Hotel, 5 Neb. 66;
Hale v. Sanborn, 16 id. 3; s. c, 20 N. W. Kep. 97.

Facts showing such waiver must be pleaded. Id.

A waiver is a question of fact for the jury. Esta-
brook V. Hotel, 5 Neb. 79.
Conditional subscription need not be paid until

condition performed. McCann v. Ins. Co., 4 Neb.
259.
A condition without assent of subscriber does

not alter the rule. Bridge v. Fuhrmau, 8 Neb. 99.

Authority to forfeit and sell stock for non-pay-
ment of assessments is statutory; action does not
lie where charter does not authorize such remedy.
Williams v. Lowe, 4 Neb. 397.
In absence of directions by him, payments made

by stockholder may be applied on any legal de-
mand corporation may have upon him. Clarke v.

R. It. Co., 4 Neb. 471. Action against subscribers;
petition held sufficient. Bank v. Raine, 31 Neb.
520; s. c, 48 N. W. Rep. 262.
Unless otherwise provided, the whole amount

of capital fixed by subscription contract must be
fully secured by a bona fide subscription before
action will lie upon the personal contract of a
subscriber to recover an assessment on his several
shares. Hards v. Imp. Co., 35 Neb. 263; s. c, 53
N. W. Rep. 73.
In action on contract of subscription to

stock, testimony tending to show that defendant
waived conditions in respect to amount of stock
to be subscribed before entering upon the main
puriiose of the corporation, should be submitted
to the jury. Id. But defr^ndant will not be re-

leased because directors passed a resolution to
drop names of delinquent subscribers from the
list, where evidence shows that such action was
not taken, the defendant was not excluded from
participating in the management of the corpora-
tion, and that he subsequently obtained a re-

duction from amount of purchase from company
on account of his membership. Hays v. Lumb.
Co., .35 Neb. 512; s. c, 53 N. W. Rep. 381.
One to whom stock is issued, who pays assess-

ments thereon, acts as an otticer and takes ])art

in the management of corporation, is estopped to
deny his subscription. Bldg. Assn. v. Barnes,
39 Neb. 840; s. c. 58 N. W. Rep. 440.
Subscription may be in parol. Id. An agreement

between promoters and subscribers that the latter
need not be is void. Id.

Petition in action on corporate subscription al-

leges that on a certain day, long passed, full capi-
t!U stock was subscribed, is sufficient on that
point, at least if not objected to by motion. Id.
It is n odefense to suit on contract for cor-

porate stock that all the stock authorized by ar-
ticles of incorporation has not been subscribed.
Mfg. Co. V. Sheldon, 62 N. W. Rep. 4SU.
Capital stock must be fully subscribed before

action will be against a subscriber to recover as-
sessments. Macfarland v. "West Side Imp. Assn.,
73 N. W. Rep. 736.

Where a note was made for unpaid subscrip-
tions to capital stock, the payment of such note,

to be available, must be pleaded. Wyman v.

Williams, 73 N. W. Rep. 285.]

§ 352. If any corporation fail to comply,
substantially, with the provisions of this

subdivision, in relation to giving notice and
other requisitions of organization, after the

assets of coiiwration are first exhausted,

then the property of any stockholder shall

be liable for the corporate debts, to the ex-

tent of the unpaid subscription of any stock-

holder to the capital stock of such corpora-

tion, and in addition thereto the amdunt of

capital stock owned by such individual.

See Const., art. XIII, §§ 4, 7; G. L., § 349, and
note.

[Stockholders treated as partners under statutes
making them individually liable for debt of cor-
poration. White V. Blum, 4 Neb. 560.
Section declared constitutional. Kleckner v.

Turk, 63 N. W. Rep. 469.
When provisions of the statute not complied

with, property of all stockholders shall be liable
for corporate debts. Abbott v. Smelting Co., 4
Neb. 425. Section applies only to indebtedness
contracted during time officers are in default of
publishing required notice. Smith v. Steele, 8 Neb.
118.
A corporation held to have waived its right to

cancel stock for fraud. Bank v. Russell, 69 N.
W. Rep. 763.
A purchaser of stock held not an Innocent pur-

cha-ii fir value. Id.]

§ 353. If any deception be practiced by
any corporation upon the public or indi-

viduals, in relation to its means or liabilities,

all those engaged in such deception shall be
liable to a fine not exceeding five hundred
dollars; and any person injured by such de-

ception may recover double the amount of

damages he may have sustained by reason of

the same, in any court having jurisdiction

of the amount claimed.
§ 354. A division of the funds of a corpora-

tion, for other pui-poses than those men-
tioned in the act granting the charter and
the payment of dividends, which have in-

suflicient funds to meet the liabilities of the
corporation, shall be deemed a violation of
the provisions of this subdivision, and sub-
ject those engaged therein to the penalties
herein prescribed.

[Stockholders may enjoin directors to prevent
violation of charter, or misappropriation of cor-
porate property. Wilcox v. Bickel, 11 Neb. 156;
s. c, 8 N. W. Rep. 436.
But where a stockholder has signed a contract

disposing of assets of corporation, linowing its con-
tents, and voting at meetings of company to carry
it into effect, he cannot afterward repudiate it,

or question the bona fides of the transaction, no
fraud being shown. Clarke v. B. R. Co., 4 Neb.
458.]

§ 355. Any violation of the provisions of
this subdivision shall cause a forfeiture of

all the privileges conferred by the same, and
the court may proceed to close the affairs of
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tlie coi-poration bj- an information for that

purpose.

Proceedings on information. §§ 5238-52G0.

[Repeated an willful acts of misuser or non-
user by a corporation which are of the essence
of the contract between it and the State, con-
stitute just ground of forfeiture of franchise.
State V. Ferry Co., 11 Neb. 354; s. c, 9 N. W.
Rep. 563.
Ownership of all the stock by one person does

not worli a dissolution. Harrington v. Connor, 70
N. W. Rep. 911.]

§ 356. Corporations Avhose charters expire

by t.lieir own limitation, or by the voluntary
acts of the stocliholders, may continue to act

for the puiiiose of closing their business, but
for no other pui-pose.

§ 357. No body of men acting as a corpora-
tion under the provisions of this subdivision
shall be permitted to set up the Avant of
legal organization as a defense to any action
brought against them as a corporation; nor
shall any person sued on a contract made
with such corporation, or for an Injury to

the property of such corporation, be per-
mitted to set up the want of legal organiza-
tion in defense of such action.

Proceedings on information against corporations.

§§ 5238-5260. See § 337, second, note.

lExistence of a corporation cannot be ques-
tioned collaterally. Assn. v. Graham, 7 Neb. 177;
Zunkle v. Cunningham, 10 id. 164; s. c, 4 N. W.
Rep. 951.
Persons who contract in writing with a cor-

poration having no franchises are not estopped
from denying its corporate capacity. Abbott v.
Smelting Co., 4 Neb. 423.
General denial to complaint by corporation does

not put in issue corporate character. Ins. Co. v.
Robinson. 8 Neb. 4o.5: Herrou v. Cole, 25 id. 707;
s. c. 41 N. W. Rep. 133. "Want of capacity to take
title to real estate cannot be set up by vendee.
Land Co. v. Bushnell, 11 Neb. 194; s. c., 8 N. W.
Rep. 389.
Burden of proof is upon person who asserts ex-

istence of franchise or law under which assumed
powers are conferred and user or franchise there-
under. Abbott y. Smelting Co., supra. In an
action on a note payable to a bank, defendant
cannot raise question of plaintiff's incorporation.
Bank v. Cjpps, 32 Neb. 244; s. c, 49 N. W. Rep.
223.
Subscription of stock to preliminary articles of

association, not purporting to be a contract with
an existing corporation, does not estop subscriber
from afterward denying legal existence of the
corporation in a suit b.v the alleged corporation
upon the subscription. Capps v. Prospecting Co.,
40 Neb. 470; s. c, 58 N. W. Rep. 956.
An organization which attempts in good faith

to incorporate a body under lawful authority and
exercise corporate functions is a corporation de
facto, and its legal existence cannot ordinarily be
attacked collaterallv. Haas v. Bank, 41 Neb. 754;
s. c. 60 N. W. Rep. 85.

Sufficiency of evidence to show corporate exist-
ence so as to relieve it from collateral attack.
Chapman v. Brewer, 43 Neb. 890; s. c, 62 N. W.
Rep. 320.
Legality of organization of corporation de facto

cannot be attacked collatorallj-. Kleckner v.
Turk. 63 N. AY. Rep. 469.
Not necessary for a bank to prove its corporate

existence wlien suing upon a note. Holland v.
Bank, 22 Neb. 576; s. c. 30 N. AY. Itep. 113.

Persons contracting with a de facto corporation,
relying upon its corporate character, cannot at-
tack its corporate character collaterally so as to
hold stockholders liable individuallv. Hogue v.

B;<iik, 47 Neb. 929: s. o.. 66 N. AY. Rep. 10;i6; L.
& B. Assn. V. Drummond, 68 id. 375; Bank v. Fer-
guson, id. 370.
\A'here plaintiff sues a corporation, and defend-

ant specifically denies corporate existence, the
burden of proving it is on the plaintiff. Davis v.
Bank, 70 N. AY. Rep. 963.
Answer in action on subscription held not to

put in issue the corporate existence of an alleged
corporation. Kelly v. Nebraska Exposition Assn.,
72 N. W. Rep. 356; State v. Board, 74 id. 254.]

§ 358. Any corporation organized under the
laws of any other State or States, territory

or territories, which has filed, or may here-
after file Avith the secretary of State of this

State a true copy of its charter or articles

of association, shall, on filing Avith the sec-

retary of State a certified copy of tlie reso-

lution adopted by its board of directors,

accepting the provisions of this act, be and
become a body corporate of this State.

Foreign corporation cannot hold real estate.

§ 4396. But may enforce lien against. § 4399.

Venue of actions against. § 4595. berviee of sum-
mons upon. §§ 4613, 5383.

[In the following cases defendants were held to
be domestic corporations and not corporations or-
ganized under laws of another State or of the
United States. State v. R. R. Co., 25 Neb. 163;
State v. Ry. Co., id. 164; s. c, 41 N. AY. Rep. 127;
Sinte V. R. R. Co., 25 Neb. 165; s. c, 41 N. W.
Rep. 128.
\\'here a foreign corporation transacts business

in the State with citizens of the State out of
which claims arise, they may be enforced in the
State, if jurisdiction can be obtained. Canning
Co. V. j\Ifg. Co., 68 N. \^'. Rep. 929.]

Manufacturing Corporations.

§ 486. "Whenever any number of persons
associate themselves together for the pur-

pose of engaging in the business of manu-
facturing, they shall, under their hands and
seals, make a certificate, specifying the
amount of capital stock necessary, the
amount of each share, the name of the place

where such manufacturing establishment
shall be located, and the name and style by
which such company shall be known; said

certificate shall be acknowledged, certified,

and forwarded to the secretary of State, and
by him be recorded and copied; and when so
incorporated, they are hereby authorized to

carry on the manufacturing operations
named in said certificate of incorporation,
and by the name and style provided in said
certificate, shall be deemed a body cori:>orate

with succession, and they and their asso-

ciates, successors, and assigns shall have the
same general corporate powers as are con-

fen-ed in this chapter upon bridge companies,
and subject to all the I'estrictions hereafter
provided.
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§ 487. The annual meeting of the stock-

holders shall be held on the first ]SIonday of
January in each year, at which meeting the
directors of the company shall be elected,

and such other lawful business done as the
stockholders shall deem necessary and
proper; and should they fail to elect di-

rectors at the annual meeting, they shall

hold a special meeting at some subsequent
time for that purpose, by giving thirty days'
notice thereof in some newspaper of general
circulation in such county; the directors
shall hold their offices until their successors
are chosen and qualified, but no person
shall be a director after ceasing to be a
stockholder. Immediately after the election,

the directors shall elect one of their number
president of the corporation and may ap-
point such other officers and agents as they
may deem proper to transact their business,
and prescribe the amount of compensation to

be allowed them for their services, and such
officers, when required by the by-laws, shall

give bonds to the satisfaction of the di-

rectors for the faithful discliarge of the
trust committed to them, and shall have
power and are hereby authorized to make
such rules, regulations, and bj'-laws as may
be necessary for their government, not in-

consistent with the Constitution of this

State. The directors shall have the general
management of the affairs of the company,
and may dispose of the residue of the
capital stock at any time remaining unsub-
scribed, in such manner as the stockholders
for the time being may prescribe, and may
employ the capital and means of the com-
pany in such manufactures as they shall
deem best for the company, and for the
erection and maintenance of such machinery,
dams, buildings, races, and water courses,
subject always to the control of the stock-
holders, as may be necessary in the busi-
ness of manufacturing, but for no other
purposes than those connected with and per-
taining to said business; they shall cause a
record to be kept of all stock subscribed and
transferred, and all business transactions,
and their books and records shall at all

reasonable times be open to the inspection of
any and every stockholder; they shall also,
when required, present to the stockholders
reports, in writing, of the situation and the
amount of business of the company, and de-
clare and make such dividends of the profits
from the business of the company, not re-
ducing the capital stock while they have
outstanding liabilities, as they shall deem
expedient.

§ 488. The persons named in the certificate
of incoi-poration, or a majority of them,
shall be commissioners to open the books for
the subscription to the capital stock of said
company, and at such times and places as
they shall deem proper, and the said com-
pany are authorized to commence operations
upon the subscription of ten per cent, of said
stock.

CHAPTER XLVI.
Taxation.

Sec. 3897. What property to be taxed.
3903. Personal property, how to be listed.

3904. Same, where to be listed.
3911. Gas companies.
3912. Stage companies.
3913. Transportation companies.
3928. All companies, except Insurance com-

panies, must deliver a sworn state-
ment of amount of capital stock.

4042. Failure to pay taxes; officers guilty of
misdemeanor.

§ 3897. The property named in this section

shall be assessed and taxed, except so much
thereof as may be in this chapter exempted:
First — All real and personal property in

this State. Second — All moneys, credits,

bonds, or stocks, and other investments, the

shares of stock of incorporated companies
and associations, and all other personal prop-

erty, including property in transitu to or

from this State, used, held, owned, or con-

trolled by persons residing in this State.

Third — The shares of capital stock of banks
and banking companies doing business in

this State. Fourth — The capital stock of
companies and associations incorporated un-
der the laws of this State.

See Const., art. IX, §§ 1, 4.

[Grants to railroads not exempt. White v. R.
R. Co., 5 Neb. 897.]

§ 3903. Personal property shall be listed in

the manner following: First — Every per-

son of full age and sound mind, being a

resident of this State, shall list all his

moneys, credits, bonds, or stocks, shares of

stock of joint or other companies (when the
capital stock of such companies is not as-

sessed in this State), moneys loaned or in-

vested, annuities, franchises, royalties, and
other personal property. Second — He shall

also list all moneys and other personal pi-op-

erty invested, loaned, or otherwise controlled

by him as the agent or attorney, or on ac-

count of anj^ other person or persons, com-
pany, or coriDoration whatsoever, and all

moneys deposited subject to his ordei', check,
or draft, and credits due from or owing by
any person or persons, body corporate or
politic, whether in or out of the county.
* * * Seventh — The property of corpora-
tions whose assets are in the hands of re-

ceivers (shall be listed) by such receivers.

Eighth — The propertj' of a body politic or
corporate, by the president or proper agent
or officer thereof. * * *

§ 3904. Personal property, except such as Is

required in this chapter to be listed and as-

sessed otherwise, shall be listed and
assessed in the county, precinct, township,
city, or A'illage where the owner resides.
The capital stock and franchises of coiijora-
tions and persons, except as may be other-
wise provided, shall be listed and taxed in
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the county, precinct, to^Ynslllp, city, or

village T\-here the principal office or place of

business of such corporation or persons is

located in this State. If there be no prin-

cipal office or place of business in this State,

then at the place in this State where any
such corporation or person transacts busi-

ness.

§ 3911. The personal property of gas com-
panies, except the pipes laid down, shall be
listed and assessed in the town, village,

district, or city where the principal works
are located. Gas mains and pipes laid in

roads, streets, or alleys, shall be held to be
personal property, and listed and assessed

as such in tlie town, district, village or city

where the same are laid.

§ 3912. The horses, stages, and other per-

sonal property of stage companies, or per-

sons operating stage lines, shall be listed

and assessed in the county, town, city, or
district, where they are usually kept.

§ 3913. The personal property of express
or tran.sportatioii companies shall be listed

and assessed in the county, township, pre-
cinct, city, or village where the same is

usually kept.

§ 3928. Bridge, express, ferry, gas, manu-
facturing, mining, savings bank, stage,

steamboat, street railroad, transportation,

and all other companies and associations in-

coriiorated under the laws of this State, ex-

cept insurance companies, shall, in addition

to the other property reqtiired by this act

to be listed, make out and deliver to the as-

sessor a sworn statement of the amount of

its capital stock, setting forth particularly:

First. The name and location of the com-
pany or association.
Second. The amount of capital stock au-

thorized, and the number of shares Into

which such capital stock is divided.

Third. The amount of capital stock made
up.

Fourth. The market value, or if no market
value then the actual value of the shares of

stock.

Fifth. The total amount of all indebted-
ness, except the indebtedness for current ex-

penses — excluding from such expenses the
amount paid for the purchase or improve-
ment of property.

Sixth. The assessed valuation of all its real

and personal property (which real and per-

sonal property shall be listed and valued as

other real and personal property is listed

and assessed under this chapter). The ag-

gregate amount of the fifth and sixth items
shall be deducted from the aggregate value

of its shares of stock, as provided by the

fourth item, and the remainder, if any, shall

be listed by the assessor in the name of such
company or corporation as capital stock

thereof. In all cases of failure or refusal

of any person, officer, company, or associa-

tion to make such return or statement, it

shall be the duty of the assessor to make

such return or statement from the best in-

formation which he can obtain.

§ 4042. When any corporation doing busi-
ness in this State shall fail or neglect to pay
any tax assessed or charged against it, when
the same shall become delinquent, it shall

be lawful for the county treasurer to notify
any agent or officer of said company in the
county where such tax is delinquent, that
the same is delinquent, and the amount due,
and shall further notify such officer or agent
to pay over all moneys that may be in his

hands, or that may afterwards come into his
hands, belonging to such corporation, not
exceeding the amount of tax due, to such
county treasurer, and if such agent or offi-

cer shall fail to so pay over said moneys
to the county treasurer, he shall be deemed
guilty of a misdemeanor, and upon con-
viction thereof shall be fined not less than
Qfty dollars nor more than five hundred dol-

lars.

CHAPTER XLVII.

Real Property.

Sec. 4396. Foreign corporations prohibited from
liolding real estate.

4399. May enforce lien against real estate.

§ 439G. Non-resident aliens and corpora-
tions not incorporated under tlie laws of the
State of Nebraska are hereby prohibited
from acquiring title to or taking or holding
any lands or real estate in this State by de-
scent, devise, purchase, or otherwise, * * *

Foreign corporation may become domestic.

§ 358.

[Foreign corporations are forbidden to hold real
estate in Nebraska, but their title is valid against
every one but the State, and can only be divested
by it and under proper proceedings. Carlow v.

Aiiltman, 28 Neb. 676; s. c, 44 N. AV. Rep. H7H.
Foreign corporations may acquire title by ad-

verse possession as against every one except
the State. Mvers v. McGavock, 39 Neb. 870; s. c,
53 N. W. Rep. 522.
A corporation chartered by act of congress and

incompetent to acquire title to land in this State
may still maintain a possession adverse to all

persons except the State. Hanlnn v. Ry. Co., 40
Neb. 52; s. c, 58 N. W. Rep. 590.
Right of a corporation to hold title to real

estate or a lien thereon can only be attacked in

a direct proceeding bv the State. Watts v. Gautt,
42 Neb. 869; s. c, 61 N. W. Rep. 104.]

§ 4399. This act shall not. nor shall any-
thing else in the statutes of Nebraska, pre-'

vent the holders, whether non-resident aliens

or corporations not organized under the laws
of the State of Nebraska, of liens upon real

estate or any interest therein, whether here-

tofore or hereafter acquired, from holding
or taking a valid title to the real estate sub-

ject to such liens, nor shall it prevent any
such alien or corporation from enforcing
any lien or .I'udgment for any debt or lia-

bility now existing, or which may here-
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after be created, nor from becoming a pur-
chaser at any sale made for the purpose of
collecting or enforcing the collection of sucli

debt or judgment; Provided, however. That
all lands so acquired shall be sold -within

ten (10) years after the title thereto shall

be perfected in such non-resident alien or

foreign corporation, and in default of such
sale -within such time, such real estate shall

revert and escheat to the State of Nebraslca,
as provided in this act; Provided further,

That the provisions of this act shall not ap-

ply to the real estate necessary for the con-

struction and operation of railroads; And
provided further. That nothing in this act

shall be construed to prohibit any non-resi-

dent alien or foreign corporation from pur-

chasing and acquiring title to so much real

estate as shall be necessary for the purpose
of erecting and maintaining manufacturing
establishments; And provided further, That
the provisions of this act shall not apply to

any real estate lying -within the corporate

limits of cities and towns.
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PART III. THE CODES OF CITIL AI^D CRIMUSTAL
PROOEDUEE.

CODE OP CIVIL PROCEDURE.

Tit. IV. Venue of actions.
V. Coiumeucement of civil actions.

Cli. 2. Service of summons.
VIII. Provisional remedies.

Ch. 3. Attachment.
Art. 1. General attachments.

XXIII. Informations.
XXX. Justices of the peace.

Ch. 2. Commencement of suits.

TITLE IV. VENUE OF ACTIONS.

Sec. 4591. Venue of actions against corporations
in general.

4592. Against railroad company for Injury to
person or property.

4593. Turnpike company.
4594. These provisions do not apply where

charter prescribes place of bringing
suit.

4595. Against foreign corporation.

§ 4591. An action other than one of those
mentioned in the first three sections of this

title (Actions relating to recovery, partition,

etc., of real property), against a corporation
created by the laws of this State, may be
brought in the county in which it is situated,

or has its principal office or place of busi-
ness; but if such corporation be an insurance
company, the action may be brought in the
county where the cause of action, or some
part thereof, arose.

See § 337 (second), note.

[Situs of domestic corporation, for purposes of
being sued, Is any county where place of business
is maintained and corporate business transacted
through an agent, though principal office and
chief officers are in another county. B. & E. Co.
V. Snyder, 39 Neb. 634; s. c, 58 N. W. Rep. 149.
Where corporation fails to challenge jurisdiction

of court or to plead wrongful venue as a defense
it waives objection that It was sued In wrong
county. Bank v. Orchard, 43 Xeb. 5S0; s. c, 61
N'. W. Rep. 834.]

§ 4592. An action against a railroad com-
pany, or an owner of a line of mail stages,
or other coacnes, for an injury to person
or property upon the road or line, or upon a
liability as a carrier, may be brought In
any country through or into which the said
road or line passes.

[Section applies to action against railroad com-
pany for damages from overflow caused by one
of Irs bridges. R. R. Co. v. Brown, 29 Neb. 501;
s. c, 46 N. W. Rep. 39.]

§ 4593. An action other than one of those
mentioned in the first three sections of this
title,* against a turnpike road company, may

be brought in any county in which any part
of the road lies.

§ 4594. The provisions of this title shall

not apply in the case of any corporation
created by a law of this State whose charter
prescribes a place where alone a suit against
such corporation may be brought.

§ 4595. An action other than one of those
mentioned in the first three sections of this

title,* against a non-resident of this State
or a foreign corporation, may be brought in

any county in which there may be property
of, or debts owing to, said defendant, or
where said defendant may be found; but
if said defendant be a foreign insurance
company, the action may be brought in any
county where the cause, or some part
thereof, arose.

TITLE V. COMMENCEMENT OP CIVIL
ACTIONS.

CHAPTER II.

Service of Sum.nions.

Sec. 4611. Summons against corporation, upon
whom served.

4612. Against insurance companies.
4613. Against a foreign corporation.
4625. Corporation owning real estate may ap-

point agent for process In county.
4626. County clerk to keep record of appoint-

ment: fees therefor.

§ 4611. A summons against a corporation
may be served upon the president, mayor,
chairman of the board of directors or trus-

tees, or other chief officer; or, if its chief

officer is not found in the county, upon its

cashier, treasurer, secretary, clerli, or man-
aging agent; or, if none of the aforesaid

officers can be found, by a copy left at the

office, or last usual place of business of such
corporation.

See 8 5381.

[Service of summons on managing ag ent of a
foreign coi-poratlon who Is but temporarily In the
State Is sufficient, where claim sued on Is a debt
contracted in the State Klopp v. 'Water-Works
Co.. 34 Xeb. 808; s. c, 52 X. W. Rep. 819. Where
president or chief officer Is absent from county,
sci'vlce mav be had upon treasurer. M iMurtrle
V. Tuttle, 13 Keb. 232; s. c, 13 X. W. Rep. 213.]

§ 4612. When Ihe defendant is an incor-

porated insurance company, and the action

is brought In a county In which there is an

•Actions relating to recovery, partition, etc., •Actions relating to recovery, partition, etc., of
of real property. real property.
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agency thereof, the service may be upon
the chief officer of such agency.

See § 5382.

§ 4613. When the defendant is a foreign
corporation, having a managing agent in

this State, the service may be upon such
agent.

See § 5383.

[Foreign corporation having no property of
debtor in this State, nor owing money to him
payable therein, not subject to garnishment.
Wright V. R. R. Co., 19 Neb. 182; s. c, 27 N. W.
Rep.' 90.
An agent invested with general conduct and con-

trol, at a particular place of business of a cor-
poration, is a managing agent, within meaning of
this section. It is immaterial where he resides.
Porter v. Ry. Co., 1 Neb. 14.

Service of summons upon the managing agent
of a foreign corporation, held sufficient to confer
jurisdiction. Canning Co. v. Mfg. Co., 68 N. W.
Rep. 929.]

§ 4625. It shall be lawful for any person,
or corporation, owning or claiming any in-

terest or lien upon any real estate lying
within this State, to make and file in the
office of the county clerk of the county in
which such real estate is situated an ap-
pointment. In writing, of some person, who
shall be a resident of the county in which
said lands lie, upon whom process may be
sued (served), in any suit, action, or pro-
ceeding, concerning or affecting such real
estate, to which such owner or claimant shall
be made a party. Such appointment shall
be acknowledged in the manner provided by
law for the acknowledgment of deeds. From
and after the ffiin'g of such appointment as
herein provided, service of any writ, sum-
mons, order, or notice, in any suit, action,
or proceeding concerning or affecting such
real estate shall be made upon the person
so appointed and designated in such man-
ner as may be provided by law for the ser-
vice of process upon persons found in this
State, and shall be held and taken to be a
valid and effectual seiwice upon such owner
or claimant. A copy of such appointment,
or of the record thereof, duly certified by
the said clerk, shall be deemed sufficient evi-
dence thereof. And no service made by
publication shall be valid in respect to any
such owner or claimant, who shall have
filed an appointment under the provisions
of this act; Provided, That such appoint-
ment may be at any time revoked by such
owner or claimant, but such revocation shall
be in writing, duly acknowledged, and filed
and recorded in the office of the county
clerk in which the appointment shall have
been filed and recorded, but such revocation
shall not affect any suit or proceedings
commenced before the same shall have been
recorded; And provided further. That this
act shall in nowise affect any action or pro-

ceeding that shall have been commenced
before the passage hereof, in which service
of process shall have been made in accord-
ance with the law in force at the time of its

commencement.
§ 4626. The county clerk of each county

shall keep a book in which he shall record
such appointments as shall be filed under
the provisions of this act and any revocation
thereof, and shall be entitled to demand and
receive therefor a fee of twenty-five cents,
and ten cents for each folio of one hundred
words contained therein.

TITLE VIII. PROVISIONAL REMEDIES,

CHAPTER III.

Attachment.

ARTICLE I. GENERAL ATTACHMENTS.

Sec. 4708. Grounds of attachment.
4710. Undertaking unnecessary, when.

§ 4708. The plaintiff in a civil action for
the recovery of money may, at or after the
commencement thereof, have an attachment
against the property of the defendant, and
upon the grounds herein stated:

First. When the defendant, or one of sev-
eral defendants, is a foreign corporation, or
a non-resident of this State; * * * But
an attachment shall not be granted on the
ground that the defendant is a foreign cor-
poration, or a non-resident of the State, for
any claim other than a debt or demand
arising upon contract, or decree.

See § 337, subd. 2, and cross-references. Exe-
cution against stock, how levied. See Act 6, at

p. 28.

§ 4710. When the ground of the attachment
is that the defendant is a foreign corpora-
tion, or a non-resident of the State, the order
of attachment may be issued without an
undertaking. * * *

TITLE XXIII. INPORMATIOIirS.

Sec. 5238. Information to be filed against persons
unlawfully acting as corporation.

5239. May be filed by prosecuting attorney.
5240. Must be filed by prosecuting attorney,

when.
5241. Information shall consist of what.
5242. Summons.
5243. Defendant shall appear and answer.
5248. Several persons claiming same fran-

chise.
5249. Forfeiture of franchise.
5250. Judgments to relate only to particulars

in which privileges have been vio-
lated.

5251. If individual file information he is re-
sponsible for costs.

5252. Judgment against pretended corpora-
tion, costs paid by whom.

5253. Court to appoint three trustees of dis-
solved corporation.

5254. Trustees shall give bond.
5255. Suit may be brought on such bond.
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Sec. 5256. Trustees shall collect debts and pay
liabilities.

5257. Courts shall order production of books
and papers.

52.">8. Trustees to file inventory.
5259. Shall sue for debts and property of the

corporation.
5260. Directors or officers individually liable.

§ 5238. An information may be filed

against any person unlawfully holding: or

exercising any public oflice or franchise

within this State, or any office in any cor-

poration created by the laws of this State
* * *

, or when any persons act as a
corporation within this State without being
authorized by law. or if. being incorporated,

they do or omit acts which amount to a
surrender or forfeiture of their rights and
privileges as a corporation, or when they

exercise powers not conferred by law.

Legal organization cannot be attacked collater-

ally. § 357, and note. See § 355.

[Repeated acts of misuser or non-user consti-

tute just ground for forfeiture of franchise.
St.ato V. Ferry Co., 11 Neb. 356; s. c, 9 K. W. Rep.
563.]

§ 5239. Such information may be filed by
the prosecuting attorney of the proper
county whenever he deems it his duty so

to do.

[Information good though not filed by district

attorney, if filed by his consent and in his name.
Kane v*. People, 4 Neb. 509.
Where private person has no direct interest, he

cannot maintain action. Where State at large is

interested, attorney-general is proper party to
brine action. State v. Stein, 13 Neb. 529; s. c, 14
N. AY. Rep. 481.]

§ 5240. He must file such information when
directed to do so by the governor, the legis-

lative assembly, or the district court.

§ 5241. Such information shall consist of

a plain statement of the facts which con-

stitute the grounds of the proceeding, ad-
dressed to the court, which shall stand for

an original petition.

[In proceedings to dissolve or declare forfeiture
of charter and franchises, corporation is the only
necessary party defendant. State v. R. R. Co.,
2i Neb. 143; s. c, 38 N. W. Rep. 43.]

§ 5242. Such statement shall be filed In

the clerk's oflice, and summons issued and
served in the same manner as hereinbefore
provided for the commencement of actions
in the district court.

§ 5243. The defendant shall appear and
answer such information in the usual way,
and issue being joined it shall be tried in

the ordinary manner.
§ 5248. When several persons claim to be

entitled to the same office or franchise, an
information may be filed against all or any

portion thereof, in order to try their respect-
ive rights thereto.

§ 5249. If the defendant l>e found guilty
of unlawfully holding or exercising any
office, franchise, or privilege, or if a corpo-
ration be found to have violated the law by
which it holds its existence, or in any other
manner to have done acts which amount to a
surrender or forfeiture of its privileges, judg-
ment shall be rendered that such defendant
be ousted, and altogether excluded from such
office, franchise, or privilege, and also that
he pay the costs of the proceeding.

§ 5250. If the defendant be found to have
exercised merely certain individual powers
and privileges to which he was not entitled,

the judgment shall be the same as above di-

rected, but only in relation to those particu-
lars in which he is thus exceeding the law-
ful exercise of his rights and privileges.

§ 5251. When an information is upon the
rendition of a private individual, it shall be
so stated in the petition and proceedings, and
such individual shall be responsible for costs
in case they are not adjudged against the
defendant. In other cases the title of the
cause shall be the same as in a criminal
prosecution, and the payment of costs shall

be regulated by the same rule.

§ 5252. In case judgment is rendered
against a pretended, but not real, corpora-
tion, the costs may be collected from any
person who has been acting as an officer

or proprietor of such pretended corporation.

§ 5253. If a corporation is ousted and dis-

solved by the proceedings herein author-
ized, the court shall appoint three disinter-

ested persons as trustees of the creditors and
stockholders.

§ 5254. Such trustees shall enter into bond,
in such a penalty and with such security as
the court may approve, conditioned for the
faithful discharge of their trust.

§ 5255. Suit may be brought on such bond
by any person injured by the negligence or

wrongful act of tlie trustees in the discharge
of their duties.

§ 5256. The trustees shall proceed imme-
diately to collect the debts and pay the lia-

bilities of the corporation, and to divide the
surplus among those thereto entitled.

[The franchise of a corporation being annulled,
the question of rights of property and of an iuter-
venor therein will not be determined until all

claimants can be heard. State v. Distilling Co.,
29 Neb. 700; s. c, 46 N. W. Rep. 155.]

§ 5257. The court shall, upon an applica-

tion for that purpose, order any officer of
such corporation, or any other person having
possession of any of the effects, books, or
papers of the corporation in anywise neces-

sary for the settlement of its affairs, to de-

liver up the same to the trustees.

§ 5258. As soon as practicable, after their

appointment, the trustees shall make and
file in the office of the clerk of the court, an
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inventory of all the effects, rights, and cred-

its which come to their possession or linowl-

edge, the truth of which inventory shall be
sworn to.

§ 5259. They shall sue for and recover the
debts and property of the corporation, and
shall be responsible to the creditors and
stockholders respectively, to the extent of

the effects which come to their hands, in the
same manner as though they were exec-

utors of a deceased person.

§ 5260. When judgment of ouster is ren-

dered against a corporation on account of

the misconduct of the directors or officers

thereof, such officers shall be jointly and
severally liable to an action by any one in-

jured thereby.

TITLE XXX. JUSTICES OF THE PEACE.

CHAPTER II.

Commencement of Suits.

Sec. 5381. Summons against corporation, upon
whom served.

5382. Service upon Insurance companies.
5383. Upon a foreign corporation.

§ 5381. A summons against a corporation
may be served upon the president, mayor,
chairman of the board of directors or trus-

tees, or other chief officer, or if its chief

officer be not found in the county, upon its

cashier, treasurer, secretary, clerk, or man-
aging agent; or if none of the aforesaid
officers can be found, by a copy left at the

office, or usual place of business of such cor-

poration, with the person having charge
thereof.

See § 4611.

[This provision is applicable to all corporations,
having an office or usual place of business In this
State, whether foreign or domestic. R. R. Co. v.

Manning, 23 Neb. 558; s. c, 37 N. W. Rep. 462.]

§ 5382. When the defendant is an incorpo-

rated insurance company, and the action is

brought in a county in which there is an
agency thereof, the service may be upon the
chief officer of such agency.

See § 4612.

§ 5383. When the defendant is a foreign
corporation, having a managing agent in this

State, the service may be upon such agent.

See § 4613.

[This does not Include service under section
5.38J. R. R. Co. V. Manning, 23 Neb. 558; 8. c, 37
N. W. Rep. 462.
Service on general agent of Ins. Co., good. Ins.

Ci. V. McLlmans, 28 Neb. 653; s. c, 44 N. W. Rep.
991.]

CRIMIXAL CODE.

CHAPTER XXIII.

Miscellaneous Offenses.

Sec. 5850. Combinations of grain dealers for pool-
ing prices to restrain companies, pro-
hibited.

5851. Penalty.
5852. Officers of corporations violating this

act guilty of misdemeanor.

§ 5850. It shall be unlawful for any grain
dealer or grain dealers, partnership, com-
pany, corporation, or association of grain
dealers, or any other person or persons, part-
nership, company, corporation, or association
to enter into any agi-eement, contract, or
combination with any other grain dealer or
grain dealers, partuersliip, company, corpo-
ration, or association of grain dealers, or any
other person or persons, partnership, com-
pany, corporation or association, for the
pooling of prices of different and com-
peting dealers and buyers, or to divide
between them the aggi'egate net pro-
ceeds of the earnings of such dealers and
buyers or any portion thereof, or for fixing
the price which any gi-ain dealer or grain
dealers, partnership, company, corporation,
or association of grain dealers, or any other
person or persons, partnersliip, company,
corporation, or association shall pay for
grain, hogs, cattle, or stock of any kind or
nature whatever; and in case of any agree-
ment, contract, or combination for such pool-
ing of prices of different and competing
dealers and buyers, or to divide between
tliem the aggregate or net proceeds of the
ea.rnings of such dealers and buyers or any
portion thereof, or for fixing the price which
any grain dealer or gi-ain dealers, partner-
ship, company, corporation, or association of
grain dealers, or any other person or per-
sons, partnership, company, corporation, or
association shall pay for grain, hogs, cattle,

or stock of any kind or nature whatever,
each day of its continuance shall be deemed
a separate offense.

All pools, trusts and combines prohibited. See
Act of 1897, at p. 26.

§ 5851. That in case any gi-ain dealer or
grain dealers, partnership, company, corpo-

ration, or association of grain dealers, or

any other person or persons, partnership,

company, corporation, or association subject

to the provisions of this act, shall do or

cause to be done, or permit to be done, any
act, matter, or thing in this act prohibited
or declared to be unlawful, or shall omit to

do any act, matter, or thing in this act re-

quired to be done, such grain dealer or grain
dealers, partnership, company, corporation,
or association of grain dealers, or any other
person or persons, partnership, company,
corporation, or association shall be liable to

the person or persons injured thereby to the
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full amount of damages sustained in conse-
quence of any such violation of the provi-
sions of this act, together with a reasonable
counsel or attorney's fee, to be fixed by the
court in every case of recovery, which at-

torney's fees shall be taxed and collected as
a part of the costs in the case; ajid in any
such action brought for the recovery of dam-
ages, the court before whom the same shall

be pending may compel any grain dealer or
grain dealers, partnership, company, corpora-
tion, or association of gi'ain dealers, or any
other person or persons, partnership, com-
pany, corporation, or association of gi'ain

dealers, or any person or persons, partner-
ship, company, corporation, or association,
subject to the provisions of this act, or any
director, officer, receiver, trustee, agent, em-
ployer, or clerk of them or either of them,
defendant in such suit, to attend, appear,
and testify in such case, and may compel
the production of the books and papers of
such grain dealer or gx-ain dealers, partner-
ship, corporation, company, or association of
grain dealers, or any other person or per-
sons, partnership, corporation, company, or
association, party to any such suit; the claim
that any such testimony or evidence may
tend to criminate the person giving such evi-

dence shall not excuse such witness from
testifying, but such evidence or testimony
shall not be used against such person in the
trial of any criminal proceeding.

§ 5852. That any grain dealer or grain deal-
ers, partnership, company, corporation, or as-

sociation of grain dealers, or any other
person or persons, partnership, company, cor-
poration, or association subject to the pro-
visions of this act, or any director or officer,

or any receiver, trustee, clerk, lessee, agent,
or person acting for or employed by them
or either of them, who alone or with any
other partnership, company, corporation, as-

sociation, person, or party shall willfully do
or cause to be done, or shall willfully suffer
or permit to be done, any act, matter, or

thing in this act prohibited or declared to
be unlawful, or who shall aid or abet
therein, or shall wilfully omit or fail to do
any act, matter, or thing in this act required
to be done, or shall cause or willfully suffer
or permit any act, matter, or thing so di-

rected or required by this act to be done, not
to be so done, or shall aid or abet any such
omission or failure, or shall be guilty of any
infraction of this act, or shall aid or abet
therein, shall be deemed guilty of a misde-
meanor, and shall, upon conviction thereof,
be fined in any sum not exceeding one thou-
sand dollars ($1,000), or imprisonment in the
jail of the county not exceeding six (6)

months, or both, in the discretion of the
court, and shall, moreover, be liable to the
suit of the party injured or damaged.

Part Second. Criminal Procedure.

CHAPTER XXIV.
Definitions.

Sec. 5878. The term " person " includes corpora-
tions.

§ 5878. Whenever any property or interest

is intended to be protected by a provision of
the penal law, and the general term " per-
son " or any other general term is used to

designate the party whose property is in-

tended to be protected, the provisions of
such penal laws and the protection thereby
given shall extend to the property of * * *

all private corporations.

[In an Information for larceny of property be-
longing to a corporation, an amendment sliow-
ing that corporation is organized under laws of
the State is unnecessary. Braithwaite v. State,
28 Neb. 83G: s. c. 45 N. W. Rep. 247.
On the trial of such case it is necessary to

prove only the de facto existence of the corpora-
tion; articles of association or charter need not
be introduced. Id.
On information for forgery of bank draft it ne^^d

not be alleged that bank which draws the draft
is a corporation. Roush v. State, 34 Neb. 327;
s. c, 51 N. W. Rep. 755.]

LEGISLATIVE ACTS RELATING TO CORPORATIONS ENACTED
STJBSEaUENTLY TO 1890.

1. To regulate hours of labor.
2. Relating to filing articles of incorporation.
3. To prohibit corporations from contributing

money for election purposes.
4. Prescribing fees of secretary of State.
5. To prohibit and punish trusts and conspiracies.
6. Providing for sale of stock upon execution.

Act 1.

(L. 1891, ch. 54.)

AN ACT to regulate the hours of labor of
mechanics, servants, and laborers.

Be it enacted by the legislature of the
State of Nebraska:

Section 1. That eight hours shall constitute
a legal day's work for all classes of mechan-

ics, servants, and laborers throughout the
State of Nebraska, excepting those engaged
in farm or domestic labor.

§ 2. Any oflicer or oflScers, agent or agents
of the State of Nebraska, or any municipal-
ity therein, who shall openly violate or other-

wise evade the provisions of this act shall

be deemed guilty of malfeasance in office,

and l>e suspended or removed accordingly
by the governor or head of the department
to which such oflicer is attached.

§ 3. Any employer or corporation working
their employes over the time specified in

this act shall pay as extra compensation
double the amount per hour as paid for pre-

vious hour.
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§ 4. Any party or parties contracting with
the State of Nebraska, or any such corpora-
tion or private employer, who shall fail to

comply with or secretly evade the provisions
hereof by exacting or requiring more hours
of labor for the compensation agi'eed to be
paid per day than is herein fixed and pro-
vided for shall, on conviction thereof, be
deemed guilty of a misdemeanor, and be
punished by a fine of not less than one hun-
dred ($100) dollars nor more than one thou-
sand ($1,000) dollars. And all acts or parts
of acts inconsistent with this act are hereby
repealed.
(Approved April 7, 1S91.)

Act 2.

(L. 1S97, eh. 18.)

AN AGT to amend section 126 of chapter 16,

of the Compiled Statutes of Nebraska of

1895, and to repeal said section and section
127 of said act as now existing.

Be it enacted by the legislature of the
State of Nebraska:

Section 1. That section 126 of chapter 16
of the Compiled Statutes of Nebraska of
1895, be amended to read as follows: Sec-
tion 126. Every corporation, previous to the
commencement of any business, except its

own organization, when the same is not
formed by legislative enactment, must adopt
articles of incorporation and have them filed

in the office of the secretary of State and re-

corded in a book kept for that purpose, and
domestic corporations must also file with the
county clerk, in the county where their head-
quarters are located, except mutual insur-
ance companies, building and loan com-
panies, loan and investment companies and
banking institutions, which shall be filed

with the State auditor and State banking
board. All mutual insurance companies,
building and loan companies and loan and
investment companies required by law to file

articles with the State auditor "shall file a
certificate with the secretary of State, stat-

ing the date of filing with the auditor, name
and place of business and names of stock-
holders. Banking organizations incorporated
under the laws of this State, that have been
approved by the State banking board and
that have filed articles of incorporation with
said board shall file a certificate in the office

of the secretary of State, stating the date
of filing articles with said board, name and
place of business and names of stockholders.
Provided. That this act shall not apply to
mutual fraternal benefit societies or asso-
ciations.

§ 2. That sections 126 and 127. of chapter
16, of the Compiled Statutes of Nebraska
of 1805. are repealed.

§ 3. Whereas, an emergency exists, this
act shall take effect and be in force from
and after its passage.

This act repeals section 339 of the Statutes of
1801.

Act 3.

(L. 1897, ch. 19.)

AN ACT to prohibit corporations from con-
tributing money or means to influence or
control electors and to punish a violation
of the law.

Be it enacted by the legislature of the
State of Nebraska:

Section 1. That it shall be unlawful and a
misdemeanor for any corporation organized
under the laws of the State of Nebraska, or
any corporation organized under the laws of
any other State, or territory, or under the
laws of the United States, or under the laws
of any other nation, and doing business in
the State of Nebraska, to give or contribute
money, property, transportation, help or as-
sistance in any manner or form to any
political party, or to any candidate for any
civil office, or to any political organization,
or committee, or to any individual to be used
or expended for political purposes.

§ 2. Any corporation violating any of the
provisions of this act shall forfeit and pay
a fine of $1,000 for the first offense.

§ 3. Upon conviction of a second or subse-
quent offense shall forfeit and pay a fine of
$2,000, and the court shall decree the char-
ter' of said corporation canceled and set
aside or if chartered in another State or terri-
tory or under the laws of the United States
or of any other nation, and doing busines.s
in this State, it shall pay a like fine for such
offense and forfeit its right to do business
in this State, and it is hereby made the duty
of the attorney-general to proceed against
the same. All fines recovered under any of
the provisions of this act, shall, when col-
lected, be paid into the proper treasury of
the county for the use of the school fund,
and the corporate authorities of any county
within whose territorial jurisdiction such
fine was recovered, and collected, shall pay
to the complaining witness in such prosecu-
tion, out of the general fund of such county,
an amount equal to one-fourth of the fiiie

actually collected, upon the proper applica-
tion of the party entitled to the same, in the
manner usual for the presentation of claims
against counties.

§ 4. Whereas, an emergency exists, this
act shall take effect and be in force from
and after the date of its passage.

Act 4.

(L. 1S97, ch. 72.)

AN ACT to amend section 3 of article 2,
chapter 83. of the Compiled Statutes of
1895, regulating the fees of the office of the
secretary of State, and to repeal said sec-
tion as now existing.

Be it enacted by the legislature of the
State of Nebraska:

Section 1. That section 3. of article 2. of
chapter 83, of the Compiled Statutes of 1895
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be and the same is hereby amended so' as to

read as follows:

§ 3. There shall be paid to the secretary

of State the following- fees: For certiticate

with seal, fifty cents; * * * for tiling

articles of association, incorporation, or con-

solidation, domestic or foreign, ten dollars,

and if the capital stock authorized by such
articles exceeds the sum of one hundred
thousand dollars, an additional filing charge
of ten cents for each one thousand dollars

of stock authorized in excess of one hundred
thousand dollars; and he shall also charge
for recording such articles ten cents for

each one hundred words contained therein;
* * * for filing certificate of increase of

capital stock of any corpoi'ation, association

or consolidation, domestic or foreign $5.00,

and ten cents for each $1,000 of the capital

stock authorized by such articles of incor-

poration, association or consolidation in ex-

cess of the amount of capital stock originally

authorized, and ten cents for each one hun-
dred words, for recording; for filing certifi-

cate of decrease of capital stock $5.00; lor

filing articles of decree of court, changing
the name of any corporation or association,

$5.00; for filing amendment or articles of

incorporation, $5.00; * * * Provided, That
all fees provided for herein, shall be paid to

the State treasurer before the services there-

for are performed.
§ 2. Section 8, of article 2, of chapter S3

of the Compiled Statutes of 1895, as the
same now exists, be and the same hereby is

repealed.

§ 3. Whereas, an emergency exists, there-

fore this act shall take effect and be in

force from and after the date of approval by
the governor.

Act 5.

(L. IS'JT, ch. TO.)

AN ACT to define trusts and conspiracies

against trade and business, declaring the
same unlawful and void, and providing
means for the suppression of t.5e same,
and remedies for persons injured thereby,

and to provide punishment for violations

of this act, and to repeal chapter ninety-

one-a (91a), entitled " Trusts," of the Com-
piled Statutes of Nebraska for the year
1805.*

Be it enacted by the legislature of the

State of Nebraska:

Section 1. That a trust is a combina-
tion of capital, skill or acts by any
person or persons to fix the price of any
article or commodity of trade, use or mer-

chandise, with the intent to prevent others

from conducting or carrying on the same

Chapter 52 of the Statutes of 1891.

business or selling or trafficking in the same
article, use or merchandise, or a combination
of capital, skill or acts by two or more
persons or by two or more of them for
either, any or all of the following purposes:
1. To create or carry out restrictions in

trade. 2. To limit or reduce the production
or increase or reduce the price of merchan-
dise or commodities. 3. To prevent competi-
tion in insurance, either life, fire, accident
or any other kind, or in manufacture, mak-
ing, constructing, transportation, sale or
purchase of merchandise, produce or com-
modities. 4. To fix at any standard or
figure, whereby its price to the puldic shall

be in anj' manner controlled or est;i Wished
upon any article of mei'chandise, produce or
manufacture of any kind intended for sale,

use or consumption in this State; to estab-
lish any pretended agency whereby the sale
of any such article, commodity, merchandise
or product shall be covered up, concealed or
made to appear to be for the original vendor,
for a like purpose or piu-poses, and to enable
such original vendor, producer or manufac-
turer to control the v\'holesale or retail price
of any such article of merchandise, produce
or commodity after the title to the same
shall have pa.ssed from such vendor or manu-
facturer. 5. To make or enter into, carry
on or carry out any contract, obligation or
agreement of any kind or description by
which they shall bind, or have heretofore
bound themselves not to sell, dispose of,

traffic in or transport any article of mer-
chandise, or commodity, or article of trade,

product, use, merchandise, consumption or
commerce, below a common standard figure,

card or list price, or by which they shall

agree in any manner to keep the price of

such article, product, commodity or trans-
portation, at a fixed or graduated figure or
price, or by which they shall in any manner
establish or settle the price of any article

of merchandise, commodity, or of insurance,
fire, life or accident, or transportation be-

tween them or between themselve.'j and
others, or with the intent to preclude, or the
tendency of which is to prevent or preclude
a free and unrestricted competition among
themselves or others or the people generally
in the production, sale, traffic or transporta-
tion of any such article of merchandise,
product or commodity or conducting a like
business or by which they shall agree to

pool, combine or unite any interest they
may have in connection with the sale, pro-
duction or transportation of any such article
of merchandise, product or commodity or
the carrying on of any such business, that
its price might in any manner be affected
thereby.

§ 2. That any and all acts by any person
or persons carrying on, creating, or attempt-
ing to create, either directly or indirectly, a
trust as defined in section one (1) of "this

act. are hereby declared to be a conspiracy
against trade and business and unlawful,
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and any person who may be or may become
engaged in any such conspiracy, or talce pan
therein, or aid or advise, in its commission,
or who shall as principal, manager, director,

agent, servant or emploj-e, or in any other
capacity knowingly aid or advise, or at-

tempt to carry out, or carry out any of the
stipulations, purposes, prices, rates, orders
thereunder, or in pursuance thereof shall

be deemed guilty of a misdemeanor, and
upon conviction thereof shall be punished
by a fine of not less than twenty-five dollars,

nor more than five thousand dollars.

§ 3. That any corporation organized under
the laws of this State which violates any
of the provisions of this act shall thereby
forfeit its charter and franchise, and its

corporate existence shall thereupon cease
and determine. And for a violation of anj'

of the provisions of this act by any corpora-
tion it shall be the duty of the attorney-
geueral of the State, or county attorney,

within his county upon his own motion, to

institute suit or quo warranto proceedings
in any county in this State in which such
corporation was organized or is engaged in

transacting business for the forfeiture of its

charter rights and franchise and the disso-

Ivitiou of its corporate existence. There shall

be taxed against the defendant as part of
the cost in any such suit or proceedings,
upon the forfeiture of its charter and fran-
chise as provided herein, a fee for the ser-

vices rendered by the county attorney a
sum not less than one hundred dollars ($100),

and not more than five hundred dollars

($500), to be fixed by the court rendering the
judgment.

§ 4. Every foreign corporation or person
not a resident of this State, violating any of

the provisions of this act, is hereby denied
the right and prohibited from doing any
business within this State; and it shall be
the duty of the attorney-general and each
county attorney within his county, to en-
force this provision by injunction, or
other proper proceedings, in any county
in which such foreign corporation or
non-resident person does business, in the
name of the State on his relation.
And for services rendered by the county
attorney, in any such suit or proceed-
ings, the court rendering judgment, shall
allow a reasonable sum to be taxed
against the defendant as part of the costs,
in case judgment is rendered against the
defendant. For the purpose of obtaining ser-
vice upon any foreign corporation or non-
resident person in any suit or proceedings
brought as provided in this act, it shall be
sufficient to serve a summons upon any per-
son in any county within the State who
may be the agent of said foreign corpora-
tion or non-resident person, for the purpose
of soliciting business or transacting or doing
business for said corporation or non-resident
person, at the time when summons is issued
upon petition filed against said corporation.

or non-resident person, or when summons is

served on such agent.

§ 5. In any indictment or information for
any offense named in this act it shall be
sufficient to state the purposes and effects of

the trust or combination in a general way,
and that the accused was a member of,

aided or advised, or acted with or in pur-

suance of such trust or combination, with-

out giving its name or description, or how,
where or when it was created.

§ G. In iDrosecutions under this act it shall

be sufficient to prove that a trust or com-
bination, as defined herein or under the com-
mon law, exists, and that the defendant
belonged to it or acted for or in coujiection

with it, or aided or advised such trust or

combination, or attempted to, or did fully

carry out any of the stipulations, purposes,
prices, rates or orders of any person con-

nected therewith, and it shall not be neces-

sary to malie any proof of all the members
belonging to such trust, combination or con-
spiracy, or to prove or produce anj- article

of agreement or any written instrument on
which it may have been based, or when,
where or how such trust, combination or
conspiracy was formed, or that it was evi-

denced by any written instrument, or came
into existence by any agreement of any kind
or character, whether in parol or written.

§ 7. Prosecutions may be brought by any
person in the name of the State of Nebraska
against any person or persons violating any
of the provisions of this act, and it shall

be the duty of all county attorneys in their

respective counties, to prosecute all criminal
suits on behalf of the State arising under
the provisions of this act, and there shall

be taxed by the court upon conviction of the
defendant or defendants, a fee for the county
attorney of not less than twenty-five dollars

($25j nor more than one hundred dollars

($100) as services for trying said suit, and
same shall be taxed as part of the costs
against the defendant or defendants.

§ 8. That any contract or agreement in vio-

lation of the provisions of this act shall be
absolutely void and not enforcible either in

law or equity.

§ 9. Nothing herein contained shall be con-
strued to prevent any assemblies or associa-
tions of laboring men from passing and
adopting such regulations as they may think
proper, in reference to wages and the com-
pensation of labor, and such assemblies and
associations shall retiiin, and there is hereby
reserved to them all the rights and privi-

leges now accorded to them by law, anj'-

thing herein contained to the contrary not-
withstanding.

§ 10. Any purchaser of any article, com-
modity, matter or thing purchased or con-
tracted for within or without this State from
any person, firm, corporation or association
of persons, or of two or more of them, trans-
acting business contrary to any provision of
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the preceding sections of this act, shall not
be liable for the price or payment of such
article, commodity, matter or thing, and
may plead this act as a defense to any suit

for such price or payment.
§ 11. Any person who shall be injured In

his business, employment or properly by
any other person, firm, association or corpo-
ration by rea.sou of anything forbidden or
declared to be imlawful by this act, may
have his right of action and sue therefor in

any court of competent jurisdiction, and he
shall recover the damages by him sustained,
and the costs of suit together with a reason-
ably attorney's fee, to be fixed by the court
in every case of recovery, which attorney's
fee shall be taxed and collected as part of
the costs in the case.

§ 12. In any action brought under any of
the provisions of this act the court before
whom the same shall be pending may com-
pel any pei-son or persons, partnership, com-
pany, association or corporation so proceeded
against, or any of the members of any such
partnership or coi*poration, or any director,
officer, receiver, trustee, agent, employe or
clerk of them, or either of them, to attend,
appear and testify in such suit or proceed-
ing, and may compel the pi-oduction of the
books and papers of any such person, per-
sons, partnership, company, association or
corporation party to any such proceeding.
No person shall be excused from attending

and testifying, or producing books and pa-
pers, in any prosecution under this act, for
the reason that the testimony, documentary
or otherwise, required of him may tend to
criminate him, or sultject him to a penalty
or foi'feiture, but no person shall be prose-
cuted or subject to any penalty or forfeiture
for or on account of any transaction, matter
or thing concerning which he may testify

or produce evidence, documentary or other-
Avise, in any prosecution under the provisions
of this act. Provided, That no person so
testifying shall be exempt from prosecution
for perjury committed in so testifying.

§ 13. That the word " person " or " per-
sons " wherever used in this act shall be
deemed to include firm, firms, corporation,
corporations, partnerships, copartnerships
and associations existing under, permitted
or authorized by the laws of the United

States, this State or any other State, or the
laws of any foreign country or territory of
the United States.

§ 14. That chapter ninety-one a (91a), en-
titled " Trusts," of the Compiled Statutes of
Nebraska for the year 1SU5,* be and the
same is hereby repealed.

Combinatlous of grain dealers prohibited.

§§ 5850-5852.

[Unlawful acts of a corporation are not limited
to tliose which are mala prohibita and malum in

se, but include powers which the corporation is

not authorized to exercise, and contracts which
it is not empowered to make. State v. Distilling
Co., L'O Xeb. 7(X); s. c, 46 N. W. Rep. 155.

A contract in total restraint of trade, which
tends to prevent competition in an article of com-
merce and create a monopoly therein, is null and
void, and a like rule applies to conveyances exe-
cuted for a like use. Being an unlawful purpose,
they are, therefore, ultra vires. Id.]

Act 6.

(L. 1S07, ch. 90.)

AN ACT providing for the sale upon execu-
tion of stock in corporations and designat-

ing the manner of levy thereupon under
executions and writs of attachments.

Be it enacted by the legislature of the-

State of Nebraska:

Section 1. Stock in corporations owned by
the judgment debtor, or the defendant in

attachment proceedings, may be levied upon
under executions or writs of attachment^
and the mode of levy shall be as follows:

§ 2. Stock in a corporation shall be levied

upon by notifying in Avriting the president,
vice-president, secretary, cashier, or other
managing agent at the usual place of busi-

ness of said corporation, that the stock has
been levied upon under the writ held by the
officer.

§ 3. Whereas an emergency exists so re-

quiring, therefore this act shall take effect

and be in force from and after its passage.

Attachment. See §§ 4708, 4710.

Chapter 52 of the Statutes of 1891.
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COE"STITUTION OF NEVADA- 18G4.

ARTICLE I.

Declarations of Rights.

Sec. 8. Private property not to be taken without
just compensation.

15. Laws impairini? the obligation of con-
tracts prohibited.

ARTICLE VIII.

Corporations.

Sec. 1. Corporations must be formed under gen-
eral laws, which may be altered or re-
pealed.

2. Property of corporations subject to taxa-
tion.

3. Corporators not individually liable.
4. Corporations created under general laws

of territory of Nevada.
5. Corporations may sue and be sued.
6. >sothing but federal currency and national

bank notes to circulate as money.
7. No right of way shall be appropriated

without compensation.
9. Credit of State not to be loaned to busi-

ness corporations.
10. No county, town or municipality shall

become a stockholder.

ARTICLE I.

Declaration of Rights.

§ 8. No person shall, etc.. * * * nor shall

private property be taken for public use
M'itbout just compensation having been first

made or secured, except in cases of war,
riot, fire, or great public peril, in which case
compensation shall be afterward made.

See art. VIII, § 7. Right of eminent domain
extended to foreign corporations. § 2656.

§ 15. No * * * law impairing the obli-

gation of contracts, shall ever be passed.

General corporation laws may be repealed. Art.
VIII, § 1. Vested rights not to be impaired. § 833.

ARTICLE VIII.

Corporations.

Section 1. The legislature shall pass no spec-

ial act in any manner relating to corporate
powers, except for municipal purposes; but
corporations may be formed under general
laws; and all such laws may, from time
to time, be altered or repealed.

See §§ 802 et seq.

§ 2. All real property and possessory rights

to the same, as well as personal'property in

this State, belonging to corporations now
existing or hereafter created, shall be sub-
ject to taxation the same as property of in-

dividuals; Provided, That the property of
corporations formed for municipal, charit-
able, religious, or educational purposes may
be exempted by law.

See § 1086. See Act of 1891, at p. 19.

§ 3. Dues from corporations shall be se-

cured by such means as may be prescribed
by law; Provided, That corporators in cor-
porations formed under the laws of this
State shall not be individually liable for the
debts or liabilities of such corporations.

§ 4. Corporations created by or under the
laws of the territory of Nevada shall be sub-
ject to the provisions of such laws until the
legislature shall pass laws regulating the
same, in pursuance of the provisions of this
Constitution.

§ 5. Corporations may sue and be sued In
all courts, in like manner as individuals.

See § 805 (1), note. See also §§ 3139 et seq.

§ 6. No bank notes or paper of any kind
shall ever be permitted to circulate as money
in this State, except the federal currency and
the notes of banks authorized under the
laws of congress.

See §§ 802, 816.

§ 7. No right of way shall be appropriated
to the use of any corporation until full com-
pensation be first made or secured therefor.

See art. I, § 8. Right of eminent domain ex-

tended to foreign corporations. § 2656.

§ 9. The State shall not donate or loan
money or its credit, subscribe to or be in-

terested in the stock of any company, asso-
ciation, or corporation, except corporations
formed for educational or charitable pur-
poses.

§ 10. No county, city, town, or other mu-
nicipal corporation shall become a stock-
holder in any joint-stoclc company, corpora-
tion, or association whatever, or loan its

credit in aid of any such company, corpora-
tion, or association, except railroad corpo-
rations, companies, or associations.

[To allow a county to loan its credit to a cor-
poration is virtually allowing a donation. Gibson
v. Mason, 5 Nev. 284.]
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Corporate purposes; formation — Stats., §§ 802, 803.

GEiSTERAL STATUTES OF IN^EYADA- 1885.

CHAPTER VIII.

Corporations.

Sec. 802. Purposes for -which corporations may
be formed.

803. Corporation, how formed.
804. Evidence of incorporation.
805. Powers and privileges.
806. Powers to be exercised by trustees;

election of trustees.
807. Failure to elect trustees does not dis-

solve corporations.
808. Quorum.
809. Meeting.
810. Transfer of stock.
811. Assessment upon stock; sale of shares.
812. Stock held by executors.
813. Pledge of stocks.
814. Capital stock not to be reduced by

declaring dividends.
815. Debts not to exceed amount of stock

paid in.

816. Not to issue bills, etc.

817. Book shall be kept for names of mem-
bers.

818. Penalty for making false entry.
819. Change of capital stock.
820. Increase or decrease of capital stock,

how made.
821. Same.
822. Powers of trustees after dissolution.
823. Dissolution, how effected.
824. Removal of place of business.
825. Capital stock of mining companies.
826. Mining corporations to be governed by

district mining laws.
827. Trustees to convey property on dis-

solution.
828. Certain acts repealed.
829. Corporations may become stockholders

in other corporations.
830. Foregoing sections apply to corpora-

tions formed prior to their enact-
ment.

831. Certain orders, decrees, etc., ratified.

832. Illegal acts of corporations made valid.

833. Not to impair vested rights.

Foreign Corporations.

1073. Foreign corporations to file certificate
of their incorporation.

1074. Penalty.
1074a. Foreign corporations must keep an

agent for process within the State.

1074b. Service of process upon foreign cor-

poration.
1074c. Service upon foreign corporation not

complying with foregoing sections.

1073. Corporations may consolidate.
1076. Consolidation, how evidenced; not to

relieve liabilities.

§ 802. Corporations for manufacturing,
mining, milling, tlitcbing, mechanical, chemi-

cal, building, navigation, transportation,

farming, banliing, hotel and inn-keeping and
ore reduction purposes, or for the purpose
of engaging in any other species of trade,

business or commerce, foreign or domestic,

may be formed according to the provisions

of this act. such corporations and the mem-
bers thereof being subject to all the condi-

tions and liabilities herein imposed, and to

none others: Provided. That nothing in this
section shall be so construed as to authorize
the formation of banliing corporations for
the puri)ose of issuing or circulating money
or currency within this State, except the
federal currency and the notes of banks au-
thorized under the laws of the congress of
the United States; nor shall bank notes or
paper of any kind be permitted to circulate
as money in this State, other than the federal
currencj'' and the notes of banks authorized
by the laws of the congress of the United
States.

(As amended. Stats. 1869, 05.)

See Const., art. VIII, § 1. Circulation of bank
notes and paper prohibited. Const., art. YIII,

§ 6, and Statutes, § 816. Previous acts of formation

of corporations repealed. See § 828. But see,

also, §§ 830, 831.

[National bank, having its location in Nevada,
is a citizen of the State of Nevada. Davis v.

Cook, 9 Nev. 134; Quiglev v. R. R. Co., 11 id.

350; s. c, 8 Am. Corp. Cas. 343.
It is well settled that a corporation Is a citizen

of the State where it is created. Id. And can be
u " citizen of another State." Id.]

§ 803. Any three or more persons who may
desire to form a company for any one or
more of the purposes specified in the preced-
ing section, may make, sign and acknowl-
edge, before some person competent to take
the acknowledgment of deeds, and file and
have recorded in a book provided for that
purpose, in the office of the clerk of the
county in which the principal place of busi
ness of the company is intended to be lo-

cated, and a certified copy, under the hand
of the clerk and the seal of the court of said

county, in the office of the secretary of State,

a certificate, in which shall be stated the cor-

porate name of the company, the object for

which the same shall be formed, the amount
of its capital stock, the time of its exist-

ence — not to exceed fifty years — the num-
ber of shares of which the capital stock shall

consist, the number of trustees and their

names, who shall manage the concerns of

the company for the first six months, and
the name of the city, town or locality and
county in which the principal place of busi-

ness of the company is to be located.

Increasing capital stock. See §§ 820, 821. Dis-

solution. § 823. Changing principal place of busi-

ness. § 824. De facto corporations made de jure.

§§ 832, 833. Requirements of foreign corporation

doing business in State. §§ 1073, 1074.

[A " corporator," within meaning of Bankrupt
Act, is one of the constituents or stockholders of
the corporation. In re Lady Bryan Co., 1 Saw.
349.
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Certificate as evidence; corporate powers — Stats., §§ 804, 805.

A contract may be created by articles of incor-
poration, and corporation may be liable to a stock-
holder for failure to perform its duty. O'Connor
V. Ditch Co., 17 Nev. 245; s. c, 30 Pac. Rep. 882.
So held where injury was occasioned by other
stockholders. Id.

Certificate of incorporation is made for benefit
of public, not for corporation or stockholders, and
Incorporators cannot, as against creditors of cor-
poration, contradict their own certificate. Thomp-
son V. Lake, 19 Nev. 103; s. c, 7 Pac. Rep. 08.
And party signing certificate as subscriber to
stock cannot afterward, as against creditors, deny
such subscription. Id.]

§ 804. A copy of any certificate of incor-
poration, filed in pursuance of tliis act, and
certified by the county clerli of the county in
which it is filed, or his deputy, or by the
secretary of State, shall be received in all

the courts and places as prima facie evi-

dence of the facts therein stated.

§ 805. When the certificates shall have
been filed, the persons who shall have signed
and acknowledged the same, and their suc-
cessors, shall be a body corporate and politic,

in fact and in name, by the name stated in
their certificate, and by their corporate name
have succession for the period limited, and
power:

Corporate powers exercised by trustees. § 806.

Two or more corporations may consolidate. § 1075.

First. To sue and be sued in any court hav-
ing competent jurisdiction.

See Const., art. VIII, § 5. Copy of articles is

evidence. § 804. Trustees of dissolved corpora-

tion may sue. § 822. Service of process. §§ 3051,

3052, 3540. Injunction. § 3139. Attachment.
§§ 3149, 3150. Costs required of foreign corpora-

tion. §§ 3510 et seq. Proceedings In quo warranto.

§§ 3711 et sea.

[Assumption of old debts by new corporation
will enable creditors to maintain assumpsit against
corporation. Paxton v. M. & M. Co., 2 Nev. 257.
Corporation not liable for prior indebtedness of a
portion of stockholders, when. Id.
Foreign corporation within exception of statute

of limitations as to persons absent from State
when cause of action accrues. Robinson v. Im-
perial S. M. Co., 5 Nev. 45; State v. R. R. Co., 10
id. 48; Barstow v. Union, etc., Co., id. 386.
The court has jurisdiction to determine rights

of Individuals within its jurisdiction, each claim-
ing under a foreign corporation, although it may
have no jurisdiction over the corporation itself.

Curtis v. McCullough, 3 Nev. 202.
Stockholder or creditor cannot maintain suit for

injury to corporate rights, unless the corporation
refused to take proper measures to protect or
redress the same. Newby v. R. R. Co., 1 Saw. 64.
Owner of corporation bonds has same right as a

stockholder to maintain suit to protect corporate
rights. Id.
Corporation not liable to stockholders or cred-

itors for an error of judgment in choosing between
legal remedies deemed equally effective. Id.
Register in bankruptcy acquires no jurisdiction

over corporation, when. In re Lady Bryan Co.,
1 Saw. 349.
Trustees cannot authorize filing of petition in

bankruptcy. Vote of majority of corporators re-

quired. Id. And subsequent ratification by cor-
porators after adjudication does not cure this de-
fect of want of jurisdiction. Id.
Incapacity of corporation to hold property no

defense to an action by it for trespass. Cole, etc.,
Co. V. Virginia, etc., Co., 1 Saw. 470.

71

Same proportion of creditors must join in peti-
tion in bankruptcy against a corporation as
against individuals. In re Oregon, etc., Co., 3
Saw. 614. And such petition must allege the char-
acter of the corporation. Id.
Suing wrong corporation. Complaint cannot be

amended after wrong corporation has appeared
and answered. Little v. Virginia, etc., Co., 9 Nev.
317.
In action on note and mortgage, where corpora-

tion incidentally made a party, not necessary to
allege whether foreign or domestic, nor for what
purpose incorporated. Crow v. Van Sickle, 6 Nev.
146.
Power of corporation to make affidavit for re-

moval of cause to another jurisdiction discussed.
Quigley v. R. R. Co., 11 Nev. 350.
The fact that corporation is organized under

United States laws not enough, of itself, to give
United States circuit court jurisdiction. Magee
v. R. R. Co., 2 Saw. 447.
Where a complaint avers that the action was

commenced by a minority of the stockholders
" by express consent, direction and authority of
the corporation," it is not demurrable. Mining
Co. V. Ross, 20 Nev. 127; s. c, 18 Pac. Rep. 358
Contributory negligence; what is necessary to

defeat recovery. O'Connor v. Ditch Co., 17 Nev.
245; s. c, 30 Pac. Rep. 882; 9 Am. Corp. Cas. 542.
Stockholders can bring suit for damages against

corporation on account of mismanagement. Bur-
bank V. R. D. Co., 13 Nev. 431.
Corporation may be held liable for malicious

prosecution. Ricord v. R. R. Co., 15 Nev. 167.
Mistake in name of corporation in pleading,

judgment by default will not be set aside on ac-
count of. Jones V. Sulphur Co., 14 Nev. 172.
President authorized to institute injunction suit

without express authority from board of trustees.
Water Co. v. Leete, 17 Nev. 203; s. c, 30 Pac.
Rep. 702.
Corporation liable for money voluntarily ad-

vanced by foreman, though advanced without
special request. Martin v. Victor M. & M. Co.,
19 Nev. 180; s. c, 8 Pac. Rep. 161.
Receipt of corporation signed by persons own-

ing all the stock, admissible in evidence. Ditch
Co. \ Water Co., 19 Nev. 60; s. c, 6 Pac. Rep. 72.

Second. To make and use a common seal,

and to alter the same at pleasure.

Counterfeiting seal, penalty. § 4647.

[Presumption of authority to affix corporate
seal. Burden of proof upon party alleging the
want of authority. Evans v. Lee, 11 Nev. 194.
Corporation cannot execute a deed otherwise

than under its seal. In re St. Helen Mill Co., 3
Saw. 88. And a lien by way of mortgage can only
be created by a deed under seal. Id.]

Third. To appoint such officers, agents,
and servants as the business of the corpora-
tion shall require, to define their powers,
prescribe their duties, and fix their compen-
sation.

Trustees. § 806, and note. Agents of foreign
corporation. See §§ 1073, 1074. Directors. § 806,
and note.

[Stockholders' meeting has no authority to elect
a president and secretary of the corporation. In
re St. Helen M. Co., 3 Saw. 88.
Meeting of stockholders without notice is in-

valid. Id.
Unauthorized lease of mining property by presi-

dent, when not to be considered as ratified by
corporation. Yellow Jacket S. M. Co. v. Steven-
son, 5 Nev. 225; Hillyer v. Overman S. M. Co.,
6 id. 51; Lonkey v. Succor M. & M. Co., 10 id.
17. What knowledge on the part of corporation
it is necessary to show to establish ratification
of unauthorized act of president. Yellow Jacket
S. M. Co. V. Stevenson, supra.
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Corporate powers — Stats., §§ 805, 80G.

Where by-laws provide that meetings of stocic-

holders shall be eailed by the trustees, president
has no authoritv to rail sueh a meeting. Gnerrero
V. rettiuelli, 10 Nev. 141; s. e., 5 Am. Corp. Cas.
51t).

Offleers of a eorporation are not recognized as
sueh in a state in which the corporation does not
exist, hut a forcisrn corporation may have agents
In any State. Curtis v. McCnllough. S Nev. 'M'2.

Officers who cannot bind tlie company by con-
tract directly cannot do so indirectly or by mis-
represontatiou. Hillver v. Overman S. M. Co., 6
Xev. f)!: Yellow Jacket S. M. Co. v. Stevenson,
5 id. 224.

Privity or knowledge of the managing officers

is privit.v or knowipdge on tl"» i>art of ^he cor-
poration "itself. Lord v. Goodall, 4 Saw. 292.

What is necessar.v to make corporation liable

on contracts made bv officers or agents. Edwards
V. Water Co.. 21 Xev. 400; s. c. .•^4 Pac. Rep. HSl.

The implied, incidental powers of a corporation
are not to be lightly inferred as existing in its

officers. Id. To constitute a ratification, by cor-
poration, of unauthorized acts of agents, every
detail of the transaction must be made known to
principal. Id. When affirmative authority from
trustees is necessary to aiithorize officers to exe-
cute a note, the same character of authority Is

required to enable tliem to renew it. Id.

Stockholders not assenting thereto will not be
bound by any custom adopted and pursued by
officers of corporation in contravention of its ar-

ticles of incorporation. O'Connor v. Ditch Co.. 17
Xev. 24.5: s. c.. ?,0 Pac. Rep. 882; s. c, 9 Am. Corp.
Cas. .542.

When president of a corporation may execute a
deed and donate lands to a county. State v.

Glenn. 18 Xev. .%5; s. c. 1 Pac. Rep. 180.

Foreman of raining corporation not entitled to
wages when absent on jurv duty. Martin v. Min-
ing Co.. 18 Xev. 303; s. e.. 3 Pac. Rep. 488.

Authoritv of president of corporation discussed.
Steel v. Mining Co., 13 Xev. 486.
Declarations of agent of corporation admissible,

when. Scoalaris v. R. R. Co., 18 Xev. 155; s. c.,

I Pac. Rep. 835.]

Fourth. To require of them such security

as may be thought proper for the fulfillment

of their duties, and to remove them at will,

except that no trustee shall be removed from
office unless by a vote of a majority of the
stocliholders, as hereinafter provided.

See § 806.

[When trustees cease to be officers. Ditch Co.
V. Water Co.. 17 Xev. 100: .s. c, 30 Pac. Rep. 695;
8. c, 9 Am. Corp. Cas. 537.]

Fifth. To purchase, hold. sell, and con-
vey such real and personal estate as the pur-
poses of the corporation sliall require.

Foreign corporation may hold land. § 2655. Pri-

vate property not to be taken without compensa-
tton. Const., art. I, § 8; art. VIII, § 7.

[Corporation cannot make a deed unless the
directors meet as a board and so determine; and
the only evidence of such meeting and action is

the " record," kept by the secretary. In re St.
Helen M. Co., 3 Saw. 88.
A corporation formed in California may hold

land in this State. Whitman, etc., Co. v. Baker,
3 Xev. ,386. Question whether such corporation
could hold more land than is allowed to be held
by a Xevada corporation discussed. Id.
President of corporation may execute deed and

donate lands to a county. State v. Glenn, 18 Nev.
35; s. e., 1 Pac. Rep. 186.]

Sixth. To make by-laws not inconsistent
with the Constitution of this State, or Con-
stitution of the United States.

[A by-law contrary to charter Is void. Corey v.
Curtis, 9 Nev. 325.
Adoption of by-laws by long use. Id.
If so authorized b.v charter, corporation ma.v

make by-laws regulating and limiting transfers
of stock. Pendergast v. Bank, 2 Saw. 108.]

Seventh. The management of its property,

the regulation of its affairs, the transfer of

its stoclv, and for carrying on all kinds of
business within the objects and purposes of
the company, as expres.sed in its articles of
incorporation.

Transfer of stock. § 810.

[Corporation, like an individual, may be bound
upon an implied contract, provided it be within
the scope of its corporate authority. Tucker v.

Virginia City, 4 Xev. 20.
Acceptance of treasury notes on gold coin con-

tracts is a complete satisfaction of the debt. Gil-
man V. Douglass Co., 6 Xev. 27.
Contract by mining corporation for construction

of tunnel to drain mine is not ultra vires. Tunnel
Co. V. Mining Co., 19 Nev, 121; s. c, 7 Pac. Rep.
271.

Sale of stock, not void, when. Marshall v.
Golden Fleece Co., 16 Nev. 156.
Transfer of certificates of mining stock; when

true owner is estopped from arresting title. Gass
V. Hampton, 16 Xev. 185.]

Every corporation in this State shall have
tlie power, whenever at any assessment sale

of the stock of said corporation no person
will take the stock and pay the assessment
thereon, to purchase such stock and hold the
same for the benefit of the corporation. All
purchases of its own stoclv by any corpora-
tion in this State which have been previously
made at assessment sales whereat outside
parties have failed to bid, and which pur-
chases were for the amount of assessments
due. and costs or otherwise, shall be held
valid, and as vesting the legal title to the
same in said corporation. The stock so pur-
chased shall be held subject to the control of
the remaining stockholders, who may make
such disposition of the same as they deem
fit. "Whenever any portion of the capital
stock of any corporation is held by the said
incorporation by purchase, a majority of the
remaining shares of stock in said incorpora-
tion shall be held to be a majority of the
shares of the stock in said incorporated com-
pany, for all purposes of election or voting
on any question before a stockholders'
meeting.

[Corporation having issued full number of au-
thorized shares, no court can rightfully direct
the issuance of other shares unless some of those
issued were void. Smith v. U. A. M. Co., 1 Xev.
423. A mistake in the issuance of stock may be
corrected by a court of equity by proper decree,
but not so as to injure an innocent purchaser. Id.]

§ 806. The corporate powers of the corpo-
ration shall be exercised by a board of not
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less than three trustees — who shall be
stockholders in the company — who shall,

before entering upon the duties of their
office respectively, take and subscribe to an
oath, as prescribed by the laws of this
State, and who shall, after the expiration of
the term of the trustees first elected, be
annually elected by the stockholders, at such
times and place within the State, and upon
such notice, and in such manner as shall be
directed by the by-laws of the companj-;
but all elections shall be by ballot, and
every stockholder shall have the right to
vote in person or by proxy, the number of
shares owned by him for as many persons
as there are trustees to be elected, or to
cumulate said shares and give one candidate
as many votes as the number of trustees
multiplied by the number of his shares of
stock shall equal, or to distribute them on
the same principle among as many candi-
dates as he shall think fit, and such trustees
shall not be elected in any other manner;
and the person or persons receiving the
greatest number of votes shall be trustee or
trustees. Whenever any vacancy shall hap-
pen among the trustees by death, resigna-
tion, or otherwise, except by removal and the
election of his successor, as herein provided,
it shall be filled by appointment of the
board of trustees. On petition of the stock-
holders holding the majority of the stock
actually issued by any coi-poi-ation formed
under this act, to the district judge of the
district where said corporation has its actual
place of business, verified by the signers, to
the effect that they are severally the holders
of to the number of shares set opposite their
signatures to the foregoing petition, the
district judge shall issue his notice to the
stockholders of said company that a meeting
of the stockholders will be held at the court-
room of the district court, in the county in
which is said principal place of business,
stating the time, not less than five nor more
than ten days after the first publication of
said notice, and the object to be taken into
consideration, the removal of officers of said
company, which notice, signed by said dis-

trict judge, shall be published daily, in a
daily newspaper published in said county,
for at least five days before the time for the
meeting, or if there be no daily newspaper
published in said county, then in such man-
ner as the district judge shall direct. At the
time appointed by said notice the said dis-

trict judge shall appoint a secretary of the
meeting, and shall thereupon hear the proofs
of those claiming to be stockholders in said
corporation, and only those showing a right
to vote, or their proxies, shall take part in
the further proceedings. Said judge shall
decide who are entitled to vote, in a sum-
mary way, and his decision shall be final.

If it appears at the time appointed, or within
one hour thereafter, holders of less than
one-half the whole number of shares actu-
ally issued, or their proxies, are present the

meeting shall be dissolved; but if the holders
of more than one-half of the shares actually
issued, or their proxies, are present they
shall proceed to vote, the secretary calling
the roll, wliicli he shall prepare by setting
down the names of persons held to be entitled
to vote, and the number of shares held by
each, and such persons voting yea or nay,
as the case may be. The secretary shall
enter the same upon his list, and when he
has added up the list and stated the result
he shall sign the same and hand it to the
judge, who shall declare the result. If the
result of the vote is that the holders of a
majority of all the shares of the company
actually issued, or their proxies, are in
favor of the removal of one or more of the
officers of the company, the meeting
shall then proceed to ballot for offi-
cers to supply the vacancies thus created.
Tellers shall be appointed by the judge,
who shall collect the ballots and deliver
them to the secretary, who shall count the
same in open session, and, having stated the
result of the count in writing, shall sign
the same and hand it to the judge, who
shall announce the result of the meeting.
The judge shall thereupon issue to each
person chosen a certificate stating that from
the date of such meeting until the next
annual election, unless removed under the
provisions hereof, he is entitled to exercise
and fill the office to which he is chosen, and
shall indoi-se upon or annex to said petition
a report of the proceedings of said meeting,
and an order requiring that all books, papers,
and all property and effects of said coi-pora-
tion be immediately delivered to the officers
elect, and shall sign the same and file it
with the clerk of his court, and thereafter
any disobedience to said order may be pun-
ished as other contempts of court, and
obedience thereto may be enforced by the
court of said district. The district judge
shall preside at said meeting and put to
vote such proper motions as he may be re-
quested to submit to the meeting. ' In de-
ciding any conti'overted question that may
arise, he shall have the power to adminis-
ter oaths and take testimony, either orally or
ex parte affidavits. For all the services in
these proceedings the county clerk shall re-
ceive twenty dollars.
(As amended, Stats. 1875, 68; 1881, 34.)

Duties of trustees. See §§ 822. 827. Personal
liability. See § 814. Executors, guardians, etc..
may vote stocli. § 812.

[Under laws of California the manner of elect-
ing trustees of mining corporation may be regu-
lated by tlie by-laws; but the substance must be
in conformity with the statute. Corey v. Curtis
9 Xev. 325; s. c, 5 Am. Corp. Cas. 509. Such elec-
tion IS a corporate act and must be exercised as
required by the charter. Id. No legal election of
trustees, when. Guerrero v. Pettinelli, 10 Nev
141; s. c, 5 Am. Corp. Cas. 516.
When law requires annual election of trustees

the election must take place substantially every
twelve calendar months. Curtis v. McCulloueh
3 ^ev. 202. Duties of trustees. Id.

'
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Term of first board of trustees. State ex rel.

F\a.(ig V. Lady B. M. Co.. 4 Nev. 4(HI. Discretion

of trustees as" to time of election. Id. Substituted

trustees do not mal<e new board. Annuai election

for new board must be held as provided by law,

same as if there had been no changes. Id.

Demand for annual election of tru.'<tees, upon
whom served. State v. Wright. 10 Xev. 167. The
legal right to have an annual election of trustees

belongs to any stockholder, independent of the
number of shares of stock ho owns. Id.

Trustees can onlv bind corporation when they
are together as a board, acting as such. Hillyer

V. Overman S. M. Co., G Nev. 51.

Trustee will not be held individually liable

for unauthorized act of other trustees, of which
he was ignorant, unless he afterward ratifies It.

Fdwards v. Water Co., 21 Nev. 469; s. c., 34 Pac.

Rep. 381. ^ ,. ,

When corporation not bound by acts of direct-

ors. Ricord V. R. R. Co., 1.5 Nev. 167.

Directors mav perform acts outside of State.

Bassett v. Mining Co., 15 Nev. 293. And may
execute a deed of trust to himself. Id.

Bonds Issued to directors not void, and a third

partv, who cannot pretend to have been injured

thereby, will not be heard to complain of it. Id.l

§ 807. If it shall happen, at any time, that

an election of trustees shall not be had on

the day designated by the by-laws of the

company, the corporation shall not for that

reason be dissolved, but it shall be lawful,

on any other day, to hold an election for

trustees, in such manner as shall be pro-

vided for in the by-laws of the company,
and all acts of the trustees shall be valid

and binding on the company until their

successors shall be elected. Whenever a

majority of any newly elected board of trus-

tees shall fail to qualify and file in the office

of the company their oath of office, within

thirty days from the day of their election,

it shall be the duty, of any officer of the

company upon the request of owners in

said company representing not less than one-

third of the capital stock of the corporation

owned in the company, to call a meeting
of the stocliholders of said company, which
meeting, when assembled, shall have power
to elect trustees to supply the place of those

who have failed to qualify; but such trus-

tees may qualify and enter upon the duties

of their office at any time after the said

thirty days, if such meeting for a new
election shall not have been called.

(As amended, Stats. 1866, 79.)

§ 808. A majority of the whole number of

trustees shall form a board for the transr

action of business, and every decision of a
majority of the persons duly assembled as

a board shall be valid as a coii^orate act.

§ 809. The first meeting of the trustees
shall be called by a notice signed by one
or more of the persons named trustees in

the certificate, setting forth the time and
place of the meeting, which notice shall be
either delivered personally to each trustee,

or published at least twenty days in some
newspaper of the county in which is the
principal place of business of the corpora-
tion, or if no newspaper be published in
the county, then in some newspaper nearest
thereto in the State.

§ 810. Whenever the capital stock of any
coi-poration is divided into shares, and cer-

tificates thereof are issued, the stock of the
company shall be deemed personal estate.

Such shares may be transferred by indorse-

ment and delivery of the certificate thereof,

such indorsement being by the signature of
the proprietor, or his or her attorney, or
legal representative; but such transfer shall

not be valid except between the parties
thereto, until the same shall have been so
entered upon the books of the corporation
as to show the names of the parties by dind

to whom transferred, the number or designa-
tion of the shares, and the date of the trans-
fer. In all cases in which shares of stock
in corporations now existing, or hereafter
incoi-porated under any law of this State,

are held or owned by a married woman such
shares may be transferred by her, her agent
or attorney, without the signature of her
husband, in the same manner as if such
married woman were a femme sole. All
dividends payable upon any shares of stock
of a coi"poration held by a married woman,
may be paid to such married woman, her
agent, or attorney, in the same manner as if

she were unmarried. And it shall not be
necessary for her husband to join in re-

ceipt therefor; and any proxy or power given
by a married Avoman, touching any share
of stock of any corporation owned by her,

shall be valid and be binding, without the
signature of her husband, the same as if

she were unmarried.

Term " personal property " Includes stock.

§ 1081. Taxation of stock. Act 1, at p. 19.

[If so authorized by charter, corporation may
make by-laws regulating and limiting transfers of
stock. 'Pendergast v. Bank, 2 Saw. 108.]

§ 811. (As amended by act approved
March IS. 1891.) The stockholders of any
corporation formed under this act, may in

the by-laws of the company prescribe the
times, manners and amounts in which the
payment of the sums subscribed by them re-

spectively shall be made; but in ease the
same shall not be so prescribed, the trustee*
shall have power to demand and call in

from the stockholders the sums by them
subscribed, at such times and in such man-
ner, payments or installments, as they may
deem proper. The trustees shall also have
power, at such time and in such amount, as
they may from time to time deem the in-

terests of the cox-poration to require, to levy
and collect assessments upon the capital

stock of the corporation, as herein provided.

Notice of each assessment shall be givea
to the stockholders personally, or by pub-
lication once a week for at least four weeks,
in some newspaper published in the county
in which the principal place of business of
the company is located, and in a newspaper
published in the county wherein the prop-

erty of the company or corporation is.
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situated, and if no paper be publislied in

eitlier of sucli counties, tlien in tlie news-
paper publislied nearest to the said princi-

pal place of business in tlie State. If after
such notice lias been given, any stockholder
shall make default in tbe payment of the
assessment upon the shares held by him, so
mauy of such shares may be sold as will

be necessary for the payment of the assess-
ments upon all the shares held by him, her
or them, together with all costs of adver-
tising and expenses of sale. The sale of
said shares shall be made at the office of

the company at public auction to the highest
bidder, after a. notice thereof published for

four T\'eeks, as above in this section directed;
and at such sale the person who shall pay
the assessment so due. together with the
expenses of advertising and sale, for the
smallest number of sJiares, or portion of a
share, as the case maj* be, shall be deemed
the highest bidder.

[Evidence necessary to show party to be a
stockholder in banking corporation. Ross v. Bank,
20 Nev. 191.

What constitutes a stockholder under statutes
of this State. Rankin v. Leete, 16 Nev. 242; s. c,
8 Am. Corp. Cas. 361. One who " holds " shares
of stock, issued in his name, is recognized as a
stockholder as well as one who " owns " them.
A stockholder in a banking corporation cannot

be held liable for unpaid subscriptions, in an
action at law against him as the garnishee of
the principal debtor. McKelvey v. Crockett, 18
Nev. 238; s. c, 2 Pac. Rep. 386.
Unpaid subscriptions a trust fund for benefit

of creditors. Thompson v. Lake, 19 Nev. 103; s. c,
7 Pac. Rep. 68.

Any secret arrangement between corporation
and stockholders by which responsibility of stock-
holders is made less than appears on certificate
is void as against creditors. Id.
Stockholder who is also a creuitor cannot offset

unpaid subscription as against general indebted-
ness of corporation. Id.
When such stockholder may participate ratably

with other creditors in trust fund. Id.

In suit brought to subject equitable assets of
eorporatiou to claim of creditors, not necessary to
make all stockholders defendants. Any stock-
holder may be sued for amount of his unpaid
subscription, and has his remedy for contribution
against others owing unpaid subscriptions. Id.

Where mauy have a common interest, one may sue
for benefit of all, and those who come in and
establish their claims share with plaintitf in bene-
fits of decree. Id. Creditor who brings suit not
required to give notice to others, or get their
consent. Id.

Not necessary for creditor, before instituting
suit to compel payment of subscriptions, to
make an effort to compel the corporation to make
the- call. Thompson v. Iluffakor, 19 Nev. 171; s. c,
7 Pac. Rep. 870. Unpaid subscriptions, when stat-
ute ol limitations does not anpl^ to. Id. Claim
lor need not be presented to estate for allowance.
Thompson v. Bank, 19 Nev. 242; s. c, 9 Pac. Rep.
121. Call for assessment on, not necessary before
suit. Id.

Action against trustees by stockholders for levy-
ing ununecessary assessments with intent to de-
fraud; sufliciency of complaint; corporation a
proper party. Marshall v. Golden Fleece Co., 16
Nev. 156.]

§ 812. Whenever any stock is held by any
person as executor, administrator, guardian
or trustee, he shall represent such stock at

all meetings of the company, and may vote
accordingly as a stockholder.

Election of trustees. § 806.

§ 813. Any stockholder may pledge bis
stock, by a delivery of the certificates, or
other evidence of his interest, but may nev-
ertheless represent the same at all meetings
and vote as a stockholder.

Transfer of stock. § 810.

§ 814. It shall not be lawful for the trus-

tees to make any dividend except from the
net profits arising from the business of the
coiporation; nor to divide, withdraw, nor
in any way pay to the stockholders, or any
of them, any part of the capital stock of
the company; nor to reduce the capital stock,

unless in the manner prescribed in this act;

and in case of any violation of the provi-
sions of this section, the trustees, under
whose administration the same may have
happened, except those who may have
caused their dissent thereto to be entered
at large on the minutes of the board of
trustees at the time, or were not present
when the same did happen, shall, in their
individual and private capacities, be jointly
and severally liable to the corporation, and
the creditors thereof, to the full amount so
divided, withdrawn or reduced, or paid out;
Provided, That this section shall not be con-
strued to prevent a division and distribution
of the capital stock of the company, which
shall remain after the payment of all its

debts, upon the dissolution of the coi^pora-

tion or the expiration of its charter.
(As amended, Stats. 1866, 188.)

Increase or decrease of capital stock. §§ 819,

820.

§ 815. The total amount of debts of the
coi'poration shall not at any time exceed the
amount of capital stock actually paid in,

and in case of an excess, the trustees under
whose administration the same may have
happened, except those who may have
caused their dissent therefrom to be entered
at large on the minutes of the board of trus-

tees at the time, and except those not pres-
ent, when the same did happen, shall in

their individual and private capacities be
liable jointly and severally, to the said cor-

poration, and in event of dissolution, to
any of the creditors thereof, for the full

amount of such excess.

[See Paxton v. M. & M. Co., 2 Nev. 257.]

§ 816. No corporation organized under this

act shall, by any implication or construc-
tion, be deemed to possess the power of
Issuing bills, notes, or other evidences of
debt, for circulation as money.

See § 802 and Const., art. VIII, § 6.
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§ 817. It shall be the duty of the trustees

of every company ineoi-porated under this

act to keep a book, eontainiu!? the names of

all persons, alphabetically arranged, who
are or shall become stockholders of the cor-

poration, and showing the number of shares

of stock held by them respectively, and the

time when they became the owners of such

shares; which book, and all other books
of the company, during the usual business

hours of the day. on every day excei)t Sun-

day and the legal holidays, shall be open
for the inspection of stockholders of the

company, at the office of the principal place

of business of the company; and nny stock-

holder or creditor of the company may have
the right to demand and receive from the

clerk, or other officer having the charge of

such, a certified copy of any entry therein,

or to demand and receive from any clerk,

or officer, a certified copy of any iiaper

placed on file in the office of the company,
and such book or certified copy shall be
presumptive evidence of the facts therein

stated, in any action or proceeding against

the company, or any one or more of the
stockholders.

See § 829.

S 818. If at any time the clerk, or other

officer having charge of such book, shall

make any false entry, or neglect to make
any proper entry thei'«in, or having the
charge of any papers of the company, shall

refuse or neglect to exhibit the same, or

aUoW the same to be inspected, or extracts

to be taken therefrom, or to give a certified

copy of any entry, as provided in the pre-

ceding section, he shall be deemed guilty of

a misdemeanor, and shall forfeit and pay
to the party injured a penalty of not less

than one hundred dollars nor more than one
thousand dollars, and all damages resulting

therefrom, to be recovered in an action for

debt in any court having competent juris-

diction in the county in which the principal

place of business of the corporation is

located.

§ 819. Any company incorporated under
this act may. by complying with the pro-

visions herein contained, increase or di-

minish its capital stock to any amount
which may be deemed sufficient and proper
for the piuiioses of the corporation: but be-

fore any corporation shall be entitled to

diminish the amount of its capital stock, if

the amount of debts and liabilities shall
exceed the sum to which the capital is pro-
posed to be diminished, such amount shall
be satisfied and reduced so as not to exceed
the diminished amount of the capital.

§ 820. AVhenever it is desired to increase
or diminish the amount of capital stock, a
meeting of the stockholders shall be called
by notice signed by at least a majority
of the trustees, and published at least eight
weeks in some newspaper published in the

county where the principal place of busi-
ness of the company is located; or if no
newspaper is published in tbe county, then
in some newspaper nearest thereto in the
Stat^, Avhich notice shall specify the object
of the meeting, the time and place where
it is to be held, and the amount which it is

proposed to increase or diminish the capital,

and a vote of two-thirds of all the shares
of stock shall be necessary to increase or
diininish the amount of the capitjil stock.

§ S21. If at a meeting so called, a sufficient

number of votes have been given in favor
of increasing or diminishing the amount of
capital, a certificate of the proceedings,
showing a compliance with these provisions,

the amount of capital actually paid in, the
whole amount of debts and liabilities of
the company, and the amount to which the
capital stock is to be increased or diminished,
shall be made out and signed and verified

by the afl3davit of the chairman and seci'e-

tai-j- of the meeting, certified to by a ma-
jority of the trustees and filed as required
by the second section of this act; and when
so filed the capital stock of the coiporation
shall be increased or diminished to the
amount specified in the certificate.

§ 822. Upon the dissolution of any cor-

poration formed under this act. the trus-

tees at the time of the dissolution shall be
trustees of the creditors and stockholders
of the coi-poration dissolved, and shall have
power and authority to sue for and recover
the debts and property of the corporation,
by the name of trustees of such corporation,
collect and pay the outstanding debts, settle

all its affairs, and divide among the stock-
holders the money and other property that
shall remain after the payment of the debts
and ueeessaiy expenses.

§ 823. Any corporation formed under this

act may dissolve and disincorporate itself

by presenting to the district judge of the
district in which the office of the company
is located a petition to that effect, accom-
panied by a certificate of its proper oQicers
setting forth that at a meeting of the stock-
holders, called for the puii)ose, it was de-
cided by a A'ote of a majority of the stock-
holders to disincorporate and dissolve the
incorporation. Notice of the application shall
then be given by the clerk, which notice
shall set forth the nature of the application,
and shall specify the time and place at
wliich it is to be heard, and shall be pub-
lished in some newspaper of the county
once a week for eight weeks, or if no news-
paper is published in the county, by pub-
lication . in the uew.spaper nearest thereto
in the State. At the time or place ap-
pointed, or at any other time or place to
which it may be postponed by the judge,
he shall proceed to consider the application,
and if satisfied that the corporation has
taken the necessary preliminary steps and
obtained the necessary vote to dissolve it-
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self, and that all claims against the cor-
poration are discharged, he shall enter an
order declaring it dissolved.

Dissolved minhig corporation. § 827. Corpora-
tion not dissolved by failure to elect trustees.

§ 807.

§ 824. Any corporation desiring at any
time to remoA'e its principal place of busi-

ness into some other county in the State,

sliall tile in the otfice of the county clerk of

such county a certified copy of its certifi-

cate of incorporation. If it is desired to

remove its principal place of business to

some other city, town or locality within the
same county, publication shall be made of

such removal at least once a week for four
weeks in the newspaper pulilislied nearest
the city, town or locality from which the
principal place of business of such corpora-
tion is desired to be removed. The forma-
tion or corporate acts of no corporation here-
tofore formed under this act shall be ren-

dered invalid by reason of the fact that its

principal place of business may not have
been designated in its certificate of incor-

poration; Provided, That within six months
from the passage of this act such corpora-
tion sliall cause publication to be made once
a week for at least four weeks in the news-
paper pulilished nearest the city, town, or
locality where the principal place of business
of such corporation has in fact been located,

designating the city, town, or locality, and
county Avhere its principal place of business
shall be located. On compliance witli the
provisions of this section, in the several
cases herein mentioned, the principal place
of business of any coiiioration sliall be
deemed established or removed at or to any
designated city, town or locality and county
in the State.

§ 825. In corporations already formed, or
which may hereafter be formed under this

act, where the amount of the capital stock
of such corporation consists of the aggre-
gate valuation of the whole number of feet,

shares, or interest in any mining claim in

this State, for the working and development
of which such corporation shall be or has
been formed, no actual subscription to tlie

capital stock of such corporation shall be
necessary, but each owner in said mining
claim sliall be deemed to have subscribed
such an amount to the capital stock of such
corporation as under the by-laws will repre-
sent the value of so much of his or her
interest in said mining claim, the legal title

to which he or she may by deed, deed of
ti'ust, or other instrument, vest or have
vested in such corporation for mining pur-
poses, such subscription to be deemed to

have been made on the execution and de-
livery to such corporation of such deed,
deed of trust or other instrument, nor shall
the validity of any assessment levied, or
which may hereafter be levied by the board

of trustees of such corporation be affected
by reason of the fact that the full amount
of the capital stock of such corporation,
as mentioned in its certificate of incorpora-
tion, shall not have been subscribed as pro-
vided in this section; Provided, That the
greater portion of said amount of capital
stock shall have been subscrilied; And, pro-
vided further. That this section shall not
be so construed as to prohibit the stock-
holders of any corporation formed, or which
may be formed for mining purposes, as pro-
vided in this section, from regulating the
mode of making subscriptions to its capital
stock and calling in the same bv by-laws or
expressed contract.

Sai
[See Smith v. Mfg. Co., 1 Nev. 423; O'Meara v.
ime, 2 id. 112.]

§ S2G. All coiiiorations already formed, or
which may hereafter be fornu^d under this
act for mining purposes, sliall be governed
by the mining laws of the district where
the mine is located; Provided, That the
amount of money so expended in incorporat-
ing said company, and tlie procuring of the
necessary books for said corporation, shall
be deemed in law as so much money ex-
pended in working the claim,

§ 827. AVhen any mining incorporation,
holding or working any mine or mines in
this State, shall disincorporate under the
provisions of this act, the board of trustees
of said corporation shall convey by deed,
to the stockholders of said company, all
mines and other property of said corpora-
tion, in proportion to tlie amount of stock
each stockholder shall hold in tlie mine or
mines, and other property owned by said
coiiioration, which deed shall be recorded
in the office of the county recorder of the
county in which the mine is located.

§ 828. An act entitled " An act to provide
for the formation of corporations for cer-
tain purposes," approved December twen-
tieth, one thousand eight hundred and sixty-
two; also an act amendatory of and supple-
mentary to an act entitled " An act to
provide for the formation of coniorations
for certain purposes," approved December
twentieth, one thousand eight hundred and
sixty-two; approved February nineteenth,
one thousand eight hundred and sixty-four,
are hereby repealed.

See §§ 830, 831.

§ 829. Corporations formed under the pro-
visions of this act for mining, milling, or
ore reduction purposes, may subscribe to
and become stockholders in any corporation,
company or association now formed, or
which may hereafter be formed, for the pur-
pose of constructing any tunnel, shaft or
other Avork, Avhich may be calculated to aid
or facilitate the exploration, development or
working of any mine or mining ground in
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this State; and any coi-poration so becoming
a stocliholcler therein shall, in proportion

to its interest, bo subject to all the lia-

bilities, and entitled to all the rights and
privileges of an individual stockholder.

(As amended, Stats. 1SG7, 44.)

AN ACT to ext-end the provisions of an act

entitled "An act to provide for the forma-

tion of corporations for certain purposes,"

approved March 10, 18G5; to corporations

created prior to that time, and to confirm

proceedings talcen for the purpose of dis-

incorporating corporations, and for the pur-

pose of increasing the capital stock of

ooii)orations.

(Approved Jauuarj^ 16, 1SG6, 46.)

Whereas. It is doubtful whether certain

sections of the act referred to above apply

to coii^orations created and formed prior to

the passage of said act; therefore,

§ 830. Section 1. The act entitled " An act

to provide for the formation of corporations

for certain punioses," approved March tenth,

eighteen hundred and sixty-five, [§§ 802-829]

and each section and provision thereof, shall

apply to all corporations created or formed,

or doing business in this State, or the late

territory of Nevada, prior to the passage of

said act, and shall constitute the rule for the
government and management of the affairs

and business of such corporations.

§ 831. § 2. All orders or decrees made by
any court or judge in this State, since March
the tenth, one thousand eight hundred and
sixty-five, disincorporating or dissolving any
corporation created or formed, or doing busi-

ness in tins State, or tbe late territox-y of

Nevada, prior to said date, and all certifi-

cates of the proceedings of stockholders'

meetings of such corporations, held for the
purpose of increasing or diminishing the

amount of the capital stock of the same,
are hereby ratified, confirmed, and made
valid; and all orders made as aforesaid, and
all proceedings had and taken in pursuance
to and by virtue thereof, are hereby ratified

and made valid; and all the certificates afore-

said, having for their object the increase or

diminution of the capital stock of such coi*-

poration, and filed as provided in section 2

of said act of March tenth, are made valid,

and from the time of the filing thereof, tlie

capital stock of the coqwration named in

any such certificate, shall be deemed in-

creased or diminished as thei'ein provided;
and all proceedings subsequently had and
done under, in pursuance to, and having
refei'ence to said certificate, and the laws
applying thereto, shall be valid and effectual
for all purposes.

§ 832. All associations or companies here-
tofore organized and acting in the form and
manner of coi-porations, and that have filed

certificates for the purpose of being incor-
porated, in the otfice of the county clerk,

in which the principal place of business of
the company is intended to be located, and
a certified copy of the same in the office of

the secretary of State, but whose certificates

are in some manner defective, or have been
improperly acknowledged, or have been
acknowledged before a person not authorized
by law to make such acknowledgments, or
where a conveyance has been made to the
persons named in the certificate of incor-

poration as trustees, prior to the filing of
the certificate of incorporation as above
stated, are hereby declared to be and to
have been a corporation from the date of
filing of such certificate, in the same manner,
and with like effect and intent, as if such
certificates were without fault and properly
acknowledged before an officer having au-
thority to take such acknowledgments, and
such conveyances or deeds shall l)e held and
construed to convey to the corporations re-

spectively, the title and estate mentioned
therein, for the uses and purposes, in such
conveyances or deeds as expressed therein.

§ 833. Nothing herein contained shall be
held or construed so as to impair any rights
which have heretofore been acquired by or
vested in any person or persons whatsoever.

See Const, art. I, § 15.

Foreign Corporations.

§ 1073. Every incorporated company or as-

sociation created and existing under the laws
of any other State, or of any foreign govern-
ment, shall file in the office of the county
recorder of each county in this State,
wherein such corporation is engaged in
carrying on business of any character, a
properl.v authenticated copy of their cer-
tificate of incorporation, or of the act or
law by which such corporation was created,
with a proper certificate of the officers of
the coiporation as to the genuineness of the
same; and to each of such certificates shall
l>e appended a duly certified list of the offi-

cers of such corporation, which said list,

with the proper supplemental certificate,

sliall be corrected as often as a change in
sucli officers occurs; and a copy of such cer-

tificate, duly certified to by the county
recorder wherein such certificate is filed,

may be introduced in evidence to prove the
fact of the existence of such corporation,
without further proof.
(As amended. Stats. 1877, 57.)

§ 1074. Any person or persons who shall

act as the managing agent or superintendent
of any such corporation, in conducting or
carrying on any business of sucla con^ora-
tion, in any of the counties of this State,

without any sucli certificate Iiaving been
filed as required by section one of this act,

shall be deemed guilty of a misdemeanor,
and on conviction shall be fined not less than
fifty nor more than five hundred dollars, to
which may l)e added imprisonment in the
county jail for any period not exceeding
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six months; Provided, That in all actions
against such corporations, associations or
companies, which have neglected to file the
proper certificate or act of their incoi-pora-
tion, as heretofore provided, it shall be suffi-

cient to establish the legal existence of such
corporation by the proof of their acting as
such.
(As amended. Stats. 1877, 57.)

Foreign corporation may hold real estate and
exercise right of eminent domain. §§ 2Qd5, 2656.

Security for costs required. §§ 3510, 3511.

[Existence of corporation created in another
State will be recognized by courts of this State,
and power of such corporation and its olBcers
will be inquired into. Curtis v. MoCullough, 3
Nev. 202.
Officers of a corporation are not recognized as

such in a State in which the corporation does
not exist. But a foreign corporation may have
agents in any State. Curtis v. McCullough, 8
Nev. 202. Foreign corporation within exception
of statute of limitations as to persons absent
from the State when cause of action accrued.
Robinson v. Imperial S. M. Co., 5 Nev. 45; State
v. R. R. Co., 10 id. 48; Barstow v. Union, etc.,
Co., id. 3S6.]

§ 1074a. Every incorporated company or
association created and existing under the
laws of any other State or territory, or
foreign government, or the government of
the United States, owning property or do-

ing business in this State, shall appoint and
keep in this State an agent upon whom all

legal process may be served for such cor-

poration or association. Such corporation
shall file a certificate, properly authenticated
by the proper oflicers of such company, with
the secretary of State, specifj-iug the full

name and residence of such agent, which
certificate shall be renewed by such com-
pany as often as a change may be made
in such appointment, or vacancy shall occur
in such agencj'.

§ 1074b. Any and all legal process may
be served upon such company, by delivering
to such agejit personally, a copy of such
process, which shall be legal and valid.

§ 1074c. If any such company shall fail to

appoint such agent, or fail to file such cer-

tificate for ninety days after the passage of
this act, or for ten days after a vacancy
occurs in such agency, then it shall be law-
ful to serve such company with any and
all legal process by delivering a copy to the
secretary of State, and such service shall
be valid to all intents and purposes; Pro-
vided, That in all cases of service under
this act, the defendant shall have forty
days in which to answer or plead. This
act shall be as giving an additional mode
and manner of serving process and as not
affecting the validity of any service of pro-
cess hereafter made, which would be valid
under any statute now in force.

§ 1075. All and any corpoi'ations heretofore
or hereafter formed in the State of Nevada,

and under its laws, upon the written consent
or request of the holder or holders of three-
fourths of the stock thereof, filed with the
secretary of the corporation to be affected,
shall have the power and right to con-
solidate all corporate franchises and prop-
erty of every name and nature with any
other then existent corporation or corpora-
tions of the State of Nevada, or of any State
or territory in the United States of America,
as may be agreed by the boards of trustees
or directors of the corporations consolidating.

§ 1076. Such consolidation shall not re-
lieve the consolidating corporations, or either
of them, from any liabilities, nor shall it ex-
tinguish or limit any franchise or right. It
shall be evidenced by a certificate, under
the corporate seals of the consolidating cor-
porations, signed by the president and secre-
tary of each, briefiy reciting the act or acts
sought to be accomplished, and generally
the property sought to be conveyed or as-
signed, together with the name of the re-
ceiving corporation, which may be that of
either of the consolidating corporations, or
a new one. Such certificate shall, without
further conveyance or assignment, operate
as a transfer of all property, real, personal,
or mixed, of the consolidating corporations
to the new corporation. It shall be tiled in
the office of the secretary of State, and a cer-
tified copy thereof shall at all times and
all places be evidence of its contents; Pro-
vided, That the cou.solidated company shall
be and remain subject to the laws of the
State of Nevada and the State or territory
respectively of which the corporation con-
solidated is tlie creature, and shall have in
all respects the same privileges as though
the consolidation had not taken place, and
the same rights and privileges as if said
consolidated company had incorporated in

the State of Nevada.

CHAPTEB XVIII.

Real Property and Conveyances.

Sec. 2655. Authorizing corporation to hold prop-
erty.

2656. Right of eminent domain granted to
foreign corporations.

§ 2655. Any non-resident alien, person, or

corporation, except subjects of the Chinese
Empire, may take, hold and enjoy any real

property, or any interest in lands, tenements,
or hereditaments within the State of Nevada,
as fully, freely, and upon the same tex'ms

and conditions as any resident citizen, per-

son, or domestic corporation.

§ 2656. The right of eminent domain is

hereby granted to such non-resident or

foreign coiiiorations. upon the same terms
and conditions as tlie same is granted to

resident or domestic corporations.

See Const., art. I, § 8; art. VIII, | 7.
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CHAPTER XX.

Proceedings in. Civil Cases.

Sec. 3051. Summons shnll be serTcd, how.
.'?052. Service by publication.
3139. Injunction to suspend ordinary busi-

ness of a corporation.
3149. Shares of stork may he attached.
3150. Right of attachment, how executed

against shares of stoclj.

3241. Shares of stocli liable to execution.
3510. Security for costs may be required

from" foreign corporations.
3511. Same; sureties.
3512. Same; action may be dismissed for

want of.

3540. Service of summons in justices' courts.
3659. Time of commencing actions against

directors or stockholders; proceed-
ings in quo warranto against cor-
porations.

3711. Against whom information may be
filed.

3712. By whom filed.

3713. When filed.

3714. Information to contain, what.
3715. Summons.
3716. Defendant may appear and answer.
3721. Information may be filed against sev-

eral.
3722. Judgment.
3725. Costs.
3726. Court shall appoint trustee.
3727. Trustees shall give bond.
3728. Suit may be brought on such bond.
3729. Duty of trustee.
3730. Books and papers to be delivered to

trustee.
3731. Trustee shall make and file inventorv.
37.32. He shall sue for debts.
3733. Directors and officers jointly and sev-

erally liable.
3734. Eefusing to obey order of court, con-

tempt.
3736. Proceedings under this act to have

precedence over all other cases.
3737. Fee of prosecuting attorney shall be

taxed with costs.

Insolvent Corporations.

Sec. 3S92. Insolvent Debtors Act applicable to
corporations.

TITLE III. PROCESS.

§ 8051. The siirumons shall be served by
delivering: a copy thereof, attached to the
certified copy of the complaint, as follows:
First— If the suit be asraiust a domestic
corporation, organized under the laws of this

State, to the president or other bead of the
corporation, secretary, cashier, or managing
agent thereof. Second — If the suit be
against a foreign corporation or a non-resi-
dent joint-stock company or association,
doing business within this State, to an agent,
cashier, or secretary, president, or other head
thereof; Provided, That if the suit be against
a corporation organized under the laws of
the State of California, in addition to such
personal service, a copy of the summons,
attached to a certified copy of the complaint,
shall be deposited in the post-office, addressed
to the president and trustees of said corpo-
ration, at their place of business" in the State
of California, if the same is known, or can
by due diligence be ascertained; And. pro-
vided further. That when such California

corporation has no president or other head,
secretary, cashier, or managing agent, upon
whom service of summons can be had. the
court before Avhich such action has been
brought, or the judge thereof, may, upon the
affidavit of the plaintiff, showing the exist-

ence of the foregoing facts, make an order
for the service on the defendant of a copy
of the summons and complaint in the ac-

tion. Such service may be made by some
competent person appointe<l by the court or

the judge thereof, or by the sheriff of the
county, within the State of California, within
whicli the principal place of business of such
corporation may be located. Such service

may be made personally, Avithin said State

of California, by said sheriff or other per-

s(m appointed by the court or judge, and
shall be made in the same manner as re-

quired by law for the personal service of

summons within this State. The service

shall be upon the president or other head,
secretary, cashier, or managing agerit of such
corporation, and when proved to the satis-

faction of the court, by the sworn return of

said sheriff or other person so appointed,

shall be for all purposes as valid and effect-

ual as if made by a competent officer within
this State; and in case such corporation shall

not appear in the action within forty days
after such service, its default and judgment
thereon may be entered as in other cases

Sen-ice in justices' courts. § 3540.

[Mode of service of process on corporation un-
der the Bankrupt Act. In re R. R. Co., 3 Saw.
240.
Summons may be served on corporation by

serving copy on the secretarj-. Giiiig v. Inde-
pendent, etc., Co., 1 Nev. 247.
Service upon business manager of a corpora-

tion not a compliance with statute requiring ser-

vice to be upon the " managing agent." Scorpion
v. Marsano, 10 Nev. 370.
Service on deputy secretary of State not a

compliance with this law, and confers no juris-

diction. Lonkev v. Keyes S. M. Co., 21 Nev.
312; s. c, 31 Pac. Rep. 57.

In an action against California corporation, mail-
ing of copy of summons and complaint to the
president and trustees added no force to officer's

return, in the absence of the personal sen'ice re-

quired by law. Id.
Requisites of affidavit for publication of sum-

mons against a foreign corporation. Victor 51. &
M. C ). V. Justices' Court, 18 Nev. 21; s. c, 1 Pac.
Rep. 831.]

§ 3052. (Amended L. 1889, p. 22.) When
the person on whom the service is to be
made resides out of the State, * * * or
being a corporation or joint-stock associa-

tion, cannot be served as provided in sec-

tion twenty-nine,* and the fact shall appear
by affidavit, to the satisfaction of the court
or judge thereof, and it shall appear, either

by affidavit or by a verified complaint on
file, that a cause of action exists against the
defendant in respect to whom the service

•§ 3051.
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Is to be made, or thaf he is a necessary or
proper party to tlie action, such court or

judge may grant an order that the service

be made by the publication of the summons.

[Service of summons upon a California corpora-
tion is valid, ^vhen. Caples v. R. R. Co., 6 Nev.
265.]

TITL.K V. OF THE PROVISIOXAL, REM-
EDIES IX CIVIL ACTIONS.

CHAPTER in.

Injunctions.

§ 31.39. An injunction or restraining order

to suspend the general and ordinary busi-

ness of a corporation shall not be granted
without due notice of the application there-

for, to be served in the manner prescribed

for seiTice of the summons in the action.

Attachment.

§ 3149. The rights or shares which the de-

fendant may have in the stock of any cor-

poration or company, together with the

interest and profits therein, and all debts

due such defendant, and all other property
in this State of such defendant not exempt
from execution, may be attached, and if

judgment be recovered, be sold to satisfy the
judgment and execution.

§ 3150. The sheriff to whom the writ is

directed and delivered shall execute the
same without delay, and if the undertaking
mentioned in section 126 (attachment bond
with two sureties) be not given, as follows:
* * * Third — Stock or shares, or interest

in stock or shares, of any corporation or com-
pany, shall be attached by leaving with the
president, or other head of the same, or the
secretary, cashier, or managing agent
thereof, a copy of the writ, and a notice

stating the stock or interest of the defend-
ant is attached in pursuance of such writ

TITLE VII. OF THE EXECUTIOX OF
JUDGMENT.

CHAPTER I.

Execution.

§ 3241. * * * Shares and interests in

any coi-poration or company * * * may
be attached in execution, in like manner as
upon writs of attachment. * * * Until
a levy, property shall not be affected by the
execution.

TITLE XIV. OF COSTS.

§ 3510. When a plaintiff in an action re-

sides out of the State, or is a foreign cor-

poration, security for the costs and charges
which may be awarded against such plain-

tiff may be required by the defendant.
When required, all proceedings in the ac-

tion shall be stayed until an undertaking,
executed by two or more persons, be filed

with the clerk, to the effect that they will

pay such costs and charges as may be
awarded against the plaintiff by judgment,
or in the progress of the action, not exceed-
ing the sum of three hundred dollars. A
new or an additional undertaking may be
ordered by the court or judge upon proof
that the original undertaking is insufficient

security, and proceedings in the action stayed
until such new or additional undertaking be
executed and filed.

§ 3511. Each of the sureties on the under-
taking mentioned in the last section shall

annex to the same an afl3davit that he is a
resident and householder, or freeholder,
within the county, and is worth double the
amount specified in the undertaking, over
and above all his just debts and liabilities,

exclusive of property exempt from execution.

§ 3512. After the lapse of thirty days from
the service of notice that security is re-

quired, or of an order for new or additional
security, upon proof thereof, and that no
undertaking as required has been filed, the
court or judge may order the action to be
dismissed.

§ 3540. The summons shall be served by
the sheriff or a constable of the county, or

by any male citizen of the United States
over twenty-one years of age, as follows:

First.— If the action be against a corpora-
tion, by a delivery of a copy to the presi-

dent or other head of the corporation, or to

the secretary, cashier, or managing agent
thereof, or when no such officer resides in

the county, to a director resident therein.
* * *

See § 805, subd. 1, cross-references; §§ 3051,

3052.

§ 36.59. The preceding sections of this act

[defining time of commencing actions]

shall not affect actions against directors or
stockholders of a corporation to recover a
penalty or forfeiture imposed or to enforce

a liability created by law; but such actions

must be brought within three years after the
discovery by the aggrieved party, of the facts

upon which the penalty or forfeiture at-

tached, or the liability was created.

§ 3711. An information may be filed against
any person unlawfully holding or exercising-

any public office or franchise within this

State, or any office in any corporation created

by the laws of this State, or the laws of the

late territory of Nevada: or when any pub-
lic officer has done or suffered any act Avhich

works a forfeiture of his office, or when any
persons act as a corporation within this

State without being authorized by law; or if,

being incorporated, they do or omit acts

which amount to a surrender or forfeiture

of their rights and privileges as a corpora-

tion, or when they exercise powers not con-

ferred by law.

§ 3712. Such information may be filed by
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the prosecuting or district attorney of the
proper county, whenever ]ie deems it his duty
so to do, or an occasion therefor arises.

§ 3713. He must tile such information
when directed to do so by the governor, the
legislature, the district court, or the county
commissioners.

§ 3714. Such information shall consist of a
plain statement of the facts which constitute
the grounds of the proceeding, addressed to
the court, which shall stand for an original
complaint.

§ 3715. Such statement shall be filed in the
clerk's office, and summons issued and
served in the same manner as provided tor
the commencement of civil action in the
district court.

§ 3716. The defendants may appear and
answer such information in the usual way
as in civil actions; and, issue being joined,
the case shall be tried in the same manner
as civil actions, as nearly as may be.

§ 3721. When several persons claim to be
entitled to the same oflice or franchise, an
information may be filed against any or all
of said persons, in order to try their respect-
ive rights thereto.

§ 3722. If the defendant be found guilty
of unlawfully holding or exercising any
office, franchise, or privilege; or if a corpo-
ration be fouud to have violated the law by
which it holds its existence, or in any other
manner to have done acts which amount to
a surrender or forfeiture of its privileges,
judgment shall be rendered that such de-
fendant be ousted and altogether excluded
from such office, franchise, or privilege, and
also that he pay the costs of the proceeding.

§ 3725. In case judgment is rendered
against a pretended, but not real, corpora-
tion, the costs may be collected from any
person who has been acting as an officer or
proprietor of such pretended corporation.

§ 3726. If a corporation is ousted and dis-
solved by the proceedings herein authorized,
the couit shall appoint some disinterested
person as trustee of the creditors and stock-
holders, who shall receive a compensation
for his services to be fixed by the court.

§ 3727. Said trustees shall "enter into bond
in such a penalty, and with such security,
as the court approves, conditioned for the
faithful discharge of his duties.

§ 3728. Suit may be brought on such bond
by any person injured by the negligence or
wrongful act of the trustee in the discharge
of his duties.

§ 3720. The trustee shall proceed imme-
diately to collect the debts and pay the lia-
bilities of the corporation, and to divide the
surplus among those thereto entitled.

§ 3730. The court shall, uix)u an applica-
tion for that puniose, order an officer of such
corporation, or any other person naving pos-
session of any of the effects, books, or papers
of the corporation, in anywise necessary
for the settlement of its affairs, to deliver the
same to the trustee.

§ 3731. 4As soon as practicable after his
appointment, the trustee shall make and file

in the office of the clerk of the court, an
inventory of all the effects, rights, and cred-
its, Avhich came to his possession or knowl-
edge, the truth of which inventory shall be
sworn to.

§ 3732. He shall sue for and recover the
debts and property of the corporation, and
shall be responsible to the creditors and
stockholders respectively, to the extent of
the effects which come into his hands, in
the same manner as though he was the
executor of a deceased person.

§ 3733. When judgment of ouster is ren-
dered against a corporation on account of
the misconduct of the directors, or officers
thereof, such officers shall be jointly and
severally liable to an action by any one in-

jured thereby.

§ 3734. Any person who, without good rea-
son, refuses to obey an order of the court,

as herein provided, shall be deemed guilty
of a contempt of court, and shall be fined
in any sum not exceeding five tliousand
dollars, and imprisonment in the county jail

until he comply with said order, and shall

be further liable for the damages resulting
to any person on account of his refusal to
obey such order.

§ 3736. All proceedings under this act
shall have precedence over all other cases,
in order and time of trial, except criminal
action, and shall be placed upon the calen-
dar for trial immediately upon issue being
joined, whether in law or in fact.

§ 3737. When judgment is against the de-
fendant, the court shall allow to the prose-
cuting or district attorney such sum of
mone}' as may seem reasonable for his ser-

vices; which sum shall be taxed with and
collected as the other costs in the proceed-
ing; unless judgment is rendered against the
defendant no costs shall be allowed, except
as provided for in section fourteen of this

act.

§ 3802. The provisions of this act [relief

of iusolvent debtors] shall apply to corpo-
rations, and upon the petition of any officer

of any corporation, duly authorized by the
vote of the board of directors or trustees, at
a meeting specially called for that pui'pose,
or by the assent, in writing, of a majority of
the directors or trustees, as the case may be,
or upon a creditor's petition made and pre-
sented in the manner provided in the case
of debtors, all the provisions of this act
which apply to the debtor or set forth his
duties, examination, or liabilities, or pre-
scribe penalties, or relate to fraudulent
conveyances, payments, and assignments ap-
plied to each and every officer of any corpo-
ration in relation to the same matters
concerning the corporation. Whenever any
corporation is declared insolvent all its prop-
erty and assets shall be distributed to the
creditors; but no discharge shall be granted
to any corporation.



KEVADA. 19

Frauds by corporate officers — Stats., §§ 4&45, 4&i7, 4700, 4948, 4949.

CHAPTER XXII.

Crimes and Puniskinent.

Sec. 4645. On trials for forgery proof of incor-
poration necessary.

4647. Counterfeiting corporate seal.
4700. " Person " defined.
4702. Intent to injure or defraud a corpo-

ration.

§ 4645. Ou the trial of any person for forg-

ing any bill or note purporting to lie the bill

or note of some incorporated company or
bank, or for passing or attempting to pass,

or having in possession with intent to pass,

any such forged bill or note, it shall not be
necessary to prove the incorporation of such
bank or company by the charter or act of
incorporation, but the same may be proved
by general reputation.

[Incorporation of bank need not be averred in
Indictment for forgery. State v. McKiernan, 17
Nev. 224; s. c, 9 Am. Corp. Cas. 540.]

§ 4647. Every person who shall fraudu-
lently forge or counterfeit the seal * * *

of any corporation, and shall make use of
the same, or shall forge or counterfeit the
* * * seal of any corporation. * * * or

shall have in his possession or custody any
such counterfeit seal, and shall willfully con-
ceal the same, knowing it to be falsely made
and counterfeited, and shall thereof be con-
victed, shall be punished by imprisonment in

the State prison for a term not less than
one nor more than fourteen 3'ears.

Corporation may have seal. § SOo, subd. 2.

§ 4700. Where the term " person " is used
in this act to designate the party whose
property may be the subject of any offense,

such terms shall be construed to include
* * * all public and private corporations,
as well as individuals.

§ 4702. When any intent to injure, defraud,
or cheat, is required by law to be shown, in
order to constitute any offense, it shall be
sufficient if such intent be to injure, defraud,
or cheat, * * * any corporation, body
politic or private individuals.

CHAPTER XXIII.

Miscellaneous Enactments.

Sec. 4948. No Mongolian or Chinese shall be em-
ployed by certain corporations.

4949. Penalty.

§ 4948. Hereafter no right of way or char-
ter, or other privileges for the construction
of any public works by any railroad or other
corporation or association shall be granted
to such corporation or association, except
upon the expressed condition that no Mongo-
lian or Chinese shall be employed on or

about the construction of such work in any
capacity.

§ 4949. Any violation of the conditions of

this act shall work a forfeiture of all rights,

privileges, and franchise granted to such cor-

poration or association.

LEGISLATIVE ACTS PASSED SUBSEQUENTLY TO 1885.

1. Revenue Act.
2. Act to promote purity of elections.

Act 1.

AN ACT to provide revenue for the support
of the government of the State of Nevada,
and to repeal certain acts relating thereto.

The People of the State of Nevada, repre-

sented in senate and assembly, do enact as
follows:

§ 6. * * * The term " personal property."

when used in this act, shall be deemed and
taken to mean, and it is hereby declared to

mean and include * * * the capital stock

of all corporations (except the capital stock

of corporations organized for mining pur-

po^ses). companies, associations, ferries, or

individuals doing business or having an
office within this State; * *

§ 13. The owner or holder of any stock,

in any firm, incorporated company or

association, the entire capital of which is in-

vested in property which is assessed, or the

capital of which is assessed, shall not be

assessed individually for his stock in such

company or association, * * * The prop-

erty of every firm, incorporated company or

association shall be taxed in the county
where the property is situated; Provided,
That whenever any portion of the property
of any such company shall be assessed and
taxed in the county wherein the same is

located, then, upon presentation, at the prin-

cipal office of such company, of the certifi-

cate or receipt of the collector of said county,
that such taxes have been paid in another
county, the same shall be deducted at the
principal office, from the aggregate amount
of taxes imposed upon, or paid by said
county, for the same property, in the county
wherein the principal office of said company
is situated. * * *

(Approved March 23, 1891.)

See Const., art. YIII, § 2. Stock in personalty.

S 810.

Act 2.

AN ACT to promote the purity of elections
by regulating the conduct thereof, etc.

The People of the State of Nevada, repre-

sented in senate and assembly, do enact as
follows:

§ 3G. * * * It shall not be lawful

for any employer in paying his employes the
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salary or wages due them to inclose their

;

par in " pay envelopes." upon which there
i

is written or printed the name of any can-
[

didate. or any political mottoes, devices or

arguments, containing threats express or im-

1

plied, intended or calculated to influence the
j

political opinions or actions of such employes,
j

Nor shall it he lawful for any employer,
I

within ninety days of an election, to put up
or otherwise exhibit in his factory, work-
shop, ottice or other establishment or place -

where his workmen or employes are work-
ing, or where they come to receive their

'

pay. any hand-bill or placard containing any
|

threat, notice or intimation that in case any i

particular ticket of a political party or organ-
ization or candidate shall be elected, work

i

in his place or establishment shall cease, in
j

whole or in part, or his place or establish-

ment be closed, or the salaries or wages of j

his workmen or employes be reduced or
other threats, express or implied, intended
or calculated to influence the political opin-
ions or actions of his workmen or employes.
This section shall apply to corporations as
well as individuals, and any person or cor-

poration violating the provisions of this sec-

tion is guilty of a misdemeanor, and any
corporation violating this section shall for-

feit its charter.

§ 37. Any person convicted of a misdo-
meanor uuder the provisions of this act, shall,

unless a different punishment has been pro-
vided for the offense of which he may be so
convicted, be punished by a fine not exceed-
ing five hundred dollars, or by imprison-
ment in the county jail, not exceeding six

months, or by both such fine and imprison-
ment.
(Approved March 16, 1895.)
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NEW HAMPSHIRE.

OOl^STITUTIO^ OF NEW HAMPSHIEE-1889.

PROVISIONS RELATING TO CORPORATIONS.

PABT I.

Bill of Rights,

Art. XII. Private property inviolate.
XXIII. Retrospective laws prohibited.

PART II.

Form, of Government.

Art. V. Towns may not aid private corporations.

PART I.

Bill of Rights.

Art. XII. * * * No part of a man's
property shall be taken from him or applied
to public uses without his own consent or
that of the representative bodj' of the people.
* * *

[The property of a private corporation stands
in this respect on the same ground with the
property of individuals. Dartmouth College v.

Woodward, 1 N. H. 120.
The legislature has power to permit a turn-

pike corporation to lay out their road upon an
ancient highway. State v. Hampton, 2 N. H. 22.

The power of the legislature to take property
of individuals for public purposes is indisputable,
and it may take from one corporation and give
it to another. But when this power is exercised,
a just compensation must be made. Bristol v.

New Chester, 3 N. H. 534.
The property of a private corporation may be

taken for a public use, provided compensation
is made. Barber v. Andover, 8 N. H. 398.
The easement or franchise of any corporation,

or any part thereof, may be taken, when neces-
sarv, tov a public use. Peirce v. Somersworth,
10 N. H. 369.]

Art. XXIII. Retrospective laws are highly
injurious, oppressive, and unjust. No such
laws, therefore, should be made, either for
the decision of civil causes or the punish-
ment of offenses.

See ch. 148, 5 19.

[The charter of a private corporation Is not a
contract within meaning of that clause of the
Constitution of the United States prohibiting
States from passing laws impairing the obligation
of contracts. Dartmouth College v. Woodward, 1
N. H. Ill; s. c., 65 id. 473; reversed, 4 Wheat.

An act of the legislature of New Hampshire,
altering a charter without the consent of the
corporation, in a material respect, is an act Im-
pairing the obligation of a contract, and is un-
constitutional and void. Id.
But the law of New Hampshire remains the

sam.e. See Opinion of Justices, 66 N. H. 629; s. c.
33 Atl. Rep. 1076].

PART n.

Form of Government.

Art. Y. * * * The general court shall

not authorize any town to loan or .sive its

money or credit, directly or indirectly, for
the benefit of any corporation having for its

object a dividend of profits, or in any way
aid the same by taking its stock or bonds.

[A statute which authorizes towns to raise and
appropriate money to aid in the construction of
a railroad, is not in conflict with the Constitution.
Perry v. Keene, 56 N. H. 514.]
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PUBLIC STATUTES OF l^EW HAMPSHIEE- 1801

TITLE II. OF STATUTES AND LEGISLA-
TIVE PROCEEDINGS.

CHAPTER II.

Construction of Statutes.

Sec. 9. " Person."
lu. " Chnrter."
11. " Seal."

§ 9. The Avord " person " may extend and
be applied to bodies corporate and politic

as well as to individuals.

[The word " person " Includes corporations In

the tax laws of the State. Bank v. Nashua, 46
N. H. 401.
The word " party," as well as the word " per-

son " may extend and be applied to bodies cor-

porate and politic. Ilollis v. Davis, 56 N. H. 83.]

§ 10. The -word " charter " may include the

articles of agreement by which a corporation

is formed under the general laws.

See ch. 147.

§ 11. When the seal of a court, public offi-

cer, or coii>oration is required by law to

be affixed to any paper, the word *' seal

"

shall include an impression of the official

seal made upon the paper alone as well as

an impression thereof made by meaus of

wax or a wafer affixed thereto.

See ch. 148, § 3, subd. 3.

TITLE III. OF THE PROPERTY AND REV-
ENUE OF THE STATE.

CHAPTER XIV.

Charter Fees.

Sec. 5. Corporations created by legislature; char-
ter fees of.

6. Charter fees of voluntary corporations.
7. Charter void if fees are not paid.
8. Charter void on false pretense recardiusr

place of business.
9. If charter void, stockholders liable as

partners.
10. Attorney-general to prosecute violations.

§ 5. Within thirty days after the close of

any session of the legislature, parties pro-
curing the passage of any act at that ses-

sion incorporating, or renewing the corporate
powers of, a corporation which is to carry
on its business and have its principal office

in this State, shall pay to the State treas-
urer a sum according to the nature of the
corporation, as follows:— saviugs banks, the
sum of one hundred dollars; other banks

one-tenth of one per cent., and railroads and
insurance companies one-twentieth of one
per c-ent., npou tlie largest amount of capital

authorized by the act; other corporations
having for their object a division of protits,

the sum of fifty doUars; and for every act
in amendment of any such act the sum of
twenty-five dollars.

S c' (As amended Febrnary 2G. 1S95.)

Every corporation which is not to carry on
its bnsiness and have its principal office in

this State, obtaining a charter or an act
increasing its capital stock from the legis-

lature, or organized under the general cor-

poration laws of the State, shall pay to the
State treasurer, within thirty days after the
close of the session if its charter is siieeial,

or at the time of recording its articles of
association if it is formed under the pro-
visions of the public statutes, a charter fee

on the largest amoimt of the capital or in-

crease of capital authorized by its charter

or articles of association, as follows: Where
the amount of said capital or increase

does not exceed twenty-five thousand dol-

lars, ten dollars; where it exceeds twenty-
five thousand dollars and does not exceed
one hundred thousand dollars, twenty-five
dollars; where it exceeds one hundred
thousand dollars and does not exceed five

hundred thousand dollars, fifty dollars;

where it exceeds five hundred thousand dol-

lars and does not exceed one million dol-

lars, one hundred dollars; where it exceeds
one million dollars, two hundred dollars.

§ 7. Acts of the legislature and articles

of association which come within the pro-

visions of the two preceding sections shall

be void if the sums therein specified are
not paid to the State treasurer as therein

recjuired.

§ 8. If the parties procuring the passage
of any act of incorporation, or renewal
thereof, or organizing as a corporation under
the general laws of the State, shall falsely

pretend that the coi"poration is to carry on
its business and have its principal office in

this State for the purpose of avoiding the

charter fee in whole or in part, the act or
articles of association shall thereby be ren-

dered void.

§ 9. If the charter or articles of associa-

tion of a corporation are rendered void by
any of the provisions of the two preceding

sections, the stockholders thereof shall be
liable as partners, and no suit against any
of said stockholders shall abate by reason

of the non-joinder of others.

§ 10. It shall be the duty of the attorney-

general to institute and prosecute to final
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judgment proceedings to have the charter or

articles of association of any corporation

declared void, which is made so by the pro-

visions of this chapter; and such remedy
shall be regarded as cumulative.

TITLE IX. OF TAXATION.

Ch. 55. Of persons and property liable to taxation.
56. Property, where and to whom to be taxed.

CHAPTEB LV.

Persons and. Property Liable to Taxation.

Sec. 6. Real estate of railroads, etc., not nsed
in ordinary business, where taxed.

7. Personal es'tate. I. Stock and public
funds. II. In corporations in the State.
III. In corporations out of the State
not there taxed. IV. Surplus capital of
banks.

9. Stock In corporations not taxed if no
dividend of profits.

10. Stock not to be twice taxed.
11. Towns may exempt manufacturing: es-

tablishments, when.

§ 6. The real estate of railroad, telegraph,

and telephone corporations and companies,
not used in their ordinary business, shall be
appraised and taxed by the authorities of

the towns in which it is situated.

AVhere taxed. Ch. 5G, § 9.

§ 7. (As amended Feliruary 2G. 1897.) Per-

sonal estate liable to be taxed is,

—

2. Stock in corporations in the State, ex-

cept where the property represented by the
stock Is taxable directly to the corporation.

3. Stock in corporations located out of the
State, owned by persons living in the State,

except where either the stoclv or the prop-
erty represented by it is taxed in the towns
or States where the corporations are located.

4. The surplus capital on hand of banking
Institutions.

Where and to whom taxed. Ch. 56, § 7. Double

taxation. § 10, post.

[Real estate belonging to a savings bank is

taxable to the bank in the town or place where
the real estate is situated. Bank v. Nashua, 46
N. H. 389.

If a savings bank owns stock In another cor-

poration, the bank is not taxable for the stock
in the town or* place where the bank is situated.
Id.
The property of manufacturing corporations is

taxable to the corporation in the town where the
property is situated. Smith v. Burley, 9 N. H.
423.
A tax cannot lawfully be assessed against the

propertj^ of a corporation when the stock is at

the same time taxed to its owners. Tel. Co. v.

State, 63 N. H. 167.
If a railroad corporation is situated in another

State, and the road and all its property are taxed
in that State, to the corporation on the same
valuation, and at the same rate as the property
of individuals, a stockholder, residing in this

State, is not liable to be taxed here for his stock
in the road. Smith v. Exeter, 37 N. S. 556; Kim-
ball V. Milford, 54 id. 406.
Subdivision 8 of above section construed.

Robinson v. Dover, 59 N. H. 522.

The undivided profits of a 'national bank, be-
yond the amount required by law to be kept as
a surplus fund, are taxable, though invested in
ffoverumeut bonds. Bank v. Concord, 59 X. H.
75.]

§ 9. Stock in corporations shall not be
taxed, if the nature and purposes of the
corporation are sucli that no dividend of its

profits is to be made.
§ 10. No statute provisions shall be so

construed as to subject any stock to double
taxation.

See note to § 7, ante, and to ch. 56, § 7.

[Deposits in savings banks are held by the
bank as trustees for the depositors, and are not
taxable twice, once to the l)ank and again to the
depositors. Berry v. "Windham, 59 N. H. 2S8;
Bank v. Portsmouth, 52 id. 17. It is a funda-
mental principle in taxation that the same prop-

erty shall not be subject to a double tax, payable
by the same party. Id.]

§ 11. Towns may by vote exempt from
taxation for a term not exceeding ten years

any manufacturing establishment proposed

to be erected or put in operation therein,

and the capital to be used in operating the

same, unless such establishment has been
previously exempted from taxation by some
town.

[Above section does not confer authority to

exempt the same property for a second period

of ten years. Boody v. Watson, 63 N. H. 320;

see Same v. Same, 64 id. 162; s. c, 9 Atl. Rep.

794; State v. Express Co., 60 N. H. 259.]

CHAPTER LVI.

Persons and Property, Where Taxed.

Sec. 6. Surplus capital in banks, where bank is

located.
7. Stock in corporations, where and to whom

taxed.
9. Estate taxable to corporations where cor-

poration is located.

§ 6. The sunilus capital on hand in bank-

ing institutions shnll be tnxod in tlie towns
wherein such banking institutions are lo-

cated.

§ 7. Stock in corporations, liable to be
taxed, though pledged, mortgaged, or as-

signed as security, shall be taxed to the

general owner thereof in the town In which
he resides, if in this State; otherwise to the

corporation in the town in which its prin-

cipal office or place of business in the State

is.

See ch. 55, § 7.

[One who subscribes for shares in a bank, and
pavs part of the amount of the capital, and con-

veys his shares to a bank to secure a residue, is

liable to be taxed for the amount thus paid in,

as the owner of bank stock. Tucker v. Aiken, 7

N. H. 113.
, . . .V,

A tax cannot lawfully be assessed against the
property of a corporation when the stock is at

the same time taxed to its owners. Tel. Co. v.

State, 63 N. H. 167.]
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§ 9. Taxable property of corporations, and
property taxable to corporations, shall be
taxed to the conioratiou by its coiiwrate
name, in the town in which it is located,

except where other provision is made.

See ch. 55, §§ 6. 7.

[Toll bridges owued by corporatious are to be
taxed to the corporations. Sucli bridges across
the Connecticut river are taxable in this State.
Bridge v. Richardson, 8 N. H. 207.
The property of a manufacturing corporation Is

taxable to the corporation in the town where the
property is situated. Smith v. Burley, 9 N. H.
423.
See Cocheco Co. v. Strafford, 51 N. H. 467.]

TITLE XVIII. OF ESTATES A\D THEIR
IXCIDEXTS.

Ch. 137. Of the conveyance of real estate.
140. Of mortgages and conditional sales of

sonal property.

CHAPTER CXXXVn.
Conveyance of Real Estate.

Sec. 2. Corporations may convey by agent.

§ 2. Any public or private corporation au-
thorized to hold real estate may convey the
same by an agent appointed by vote for that
purpose.

See ch. 148, §§ 8, 21; and note to ch. 149, § 3.

[A vote to authorize an agent of a corporation
to convey land must specify the tract to be con-
veyed, and give some description of it. Lumbard
V. Aldrich, 8 N. H. 31.
Agent of a corporation may be appointed to

convey real estate by vote, without being au-
thorized by an instrument under seal. Atkinson
V. Bemis, 11 N. H. 44; Despatch, etc., v. Mfg.
Co., 12 id. 205; Tenney v. Lumber Co., 43 id. 355.]

CHAPTER CXL.

Mortgages and Conditional Sales of Per-
sonal Property.

Sec. 8. Mortgagor a corporation; affidavit, how
made.

21. Notice of sale, how given.

§ 8. When a corporation is a party to such
mortgage, the affidavit may be made and
subscribed by any director thereof, or by
any person authorized by the corporation
to make or to receive the mortgage.

See ch. 148, § 9.

[Legislature may authorize a corporation to
convey or mortgage their franchises, and all other
corporate property. Richards v. R. R. Co., 44
N. H. 127.]

§ 21. The mortgagee shall notify the mort-
gagor of the time and place of sale, by no-
tice in writing delivered to him or, if a
corporation, to the person on whom legal
process may be served, or left at his abode,
if within the town, at least four days pre-
vious to the sale. If the mortgagor does
not reside in the town, such notices sent by
mail shall be sufficient.

TITLE XX. OF CORPORATIONS.

t'li. 147. Of V()!untar3- corporations.
14S. Of general powers of corporations.
14!t. Of dividend-paying corporatious.
150. Of the individual liability of corporators.
151. Of suits against stockholders.

CHAPTER CXLVII.

Voliintary Corporations.

Formation of Corporation.

Sec. 1. Voluntary corporations may be formed,
for what purposes.

2. Articles of association to contain what,
3. Corporate name, what; how changed.
4. Articles of association, where recorded.

Corporate existence begins, when;
powers.

5. Bj'-laws, etc., of signers become same of
corporation.

Pozi'crs of Corporation.

Sec. 6. Capital stock: limits and change of.
7. Capital stock, increase or decrease of,

how effected.
8. Certain corporations; limits of power to

hold property.
9. Certain corporations; how to raise money

of members.

Dissolution of Corporation.

Sec. 10. Dissolution of corporations may be de-
creed by court, when.

11. Corporation to tile copy of decree with
secretary of State, etc.

12. Corporation to lodge records with secre-
tary of State, when.

Formation of Corporation.

Section 1. Five or more persons of law-
ful age may associate together by articles

of agreement to form a corporation, for either
of the following purposes:

1. The promotion of the cause of temper-
ance and of any charitable or religious cause.

2. The establishment and maintenance of
literary and scientific institutions, libraries,

lyceums, and musical, agricultural, literary,

or scientific associations, and the promotion
of education and the arts and sciences by
any other means.

3. The establishment and maintenance of
hospitals, homes for the aged and for in-

valids, and other charitable institutions.

4. The provision of suitable grounds and
other conveniences for the burial of the
dead.

5. The organization and maintenance of
lodges of Free Masons, Odd Fellows, and
other similar societies.

6. The provision and care of walks, parks,
and commons.

7. The planting, cultivation, and protection
of shade, ornamental, and forest trees.

8. The promotion of agriculture.
9. The promotion of the growth and pros-

perity of cities, towns, and villages.

10. The carrying on of any lawful busi-
ness except banking, life insurance, the mak-
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Ing of contracts for the payment of money
at a fixed date or upon the happening of
some contingency, and the construction and
nuiintenance of railroads.

Above section is amended by Act of 1895. See

p. 26. " Charter " defined. Ch. 2, § 10. Chapter
47 is amended by Act of 1891, at p. 26.

[Private corporation defined. Dartmouth Col-
lege V. Woodward. 1 N. H. Ill; R. R. Co. v.

Greelv, 17 id. 47; Petition of Road Company, 35
id. 134.
The charter of a private corporation is a con-

tract which protects the corporation against the
public, and its stockholders against the corpora-
ticrn. Union Locks, etc. v. Towne, 1 N. H. 44.

A charter Is a contract within meaning of
United States Constitution. Plscataqua Bridge v.

New Hampshire Bridge, 7 N. H. 35; Backus v.

Lebanon. 11 id. 19; Ins. Co. v. Harvey, 45 id. 292;
contra, Dartmouth College v. Woodward, 1 id.

132.
No particular form of words in a grant is ever

required to constitute a corporation. Bow v.

Allenstown, 34 N. H. 352.
Acceptance of charter may be presumed from

acts of corporators. Bridge v. Bragg, 11 N. H.
102.
Existence of charter may be presumed from

long-continued exercise of corporate powers with-
out objection. New Boston v. Dunbarton, 12
N. H. 409; 15 id. 241.
The legality of organization of a de facto cor-

poration cannot be questioned collaterally.

Saunders v. Farmer, 62 N. H. 572; Cong. Soc.
V. Perry, 6 id. 164; Ins. Co. v. Moore, 55 id. 48.]

§ 2. The articles of association shall set

forth the name of the corporation, the ob-

ject for which it is established, the place In

whicli its business is to be carried on and
the amount of its capital stock, if any; and
shall be signed by the persons who asso-

ciate together to form it, with a designation
of the post-offlce address of each.

Amendment of articles. See Act of 1895, at p.

26.

[No voluntary association will be a corporation
until the members subscribe the articles and give

the required notice. But a subscription to printed
articles will, as it seeins, bo deemed a sutflcient

subscription to " written articles." Ins. Co. v.

Cram, 43 N. H. 636.]

§ 3. Anj corporate name may be assumed
which is' not in use by any other corpora-

tion or company. It shall not be changed
except by act of the legislature.

Name may be changed. See Act of 1895, at p.

[A corporation, besides Its true name, may have
and take a name from reputation. Gospel Soc.
V. Youne, 2 N. H. 310; School Dlst. v. Plllsbury,
58 id. 423.

If, in the assessment of damages to a corpora-
tion, there be a variance from the corporate
name, but enough appear to show what corpora-
tion Is intended. It will be sufficient. Pelrce v.

Somersworth, 10 N. H. 369.
Variation in corporate name In assessment of

taxes held to be immaterial. Souhegan Factory
V. McConlhe, 7 N. H. 309.
Variation in name held to be material in ad-

mission of evidence. Burnham v. Bank, 5 N. H.
446.

If a corporation be sued by a name varying

only in words or sj-llables, and not in substance,
from true name, the misnomer must be pleaded
In abatement, otherwise It will not be recorded.
But if the name be mistaken in substance, the
suit cannot be regarded as against the corporation.
Id.
A plea that there is no such corporation In

existence as plaintiff is in bar. School Dlst. v.

Aldrich, 13 N. H. 139.]

§ 4. The articles of agreement shall be
recorded in the office of the clerk of the town
in which the business of the corporation Is

to be carried on and in tlie office of the sec-

retary of State; and when so recorded, and
the ^charter fee required by law, if any, has
been paid to the State treasurer, the signers
thereof shall be a corporation, and such
corporation, its officers and stockholders,
shall have all the rights and powers and
be subject to all the duties and liabilities of
other similar corporations, their officers and
stockholders, except so far as the same are
limited or enlarged by this chapter.

General powers. Ch. 148, § 3, and notes. Power
to make contracts. Id., § 7. To hold property.
Id., § 8. To take mortgages. Id., § 9. " Charter "

defined. Ch. 2, § 10.

[Corporations have no powers except those given
by their charters, or incidental and necessary to
carry into effect the purposes for whloh thev were
established. Downing v. Road Co., 40 N. H. 230;
Greely v. Bank. 63 id. 145.
The interpretation of a charter is an ascertain-

ment of intention; and question of intention is a
question «f fact, to be determined on competent
evidence. Burke v. R. R. Co., 61 N. H. 160, 192,
233.
The construction of a charter should, if possible,

be such that no part will be inoperative, nor the
object of the grant defeated. Lebanon v. Olcott,
1 N. H. 339.
Existing statutes to which a charter is in terms

made subject are as much a part of the charter
as If Inserted therein. R. R. Co. v. Nashua, 63
X. H. 593; s. c, 4 Atl. Rep. 298.
The common law gives to all corporations the

powers belonging to corporations of their class,
if not inconsistent with the nature of the cor-
poration, or the charter, or some general statute.
Smith V. R. R. Co., 27 N. H. 86.]

§ 5. Any by-laws adopted and organization
effected by the unanimous action of the sign-

ers of the articles of agreement before the
articles have been recorded as required by
the preceding section, not repugnant to the
laws of the State, shall be the by-laws and
organization of the corporation, and shall

remain in force until clianged by it.

Powers of Corporation.

§ G. If any such corporation has a capital

stock, and its object is a division of profits

among its stockholders, the capital stock
shall not be less than one thousand nor more
than one million dollars; and it may be di-

vided into shares of not less than twenty-
five nor more than five hundred dollars each.

Dividend-paying corporations. Ch. 149, § J

Capital stock. Id., §§ 5-7. Sale and transfer.

Id., §§ 13, 14, 15. Assessments upon. Id., §§ 16-18.
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§ 7. Whenever any siich corporation votes

to increase or diminish its capital stock, it

shall cause an attested copy of such vote

to be recorded in the office of the clerk of the

town in which its business is carried on,

and in the office of the Secretary of State.

The increase or decrease shall not be author-

ized until such record is made.

See ch. 149, §§ 5-7. Illegal increase of stock,

penalty. Ch. 273, § 11. Is above section repealed?

See Act of 1895, at p. 26.

§ 8. If a division of profits among stock-

holders is not an object of a corporation, it

shall not hold property exceeding in value

the sum of five hundred thousand dollars

without special authority from the legis-

lature.

[Power of a corporation to hold anri convey
real estate cannot be collaterally and inequitably
drawn in question. Saunders v. Farmer, 62 N. H.
572.]

§ 9. Any corporation whose object is not

a division of profits among its stockholders

may raise money of its members in any man-
ner provided for in its agreement of asso-

ciation, or in its by-laws.

Dissolution of Corporation.

§ 10. Any such corporation, or stockhold-

ers OAt-ning one-fourth of the stock of the

corporation, or, if there be no stockholders,

one-fourth of the members of the corpora-

tion, may apply by petition to the supreme
<;ourt, at a trial term in the county in which
the corporation is located, for a decree of

dissolution, or for sucli other relief as may
be just; and the coiirt, after due notice to all

parties interested, and a hearing, may de-

cree that the corporation be dissolved, sub-

ject to such limitations and conditions as

justice may require.

See ch. 148, § 22. Insolvency proceedings. Ch.

201, §§ 48-50. Forfeiture of franchises. Ch. 240.

See Act of 1891, at p. 26.

§ 11. The coi-poration shall cause an at-

tested copy of the decree of the court to be
filed in the office of the secretary of State

forthwith after it is made; and when such
copy has been so filed, the corporate exist-

ence of the corporation shall terminate in

accordance with the terms of such decree-

§ 12. The records of a corporation so dis-

solved shall be lodged with the secretary
of State within thirty days after its affairs

are closed up, and shall be kept by him as
public records.

Corporate records. Ch. 148, §§ 10-14.

CHAPTER CXLVIII.

General Powers of Corporations.

See. 1. Trovlsions of title do not apply to public
municipal corporations.

2. Incidents of corporations.
3. (Jeueral powers of corporations.
4. First mooting, how called.
5. Action at first meeting.
6. What by-laws may be adopted.
7. Power to make contracts limited.
8. Power to purchase, bold, and convey

property limited.
9. Power to take mortgages.

10. Clerk; choice, residence, and place of
office, etc.

11. Duties of the clerk.
12. Records to be open to inspection.
13. Copies to be furnished, when and to

whom.
14. Penalty for refusal to furnish copies.
1."). Annual meeting may be changed.
16. Loss of meetings, how supplied.
17. Meetings called by justice, how warned.
15. Time to close concerns.
19. Charters may be altered, amended, or

repealed; saving clause.
20. Officers to furnish printed reports to

State librarian.
21. Foreign manufacturing corporations may

hold property in this State, etc.
22. Authority of the supreme court in wind-

ing up the affairs of corporations.

Section 1. The provisions of this title do
not apply to public municipal corporations,
such as towns, cities, and the like.

§ 2. The rights, powers, and duties set
forth in this chapter are incident to all cor-
porations legally constituted not excepted
in the preceding section, subject to any lim-
itations or restrictions imposed by their
charters or articles of association or the
laws under which they were organized.

See ch. 147, § 4, and notes.

§ 3. Every such corporation may (1) admit
associates and members, and for just cause
remove them;

(2) May elect all necessary officers, define
their duties, and fix their compensation;

Voting. See ch. 149, §§ 19-26. Directors and
officers. Ch. 149, § 3, and note. Corporation bound
by officers and agents. See note to su"bd. (4).

[Ratification of irregular election of officers.

Hughes V. Parker, 20 N. H. 58.
Persons acting publicly as officers of a corpora-

tion are to be presumed rightfully in office. Hil-
liard v. Goold, 34 N. H. 239.
Books of a corporation kept not by sworn clerk,

but by one whom he authorizes to sign his name,
are not competent evidence to prove election of
officers. Ins. Co. v. Moore, 55 N. H. 48.
Agents of corporations may be appointed by

vote. Atkinson v. Bemis, 11 N. H. 44; Tenney
V. Lumber Co., 43 id. 355.
The president of a corporation has no Implied

authority to act as its agent. Wait v. Armory
Assn., 66 N. H. 581; s. c, 23 Atl. Rep. 77.

(3) May have a common seal, and change
the same at pleasure;

" Seal " defined. Ch. 2, § 11.

[Corporations may adopt any seal for the oc-

casion, notwithstanding they have a common seal.

Flint V. Clinton Co., 12 N. H. 430.



^E^Y HAMPSHIKE. 11

Corporate powers; first meeting— Stats., ch. cxlviii, §§ 3, 4.

And evidence that a deed purporting to be a
deed of the corporation was executed by agents,
properly authorized, is prima facie evidence that
the seal affixed to it has been adopted. Tenney
V. Lumber Co., 43 N. H. 343.

It will be presumed, until contrary appears,
that the common seal, when atfixed to an instru-
ment, has been issued by proper authority. Id.]

(4) yiaj sue and be sued, appear, prose-
cute, and defend in the corporate name to
final judgment and execution, and appoint
agents and attornej'S for tliat purpose;

Corporation may sue stockholder for assess-

ments. Ch. 149, § 17, note. Officer made individu-

ally liable for corporate debt may recover from
the corporation. Ch. 150, § 22. Insolvency pro-

ceedings against a corporation. Ch. 201. Service

of writs against a corporation. Ch. 219, §§ 13-16.

Attachment. Ch. 220. Levy of executions. Ch.
232, §§ 15-20. Proceedings for forfeiture of fran-

chise. Ch. 240.

[If a corporation be sued by a name varying
only in words or syllables, and not in substance,
from true name, the misnomer must be pleaded
in abatement, otherwise it will not be recorded.
But if the name be mistaken in substance, the
suit cannot be regarded as against the corporation.
Burnham v. Bank, 5 N. H. 446.
Variation in name held to be material in admis-

sion of evidence. Id. A plea that there is no such
corporation in existence as plaintiff is in bar.
School Dist. V. Aldrich, 13 N. H. 139.
He who gives a note to a corporation is estopped

in a suit upon the note, to deny existence of
the corporation. Cong. Soc. v. Perry, 6 N. H.
164; Ins. Co. v. Moore, 55 id. 48.
Legality and existence of a de facto corporation

cannot be collaterally and inequitably drawn in
question. Saunders v. Parmer, 62 N. H. 572.
In a suit by a corporation, the general issue

admits that plaintiffs are a corporation capable
of suing. Concord v. Mclntire, 6 N. H. 527.
Cases in which foreign corporations are some-

times required to produce a charter are exceptions
to general rule. School Dist. v. Blaisdell, 6 N.
H. '1!»7.

A foreign corporation may maintain a suit in
this State. Lumbard v. Aldrich, 8 >J. H. 31;
Educa. Soc. v. Varney, 54 id. 376. And may
be sued, at law or in equity, if service can be
made according to our laws, or, if without such
service, it appear generally bv attorney in the
suit. Libbey v. Hodgdon, 9 N. H. 394; March v.

R. R. Co., 40 id. 549.
Corporations are subject to same presumptions

from their acts and acts of their agents, without
«ither vote, deed or writing, as in case of natural
persons. Currier v. Ins. Co., 53 N. H. 551.
As a general rule they have the power to waive

their legal rights, and are bound by implications
and estoppels in pais, like natural persons. They
can claim no exemption from the operation of
those rules and maxims which are established to
enforce good faith and fair dealing among in-
dividuals. Glidden v. Unity, 33 N. H. 577.
Not only estoppels so called technically, but

estoppels In pais, operate both for and against
corporations. Mfg. Co. v. Canney, 54 N. H. 323.
In an action against a corporation, plaintiff can-

not prove a vote of the corporation by parol, it

appearing that it has records, and no notice
having been given to produce them. Haven v.
Asylum, 13 N. H. 532.
Records of a corporation are not evidence unless

it appears that they have been kept by the
proper corporate officers. Haynes v. Brown, 36
N. H. 545.
Books of a corporation admissible as evidence,

when. Wheeler v. Walker, 45 N. H. 355.
Corporations will be bound by the express

promise of their agents and officers acting within

scope of their authority, and a promise may be
implied from the acts of their agents as in the
case of natural persons. Eastman v. Bank, 1 N.
H. 23; Smith v. R. R. Co., 27 id. 98; Glidden v.
Unity, 33 id. 571; Bank v. Farmlngton, 41 id. 33;
Andover v. Kendrick, 42 id. 324.
Ordinarily, an action cannot be maintained bv

or against a corporation on a purely executory-
contract which it had no power to make. HaiT
V. Paris, 59 N. H. 71.
In a suit against a corporation, or a proceeding

affecting its corporate property, stockholders have
no right to notice individually. Peirce v. Somers-
worth, 10 N. H. 369.
A corporation may maintain trespass against a

person who injures its property. Hinsdale Bridge
V. Warren, 6 N. H. 154.
A suit may be maintained bv or against anv

corporation for three years after expiration of
Its corporate powers, whether thev expire by
express limitation, or otherwise. Blake v R R
Co., 39 N. H. 435.
An injunction will be granted against a corpora-

tion and its directors to prevent a breach of trust
or a fraud upon minority stockholders. March v.
R. R. Co., 40 N. H. 549.
To prevent a violation of corporate franchises

or a denial of any right growing out of it, forwhich there is no outward remedv at law. IdA summons is the only process to be Issued to a
corporation, to appear and answer to an indict-
ment. Id.
A stockholder may maintain a bill in equltv

against a corporation, to prevent the carrying
out of an illegal purchase of shares from an-
other stockholder. Currier v. Slate Co., 56 N. H.

No repeal of charter can impair a creditor'sremedy against a corporation for previouslv in-
curred liability, or affect a pending suit against
It. Blake v. R. R. Co., 39 N. H. 435.

It is no objection to maintenance of a bill In
equity to compel restoration of property acquiredby fraud, that such restoration will cause the
dissolution of the corporation. R. R Co v R R
Co., 50 N. H. 50.

V. K. K.

A de facto corporation is liable in an action
of assumpsit for hire money, and its members
are not individually liable in such an action ifthey acted in good faith and believed it to be a
corporat^ion^d^^jure^^^Larned v. Beal, 65 N. H.
Where plaintiffs, in an action against the cor-poration for services rendered, introduce evi-dence that they were employed by defendant's

president who assumed to act in its behalf theadmiss^ion in evidence of defendant's bv-laws toshow that the president had no such authority
will not work a reversal, as the jury must havebeen .so instructed as a matter of law had the

23'iTRep.*^?7.*'''''"''*"^-
^^""* ^- '^'""''•^ ^^^° '

Where money is loaned to a de facto corpora-
tion, supposed at time of loan to be regularly in-corporated, the fact that it Is not a corporationde jure does not affect its liabilitv nor givelender a right of action against its members asimincorporated persons. Larned v. Beal, 65 NH. 1,84; s. c, 23 Atl. Rep. 149.]

(5) And shall have perpetual succession,
unless mcorporated or formed for a limited
term, or dissolved as provided by law.

Dissolution. Ch. 147, §§ 10-12.

§ 4. Any three of the five grantees first
named in the charter of a corporation (un-
less otherwise provided therein), or any
three of the first five signers of the articles
of agreement by which a corporation is
formed, may call the first meeting of the
members or stocljholders by giving to each
iu hand, or leaving at the abode of each, or
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by sending through the mails, postpaid, to

the post-office address of each, a notice of
the time and place of the meeting, seven
days at least before the day of meeting.
Such meetings may be held without previous
notice if all the members or stockholders
voluntarily assemble together for the pur-
pose, or it may be so held at a time and
place to which they have all agreed in

writing.

Regular meetings, time of. § 6, post. Auuuai.

§ 15. Failure to bold. § 16. Organization must
be witbin tbree years. Cb. 149, § 2. Special meet-

ing. Gb. 151, § 4.

[Wbere a corporation bas no officer by wbom
a new meeting can be called. Its powers are
suspended or dormant until its reorganization
under a new cbarter, or by a meeting called un-
der the statutes by justice of tbe peace. Gould-
ing V. Clark, 34 N. H. 148.]

§ 5. At the first meeting and adjournments
thereof, the members or stockholders shall

effect an organization by the choice, by
ballot, of a temporary clerk, by the adoption
of by-laA\'s, aud by the election of officers

in accordance with tbe by-laws and laws
of the Slate. The temporary clerk shall be
sworn and shall hold office and perform the

duties of clerk of the corporation until a
permanent clerk is regularly chosen and
qualified.

Voting. Cb. 149, §§ 19-26.

§ 6. Such corporations may adopt by-laws,
not repugnant to the laws of this State, to

provide for the election, removal, and re-

tiring of members; to fix the times and
places of holding meetings and the manner
of calling and conducting them; to regulate
the number of officers, the manner of choos-
ing them, their tenure of oflSce, and their

powers and duties; and to promote the ob-
jects of the coi-poration; and they may alter

and amend such by-laws.

See cb. 147, § 5; cb. 149, § 15.

[Power to make by-laws, wben not expressly
given, is an incident to every corporation. State
V. Ferguson, 33 N. H. 424.
But if authority be given to make by-laws In

certain specified cases, for certain purposes, all
otbers are excepted by implication. Id.
Tbe by-laws of a corporation must be proved

by production of tbe by-laws tbemselves; tbe
testimony of tbe cashier, what tbe by-laws are,
is inadmissible. Lumbard v. Aldricb, 8 N. 11. 31.
Those present but not voting upon the question

of adoption of a by-law cannot be counted as
against its adoption. Richardson v. Cong. Soc,
58 N. H. 187.]

§ 7. They may" make contracts necessary
and pi-oper for the transaction of their au-
thorized business, and no other; they shall
not be capable of binding themselves as
sureties or guarantors for others.

See ch. 147, § 4, note.

[He who gives a note to a corporation Is es-
topped, in a suit upon the note, to deny exist-
ence of the corporation. Cong. Soc. v. Perr}-, 6
N. H. 1G4; Ins. Co. v. Moore, 55 id. 48.
The power to make contracts aud contract ob-

ligations, as natural persons may, is one of the
ordinary incidents of all corporations, unless
specially restricted. Smith v. R. R. Co., 27 N. H.
86.
When a contract is unauthorized by a charter,

no action can be sustained upon It either by or
against the corporation. Downing v. Road Co., 40
X. II. 230.
A corporation cannot ratify a contract made by

their agent which they could not lawfully au-
thorize. Id.
Legislature may authorize a corijoration to con-

vey or mortgage their franchises, and all other
corporate pi-operty. Richards v. R. R. Co., 44
N. H. 127.
Where money is loaned to a de facto corpora-

tion, supposed at the time to lie regularly incor-
porated, tbe fact that it is not a corporation de
jure does not affect its lialdlity nor give lender a
right of action against its members as unincor-
porated persons. Lamed v. Real, 65 >.'. H. 184;
s. c, 23 Atl. Rep. 149.
Director, as an individual, cannot bind the cor-

poration in the absence of authority from hia
associates or the corporation. Ins. Co. v. Upton,
36 Atl. Rep. 366.]

§ 8. They may purchase, hold, and con-
vey real and personal estate necessary and
proper for the due transaction of their au-
thorized business, not exceeding the amount
authorized by their charter or by statute,

and no other.

See cb. 137, § 2; ch. 147, § 8.

[Power of a de facto corporation to hold and
convey land cannot be questioned collaterally.
Saunders v. Farmer, 62 X. H. 572.
A foreign corporation may take and hold land

in this State if so empowered in its own State.
Lumbard v. Aldricb, 8 X. H. 31.
A vote to authorize an agent of a corporation

to convey land must specif.v the tract to be
conveyed, and give some description of it. Id.]

§ 9. They may take mortgages or pledges
or make attachments of any property to se-

cure the payment of debts due to them, and
may perfect a title thereto by proper legal

proceedings; but they shall sell or dispose
of any property so obtained, which they are
not authorized to hold, within five years
after the title is perfected.

See ch. 140, § 8.

§ 10. Every corporation shall have a clerk,

who shall be chosen annually by the stock-
holders, or in such other manner as the char-
ter or by-laws may prescribe, and shall be
and continue an inhabitant of this State
and keep his oflice therein; he shall be sworn
to the faithful discharge of his duties, and
shall hold office for one year and until his
successor is chosen aud qualified. In case of

vacancy in the office it shall be filled as
provided in the by-laws, or, if there be no
provision on the subject in the by-laws, it

shall be filled by the directors or officers

charged with the management of the affairs

of the corporation until the next election.
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§ 11. The clerk shall record all votes and
proceedings of the stockholders or members
of the corporation, and of the directors or
other officers charged with the management
of its affairs, so far as required by law; shall

keep a record of all instruments and papers
required to be recorded in his office, and
shall perform all other duties incumbent on
him by law or usage or by the by-laws.

See § 14, post; ch. 150, § 13.

[Where there Is no legal record of proceedings
at a meeting of a corporation, they may be
proved by parol. Ins. Co. v. Moore, 55 N. H. 48.
In an action against a corporation plaintiCE can-

not prove a vote of the corporation by parol, it

appearing that it has no records, and no notice
Laving been given to produce them. Haven v.

Asylum, 13 N. H. 532.
The records of a corporation are not evidence,

unless it appears that they have been kept by
the proper officers of the corporation. Haynes
V. Brown, 36 N. H. 545.
Books of a corporation admissible as evidence,

when. Wheeler v. Walker, 45 N. H. 355.
Books of a corporation kept not by sworn clerk,

but by one whom he authorizes to sign his name,
are not competent evidence to prove election of
oflScers. Ins. Co. v. Moore, supra. The clerk
cannot delegate the power to sign his name. Id.

The records of a bank, when proauced by the
bank, are not the only competent evidence of the
appointment and authority of its cashier, and of
deposits made therein; but parol evidence is ad-
missible in proof of those facts. Concord v.

Bank, 16 N. H. 26.
It is not necessary that the votes of directors

or other agents of corporation be recorded, unless
recording is required by the charter or by-laws.
If not recorded, they may be proved by parol; if

they are recorded, they may be proved by record,
or by the usual secondary evidence. Edgerly v.

Emerson, 23 N. H. 555.]

§ 12. All records, accounts, and papers of

a corporation shall be open to the inspection

of every member and stockholder of the
corporation; and such portions thereof as

have any relation to an overdue and un-
paid demand of a creditor of the corporation

or to the collection of any such demand shall

be open to the inspection of the creditor and
of his attorney.

Records of dissolved corporations. Ch. 148, § 13.

[Parol evidence of the proceedings of a meeting
of directors is admissible in case of loss of the
records. Ins. Co. v. Saunders, 34 Atl. Rep. 670.]

§ 13. The clerk, treasurer, assistant treas-

urer, or other officer or agent of any cor-

poi-ation having the keeping of any such rec-

ord, account, or paper, when required by any
member or stockholder, or by any such cred-

itor, on payment or tender of the fees al-

lowed by law, shall furnish a certified copy
of any record, account, or paper which the

party is entitled to inspect.

§ 14. If any clerk, treasurer, assistant

treasurer, or other officer, or any agent of a
corporation, after demand of such copy and
payment or tender of the fees therefor, shall

neglect or refuse for seven days to furnish

it, he shall forfeit for every offense a sum

not exceeding one thousand dollars, to any
member, stockholder, or creditor who shall
have demanded such copy.

[See Robertson v. Kettell, 64 N. H. 430; s. c,
14 Atl. Rep. 78.

§ 15. A corporation, at any legal meeting,
may alter the time of holding its annual
meeting.

See § 4, cross-references,

§ 16. If a corporation shall fail to hold its

annual meeting, or if, from any cause, a
meeting thereof cannot otherwise be called,

the owners of one-twentieth part of the
stock or property thereof, or, if the same is

not divided into shares, one-twentieth part
in number of the members thereof, may
apply in writing to a justice of the peace
to call a meeting, stating the occasion and
purpose thereof.

See § 4, cross-references.

[Where a railroad corporation has failed to hold
its annual meeting, a justice of the peace, though
a stockholder, may, on application, issue his war-
rant for such meeting, and be elected chairman,
and legallv preside at such meeting. R. R. Co.
V. Elliot, 57 N. H. 397.]

§ 17. The justice shall theretipon issue his-

warrant to one of the applicants, requiring
him to warn a meeting, at a suitable time
and place, for the purpose stated in the
application, by publishing a copy of the ap-
plication and warrant; and all business
transacted at the meeting in pursuance of
the warrant shall be valid.

§ 18. Every corporation whose charter has
expired or become forfeited, or whose cor-

porate existence has been terminated in any
way, shall nevertheless continue as a body
corporate for the term of three years, for

the purpose of prosecuting and defending
suits by or against it and of gradually
closing and settling its concerns and divid-

ing its capital stock and profits, and for no
other purpose.

[A suit may be maintained by or against a
corporation for three years after expiration of
its corporate powers, whether they expire by ex-
press limitation or otherwise. Blake v. R. R.
Co., 39 N. H. 4.35.

The common-law methods of winding up the
affairs of an extinct corporation, are not abolished
by statutes which allow a limited continuance of
some of its powers for special purposes. School
District v. Greenfleld, 64 N. H. 84; s. c, 6 Atl.
Rep. 484.
An oflBcer who has seized corporate property on

an execution should proceed with the service of
the writ, though the corporation expire after such
seizure. Kimball v. Bank, 20 N. H. 347.]

§ 19. The legislature may at any time alter,

amend, or repeal the charter of any corpora-
tion or the laws under which it was estab-

73
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lished, or may modify or annul any of its

franchises, duties, and liabilities; but the
remedy against tlio corporation, its members
or officers, for any liability previou.sly in-

curred, shall not be impaired thereby.

See Const., pt. I, art. XXIII, and note.

[Xo repeal of the charter can Impair the remedy
of a creditor ajrainst the corporation for pre-
iously incurred liability, or affect a pending suit
against it. lilake v. U. R. Co., 39 X. H. 435.]

§ 20. The directors and other officers of

all corporations doins business in the State
shall transmit to the librarian of the State
library copies of all printed reports made by
them in relation to the affairs of the corpo-
rations, immediately after the same are
published.

§ 21. Manufacturing corporations not es-

tablished by the laws of this State doing
business in the State are authorized and em-
powered to acquire, hold, and convey real

and personal property, and shall conform to

the laws of the State as to returns and taxa-
tion, the same as domestic corporations.

[A foreign corporation has power to talje and
hold lands in this State. Lumbard v. Aldrich,
8 N. H. 31.]

§ 22. The supreme court shall have gen-
eral powers in equity, upon petition of
stockholders holding one-fourth of the stocli

of any corporation, or, if there are no stocl-c-

holders, of one-fourtli of the inembers
thereof, to decree the dissolution of the cor-

poration, or such other relief as may be
jnst, and may make such final and interlocu-

tory orders, judgments, and decrees for the
winding up of their affairs, the paymeiit of
their debts, and the distribution of their

assets, as justice may require.

Dissolution. Ch. 147, §§ 10-12.

CHAPTER CXLIX.

Dividend-Paying Corporations.

Incidents, Organization and Officers.

Sec. 1. Incidents of dividend-paying corporations.
2. Time of organization.
3. Directors and officers.
4. Xumber of directors prescribed.

Capital Stock and Shares.

Sec. 5. Capital stock limited.
6. Capital stock may be Increased or di-

minished.
7. Xumber of shares increased or dimin-

ished; proviso.
8. Capital stock, preferences in.
9. Shares not to be sold below par; proviso.

10. Certificates of stock, form, and requisites
of.

11. Stockholders to furnish the treasurer,
etc., information of their residence, etc.

Sec. 12. Treasurers, etc., of corporations to keep
record of names and residences of
stockholders.

13. Transfer of shares.
14. Transfers of shares to take effect, when.
15. Sale of shares to be free.

Assessments upon Shares.

Sec. 16. Assessments.
17. Sale for non-payment.
18. Notice of sale of shares; conveyance

thereof.

Voting.

Sec. 19. Right of stockholders to vote limited.
20. Stockholder to make oath if required.
21. Executors, etc., and pledgors considered

as stockholders.
22. Voting by proxy limited and regulated.
23. Proxy to'be valid only for one meeting.
24. Xo voting upon shares until all assess-

ments due have been paia.
25. Proxy voting in railroads prohibited, ex-

cei)t for females, aged, sick and infirm.
26. Fraudulent voting, solicitation of proxies,

etc., how punished.

Incidents, Organization and Officers.

Section 1. The rights, powers, and duties
set forth in this chapter shall be incident
to all corporations having for their object a
dividend of profits, hereafter incorporated
or formed under the general laws, or whose
charters are by law subject to be altered,

amended, or repealed, excepting savings
banks and building and loan associations,

and tlieir officers and members shall be
governed by its provisions.

§ 2. Every such corporation shall be or-

ganized within three years from the passage
of its act of incorporation; otherwise the
act shall become void.

§ 3. The business of every such corporation
shall be managed by its directors, subject
to the liy-laws and votes of tlie conioi"ation.

and, under their direction, by such officers

and agents as sliall be appointed by the
directors or by the corporation.

Liability of directors. Ch. 150, §§ 1, 5, 6, 14.

Summons may be served upon director. Ch. 219,

§ 13. Criminal liability of. Ch. 273, §§ 11-15.

Election of officers. Ch. 148, § 3, subd. 2, and
note. Voting. §§ 19-26, post.

[If the whole corporation attempt to exercise
powers which, by its charter, are lodged else-
where, its action upon the subject is void.
Charlestown B. & S. Co. v. Dunsmore, 60 N. H.

Directors cannot delegate any portion of their
authority that requires exercise of judgment and •

discretion, unless the authority conferred upon
them includes power of substitution in express
terms, or by necessary implication. Gillls v.
Bailey. 21 X. H. 1.50.

Where an act done at a meeting purports to
be the act of the board, it may be presumed to
be an act of a majority, until contrary is shown.
Despatch, etc v. Mfg. Co.. 12 X. H. 205.
Whether the assent of all the directors, given

separately and without consultation, will be valid,
quere? Elliot v. Abbott, 12 X. H. 556. But it is
competent evidence of the concurrence of the
board, to show their separate acts of assent.
Tenney v. Lumber Co., 43 X. H. 343.
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Parol evidence of the understanding of a ma-
jority of directors as to the meaning, or effect
of a recorded vote is not admissible. R. R. Co.
V. Wood, 61 X. H. 418.

It is not necessary that votes or decisions of
directors, or the agents of a corporation, should
be recorded by the charter or by-laws. Edgerly
V. Emerson, 23 X. H. 5u5. If not recorded, they
may be proved by parol evidence. Id.
Directors are bound to use ordinary care and

diligence in management of coiijorate business,
and are answerable to the corporation for ordi-
nary negligence. March v. K. R. Co., 43 N. H.
529.
Directors cannot appropriate corporate assets

to purpose not warranted by the charter, with-
out consent of each stockholder; and a court of
equity ^111 prevent a perversion of trust by di-

rectors, though they may not have been guilty
of actual or intentional wrong. Id.; Fisher v.
R. R. Co., 50 N. H. 210.
A sale of corporate property by trustees, one

of whom receives a bribe from purchasers, will
be set aside by court of equitv. R. R. Co. v.

R. R. Co., 50 N. H. 50.
Where there is reason to apprehend misman-

agement by directors pending an appeal in equity
against them, court will appoint a receiver.
Fisher t. R. R. Co., supra.

Directors of an insolvent corporation hold its
assets for equal benefit of all creditors, and if

they are themselves creditors, they are precluded
from securing anj- preference over others. Smith
v. Putnam, Gl X. H. 632; Richards v. Ins. Co.,
43 id. 263.
Directors are presumed, in absence of statute

to contrary, to perform their duties gratuitously.
Smith V. I'utnam, supra.
Treasurer of a corporation has no authority to

pay himself a claim unless it has been proved
and its payment authorized bv the corporation.
R. R. Co. V. Wood, 61 X. H. 418.
Director, as an individual, cannot bind the cor-

poration in the absence of authority from his asso-
ciates or the corporation. Ins. Co. v. Upton, 30
Atl. Rep. 366.
Corporate agrents.— Agents of corporations

may be appointed by vote. Atkinson v. Bemis,
11 X. H. 44: Tenney v. Lumber Co., 43 id. 355.
The powers of agents of a corporation are

necessarily limited to such contracts as the cor-
poration itself can lawfully make. Downing v.

Road Co., 40 X. H. 230.
Their powers may be expressed, and to be

proved by corporate records, or they may be im-
plied from their official duties, and the usual
course of business of the corporation. Smith v.

R. R. Co., 27 X. H. 86.
Powers of agents construed. Despatch, etc. v.

Mfg. Co., 12 X. H. 205; Gillis v. Bailey, 17 id.

22; Martin v. Great Falls Co., 9 id. 51; Deming
V. Ry. Co., 48 id. 455; Underbill v. Gibson, 2 id.

352.
Agents of corporations may be appointed to

convey real estate by vote, without being author-
ized by an instrument under seal. Atkinson v.

Bemis, 11 X. H. 44; Despatch, etc. v. Mfg. Co.,
supra; Tenney v. Lumber Co., 43 X. H. 355.
A promise may be implied against a corporation,

from the acts of its agents within their authority,
the same as in "the case of natural persons.
Glidden v. Unity, 33 X. H. 577.
Continuous and open exercise of a power by

corporate officers presupposes a delegated author-
ity. Hilliard v. Goold, 34 X. H. 239.

Declarations of an agent or director are not ad-
missible to prove a dedication of its land for a
highway, unless thev constitute part of the res
gestae. State v. Atherton, 16 X. H. 204.
A corporation is charged with notice of all

facts within knowledge of its authorized agent.
R. R. Co. v. Elliot, 57 X. H. 397, 437.
The president of a corporation has no implied

authority to act as its agent. Wait v. Armory
Assn., 66 X. H. 581; s. c, 23 Atl. Rep. 77.]

§ 4. The directors, to be chosen annually

by the stockholders, shall not be less than

three, unless otherwise authorized by the
charter, and one of them at least shall be
an actual resident of this State, if the cor-
poration has any stockholders residing in
the State. They shall hold office for one
year and until others are chosen and quali-
fied in their stead, and one of them shall
be chosen president by the corporation or
by the directors as the charter or by-laws
may prescribe.

See § 3, cross-references.

[A provision In by-laws which requires directors
to be chosen at annual meetings is directory only,
and not restrictive. Its observance is not essential
to the exercise of power of election. Hughes
V. Parker, 20 X. H. 58; Ins. Co. v. Moore, 55
id. 48.

If a corporation elect a person as director who
is ineligible, and permit him to act as such, it
will be bound by his acts within scope of au-
thority possessed by a director. Despatch, etc.
V. Mfg. Co., 12 X. H. 222.
The legality of election of directors cannot be

questioned collaterally, but only by direct pro-
ceedings instituted for the express purpose of
evicting them. Id.; Hughes v. Parker, supra.
Parol evidence of the proceedings of directors'

meetings is admissible in case of the loss of the
records. Ins. Co. v. Saunders, 34 Atl. Rep. 670.]

Capital Stock and Shares.

§ 5. If the amount of the capital stock of
a corporation is not fixed by its charter it

shall be fixed and limited l:)y the corporation
at its first meeting, and also the number
and par value of the shares thereof; but the
par value of the shares shall in no case be
fixed below twentj'-five dollars.

See ch. 147, §§ 6, 7.

§ 6. The corporation, at any meeting called
for the purpose, may increase or reduce its

capital stock and the number of shares into
which it is divided within the limits au-
thorized by law.

See ch. 147, § 7. Fraudulent increase, penalty.

Ch. 273, § 11.

[If corporation could " reduce " its capital stock
under above section by purchasing shares of
stockholders, each stockholder should be allowed
to surrender such proportion of his stock as
amount of proposed reduction l)ears to whole
capital stock. Currier v. Slate Co., 56 X. H. 262.
A stockholder who does not take his share of

an increase of stock cannot complain that those
who took the stock gained advantage over him,
as his right to take stock may be sold. Jones v.
R. R. Co.. 30 Atl. Rep. 614.

Right of stockholder to enjoin an issue of stock
on ground that a distribution thereof other than
that adopted would be more profitable to him. Id.

Sufficiency of notice to stockholders of the meet-
ing called to authorize an increase of capital
stock. Id.

Where a corporation is authorized to increase
its capital, and the act does not provide the
class of stock to which the Increase shall belong,
the inference is that it is to be common stock.
Id.
Where legislature authorized an increase of

stock for a certain purpose, the court will not
Inquire into necessity of the increase. Id.
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Increase of capital stock at an annual meeting
held unauthorized, without express notice that
such Increase would be considered. Jones v. C.
& M. R. R., 38 Atl. Rep. 120.
Necessity for authorized increase of capital

stock is a question for the corporation. Id.
Each holder of original stock is entitled to a

portion of new stock, and can be deprived of it

only with his consent, or by legal process. Id.

Directors may vote as stockholders for an in-

crease of capital. Id.]

§ 7. (As araendecl April 1. 189.3.) Sucli cor-

poration, by unanimous vote of all the shares
represented at any meeting called for the
purpose, or by the written consent of all

the stockholders filed with the clerk, may
increase or diminish the number of its

shares, and thereby increase or diminish the
par value thereof; but the capital stock shall
not be increased or diminisliod thereby, and
the par value of the shares shall not be fixed
below twenty-five dollars.

See ch. 147, § 7; ch. 273, § 11.

§ 8. A corporation may divide its capital
stock into different classes of shares, giving
such pi-eferences in relation to dividends to
any class as it sees fit; but the duties and
liabilities of its stockholders to creditors
of the corporation and to the State shall not
be affected thereby.

[Where a corporation Is authorized to increase
its capital, and the act does not provide the class
of stock to which the increase shall belong, the
inference is that It is to be common stock. Jones
V. R. R. Co., 30 Atl. Rep. 614.
See Jones v. C. & M. R. R., 38 Atl. Rep. 120.]

§ 9. No corporation shall sell or dispose
of any of the shares of its capital stock at a
price less than the par value thereof, except
In sales of shares at auction for non-payment
of assessments.

[Above section does not prohibit a corporation
from pledging its stock, nor 'deny to the holder
of stock which the corporation has pledged or
mortgaged, the right to sell for less than par.
R. R. Co. v. R. R. Co., 59 N. H. 385.
Evidence held insufficient to sustain conviction

for fraudulent issue of stock. State v. Moore, 39
Atl. Rep. 584.]

§ 10. Every stockholder shall be entitled
to a certificate or certificates signed by the
treasurer or cashier and such other officers
of the corporation as the ]>y-Iaws may pre-
scribe, stating his ownership of the shares
belonging to him; but no certificate shall
be issued until the par value of the shares
mentioned in it has been fully paid to the
corporation.

Transfers. §§ 13-15, post. Taxation of shares
of stock. Ch. 55, §§ 7-11; ch. 56, §§ 6, 7. At-
tachment of. Ch. 220, § 13. Execution against.
Ch. 232, §§ 15-20.

[The proper and usual evidence that a party
plaintiff is a stockholder of a corporation is the
production and proof of his certificate. Haynes
V. Brown, 36 N. H. 563.]

§ 11. Every stockholder of a corporation
shall inform the treasurer, cashier, or other
ofllcer authorized to issue stock certificates,

of the place of his residence, and of every
change therein, forthwith after the change Is

made.
§ 12. The treasurer, cashier, or other officer

authorized to issue stock certificates of a cor-

poration, shall keep in his office, in books
provided for the purpose, a true record of
the names and residences of all stockholders
of the corporation, of all changes in their
residences of whieli he is informed, of the
number of shares owned by each stockholder,
of all transfers of shares, and of every cer-

tificate issued by him; and shall keep on file

all old certificates, transfers, and deeds of
shares delivered to him.

[The general rule is that a person whose name
appears on corporate books is a shareholder, as-

such, both as to the corporation and the public.
Vale Mills v. Spalding, 62 N. H. 605.
Where corporate records show a certain persoQ

to be a shareholder, and he acts as such, cor-
poration is estopped to deny that he Is a share-
holder. Id.
The stock-book of a corporation was, under

above section, competent evidence on the ques-
tion of the transfer of stock. Preston v. Cutter,
64 N. H. 469; s. c, 13 Atl. Rep. 874.]

§ 13. Shares of stock may be transferred
by the proprietor by a writing upon the back
of the certificate by him signed, or by a
dee<l under seal; and the purchaser, upon
producing and surrendering the former cer-

tificate so transferred or the certificate ac-

companied by such deed, shall be entitled ta
a new certificate if no liens upon the stock

against the former proprietor have attached.

[Shares In corporations are, strictly speaking,
chattels, rather in the nature of choses in action;
but they may be subject of a contract of sale.
Harris v. Stevens, 7 N. H. 454.
The purchaser of a share of stock takes the

share with all its incidents, of which is the right
to receive all future dividends declared on such
share. March v. R. R. Co., 43 N. H. 515.]

§ 14. The delivery of a stock certificate to
a bona fide purchaser or pledgee for value,

together with a written transfer or a deed
of the same, or a power of attorney to sell,

assign, and transfer the same, signed by
the owner of the certificate, shall be a suffi-

cient delivery to transfer the title as against
all parties except the corporation; but no
such transfer shall affect the right of the
corporation to treat the stockholder of rec-

ord as tlie stockholder in fact, until the old

certificate is surrendered and a new certifi-

cate is issued to the person entitled thereto.

[If a party promise to deliver shares In a
manufacturing company, it will not be necessary,
in order to a valid tender of them, that they
should stand in his name and be transferred by
him, nor that the transfer to the promisee he-
recorded before the tender. Eastman v. FIske,
9 N. H. 182.
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Shares are goods, wares, or merchandise, within
the statute of frauds, or the rules of pleading.
Hotel Co. T. Reddin^ton, 55 N. H. 386.
A bill in equity will lie to compel the delivery

of a certiificate of stock to one who has the
equitable title. Hill v. Bank, 44 N. H. 567.
Equity does not decree specific performance of

a contract for the sale of shares in a corporation,
unless it appears that the remedy furnished at
law for the breach of it is inadequate. Eckstein
V. Downing, 64 N. H. 248; s. c, 9 Atl. Rep. 6li6.

A transfer of stock gives the purchaser the
same right to compel a refunding of illegal divi-
dends, as that retained by the stockholders who
have not sold. Winsor v. Bailey, 55 N. H. 218.
The rule of damages in a suit for breach of

executory contract to purchase stock would be
the difference between the agreed price of the
stock and its actual value at time of refusal to
take it. Rand v. R. R. Co., 40 N. H. 79.
On the transfer of stock, the delivery will not

be complete until an entry of such transfer is

made upon stock record, or it be sent to the
office for that purpose; and the omission thus to
perfect the delivery will be prima facie, and, if

unexplained, conclusive evidence of a secret trust,
and, therefore, as a matter of law, fraudulent and
void as to creditors. Piukerton v. R. R. Co., 42 N.
H. 424.
See Scripture v. Soapstone Co., 50 N. H. 571.]

§ 15. No corporation shall make any by-
law to restrain the free sale of shares of
Its stock; every such by-law shall be void.

See ch. 148, § 6.

[Stock may be bought for such a purpose as to
raise a question of right of buyer to employ
equitable process for an inequitable object. State
V. R. B. Co., 62 N. H. 383.]

Assessment upon Shares.

§ 16. A corporation, at its first meeting, or
at a meeting called for the purpose, may
make assessments upon the shares of its

stock, not exceeding in the whole the amount
at which the shares were originally limited;
or such assessments may be made by the
directors of the corporation; and the sums
assessed shall be paid to the treasurer within
the times limited by the corporation or by
the directors.

Assessments to pay debts. Ch. 151, § 4.

[Purchaser of shares at a sale on execution is

not liable for future assessment if no certificate
of stock is called for by him, or issued to him,
and stock remains on corporate books in name of
the execution debtor who also continues to vote
upon it as owner. Vale Mills v. Spalding, 62
N. H. 605.
Where by-laws provide for payment of ten per

cent, upon subscription, or subscription to become
void, It will be voidable only at election of the
corporation. Ferry Co. v. Jones, 39 N. H. 491.
A subscriber for shares may, by his acts, be

estopped from denying the legality of assess-
ments, on ground that all the shares are not
taken. R. R. Co. v. Johnson, 30 N. H. 390; Mfg.
Co. V. Canney, 54 id. 295, 315.
Where number of shares is fixed by its charter,

which provides that directors may make equal
assessments upon all shares, no valid assessment
can be made against a subscriber until all shares
are taken. R. R. Co. v. Johnson, 30 N. H. 390;
R. R. Co. V. Barker, 32 id. 363.
Under the general statutes a stockholder who

lias paid full amount of his shares is not liable
for assessments made for other purposes than
payment of debts. Starch Co. v. Moore, 62 N. H.
671.

If charter fixes a limit beyond which shares shall
not be assessed, no assessment can be made be-
yond it. R. R. Co. V. Copp, 38 N. H. 124.
Nor is stockholder liable for assessments for

objects essentially different from those contem-
plated by charter. Union L. & C. v. Towne, 1
N. H. 44.]

§ 17. If an owner of shares, being pres-
ent, either in person or by proxy, at the
meeting when any assessment is voted, or
being notified thereof by the treasurer or
cashier by letter, shall neglect to pay the
sum so assessed on his shares for thirty
days after the time appointed for the pay-
ment thereof, the treasurer or cashier may
sell at auction a sufficient number of his
shares to pay all assessments then due from
him, with necessary charges.

[If charter provides no mode for enforcing as-
sessments, except by the sale of shares, assump-
sit may be maintained, provided there has been
an express promise to pay assessments, but not
otherwise. No sale of shares is necessary In
case of such an express promise. R. R. Co. v.
Johnson, 30 N. H. 390.
Assumpsit will lie to recover assessments made

for the payments of debts of a corporation. Mfg.
Co. V. Canney, 54 N. H. 295, 318.
The legislature, in authorizing corporations to

make assessments, must be taken to authorize the
use of prompt and effectual means to collect
same by suits. Id.

Where the subscriber for stock agrees to take
only a specified number of shares, without ex-
pressly promising to pay assessments, he cannot
be personally sued for the assessment until his
shares have been sold to pay it. Rockingham
Bldg. Co. V. Burlingame, 31 Atl. Rep. 23; Same v.

Brown, id.

Where one subscribes to capital stock, agreeing
to pay his subscription at certain times, he may
be sued on his agreement, there being no occasion
for making assessments under sections 16, 17.

Shoe Co. V. Pray, 32 Atl. Rep. 770.
Where stock is transferred to a trustee to be

issued to stockholders on payment therefor, such
fact is no defense to an action on subscription.
Id.
Where shares are subject only to a sale for

delinquency, and where the original members
signed a written obligation to pay all assessments
on their shares, it was hold that no action lies

on such promise, if, before the assessment falls

due, the principal, bona fide and for a valuable
consideration, sold out his shares, though he af-
terward bought in the same shares, and after his
repurchase the assessments were maue. Glass
Co. V. Alexander, 2 N. H. 380.]

§ IS. The treasurer or cashier shall give
notice of the time and place appointed for

such sale, and of the sum due on each share,

by publishing such notice in some news-
paper printed in the vicinity where the cor-

poration is established; and a deed of the
shares made by the treasurer or cashier, in

accordance with such sale, shall entitle the

purchaser to a certificate therefor.

Voting.

§ 19. Every stockholder in a corporation,

except banks whose charters otherwise pro-

vide, may give one vote at any meeting
thereof for every share he owns therein,

not exceeding one-eighth part of the whole
number of shares.
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§ 20. No person claiming to be a stock-

holder in his own right shall vote as such
until he shall make oath, if required by any
stockholder at such meeting, before a jus-

tice of the peace, that he is the absolue and
bona tide owner of the shares claimed by
him.

§ 21. A person holding stock in a corpora-

tion as executor, administrator, guardian,
or trustee, and a person who has pledged
his stock as collateral security, may vote

thereon as a stockholder, upon pro<luciug,

if his right is contested, evidence of his title

satisfactory to the presiding officer.

§ 22. Except in railroad corporations, any
person not a stockholder, being authorized
by a writing under the hand of a stockholder

entitled to vote by proxy, filed with the clerk

or cashier, may vote as pi-oxy in the right of

such stockholder; but no stockholder shall

act as proxy for any other stockholder, nor
shall any person act as proxy for more than
one stockholder, or vote as proxy for shares

exceeding one-eighth of the whole capital

stock.

§ 23. No proxy shall confer the right to

vote at more than one meeting, which shall

be named therein.

§ 24. No pers(ui shall vote on any shares

until all assessments w^hich have been or-

dered and have become due and payable
thereon have been fully paid.

§ 25. Voting by proxy shall not be law-

ful at a meeting of a railroad corporation,

except by female stockholders and by stock-

holders unable, by reason of sickness, in-

firmity, or old age, to attend such meeting,

each of whom shall make, subscribe, and
attach to his proxy an affidavit setting forth

his inability to attend for one or more of

said reasons. No person at any such meet-

ing shall vote by proxy on shares exceeding
in par value the sum of five thousand dol-

lars, nor on a greater number of shares by
proxy than are sufficient, with the shares

owned and voted upon by himself at such
meeting, to make shares amounting to five

thousand dollars in par value; nor shall any
stockholder authorize more than one per-

son to vote on his shares by proxy at the

same meeting.*

§ 26. If any person shall fraudulently vote

upon any share of which he is not the bona
fide and absolute owner, except in the cases

before provided for, or shall fraudulently
procure or receive the transfer of a share
for the puriwse of voting thereon, or shall

directly or indirectly solicit a proxy for any
other person to vote upon, he sliall be pun-
ished by imprisonment not exceeding one
year, or by tine not exceeding five hundred
dollars, or both.

* The selectmen of a town may vote upon stock
owned by the town, or appoint an agent for the
purpose. So provided in I'ublic Statutes, ch. 40,
§ 18.

CHAPTER CL.

Individual Liability of Corporators.

Sec. 1. Individual liability of officers and stock-
holders limited.

2. Loans to stockholders prohibited.
3. Dividends proliiljited when jjropertj' in-

sufhcient to pay debts.
4. Debts not to exceed half capital, etc.

5. Diret'tors individually liable for all vio-
lations of tliree ijrecedins sections.

G. Directors absent or objecting exempt
from liability.

7. Stockholder receiving illegal loan, divi-
dend, etc., individually liable for
amount thereof.

8. Stockholders liable till amount of capi-
tal paid in, and not afterward; proviso.

9. Caidtal stock not to be paid by note of
stockholder.

10. List of stockholders to be filed with
town clerk in May, annually.

11. Who are to be deemed sto<-kholders.
12. Neglect to return list, punishment of.

13. Willful omissions or refusals of clerk,
how punished.

14. Directors to certify full payment of capi-
tal, etc.; penalty for neglect.

15. Certificates, etc., where filed by corpo-
ration having no place of business in
this State.

IG. Annual return to be made to secretary ol
State and town clerk, in May; what
to contain, etc.

17. Blanks to be furnished.
18. Abstracts of returns to be laid before

general court.
19. False certificate.
20. Trustees and pledgees exempt.
21. Contribution, when to be had; exception.
22. Oflicer liable may recover of the com-

pany.

Section 1. The officers and stockholders
of corporations whose object is a dividend
of profits, except banks, shall be individually

liable for the debts and contracts of the
corporation, in the cases and to the extent
specified in this chapter, and not otherwise.

Enforcement of liability. Ch. 151.

[Stockholders are, in general, liable only for cor-
porate debts contracted wliile they are stock-
holders. Chesley v. Pierce, 32 N. H. 388.

Our statutes make the liability of stockholders,
in manufacturing and many other corporations,
joint and several for all such debts of the cor-
poration as they are made personally liable

to pay, those making them liable as though they
were partners, without any act of the corpora-
tion. Ericksou v. Nesmith, 46 N. H. 371.

Payment only of the' debts of the corporation,
in the cases aiid to the extent specified in chap-
ter 150, can be enforced against individual stock-
holders under chapter 151. Mfg. Co. v. Canney,
54 N. H. 296.

See Bridge Works v. Jose, 59 N. H. 81.]

§ 2. No loan of money shall be made by
any such corporation, excepting banks, to

any stockholder therein.

§ 3. No dividend shall be made, and no
part of the capital stock shall be withdrawn
or refunded, to any of the stockholders,

when the property of the corporation is in-

sufficient or will be thereby rendered insuffi-

cient for the payment of all its debts.

Penalty. Ch. 273, § 11.
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[A purchase of its own stock by an insolvent
corporation is in fact a " refundinir " to him in
violation of above section. Currier v. Slate Co.,
56 N. H. 262.
A bill by part of stockholders to compel a

refunding: to the corporation of all money il-

legally received as dividends by defendants, shovild
be in behalf of plaintiffs and all others who may
come in and join in the suit. Winsor v. Bailey,
55 N. H. 218.
In such a bill all persons receiving such illegal

dividends are properly joined as defendants. Id.
In general, any dividend of the income or prof-

its of the corporation among its shareholders,
whether declared as a regular dividend, an extra
dividend, or a bonus, goes to the tenant for life.

Lord V. Brooks, 52 N. H. 72.]

§ 4. Xo corporation, banks and insurance
companies excepted, shall contract debts or
incur liabilities exceeding oue-Iialf the value
of its property.

[Section construed. Bank v. Fiske, C2 X. H.
180.]

§ 5. If a corporation, by vote or by its

officers, shall violate either of the provisions
of the three preceding sections, the directors
shall be individually liable, to the amount of
such loan, dividend, or sum refunded or
withdrawn, or of the excess of debts and
liabilities aljove half the value of its prop-
erty, for the debts and contracts of the cor-

poration then existing or contracted while
they remain in office.

[See Bridge Works v. Jose, 59 N. H. 81: Bank
V. Fiske, 60 id. 363; Same v. Same, 62 id. 178.]

§ 6. If a director, being absent at the time
of the acts done in violation of the fore-

going provisions, shall not have advised or
consented thereto, or, being present, shall

have objected thereto and filed his objection
in writing with the clerk, at the time, he
shall be exempt from such liability.

§ 7 A stockholder who shall tmlaw fully

receive a loan from the corporation, or a
sum unlawfully withdrawn or refunded
from the capital stock thereof, or who shall

knowingly accept or receive a dividend un-
lawfully made, shall, to the amount by him
received, be individually lial)le for the debts
of the corporation then existing, or after-

Avard contracted, until the same is rejiaid,

or paid to the creditors of the corporation.

§ 8. Every stockholder, except stockhold-
ers in banks and railroads, shall be liable

for all del)ts and contracts of tlie corjiora-

tion until the whole amount of the capital

fixed and limited by the corporation shall

have been paid in, and a certificate thereof,

under oath, signed by the treasurer and a
majority of the directors, has been filed and
recorded by the clerk of the city or town
where such corporation has its principal

place of business, and not afterward, except
in the cases specified in the preceding sec-

tion. Stockholders in railroads shall be
liable only to the amount of the par value
of their stock therein and not otherwise.

Liability, how enforced. Ch. 151.

[Stockholders are not liable for debts contracted
liefore they became stockholders. Chesley v.
Pierce, 32 X. H. :«8.
In absence of fraud or collusion on part of

plaintiffs bringing suit against stockholders under
above section, it is immaterial whether the debt
for which the suit was brought was or was not
beyond the power of the corporation to contract.
Bank v. Fisk, 60 X. H. 363.
If corporation received and used plaintiff's

money, it is also immaterial whether the debt was
contracted by officers properly authorized, or not.
Id.]

§ 9. No note or obligation given by a stock-
holder, whether secured by pledge or other-
wise, shall be considered as payment of any
part of the capital stock.

[If a bank goes into operation on the capital in
which a note is reckoned as a cash payment for
stock, the illegality of the transaction cannot be
set up in defense of an action bv the bank on the
note. Bank v. Hodsdon, 46 X. "ll. 114.]

S 10. The treasurer of every railroad cor-
poration and the clerk of every other divi-

dend-paying corporation, except banks, until
its capital stoclv is fully paid in and a cer-
tificate thereof filed and recorded, shall an-
nually, in the month of May, cause to be
filed and recorded in the office of the clerk
of the town or city in which the corporation
has its principal place of business, a list

of the names and places of residence of all

its stockholders, certified under oath.

§ 11. Any person whose name shall be re-

turned on the list shall be deemed a stock-
holder in the corporation until he shall cause
to be filed and recorded by the town clerk a
certificate of the transfer of all his stock,
the time of such transfer, and the names
and places of residence of the persons to
whom he sold, signed by the treasurer or
clerk of the corporation, which certificate

shall be made and delivered to him by such
treasurer or cleric upon request, at any time
after the transfers are delivered to him for
record.

§ 12. If any such treasurer or clerk shall

neglect to make such return in the month of
May, annually, he shall forfeit for each neg-
lect fifty dollars to any person who Avill

sue for tlie same; and it sliall be the duty
of the town or city clerk forthwith to com-
mence a suit therefor.

§ 13. If any treasurer or clerk of the cor-
poration shall willfully omit or refuse to
return the list or to deliver to any stock-
holder such certificate, with intent to delay
or defraud any stockholder or creditor of
the corporation, lie shall be fined not ex-
ceeding live ilidusaud dollars, or be impris-
oned not exceeding three years, or both.

§ 14. The directors and treasurer of every
corporation, except banks, Avhose object is

a dividend of profits, within thirty days after
the whole amount of the capital stock fixed

and limited by the conioratiou shall have
been paid in, shall make and subscribe a
certificate, imder oath, of that fact and cause
it to be recorded iii the office of the clerk
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of the city or town where the corporation has
its principal place of business; and if they
neglect so to do, they shall be liable for all

the debts of the corporation contracted after

the expiration of the said thirty days and
before such certificate shall be so made and
recorded.

§ 15. If any such corporation has no place
of business in this State, all certificates and
other papers required by law to be filed or
recorded in the town clerlv's office sliall be
so filed or recorded in the office of the sec-

I'etary of State.

§ 16. Every such corporation, except in-

surance companies, railroad corporations,
banlcs, and loan and building associations,

shall annually, in the month of May, make
a return in writing, signed by and under
oath of its treasurer and a majority of its

directors, to the secretary of State and to

the cleric of the town in which its principal
business is carried on, if in this State, of
the amount of all assessments voted by the
corporation and actually paid in. tlie amount
of all debts due to and from tlie corpora-
tion, and the value of all the property and
assets of the corporation, so far as the same
can be ascertained as existing on the first

day of Maj'; and if any such corporation
shall fail so to do. the treasurer and direct-

ors shall be individually liable for all the
debts and contracts of the corporation then
existing, or which shall be contracted, until

the retui'n is made.
§ 17. The secretary of State shall season-

ably furnish suitable blanks for such re-

turns to the several corporations required to
make the same.

§ 18. The secretary of State shall annually,
in the month of December, prepare a full

and true abstract of the annual returns of
all corporations required by law to be made
to him, and shall cause the same to be
printed, and to be laid before the general
court at the biennial sessions thereof.

§ 19. If any certificate, return, or notice
made or given in pursuance of the provisions
of this chapter shall be false in any material
representation, all the officers who signed
the same, knowing it to be so or without
due inquiry, shall be individually liable for

all the debts of the corporation contracted
while they were in office.

§ 20. No person holding stock as executor,
administrator, guardian, or trustee, and no
person holding stock as collateral security,

shall be thei'eby personally subject to any
liabilities as a stockholder; but tlie person
pledging the stock shall be so liable, and
the estate and funds in the hands of such
executor, administrator, guardian, or trus-
tee shall be liable to the same extent as a
holder thereof in his own right would be
liable.

§ 21. Any stockholder who has voluntarily
paid a debt or liability of a corporation, after
demand for payment thereof, which he was

legally holden to pay, may have contribution
l>y a bill in equity against the other stock-
holders for such sum as he ought equitably
to recover; but no director, officei*, or stock-
holder who advised or consented to any act
in violation of the provisions of this chap-
ter shall recover against any stockholder
who did not advise or consent thereto.

[Under the prohibition of sections 21 and 22, a
stockholder to whom the corporation became im-
mediately and originally indebted in excess of
statutory limit cannot recover against stockhold-
ers who did not consent thereto. Bank v. Fiske,
62 X. H. 180.
Xor can a director acquire any claim against

the stockholders by paying a judgment against
him as indorser of a corporate note issued with
his consent in excess of such limit. Id.
Where a bill in equity is brought against the

stockliolders of a corporation for the purpose of
charging them personally, upon their individual
liability, for the debt of the corporation, an equi-
table contribution is to be made by the court be-
tween all the stockholders as far as may be.
Erickson v. Nesmith, 46 N. H. 371.
The members of a corporation de facto are not

liable individually in an action of assumpsit for
money loaned to the corporation if they acted in
good faith, believing themselves to be a corpora-
tion de jure. Larned v. Beal, 65 N. H. 184; s. c,
23 Atl. Rep. 149.]

§ 22. Any officer of a corporation who shall
have paid a debt or liability of the corpora-
tion for which he is made liable by the pro-
visions of this chapter, may recover the
amount so paid in a bill against the cor-

poration, but he shall have no claim against
the stockholders individually therefor.

CHAPTER CLI.

Suits against Stockholders.

See. 1. Bill in chancery only remedy against
stockholders.

2. Not to be filed until sixty days after legal
demand on corporation.

3. Otficers and stockholders, upon demand, to
pay debt or expose property; if prop-
erty exposed, no suit.

4. Failing to do either, meeting of stock-
holders to be called; penalty for not
calling.

5. Suits against bank stockholders regulated.

Section 1. The only remedy to enforce the
payment of a debt of a corporation against
the individual stockholders thereof shall be
a bill in chancery.

Individual liability. Ch. 150.

[In a suit by a creditor of a corporation against
a stockholder, it is not necessary for plaintiff to
show that organization of corporation was legal.
That is a matter between the corporation and the
State. Haynes v. Brown, 36 N. H. 545.
In an action under the statute, to recover from

an individual stockholder a debt due from a cor-
poration, the declaration must contain a special
averment that defendant had notice, before suit,
of neglect of corporation to pay debt, or to ex-
pose sufBcient personal property within sixty days
after demand. Hicks v. Bums, 38 N. H. 141.
The demand must be upon some officer or

agent authorized to pay the debts of the cor-
poration, and be made at his office or usual place
of business, during business hours. Harvey v.
Chase, 38 N. H. 272.
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It may be made upon the directors, or either of
them. Id.
And a verbal demand may be made in the terms

of a written one. Id.
The demand should be made personally by the

creditor or his agent, who should exhibit, or
verbally and specifically state, the character of
the claim, and request Immediate payment. It
is not sufficient to serve upon the officer a written
demand for payment. Haynes v. Brown, 36 N. H.
645.

If copies of notes or claims demanded are pre-
sented, it is not necessary to present the origi-
nals, unless called for at that time. Id. The
claims of several persons may be joined in the
same demand. Id.
Where creditors write to the treasurer, demand-

ing payment, and treasurer, acljnowledging re-
ceipt of letter, says he cannot pay because he
has no funds, the demand is sufficient. Bank v.
Fiske, 60 N. H. 363.
A bill in equity under above section against

stockholders is not multifarious, because some
creditors are joined as plaintiffs who do not ap-
pear to prosecute suit. Id. It must be against
all stockholders liable for the same debt. Had-
ley V. Russell, 40 N. H. 109.
The nature of the bill, whether for the en-

forcement of personal liability, or the stockhold-
ers' bill prosecuted in the name of the creditors,
should distinctly appear. Towne v. Starch Co.,
62 N. H. 694.
Where a bill in equity is brought, an equitable

contribution is to be ordered between all stock-
holders who have been properly made parties, or
over whom the court by service of process or
voluntary appearance acquires jurisdiction.
Erickson v. Nesmith, 46 TV. H. 371.
Fact that some stockholders are non-residents

will not deprive the creditor of his decree of the
whole debt against those over whom the court
has jurisdiction. Id. If some of those within the
State are insolvent, plaintiff may have his decree
for the whole debts against those who are solvent,
to be apportioned pro rata. Id.]

§ 2. No bill shall be filed until sixty days
after a legal demand of payment of the debt
whose payment is sought to be enforced
shall have been made upon the corporation.

See note to preceding section.

§ 3. Whenever payment of a debt of a
corporation shall be legally demanded, it

shall be the duty of the officers and stock-

holders thereof forthwith to pay and dis-

charge the same with the funds of the cor-

poration, or to expose unincumbered per-
sonal property of the corporation sufficient

to satisfy the same with costs of suit, so
that it may be attached in a suit of the cred-

itor against the corporation; and if such
property be thus exposed, no suit shall be
maintained against the stockholders.

See note to § 1, ante.

§ 4. Upon demand of payment of a debt
of a corporation being made, if the same
shall not at once be paid, or unincumbered
personal property sufficient to satisfy it be
exposed, the officers of the corporation shall

forthwith call a meeting of the stockholders
to provide means for its payment, by as-

sessments upon themselves or otherwise,
within sixty days from the date of the de-

mand. If an officer whose duty it may be
to call such meeting shall unreasonably neg-

lect or refuse to call the same, he shall for-
feit one thousand dollars, to be recovered in
an action of debt by any person injured.

See note to § 1, ante.

[Assumpsit will lie to recover assessments made
for the payment of debts of a corporation. Mfg.
Co. V. Canney, 54 N. H. 295, 318.]

§ 5. In a suit against the stockholders of
a bank or banking association for the non-
payment of its bills, the bill shall be so
framed as to embrace all bank bills holden
by the creditor at the time of its being filed;

and averments that such bills were issued
from and put in circulation by the bank or
banking association, that the plaintiff was at
the time of demand of payment and still is

the holder thereof, and a general statement
of the number and denominations of the
bills, shall be sufficient setting forth of the
liability of the bank or banking association
to pay or redeem the bills, and a sufficient

description of them; and the stockholders
may be described in the bill as such, by
their names and places of residence, with-
out further description or addition.

TITLE XXIV. OF THE DOMESTIC
RELATIONS.

CHAPTER CLXXX.

Of Masters, Apprentices, and Laborers.

Sec. 14. Women and minors under eighteen not
to be employed over ten hours a day;
exceptions.

15. Notice of hours of labor to be kept posted.
16. Penalty for violation of preceding sec-

tions.
17. Certificate of age of minor conclusive

evidence, when.
18. Penalty for false certificate.
19. Fines, to whose use; limitation of ac-

tion.
20. What constitutes a day's labor.
21. Weekly payment of wages.
22. Penalty.
24. Labor day.

§ 14. No woman and no minor under eigh-

teen years of age shall \ye employed in manu-
facturing or mechanical establishment for
more than ten hours in one daj', except in

the following cases:

1. To make a shorter day's work for one
day in the week.

2. To make up time lost on some day in

the same week in consequence of the stop-

ping of machinery upon which such person
was dependent for employment.

3. When it is necessary to make repairs to

prevent interruption of the ordinary run-

ning of the maehineiy.
In no case shall the hours of labor exceed

sixty in one week.
§ 15. The proprietors of evex*y such estab-

lishTuent shall keep posted in a conspicuous
place in every room where such persons
are employed a notice printed in plain, large

letters, stating the exact time of beginning
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and of stopping work in the forenoon and
in the afternoon, and the number of hours'
work required of them each day of the
week.

§ 16. If any owner, agent, superintend-
ent, or overseer of any such establishment
shall willfully violate the provisions of either

of the two preceding sections, he shall be
fined not exceeding fifty dollars for each
offense.

§ 17. A certificate of the age of a minor,
made by him and by his parents or guardian
and presented to the employer at the time
the minor is employed, shall be conclusive
evidence of his age upon a prosecution for
the violation of the provisions of section
fouiteen.

§ IS. If any person shall make and utter
a false cei-tificate in regard to the age of a
minor, with intent to evade the provisions
of this chapter, he shall be fined twenty-
five dollars, or be imprisoned tJiirty daj'S,

or botli, for eacli offense.

§ 19. All such fines shall be one-half for
the use of the complainant, and the other
half for the use of the county. Prosecu-
tions under sections sixteen and eighteen
shall be barred unless begun within one
year after the offense was committed.

§ 20. In all contracts relating to labor, ten
hours' actual lalx>r shall be taken to be a

day's work unless otherwise agreed b}- the
parties.

§ 21. Every manufacturing, mining, quar-
rying, stone-cutting, mercantile, horse-rail-
road, telegrapli. teltphoue. express, aciue-

duct, and municipal corporation employing
more than ten persons at one time shall pay
the wages earned each week by their em-
ployes who work by the day or week within
eight days after the expiration of tlie week,
or upon demand after that time. Every such
corporation shall post a notice in a con-
spicuous place in its office that it will pay
its employes' wages as above, and shall keep
the same so posted.

§ 22. If any such corporation shall violate
the provisions of the preceding section, it

shall be fined not more than twenty-five
dollars for each offense, provided a prosecu-
tion therefor is begun within thirty days
after the offense is committed, but not other-
wise.

§ 24. The first Monday of September of
each year shall be a holiday, to be known
as Labor day.

TITLE XXVI. IXSOLVENCY PROCEED-
IXGS.

CHAPTER CCI.

Insolvency Proceedings.

Sec. 48. Insolvency of corporations.
49. Oath to be taken by officers of.
50. Penalty for fraud.

§ 48. Insolvent corporations created by the
laws of this State, except banking and rail-

road corporations, may make assignments
or be proceeded against in insolvency in

the same manner as individuals, and the
judge for the ci>unty where the principal
place of business of the corporation is lo-

cated may issue his warrant and proceed
as in other cases. The schedule shall be
furnished by the treasurer or other finan-
cial officer of the con)oration. and all the
provisions of this chapter which apply ta
the debtor, or set forth his duties in regard
to executing papers, submitting to examina-
tions, disclosing, making over, secreting, con-
cealing, conveying, assigning, paying, or con-
veying away his money or property, shall

in like manner and with like force and ef-

fect and penalties apply to each and every
officer of the corporation and to the money
and property thereof.

Voluntary dissolution. Ch. 147, §§ 10-12.

[Directors of an insolvent corporation hold its

assets for equal benefit of all creditors, and if

they are themselves creditors they are precluded
from securing any preference over others. Smith
V. Putnam, 61 N. H. 632; Richards v. Ins. Co.,
43 id. 263.]

§ 49. At the end of three months from the
beginning of the proceedings, the officers

shall severally make and subscribe an oath
in substance as follows:

"I, , (president, etc., or treasurer,

etc.,) do swear that I believe the account of
the creditors of the corporation contained
in the schedules signed by and now
on file in court, is in all respects just and
true; that I do believe that all the prop-
erty and estate of said corporation, and all

its books of account and papers, have been
delivered to the messenger or the assignee;
nnd that if any goods or estate not so de-
livered hereafter come to my knowledge,
I will faithfully and diligently apprise the
assignee thereof. And I do further swear
that to the 1>fst of my knowledge, informa-
tion, and belief, there is no part of the es-

tate or effects of the corporation made over
or disposed of in any manner in fraud of
the laws relating to insolvency or of the
creditors of the corporation."

§ 50. If a debtor, or any officer of a cor-

poration against which a petition in insol-

vency is pending, shiiU willfully omit to file

a list or schedule as ordered, or shall Avill-

fully and fraudulently give false informa-
tion or neglect to give true information to

the assignee in relation to the estate or
the claims of creditors, or to do any act or
to furnish or discover any evidence in his

power or knowledge material to the just

settlement of the estate, he shall be pun-
ished by imprisonment not exceeding one
year.
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TITLE XXIX. OF ACTIONS, PROCESS, AND
SERVICE OF PROCESS.

Ch. 219. Of the service of writs.
220. Of attachments.

CHAPTER CCXIX.

Of the Service of Writs.

Sec. 13. Against other corporations, on whom ser-
vice to be made.

14. Against railroad corporations, may be
served on ticket master.

15. Against manufacturing corporations, copy
may be left at office or counting room.

16. Hour of service to be returned on trustee
process against corporations.

§ 13. Service of "writs against otlier (tban
municipal, etc.) corporations may be made
upon the clerk, treasurer, cashier, or one of
the directors, trustees, or managers, if any
in the State; otherwise upon any principal
member or stoclcliolder, or upon any agent,
overseer, or other person having the care of
any of the property or charge of any of the
business of the corporation.

Trustee process. Ch. 245.

[Although property of a corporation is attached,
seiwice by the leaving of a summons, as in case
of an individual, is insufficient: the service must
be made by copy. Sleeper v. Assn., 58 N. H. 27.
A summons is the only process to be issued to

a corporation to appear and answer indictment.
R. R. Co. V. State, 32 N. H. 215.]

§ 14. Service of writs against a railroad
corporation may be made upon any person
doing the business of the corporation as
ticket master for the sale of passenger
tickets, at any station upon its railroad.

§ 15. Service of a writ against a manu-
facturing corporation may be made by leav-

ing an attested copy of the writ at the
office or counting room of the corporation.

[Such service should be made by copy, twenty-
eight days before sitting of the court to which
it is returnable; and if made by summons, the
action will lie dismissed. Sleeper v. Baptist Assn.,
58 N. H. 27.]

§ 16. In the return of service of trustee
process against a corporation, the officer shall

set forth the hour when the copy was given
or left.

CHAPTER CCXX.

Attachments.

Sec. 13. Shares in corporations attached by copy
left with treasurer, etc., and dividends
holden.

15. Right to take tolls, by copy left with
treasurer, etc.

§ 13. The share or interest of any person
in a corporation may be attached by the
officer, by leaving an attested copy of the
writ and of his return thereon with the
clerk, treasurer, assistant treasurer, cashier,

agent, or person having the care of the

property of the corporation, or at his abode;
and the dividends becoming due afterward
shall be holden by such attachment.

Levy of execution against shares. Ch. 232, §§ 15-

20.

[A corporation attaching stock is not charge-
able with the knowledge of a transfer possessed
by one of its directors who takes no part in
causing, and is not informed of, the attachment.
Buttrick V. R. R. Co., 62 N. H. 413.]

§ 15. The franchise of a corporation au-
thorized to receive tolls, so far as relates
to the right to receive tolls, with all tbe
privileges and immunities belonging thereto,
may be attached by leaving an attested copy
of the writ and of the officer's return thereon
with the clerk, treasurer, or a director of
the corporation. .

TITLE XXXI. OF EXECtTIOXS.

CHAPTER CCXXXII.

Levy of Executions on Personal Property.

Sec. 15. Shares in capital of coi"porations may be
seized, etc.

16. Notice of sale to be given to debtor and
posted.

17. If debtor not resident of county, notice
published and posted sufficient.

18. Copy of execution and return to be filed
with clerk, etc., of corporation.

19. Officers of corporations to exhibit records,
etc., to officer having execution.

20. Penalty for neglect, etc.

§ 15. The shares or interest of a person
in any corporation may be taken on execu-
tion, in the same manner that they may
be attached.

Attachment of shares. Ch. 220, § 13.

[Purchaser of shares at a sale on execution is

not liable for future assessments if no certificate
of stock is called for b.v him, or issued to him,
and stock remains on corporate books in name
of the execution debtor who also continues to
vote upon it as owner. Vale Mills v. Spalding,
62 N. H. 605.
A creditor levying an execution upon shares

in a corporation Is not affected by a mortgage
of which he has no notice. Piper v. Hilllard,
58 N. H. 198.
An officer, who has seized corporate property on

an execution, should proceed with the service
of the writ, though tbe corporation expire after
such seizure. Kimball v. Bank, 20 N. H. 347.
See, also, .Tones v. R. R. Co., 32 N. H. 544;

Piper v. Hilllard, 52 id. 209.]

§ 16. Notice in writing of the time and
place of sale of such shares or interest shall
be given by the officer to tlie debtor, or
shall be left at his abode, and shall be posted
at one or more public places in the town
where the sale is to be, and in two adjoining
towns, thirty days before the sale.

§ 17. If the debtor does not reside in the
county, the posting of such notice as pre-
scribed in the preceding section, and the
publishing such notice in some newspaper,
if any, in the county, otherwise in an ad-
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joining county, three weelis previous to the
sale, shall be sufficient, without further no-

tice to the debtor.

§ 18. The officer shall cause an attested

copy of the execution and of his return
thereon to l>e tiled witli tlie cleric, troasurei",

assistant treasurer, or cashier of the corpo-
ration, and shall pay for the recording
thereof. The purchaser shall thei'eupon be
entitled to such shares or interest, and the
income or dividends Avhich have become due
thereon since the attachment, and to such
certihcates as are the usual evidence of the
shares or interest of a proprietor in the cor-

poration.

[AVliere, upou a sale upon exocution of shares
of stock, a certificate is demauded of the corpora-
tion by the purchaser, a suit is brought for re-
fusing to give the same, the measure of damages
is the valuation of the sloclc at time of demand,
with interest, and not valuation at time of trial,

or at any intermediate period. Finliertou v. K.
R. Co., 42 N. H. 424.]

§ 19. The officer of every corporation hav-
ing the care of the records or accounts of
the shares or interests of the corporators
therein, shall, on request and on the exhil)i-

tion of a writ of attachment or execution
-against any person interested in the corpo-
ration, give to tlie officer having the writ
a certificate of the number of his shares or
amount of his interest therein, with the num-
bers of the shares or other descriptioii by
which they are distinguished. If he shall
neglect or refuse to give sucli certificate, or
shall willfully give a false certificate, he
shall be liable to pay to the creditor the
whole amount of his demand against the
debtor, to be recovered by an action of
debt.

[Under above section, an officer having the
right of execution against the owner of shares,
may demand of the proper otUcer certificate of
the number of shares, etc., belonging to the
debtor. Fislse v. Gowing, 61 N. H. 431.]

§ 20. If any officer of a corporation shall,
on request of an officer and on exhibition
of such writ of attachment or execution,
refuse or neglect to exhibit to him such rec-
ords and documents in his keeping as may
be useful to direct, and assist him in the
discharge of his duty, he shall forfeit twenty
dollars to the officer, and shall be answerable
for all damages sustained by any person
thereby.

TITLE XXXII. OF PROCEEDINGS IN SPEC-
CIAL, CASES.

Ch. 240. Of the forfeiture of grants.
245. Of the trustee process.

CHAPTER CCXL.

Of Forfeiture of Grants.

Sec. 1. Word " grant " to include charters, etc.,
and acts conferring rights not common
to all.

2. Word " grantee " to Include all having
grantee's right.

Sec. 3. Proceedings for forfeiture may be by
information or petition, etc.

4. If by petition, bond to pay costs to be
filed.

6. Service and notice of pendency as In
actions by writ or summons.

7. If grantee does not appear, court to hear
evidence, etc.

8. Several defendants may plead severally.
9. If condition found not fulfilled, grantee

may file reasons why in equity no for-
feiture.

10. If condition not performed, but in equity
no forfeiture, grantee to pay costs.

11. If forfeiture ought in equity to be de-
creed, judgment.

12. Copies to be sent to secretary of State,
if judgment of forfeiture.

18. If defendant prevails, to recover costs,
except against State.

19. Grant may be forfeited for non-perform-
ance of condition, express or implied.

20. On judgment of forfeiture grant void,
etc.

Section 1. The word " grant " in this chap-
ter includes all grants or charters of lands
made by the supreme executive or legislative
power of the State, and all acts of incorpo-
ration and laws giving to individuals powers
or rights not common to all citizens.

§ 2. The word " grantee " in this chapter
includes the person or corporation to whom
a grant is made, and all persons having the
right of such person or corporation therein.

§ 3. Proceedings for obtaining a decree of
the forfeiture of such grant may be by in-

formation, filed in the supreme court at a
trial term by the attorney-general or other
person authorized in behalf of the State;

[The state alone can enforce a forfeiture of a
charter, and the question of forfeiture cannot be
raised in an action brought by the corporation.
State v. Carr, 5 N. H. 307; Peirce v. Somers-
worth, 10 id. 3G0; Bridge v. Fisk, 23 id. 171.

A forfeiture may be waived; if legislative acts
recognize the continued existence of the corpora-
tion after the forfeiture, such recognition is a
waiver. State v. Turnpike, 15 N. H. 162.

It is not good exception, to an information in
nature of quo warranto, that it is against the
stockholders, instead of a corporation, and that
it does not ask for a forfeiture of the charter.
State v. Barron, 57 N. H. 498.

It is no objection to maintenance of a bill In

equit.v to compel the restoration of property ac-
quired bv fraud that it will cause the dissolution
of a corporation. It. K. Co. v. R. R. Co., 50 N.
H. 50.
Forfeiture of a grant can only be taken ad-

vantage of by the grantor, and cannot be inquired
into collaterally. Dewey v. Williams, 40 N. H.
222.]

§ 4. The petitioner shall file with the clerk

a bond to the State, in a reasonable sum,
with sufficient sureties, conditioned to pay
all costs which may be adjudged against
him.

§ 5. If the land to which the proceedings
relate is in different counties, the proceed-
ings may be in either, and the order of

notice upon the information or petition shall

be that the grantee appear and show
cause why the grant should not be decreed
forfeited.

§ 6. Service of the petition or information
and order may be made as required in ac-
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tions begun by writ of summons. If such
service is not practicable, service may be
made by piiblication, or in such other man-
ner as the court may order.

§ 7. If the grantee does not appear upon
such service or notice, the court shall hear
the evidence, and adjudge whether the grant
is forfeited.

§ 8. If several persons claim under tlie

same grant, they may appear and plead
severally.

§ 9. If it is found by the jury or by the
court that the conditions of the grant have
not been performed, the grantee may in

writing allege reasons why the forfeiture

ought not in equity to be enforced, and the
court, upon consideration tliereof, shall de-

termine whether, in equity and good con-
science, a decree of forfeiture should be
made.

[See State v. Barron, 57 N. H. 498.]

§ 10. If they decide that such decree ought
not in equity to be made, the judgment shall

be that the gi-ant is not forfeited, for the
reasons in equity assigned, and that the
grantee pay tlie costs of suit.

§ 11. If they decide that the decree of for-

feiture ought to be made, the judgment shall

be that the grant is forfeited.

§ 12. Whenever such judgment is rendered
on Information filed in behalf of the State,

the clerk shall, within thirty days, transmit
to the secretary of State attested copies of
the judgment, and all papers in the case,

which shall be filed in his office and laid

before the general court at their next
session.

§ 18. If the defendant prevails in the suit,

he shall recover his costs of the person by
whom it is prosecuted, unless authorized to

prosecute the same in behalf of the State.

§ 19. Any grant may be adjudged forfeited
for the non-performance of any condition
annexed to or contained therein, whether
such condition be expressed or implied.

[Neglect by a corporation to hold meetings for
a period of ten years will not operate to dissolve
It. State V. Barron, 58 N. H. 370.
Insolvency of a corporation, and fact that It

has assigned all Its property to an assignee for
benefit of its creditors, do not extinguish its

legal existence, nor does its failure to elect offi-

cers or to hold meetings for many years. Parsons
v. Powder Works, 48 N. H. 66.]

§ 20. Whenever a grant Is adjudged for-

feited, the grantee is divested of all rights,

powers, and privileges under it; and it shall

be thenceforth void.

[No repeal of the charter can Impair the remedy
of a creditor against the corporation for pre-
viously incurred liability, or affect a pending suit
against it. Blake v. R. R. Co., 39 N. H. 435.
An officer, who has seized corporate property

on an execution, should proceed with the service
of the writ, though the corporation expire after
such seizure. Kimball v. Bank, 20 N. H. 347.]

CHAPTER CCXLV.

Trustee Process,

Sec. 1. Personal actions, except replevin, tres-
pass to person, etc., may be brought
by trustee process.

13. If corporation or partnership summoned,
deposition of officer, agent or member
to be taken.

14. Proceedings In such case as In case of
an Individual.

Section 1. Any personal action may be be-
gun by trustee process, except actions of
replevin and trespass to the person, and ac-
tions for defamation and malicious prosecu-
tion.

Service of process. Ch. 219, §§ 13-16.

§ 13. If a corporation or partnership Is

summoned as trustee, the deposition of the
cashier, treasurer, or other proper oflicer or
agent of the corporation, or of a member of
the partnership, may be taken as the de-
position of the trustee.

[A foreign corporation may be held as trustee,
under the Foreign Attachment Law of this State.
Libbey v. Stage Co.. 9 N. H. 394.
An action brought by citizens of this State

against a foreign corporation having its principal
place of business in the State of its creation,
as trustee, in a court of this State cannot be
removed as to such trustee, to the United States
circuit court upon petition of such corporation.
Weeks v. Billings, 55 N. H. 371.
See Smith v. R. R. Co., 33 N. H. 337.]

§ 14. In such case, like proceedings may
be had by or against the corporation or
partnership, upon summons or notice to or
by such officer, agent, or member, to give
such deposition, and upon their failure or
refusal, as in the case of an individual.

TITLE XXXIV. OP CRIMES AND OF-
FENSES.

Ch. 273. Of frauds and embezzlements.
275. Of larceny and receiving stolen goods.

CHAPTER CCLXXIII.

Frauds and Embezzlements.

See. 11. Unauthorized Issue of stock of a corpora-
tion.

12. Frnudulent Issue of stock of a corpora-
tion-

13. Fraudulent entries by officers of corpora-
tions as to issues of stock.

14. Other fraudulent records by officers of
corporations.

15. Fraud by officers of corporations not
otherwise punishable.

§ 11. If a corporation Increases its capi-
tal stock beyond the maximum amount
fixed by its charter or otherwise authorized
by law, or declares a stock dividend, or
divides the proceeds of the sale of its stock
among its stockholders, or issues certificates

of stock when the par value of the shares
represented by the certificates has not been
fully paid to its treasurer, all certificates
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Issued for such unauthorized stock shall be
void, and any of Its directors or other offi-

cers or agent Avho shall take part in any
such unauthorized increase or disposition of

its capital stock, or in the distribution of the
proceeds thereof, or in the issue of certifi-

cates of stock when not authorized by law,
shall be severally fined not exceeding five

thousand dollars, or be imprisoned not ex-

ceeding five years, or both.

§ 12. If any officer, agent, or servant of a
coi-poration, or any other person, sliall know-
ingly, falsely, and fraudulently issue a cer-

tificate for any stock of the corporation, or
shall fraudulently sign any such certificate

In blank or otherwise with the intent that
it shall be so issued by himself or any
other person, he shall be fined not exceeding
five thousand dollars, or be imprisoned not
exceeding five years.

§ 13. If any officer, agent, or servant of a
corporation whose duty it is to keep a rec-
ord of the ceitificates of stock issued by the
corporation, and of the stockliolders in the
corporation, shall fraudulently omit to make
and keep a true record of any certificate

Issued or transfer made, or of the stockhold-
ers of the corporation, or shall fraudulently
make a false record of any such certificate

or transfer, or of such stockholders, with

intent to defraud, he shall be fined not ex-
ceeding five thousand dollars, or be impris-
oned not exceeding five years, or both.

§ 14. If any officer, agent, or servant of a
corporation shall fraudulently make any
false entry or record in any book of the
corporation with intent to defraud, for which
he is not punishable under the preceding
section, he shall be fined not exceeding five

thousand dollars, or be imprisoned not ex-
ceeding five years, or both.

§ 1'). If any officer, agent, or servant of
a corporation shall willfully or fraudulently
violate any provision of law for the govern-
ment of corporations, their officers, agents,
and servants, for which other punishment
is not specially prescribed, he shall be im-
prisoned not exceeding five years, or be
fined not exceeding five thousand dollars,
for each offense.

CHAPTER CCLXXV.

Larceny and Receiving Stolen Goods.

Sec. 9. Stealing deeds, wills, etc.

§ 9. If any person shall steal, take, and
carry away * * * any record of any cor-
poration, public or private, he shall be im-
prisoned not exceeding five years.

LEGISLATIVE ACTS RELATING TO CORPORATIONS PASSED
SUBSEQUENTLY TO 1891.

1. Amending chapter 147 of the general laws, re-
lating to general powers of corporations.

2. Amending chapter 147 of the general laws, re-
lating to voluntary corporations.

3. For the preservation of health of female em-
ployes.

4. To aid in the reorganization of corporations.

Act 1.

AN ACT in amendment of chapter 147 of

the general laws, relating to the general
powers of corporations.

Be It enacted by the senate and house of

representatives in general court convened:

Section 1. The supreme court shall have
general powers in equity, upon petition

of stockholders holding one-fourth of the
stock of any corporation, or, if there are no
stockholders, of one-fourth of the members
thereof, to decree the dissolution of the cor-

poration, or such other relief as may be
just, and may make such final and interloc-

utory orders, judgments, and decrees for the
winding up of their affairs, the payment of
their debts, and the distribution of their
assets, as justice may require.

§ 2. All acts and parts of acts inconsistent
with this act are hereby I'epealed, and this
act shall take effect upon its passage.
(Approved April 10, 1891.)

Act 2.

AN ACT in amendment of chapter 147 of
the Public Statutes, relating to voluntary
corporations.

Be it enacted by the senate and house of
representatives in general court convened:

Section 1. The provisions of chapter 147 of
the Public Statutes are hereby amended, so
far as necessary to authorize five or more
persons of lawful age to form a corporation
in accordance with the provisions of said
chapter, for the following additional pur-
poses: For social recreation or amusement;
for mental improvement; to prevent cruelty
to animals; for the promotion of law and
order and the better enforcement of exist-

ing laws; for the iiroteetion or propagation
of fish and game; and any other lawful pur-
pose not prohibited by the provisions of said
chapter.

§ 2. (As amended March 10, 1897.) Any
corporation now or hereafter organized in

accordance with the provisions of said cliap-

ter as hereby amended, and any existing
corporations which might have been organ-
ized under the provisions of said chapter,
may change its name, increase or decrease
its capital stock, or amend its articles of
association, by a majority vote of such cor-



NEW HAMPSHIRE. 27

Seats for female employes; reorganization — Acts, February 26 and March 21, 1895.

poration, at a meeting duly called for that
purpose, by recording a certified copy of

such vote in the office of the secretary of
State and in the office of the clerk of the
town or city in this State which is its prin-
cipal place of business.

§ 3. All acts and parts of acts inconsistent
herewith are hereby repealed.

§ 4. This act shall take effect upon its

passage.
(Approved January 31, 1895.)

See Statutes. Ch. 147.

Act 3.

AN ACT for the preservation of the health
of females employed in manufacturing,
mechanical, and mercantile establishments.

Be it enacted by the senate and house of
representatives in general court convened:

Section 1. Every person, firm, or corpora-
tion employing females in any manufactur-
ing, mechanical, or mercantile establishment
in this State, shall provide suitable seats

for the use of the females so employed, and
shall permit the use of such seats by them
when they are not necessarily engaged in

the active duties for which they are em-
ployed.

§ 2. Any person, firm, or corporation vio-

lating any of the provisions of this act, shall
be punished by a fine of not less than ten
dollars nor more than thirty dollars for each
offense.

§ 3. All acts and parts of acts inconsistent
with this act are hereby repealed, and this

act shall take effect upon its passage.
(Approved February 26, 1895.)

Act 4.

AN ACT to aid in the reorganization of cor-
porations.

Be it enacted by the senate and house of
representatives In general court convened:

Section 1. The foreclosure of mortgage of
any corporation organized under the laws
of this State shall inure to the benefit of
the holders of bonds, coupons, and other
claims secured thereby, and whenever the

franchises of the corporation are included in
the mortgage with power of sale, and fore-
closure made by decree of court, and the
property, rights, and franchises sold thex'e-

under, the purchasers of the property, rights,

and franchises of such corporation, their suc-
cessors and assigns, are hereby constituted
a corporation as of the date of foreclosure
for all purposes, and they are hereby vested
with all the rights, powers, and privileges
of the original corporation under its charter
or the public laws. The trustee under such
mortgage, at auction sale, may convey to

said purchaser or to said new corporation
all the right, title, and interest under the
mortgage and by virtue of the foreclosure
thereof, and thereupon said trustee shall be
discharged.

§ 2. The new corporation may call its first

meeting in the same mauner provided for
calling the first meeting of the original cor-
poration, or any purchaser at said auction
sale may call the same by publication in
some newspaper published in the city of
Concord; may use tlie old corporate name,
or adopt a new one, by which it shall there-
after be known; may issue capital stock, as
the directors may determine, in amount not
exceeding the purchase sum at the auction
sale of foreclosure imder the mortgage;
shall file a certificate with the secretary of
State, signed by the treasurer and a ma-
jority of directors of the new corporation,
setting forth the sale under foreclosure pro-
ceedings, the amount of capital as fixed at
the first meeting, and the corporate name
adopted; and said new corporation shall have
all the rights, powers, and franchises of the
old, may hold said mortgaged property pur-
chased at said sale, and be subject to all

the liabilities of like corporations under the
laws of the State.

§ 3. All acts or parts of acts inconsistent
with the provisions of this act are hereby
repealed, and this act shall take effect on its

passage.
(Approved March 21, 1895.)

[Where a corporation has uo officer by whom a
new meeting can be called, its powers are sus-
pended or dormant until its reorganization, or
by a meeting called under the statutes by a
justice of the peace. Goulding v. Clark, 34 N. H.
148.]
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NEW JERSEY.

I. CONSTITUTIONAL PROVISIONS RESPECTING CORPORATIONS.

AUTICLE I.

Rights and Privileges.

§ 16. Private property shall not be taken
for public use Avitliout just compensation.
* * *

§ 10. No county, city, borousrb, town, town-
ship or village shall hereafter give any
money or property, or loan its money or
credit to or in aid of any individual, associ-

ation or corporation, or become security for
or be directly or indirectly the owner of any
stock or bonds of any association or corpora-
tion.

§ 20. No donation of lanu or appropriation
of money shall be made bj' the State or any
municipal coi-poration to or for the use of
any society, association or corporation what-
ever.

ARTICLE IV.

Legislature.

§ 7, paragraph 3. The legislature shall not
pass any law * * * impairing the obliga-

tion of contracts, or depriving a party of
any remedy for enforcing a contract which
existed when the contract was made.

[A legislative charter Is a contract between the

State and the corporators, which the State cannot
impair. Zabrlskle v. R. R. Co., 18 N. J. Eq. R.

178. The power to alter or niodifj- a charter Is

confined to the powers and franchises granted by
the charter. Id. A grant of an additional fran-

chise to a corporation, not affecting or impairing

those before granted, does not alter or modify the

charter, if it does not compel the corporation to

exercise such franchise. Id.]

§ 7, paragraph 8. Individuals or private
corporations shall not be authorized to take
private property for public use, without just
compensation first made to the owners.

§ 7, paragraph 11. The legislature shall

not pass private, local or special laws in

any of the following enumerated cases, that
is to say: * * * Granting to any cor-
poration, association or individual any ex-
clusive privilege, immunity or franchise
whatever. Granting to any corporation, as-
sociation or individual the right to lay down
railroad tracks. * * * The legislature
shall pass general laws providing for the
cases enumerated in this paragraph, and for
all other cases which, in its judgment, may
be provided for by general laws. The legis-

lature shall pass no special act conferring
corporate powers, but they shall pass gen-
eral laws under which corporations may be
organized and corporate powers of every
nature obtained, subject, nevertheless, to re-

peal or alteration at the will of the legis-

lature.
ARTICLE X.

Schedule.

Section 1. The common law * *

shall remain in force * * * until *

* * altered or repealed, * * and
all * * * claims and rights of individ-

uals and bodies corporate, and of the State,

and all charters of incoii)oration shall con-
tinue.

II. AN ACT CONCERNING CORPORATIONS.

(Revision of 1896. Approved April 21, 1896.)

[Note.— This act was approved by the gov-

ernor April 21, 1896. No specific time hav-
ing been named in the bill as to when it

shall take effect, it therefore became the
law on July 4, 1896.]

I. Powers.

Sec. 1. General powers of corporations.

2. Additional powers.

3. Banking powers never implied.

4. Charter subject to alteration by legisla-

ture.

5. Amendments to this act not to Impair

remedies against corporation.

II. Formation, Constitution, Alterations,
Dissolution.

Sec. 6. Business corporation may be formed;
certificate to be filed.

7. Coi-porations may conduct business and
hold property In other States.

8. Certificate of incorporation; contents of.

9. Certificate to be recorded and filed.

10. Corporation exists from date of filing

certificate.

11. Power to make by-laws; where vested.

12. Corporations to be managed by board

of directors, chosen annually.

13. Corporate officers; how chosen.

1-1. Additional officers and agents.

15. Vacancies among officers; how filled.
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Schedule of sections.

Sec. IG. Corporate meetings; how called.

17. Voting by proxy; certificate or by-laws

to regulate meetings.

18. Power to issue stock; common and pre-

ferred.

19. Certificates of stock.

20. Stock is personal property; how trans-

ferable.

21. Stockholder bound to pay full auiouut

of his shares.

22. Assessments oa stock; how made.
23. I'enalty for neglect to pay assessments.

24. Notice of sale of shares; how given.

25. Offlcers to furnish certificate of payment
of stock; certificate to be filed.

26. Penalty for refusal to make such certifi-

cate.

26a. Amendment of certificate of incorpora-

tion before payment of capital stock.

(Act of April 20, 1898.)

27. Original certificate of incorporation may
be changed; new certificate to be filed.

27a. Corporation may change location of of-

fice; resolution to be filed. (Act of

April 8, 1897.)

28. Amendments by corporations under other

acts.

29. Decrease of capital stock; how effected.

30. Unlawful dividends; lial>ility of directors.

31. Voluntary dissolution of corporations;

proceedings.

32. Incorporators may surrender rights and
franchises.

III. Elections — Stockholders' Meetings.
Sec. 33. Books containing names of stockholders

to be open to inspection; secretary to

make list of stockholders.

34. Elections of directors; regulations.

35. Candidate for director not to be in-

spector of election.

36. One vote for each share; proxy not good
after three years.

37. Executors, etc., may vote; power to vote

on hypothecated stock.

38. Stock owned by corporations not to be
voted.

39. Stockholders only can be directors.

40. Stock-books determine who may vote.

41. Election not held on proper day; failure

to elect not to dissolve.

42. Supreme court may investigate elections.

43. List of officers and directors to be filed

annually.

43a. Every certificate and report must give

address of New Jersey office and name
of agent.

44. Meetings of stockholders and directors;

when held; books, where kept; court

of chancery may order books to be
brought within the State.

45. Name to be displayecl at ofllce.

46. Stockholders may call meeting.

IV. Dividends — Payment of Capital Stock.
Sec. 47. Dividends to be declared annually.

48. Stock to be paid in money, except as
hereinafter provided; no loan of money
to a stockholder or ofllcer.

Sec. 49. Property may be purchased and paid
for in stocks.

50. Certain corporations may take stock In

certain others.

51. Any corporation may deal in stock of

any other, and may exercise all rights

of ownership over the same.

52. False certificate or public notice by offi-

cers; penalty.

V. Winding Up.
Sec. 53. Dissolved corporations to continue exist-

ence for winding up business.

54. Directors shall be trustees upon dissolu-

tion.

55. Their powers and liabilities.

56. Court of chancery may appoint receiver.

57. Jurisdiction of court of chancery.

58. Duties of trustees or receiver.

59. Actions shall not abate on dissolution.

60. Copy of decree of dissolution to be filed

with Secretary of State.

VI. Execution Against Corporations.

Sec. 61. Schedule of property to be furnished to

officer having writ of execution.

62. Execution may be satisfied by any debts

due the corporation.

VII. Insolvency.

Sec. 63. Duties of directors In case of Insolvency.

(54. No corporate property to be sold or con-

veyed in case of Insolvency.

65. Proceedings in chancery against insol-

vent corporation; may issue injunction.

66. May appoint receiver; powers of receiver.

67. Bond and oath of receiver.

68. All property shail vest in receiver.

69. When debts have been provided for, court

may direct receiver to reconvey prop-

erty; court may decree dissolution, and
declare charter forfeited.

70. Reorganized company may Issue bonds
and stock.

71. Power of receiver to send for papers and
examine witnesses.

72. Receiver may search.

73. Majority of receivers or trustees may act;

court may remove, and appoint others.

74. Receiver to furnish court full Inventory.

75. Time for creditor to prove claims may
be limited.

76. Claims to be upon oath; and receiver

may examine under oath.

77. Trial by jury at the circuit.

78. Appeals by persons aggrieved.

79. Receiver may be substituted as party to

suits.

80. Death of receiver not to abate actions

against him.

81. Court may order recorder to sell lands ec.
82. Receiver may sell or lease principal

work, rights, franchises, etc.

83. Laborers and workmen shall have first

lien upon assets.

84. Such liens prior to all liens except chat-

tel mortgages.

85. Compensation of receivers.

86. Distribution; how made.
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VIII. Service of Process.

Sec. 87. Service of process upon corporations;
how made.

87a. Service of summons ou corporations.
88. Upon foreign corporation.

89. Defendant considered as appearing when
summons returned.

90. Proceedings when return is made " not
served " or " not summoned."

91. Corporation not to convey lands after
order for publication is made.

IX. Remedies Against OflScers and Stock-
holders.

Sec. 92. Action against ofHcers or stocliholderB

for personal liability.

93. Officers or stocliholders who pay corpo-
rate debts may recover same.

94. Property of director or stocliholder not
to be sold before return of execution
against corporation.

X. Foreign Corporations.

Sec. 95. Foreign corporatious may acquire real

estate.

96. Foreign corporations are subject to this

act.

97. Must file copy of charter, etc., before

commencing business; Secretary of

State to issue certificate.

98. Until such certificate obtained, cannot
maintain actions.

99. To appoint another agent in case of

death; penalty for failure.

100. Penalty for transacting business before

complying with conditions.

101. Foreign corporation to pay same fees,

etc., required of corporations of this

State by laws of foreign States.

102. Service of prerogative writ on foreign

corporations.

103. Failure to make return; writs, how en-

forced.

XI. Merger of Corporations.

Sec. 104. Corporations may merge or consolidate.

lOii. Mode and proceedings therefor.

106. Consolidated corporations shall be re-

garded as one corporation.

107. Rights and franchises of each to be

vested in new corporation.

108. Rights of dissenting stockholders.

109. Consolidated corporation may issue bonds

and mortgages.

XII. Taxation.

Sec. 110. Real and personal property; how taxed.

Xm. Lost Certificate of Stock.

Sec. 111. New certificates may be Issued.

112. Proceedings upon refusal to Issue new
certificate.

113. Court may proceed in summary manner.

XIV. Fees on Filing Certificates — Sundry
Provisions.

Sec. 114. Fees for filing certificates.

115. Death of incorporators; survivors may
designate others.

110. Mutual association may have capital

stock.

117. Secretary of State shall compile and pub-
lish list of corporations.

11(5. Repealing clause; vested rights not im-
paired.

118a. Acts repealed.

119. Corporations may extend corporate exist-

ence.

120. Extension of existence of stock-yard
companies.

121. Statutoi-y liabilities created by other
States not to be enforced against etock-

holders and officers In this State.

General powers of corporations.

Section 1. Every corporation shall have
power:

I. To have succession, by its corporate
name, for the period limited in its charter
or certificate of incorporation, and when no
period is limited, perpetually;

Name may be changed. § 27, post. Name al-

ready in use, not to be assumed. § 8, post. Cor-

porate existence may be extended. § 27, post.

[A corporation may acquire name by usage.

Alexander v. Berney, 28 N. J. Eq. R. 90; Den v.

Helmes, 3 N. J. L. R. 000. A contract is not void

because the corporation with which it is made Is

misnamed therein. Building Assn. v. Martin, 13

N. J. L. R. 427; Woolwich v. Forrest, 2 id. 107;

Middletown v. McCormick. 3 id. 02. And where
complainant, being a corporation, sues by a wrong
name, the bill may be amended at the hearing.

Id. Misnomer of a corporation in a grant of ap-

plication does not defeat the grant of application,

nor prevent recovery upon it in the true name.
Township v. String, 10 N. J. L. R. 323; Cairns V.

Hay, 21 id. 174. So also with a bequest. Van
Wagenen v. Baldwin, 7 N. J. Eq. R. 211; McBrlde v.

Exrs., 6 id. 107; Goodell v. Children's Home, 29

id. 32; Lanning v. Sisters, etc.. 35 id. 392.

a. Sue and be sued.

II. To sne and be sued in any court of law
or equity;

Process against corporations. § 87, post; against

foreign corporations. § 88, post. Effect of service.

§ 89, post. Proceedings when summons not

served. § 90, post. Service by publication and
effect. §§ 90, 91, post. Remedies against officers

and stockholders. §§ 92-94, post. Execution

against corporations. §§ 61, 62, post. Voluntary

dissolution, §§ 53-58, post. Action not to abate

by dissolution. § 59, post. Insolvency proceed-

ings. § 6.3, et seq., post. Actions by foreign cor-

porations. § 98, post. Prerogative writs, service

of, against foreign corporations. § 102, post. Col-

lection of franchise tax, P. L., 1884 (Act of April

18). § 6, et seq., post.
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[A corporation may sue or be sued for libel. Ins.

Co. V. Perrine, 23 N. J. L. R. 402; McDermott
V. Journal Assn., 43 id. 488; 44 id. 430. May sue
for malicious prosecution. Vance v. Ry. Co., 32

N. J. L. R. 334. And for assault and battery.

Brokaw v. Transp. Co., id. 328. And for tort

committed by its servants or agents. State v.

R. R. Co., 23 N. J. L. R. 360; Broljaw v. R. R.
Co., 32 id. 328. An indictment will lie against
a corporation for misfeasance. Id. An action

of assumpsit may be maintained against a cor-

poration upon an implied contract. Ti'ustees v.

Mulford, 3 Hal. 182; Worrell v. Church, 23 N. J.

18). § 6, et seq., post.

Foreign corporations.

A foreign corporation not doing business in the
State cannot be sued in the courts thereof, on
a contract made in another State. Camden Roll-

ing Mill V. Crude Iron Co., 32 N. J. L. R. 15.

But such a corporation may defeiid in an action

to enforce an illegal taxation. Erie Ry. Co. v.

State, 31 N. J. L. R. 531. A foreign corporation

is liable to be sued in this State, on a contract
made in the State, when summoned in accordance
with our laws. National Condensed Milk Co. v.

Brandenburgh, 40 N. J. L. R. (11 Vr.) 111.

But It can be sued here if incorporated under
the laws of this and another State. State, Easton
Delaware Bridge Co. v. Metz, 32 N. J. L. R. 199;

McGregor v. Erie Ry. Co., 35 id. 115. If a for-

eign corporation is transacting business in the
State by virtue of a legislative grant, it can sue
or be sued. Austin v. N. Y. & Erie R. Co., 25
N. J. L. R. 381.

A writ of attachment cannot issue against a
foreign corporation. Bank v. Lackawanna R. R.
Co., 27 N. J. L. R. 206. See State v. Del., Lack.
& W. R. R. Co., 30 id. 473; 31 id. 531. The agents
of a corporation may be sued although the cor-

poration cannot. Bonaparte v. Camden & Amboy
R. R. Co., Bald. 205.

Parties.

A majority of the directors may bring suit

in the name of the corporation. Johnston v.

Jones, 23 N. J. Eq. R. (8 C. E. Greene) 216. An
action to compel officers of a private corpora-
tion to account must be in name of corpora-
tion and not in the name of an individual stock-

holder. Brown v. Van Dyke, 8 N. J. Eq. R.
(4 Hal.) 795.

But in special cases, where all the officers of

the corporation are guilty of misconduct that
amounts to a breach of trust, the action may be
so brought. Id.

Where a receiver of a foreign corporation sues
the officers in this State, the corporation is not
a necessary party. Bidiack v. Mason, 26 N. J.

Eq. R. (11 C. E. Greene) 230. The corporation is a
necessary party where the action is brought in

the name of the president, to enforce a con-
tract signed by him as president and on behalf
of the corporation. Nichols v. Williams, 22 N.
J. Eq. R. (7 C. E. Greene) 63. Where the ques-
tion is whether the acts of trustees in their cor-
porate capacity are within their corporate pow-
ers, the corporation is a proper and necessary

party. Morgan v. Rose, 22 N. J. Eq. R. (7 C. E.
Greene) 584.

An action for installments due on stock sub-
scriptions of a railroad company is properly
brought in the name of the corporation. Del. &
Atl. R. R. Co. V. Irick, 23 N. J. L. R. (3 Zab.) 321.

Receivers may sue or defend in the name of
the corporation. Willink v. Morris Canal Co., 4
N. J. Eq. R. (3 C. E. Greene) 377. Where the re-

ceiver of an Insolvent corporation refuses to
bring suit, a creditor or a stockholder thereof may
maintain a suit against the president and di-

rectors for gross official neglect and mismanage-
ment. Ackerman v. Halsey, 37 N. J. Eq. R. (10

Stew.) 356.

AVhere the directors themselves are the wrong-
doers a stockholder may maintain a suit in equity

to enforce a right in favor of the corporation.

Knoop V. Bohmrich, 49 N. J. Eq. R. (4 Dick.)

82; s. c, 23 Atl. Rep. 118; Ellerman v. R. & U.
S. Co., id. 217.

An individual cannot use the name of a cor-

poration to protect or recover his own rights.

Silk Co. V. Campbell, 27 N. J. L. R. (3 Dutch.) 539.

Pleadings.

In an action on a contract a corporation need not
set out in the declaration how or by what au-

thority they were incorporated nor call or aver
themselves to be a corporation. Bennington Iron
Co. V. Rutherford, 3 Harr. 105, 158. An answer
which admits that a mortgage was executed to

the complainant, a corporation, of " the purport
and effect set forth in the bill," does not raise

an issue as to the corporate existence of such
complainant, or its capacity to take such mort-

gage. Butterfleld v. Third Av. Bank, 25 N. J.

Eq. R. (10 C. E. Greene) 533.

Where the whole equity of a bill rested on the

fact that the defendants were trustees of a
church, and as such were violating their trust;

and there was no distinct allegation in the bill

that the defendants were such trustees, or that

there existed any such corporate body, or how
the trust was being violated, held, fatal defects.

Rainier v. Howell, 9 N. J. Eq. R. (1 Stock.) 12L
An objection that the corporate character of

defendants does not sufficiently appear by the

bill, cannot avail at the final hearing. Worrell

V. First Church, 23 N. J. Eq. R. (8 C. E. Greene)

96.

In declaring on a promissory note it is not neces-

sary to aver that the corporation had power to

make such note. If it be ultra vires the plain-

tiff' will fail at the trial. Montague v. Church
School Dist., 34 N. J. L. R. (5 Vr.) 218.

A corporation, bringing suit in a justice's court,

is not, upon an appeal, bound to prove its corpo-

rate existence if no objection was made by the

defendant to its failure to do so on the trial in

the court below. Rumsey v. N. Y. & N. J. Tele-

phone Co., 49 N. J. L. R. (20 Vr.) 322; s. c, 8

Atl. Rep. 290.

A summons and declaration naming " John W.
Parrott, president of the Long Branch Hotel and
Cottage Co.," as the defendant, indicate John
W. Parrott individually as the defendant, in the

absence of evidence that the company is suable
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In the name of its president. Terhune v. Par-
rott, 59 N. J. L. R. (30 Vr.) 16; s. c, 35 Atl. Rep. 4.

Where the action is brought by a receiver ap-
pointed by a court of another State, the declara-
tion must show the grounds of his right to sue
officially. Hurd v. Elizabeth, 40 N. J. L. R.
(11 Vr.) 218.

b. Seal.

III. To make and use a common seal, and
alter the same at pleasure;

[The power to make and use a common seal

is incident to every corporation. Leggett v. M. &
B. Co., 1 N. J. Eq. R. 541. The appearance of

a corporate seal on an instrument is evidence
that it was affixed by proper authority. Id.; Mfg.
Co. V. Stock-Yard Co., 23 N. J. Eq. R. 162. The im-

pression of a seal held to be a seal. Corrigan v.

The Trenton, etc., Co., 5 N. J. Eq. R. 52. The
sealing of an instrument with corporate seal

raises presumption of due execution. Parker v.

Mfg. Co., 49 N. J. L. R. 465; s. c, 9 Atl. Rep. 682.

Corporate seal must be proved by testimony.
Osborne v. Tunis, 25 N. J. L. R. (1 Dutch.) 033.

The testimony of an officer that he had no knowl-
edge of corporate authority having been given to

affix a seal, will not overcome the presumption
of due execution. Parker v. Mfg. Co., 49 N. J.

L. R. 465; s. c, 9 Atl. Rep. 682; Van Hook v. Mfg.
Co., 5 N. J. Eq. R. (1 Hals.) 187. To bind a cor-

poration under a lease for years, execution under
its corporate seal is not requisite. Crawford v.

Longstreet, 43 N. J. L. R. (14 Vr.) 825.

The presumption that an instrument to which
the seal of a corporation is attached was first

authorized by the corporation is overcome by
proof that the authority for the execution of such
instrument was given at a special meeting of the

directors at which all were not present, and there

being no proof that the absent directors were
notified. Whitehead v. Hamilton Rubber Co., 52

N. J. Eq. R. (7 Dick.) 78; s. c, 27 Atl. Rep. 897.

The corporate seal must be affixed by the au-

thority of the board of directors. Leggett v. M.
& B. Co., 1 N. J. Eq. R. (Sax.) 541.

A subsequent board of directors may ratify an
invalid mortgage given by a former board. Hoyt
V. Bridgewater Co., 6 N. J. Eq. R. (2 Hals.) 253.

The general rule is that a corporation need

use its seal only in cases where it would be es-

sential for an individual to use it. The old com-
mon-law idea that a corporation can only act

under its corporate seal no longer prevails. Craw-
ford V. Longstreet, 43 N. J. L. R. 325.

It is not necessary to use wax or wafer. An
impression of the seal on the paper is sufficient.

P. L. 1875, p. 56; P. L. 1880, p. 154. No presump-

tion of authority arises from the use of a com-

mon paper seal not on its face appearing to be

the corporate seal, although accompanied by the

recitation " witness the corporate seal." Raub
V. Blairstown Creamery Assn., 56 N. J. L. R.

264; s. c, 28 Atl. Rep. 384.

c. Real estate; may hold and convey.

IT. To hold, purchase and convey such
real and personal estate as the purposes of

real estate which shall have been bona fide
conveyed or mortgaged to the said corporah
tion by way of security, or in satisfaction of
debts, or purchased at sales upon judgment
or decree obtained for such debts; and tof
mortgage any such real or personal estate
Avith its franchises; the power to hold real
and personal estate shall include the power
to take the same by devise or bequest;
Foreign corporations may hold. § 95, post. Pur-

chase of property with stock. § 49, post. Cor-
porations organized for sale of lands. § 6, post.
Purchase of property out of State. § 7, post.

Real estate.

Where a corporation is empowered to acquire
real estate, without limitation in point of estate,
it has right to acquire a title in fee-simple. State
V. Brown, 27 N. J. L. R. 13; State v. Haight, 35
id. 178; 36 id. 471; Barnett v. Johnson, 15 N. J,
Eq. R. 481. The State alone can object to the
capacity of a corporation to take a gift on ground
that its property equals the amount it may legally
hold. De Camp v. Dobbins, 29 N. J. Eq. R. 36;
Dock & Imp. Co., 39 id. 410. Legislative grants
to private corporations are to be strictly construed.
R. R. Co. V. Ry. Co., 23 N. J. Eq. R. 441; Green-
wich V. R. R. Co., 24 id. 217. To bind a corpo-
ration under a lease for years, execution under
its corporate seal is not requisite. Crawford v.

Longstreet, 43 N. J. L. R. 325. A corporation
may hold as agent from year to year. Id. Right
of turnpike company to hold land. Id. The power
to convey implies the power to mortgage. Leg-
gett V. M. & B. Co., 1 N. J. Eq. R. 541. But a
mortgage signed by president and cashier, with
a corporate seal affixed by them, without the
authority of and in accordance with resolution of
the board of directors, is not a valid instrument.
Id.

The power to hold lands is limited to the pur-
poses for which the power was conferred. The
English statutes of mortmain have never been
in force in this State. State v. Newark, 25 N. J.

L. R. (1 Dutch.) 315; aff'd, 26 id. (2 Dutch.)
519. See also State v. Mansfield, 23 Id. (3 Zab.)

510; Kean v. Johnson, 9 N. J. Eq. R. (1 Stock.) 401.
AVhere land is paid for with the funds of the

corporation, a party taking the title becomes a
trustee for the benefit of the stockholders and
creditors of the corporation. Stratton v. Dialogue,
16 N. J. Eq. R. (1 C. E. Greene) 70.

A religious corporation may mortgage lands con-
veyed to them for a special purpose. 13 N. J.

Eq. R. (2 Beas.) 77.

Personal estate.

A bank may hold bonds and mortgages as col-
lateral security. Trenton Bank v. Woodruff, 16
N. J. Eq. R. (1 C. E. Greene) 117. A corporation
may acquire bonds of other corporations unless
expressly prohibited by its charter. Bennington
Iron Co. V. Rutherford, 18 N. J. L. R. (3 Harr.)
467.

d. Officers and agents.

V. To ajjpoint such officers and agents as
the business of the corporation shall roipiire,

the corporation shall require, and all other and to allow them suitable compensation;
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OflScers designated. § 13, post. Vacancy, how
filled. § 15, post. Statements by. § 43, post.

Lists of oflBcers to be filed, on voluntary disso-

lution. § 31, post. Officers paying company debts.

§ 93, post.

[Failure to elect officers at the proper time
does not dissolve the corporation. Building Assn.

V. Martin, 13 N. J. Eq. R. (2 Beas.) 427. The
power to appoint officers and agents is ordinarily

in the directors, but it may be delegated. It is

not necessary that the appointment of an agent
should be made under the corporate seal. Mend-
ham T. Losey, 2 N. J. L. R. 327.

A trading or manufacturing corporation has the

same authority as an Individual trader or manu-
facturer to sell or consign its goods, to select its

selling agents, and to Impose conditions as to

whom they shall sell and the terms upon which
they shall sell. Stockton v. American Tobacco
Co., 53 N. J. Eq. R. 400; s. c, 32 Atl. Rep. 261.

Where persons are officers de facto, they are

in colore officii and their acts are valid and
binding on the corporation until they are ousted.

Doremus v. Church, 3 N. J. Eq. R. 349; Bank
V. Burnett Mfg. Co., 32 id. 238; Brahn v. Forge
Co., 38 N. J. L. R. 74; Bank v. Chetwood, 8 id. 1.

e. By-laws.

VI. To make by-laws fixing and altering

the number of its directors, and iirovidlng

for the management of its property, the regu-
lation and government of its affairs, and
the transfer of its stock, with penalties for
the breach thereof not exceeding twenty
dollars;

By-laws, how and by whom made. § 11, post.

To prescribe manner of election of officers. § 13,

post. Regulations as to voting. § 36, post. De-
termine number of shares to be held by directors.

§ 39, post. To provide for filling vacancies. § 15,

post. For transfer of stock. § 20, post. Provision

for meetings of directors out of State. § 44, post.

Fix day for payment of dividends. § 47, post.

[The power to make by-laws is incident to every
corporation. Leggett v. M. & B. Co., 1 N. J.

Eq. R. 541. But such by-laws must be both
reasonable and legal. And whether they are so

is a question for the court. State v. Mayor, 37

N. J. L. R. 348; Dayton v. Quigley, 29 N. J.

Eq. R. 79; Mattison v. Young, 24 id. 535. Reason-
ableness of the by-laws is a question of law, not

of fact; by-laws of a corporation bind only the

members, not strangers. State v. Overton, 24

N. J. L. R. 435. A by-law to be set aside should

be demonstrably shown to be unreasonable and
contrary to some great public principle. Paxson
V. Sweet, 13 N. J. L. R. 196.

Whether a by-law which affects third persons,

not members of such corporation, is reasonable
or not is a question of fact for the jury. Morris
& Essex R. B. Co. v. Ayers, 29 N. J. L. R. (5

Dutch.) 393.

The regulations of a corporation, as a " clear-

ing house " cannot bind persons, not members.
Overman v. Hoboken Bank, 30 N. J. L. R. (1 Vr.)

61; 11 id. (2 Vr.) 563. The regulations of a rail-

road corporation, with regard to the conduct of
its passengers, are not by-laws, but regulations

whose validity depends not upon their being law-
ful, but reasonable. State v. Overton, 24 N. J.

L. R. (4 Zab.) 435. All persons applying to be-

come members of an association are presumed to

know its by-laws and the terms of its charter.

Belleville Ins. Co. v. Van Winkle, 12 N. J. Eq. R.

(1 Beas.) 344.

A corporation under a power to make by-law8
for its government cannot enlarge its powers by
adopting a by-law beyond the powers granted by
its charter. Stewart v. Odd Fellows' Mut. Ins.

Assn., 12 N. J. L. J. 110.

The by-laws of a corporation as to the periodi-

cal examination of the accounts of its cashier

are for its own security. They form no part of

the contract with the sureties of the cashier.

Van Voorst v. Canal Co., 21 N. J. L. R. (1 Zab.)

100.

Whenever a by-law seeks to alter a well-settled

rule of common law, or to establish a rule inter-

fering with the rights or endangering the secu-

rity of individuals or the public, a statute or other

special authority emanating from the creating

power must be shown to legalize it. Taylor v.

Griswold, 14 N. J. L. R. (2 Greene) 222.

The by-laws may prescribe the manner of filling

vacancies in office of director. Kearney v. An-
drews, 10 N. J. Eq. R. (2 Stock.) 70.

Transfer of stock.

A by-law of a gas company providing that no
certificate of stock shall be transferred while the

transferrer is Indebted to the company for gas,

is void as to a bona fide holder thereof, who took
the certificate as collateral security for a debt
without notice of such by-law. Drexel v. Long
Branch Gas Co., 3 N. J. L. J. 250.

If the charter of a corporation provides that all

shares of its capital stock shall be transferable

on the books of the company, in such manner as

the b.v-laws shall ordain, no legal transfer can
be made until it provides books and ordains by-

laws for such transfer. McCowry v. Doremus,
10 N. J. L. R. (5 Hal.) 245.

Where a by-law is adopted as a part of the
original organization of the company, and the
subscriptions of stock are made and money paid

thereon upon the strength of it, it becomes a
fundamental contract between the stockholders,

and cannot afterward be altered, even though a
general power be reserved in the by-laws to make
alterations therein. Rights under such a by-law
are vested in the stockholders and pass to each
new holder of stock by transfer. Loewenthal v.

Rubber Reclaiming Co., 52 N. J. Eq. R. 440; s. c,
28 Atl. Rep. 454.]

f. Dissolution.

VII. To wind up and dissolve Itself, or be
wound up and dissolved In manner hereafter
mentioned.

For proceedings for voluntary dissolution. §§ 31,

32, post. Dissolution by legislature. § 4, post.

Corporate existence to continue for certain pur-
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poses. § 53, post. Surrender of corporate fran-

chises. § 32, post. Dissolution by decree in in-

solvency proceedings. § 69, post. Charter for-

feited for failure to present books. § 44, post.

By proclamation of governor for a failure to pay
taxes. P. L. 1896, p. 319, post.

[Neither a mere agreement to transfer, nor the
actual transfer of all the estate of a corporation,

including the stock itself, will extinguish the
charter. Zinc Co. v. Franklinite Co., 13 N. J.

Eq. R. (2 Beas.) 323. A failure to elect officers

at the proper time will not effect a dissolution.

Hoboken Assn. v. Martin, 13 N. J. Eq. R. (2 Beas.)

427. See § 41, post, which settles the law in

accordance with this case.

When a turnpike corporation, whose charter had
expired by its own limitation, sold their roads

and bridges to an individual, all the franchises

were held to be destroyed. Matter of Public

Highway, 22 N. J. L. R. (2 Zab.) 293. See also

State V. Snedeker, 30 id. (1 Vr.) 80.]

Additional powers.

§ 2. In addition to the powers enumerated
In the first section of this act and the powers
specified in its charter or in the act or cer-

tificate under which it was incorporated,
every corporation, its officers, directors and
stockholders, shall possess and exercise all

the powers and privileges contained in this

act, so far as the same are necessary or con-
venient to the attainment of the objects set

forth in such charter or certificate of incor-
poration; and shall be governed by the pro-
visions and be subject to the restrictions and
liabilities in this act contained, so far as the
same are appropriate to and not inconsistent
with such charter or the act under which
such corporation was formed; and no cor-
poration shall possess or exercise any other
corporate powers, except such incidental
powers as shall be necessary to the exercise
of the powers so given.

Banking powers prohibited. § 3, post. Pur-

poses.

[The general act gives to all corporations gen-

eral corporate powers and all others necessary to

their exercise. If these were not sufficient to

effect the objects of the corporation, recourse

was formerly had to the legislature for a specific

grant of power. The Constitution providing that

" the legislature shall pass no special act con-

ferring corporate powers, but shall pass general

laws under which corporations may be organized

and corporate powers of every nature obtained,"

and the General Corporation Act being, as It

now stands, passed in obedience of the mandate

of the Constitution, the certificate required by

that act becomes the charter of the company, and

the equivalent of the former special act of the

legislature. Ellerman v. Chicago Junct. Ry., etc.,

Co., 49 N. J. Eq. R. 217; s. c, 23 Atl. Rep. 287.

The powers of a corporation are two-fold; those

derived from an express grant and those that are

incident to it. Leggett v. M. & B. Co.. 1 N. J.

Eq. R. 541. Such powers are regulated and de-

75

fined by the act which gives it existence. Id.

For every power exercised authority must be
found in the legislative grant. Watson v. Water
Co., 36 N. J. L. R. 195. A corporation has no
rights and can exercise no powers except such
as are expressly given or necessarily implied.

Trust Co. V. Miller, 33 N. J. Eq. R. 155. And a
contract not within scope of corporate powers
cannot be made valid by assent of all stock-

holders. Id. Public grants are to be strictly con-

strued and whatever is not plainly granted must
be understood to have been withheld. Gas Light
Co. V. Gas Co., 40 N. J. Eq. R. 427; s. c, 2 Atl.

Rep. 922; Stockton v. C. R. R. Co., 49 N. J. Eq. R.

52; State v. Leister, 28 id. 103. Equity will re-

strain excess of corporate powers, but plaintiff

must not be guilty of laches. Rabe v. Dunlap,
51 N. J. Eq. R. 41; s. c, 25 Atl. Rep. 959. Direct-

ors have power to make any contract which may
be necessary, or fit and proper to enable the cor-

poration to accomplish the purposes of its crea-

tion. Park V. Locomotive Works, 40 N. J. Eq. R.

114; s. c, 3 Atl. Rep. 162. The State may inter-

pose at any time and compel an abandonment of

an act in excess of corporate powers, and if need
be revoke the charter. R. R. Co. v. R. R. Co.,

48 N. J. L. R. 530; s. c, 7 Atl. Rep. 523. Courts
will, as a general rule, presume that contracts

made by a corporation, which appear to be de-

signed to promote its legitimate operation, are

within limits of its powers, and the burden of de-

monstrating their invalidity is upon their assail-

ant. Ellerman v. Chicago, etc., Co., 49 N. J. Eq.

R. 218; s. c, 23 Atl. Rep. 287. A corporation cre-

ated for the purpose of manufacturing has implied

power to make negotiable paper for use within

scope of its business, but no power to become a

party to accommodation paper. Bank v. Young,

41 N. J. Eq. R. 531; s. c, 7 Atl. Rep. 488;

Fifth Ward Sav. Bk. v. First Nat. Bk., 48 N. J.

L. R. (19 Vr.) 513; s. c, 7 Atl. Rep. 318. As
to contract by estoppel; see The Metropolitan

etc., Co. V. Telephone Co., 44 N. J. Eq. R. 568.

Ultra vires; implied powers.

A corporation organized under the general law
is vested with the powers conferred by the gen-

eral act, and those contemplated by the certifi-

cate, and such incidental powers as are necessary,

in the sense of convenient, reasonable and proper.

Ellerman v. Chicago, etc., Co., 49 N. J. Eq. R.

218; s. c, 23 Atl. Rep. 287. The doctrine of ultra

vires ought not to be unreasonably applied. Id.

Contracts for the compromise of suits are within

the exercise of incidental powers. Id.

The last clause of the above section Is a pro-

hibition of acts not within the scope of powers
granted, and contracts in contravention of it are

illegal. Camden & Atl. R. R. Co. v. Mays Landing

R. R. Co., 48 N. J. L. R. (18 Vr.) 376.

The courts of New Jersey have placed a liberal

construction upon the words " necessary to the ex-

ercise." Power necessary to a corporation does not

mean simply power which is Indispensable; a

power which Is obviously appropriate and conven-

ient to carry Into effect the franchise granted has

always been deemed a necessary one. In short,

the term comprises a grant of the right to use
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all the means suitable and proper to accomplish

the end which the legislature had in view at the

time of the enactment of the charter. State R. R.

Co. V. Hancock, 35 N. J. L. R. 537; Olmstead v.

Morris Aqueduct, 47 id. 311; Crawford v. Long-

street, 43 id. 325; Morris Canal Co. v. Love, 37

id. 60.

In all cases where a corporation exceeds the

limits of the power given to them, or abuse or

misapply it, the court will interfere; but it will

not give its aid where the powers granted have

been exercised in good faith, or where they are

discretionary, or the right doubtful. Scudder v.

Trenton Del. Falls Co., 1 N. J. Eq. R. (Sax.) CaS.

A court will interfere if it is shown that a cor-

poration is employing their statutory powers,

funds, etc., for the accomplishment of purposes

not within the scope of their institution. Gifford

V. N. J. R. R. Co., 10 X. .T. Eq. R. (2 Stock.) 171.

A majority of stockholders in a prosperous cor-

poration cannot, at their own caprice, sell out the

whole source of emoluments and invest the capital

in other enterprises, where the minority desire the

prosecution of the business in which they are en-

gaged. Kean v. Johnson, 9 N. J. Eq. R. (1 Stock.)

401.

The directors of a railroad company, without any
authority either by statute or charter, proposed

to assume certain debts and buy the majority of

the stock and bonds of a rival railroad; held, that

the proposed purchase was ultra vires, and could

not be executed even if ratified by the stockhold-

ers and that it was void and against public policy,

in that its object was to prevent lawful competi-

tion. Elkius V. Camden, etc., R. R. Co., 36 X. J.

Eq. R. (9 Stew.) 5.

Illegal acts may be legalized by subsequent legis-

lation. State V. City of Newark, 27 X. J. L. R.

f3 Dutch.) 186; State ex rel. Sharp v. Apgar, 31

id. (2 Vr.) 359; State ex rel. Walter v. Union, 33

id. (4 Vr.) 351; State ex rel. Trustees, etc., v.

Readiugton, 36 id. (7 Va.) (W. But this will not

be allowed where the courts have set aside such

illegal acts. Scudder v. State ex rel. Baker, :'>3

N. J. L. R. (4 Vr.) 424; Belvidere v. Warren R. R.

Co., 34 id. (5 Vr.) 194.

The State may interpose at any time and com-

pel a corporation to abandon an act done in excess

of its powers, and. if need be, may revoke its

charter for usurpation. Camden &: A. R. R. Co.

V. Mays Landing, etc.. R. R. Co.. 48 X. .T. L. R.

(19 Vr.) 530; s. c, 7 Atl. Rep. 523.

Banking powers never implied.

§ 3. No corporation created or to be created

shall, by any implication or construction, be

deemed to possess the power of discounting

bills, notes or other evidences of debt, of re-

ceiving deposits of money, of buying gold or

silver bullion, or foreign coins, of buying

and selling bills of exchange, or of issuing

bills, notes or other evidences of debt, upon

loan or for circulation as money, imless such

corporation is or shall be expressly incor-

porated for banking purposes, or unless such

powers are or shall be expressly given in

its charter.

Banking corporations not to be organized under

this act. § 13, post. Franchise not to be sold to

banking coi-poration. § 82, post. Name of bank-

ing corporation not to be used. Supp. of April 27,

1897, post.

Charter subject to alteration by legislature.

§ 4. The charter of every corporation, or
any supplement thereto or amenument
thereof shall be subject to alteration, sus-
pension and repeal, in the discretion of the
legislature, and the legislature may at pleas-

ure dissolve any corporation.

Charter may be annulled by chancellor. § 69,

post. Void for failure to pay taxes. Act of 1896,

post.

[Above section extends to every grant of fran-

chise and privilege made after its enactment (1846)

to coi'porations which were created before the act

was passed. State v. Commission, etc., 37 N. J.

L. R. 228. This case was reversed by Xew .Jersey

V. Yard. 95 U. S. 104, which held that a statute

<if a State which declares that a charter of a cor-

poration granted after its passage may be altered,

amended or repealed, does not necessarily apply
to a supplement to a charter already passed,

though the supplement be subsequent to the stat-

ute; and that the question is, in every such case,

whether the legislature making the contract in-

tended that the former provision for repeal or

amendment should become a part of the new con-

tract by implication. See also Huyler v. Cragin
Cattle Co., 40 X. J. Eq. R. (13 Stew.) 396. It

does not bind subsequent legislatures so that they

may not grant irrevocable charters, but it is to be
considered as embodied in every corporate charter

passed since its enactment, unless a purpose to

omit it be plainly perceived. Little v. Bowers, 46

X. J. L. R. 304. It is a reservation to the State,

to be exercised by the State only. It is not in-

corporated into special charters granted after its

enactment, .so as to affect injuriously the vested

rights of stockholders. Mills v. R. R. Co., 41
X. .1. E<i. R. 2. It reserves to the legislature the

authority, in its discretion, for proper ends, to

make any alteration or amendment to a charter

granted subject to it, which will not defeat or

substantially impair the object of the grant, or

any rights vested under it. Montclair v. Ry.
Co., 45 X. J. Eq. R. 4.36. It is not intended to

affect the rights of corporators as between each
other. Nor does It authorize the State to authorize

one part of the stockholders, for their own bene-
fit, at their mere option, to change their contract
with the others. Zabriskie v. R. R. Co., 18 N.
.1. Eq. R. 178. It does not authorize the legislature

to change the object of the incorporation or to

substitute another for it. Id.

Every charter granted since the passage of this

section is subject to alteration, although it con-

tains no express words so declaring. State v.

Person, 34 N. J. L. R. (3 Vr.) 134, 566; State v.

Douglas, 36 id. (5 Vr.) 83. And all contracts re-

sulting from the act of incorporation and its ac-

ceptance by the stockholders are presumed to

have been made subject to this reservation. Story
V. Jersey City Plank Road Co., 16 N. J. Eq. R. (1

C. E. Greene) 13.
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Amendments to this act not to impair rem.-
edies against corporations.

§ 5. This act may be amended or repealed,

at the pleasure of the legislature, and every
corporation created under this act shall be
bound by such amendment; but such amend-
ment or repeal shall not take away or impair
any remedy against any such corporation or

its officers for any liability which shall have
been previously incurred: this act and all

amendments thereof shall be a part of the
charter of eveiy corporation heretofore or

hereafter formed hereunder, except so far as
the same are inapplicable and inappropriate

to the objects of such coii^oration.

Amendments to certificates of incorporation.

§ 27, post.

II. Formation, Constitution, Alteration,
Dissolution.

Business corporation may be formed; cer-

tificate to be filed.

§ 6. Three or more persons may associate
themselves into a corporation to cany on
any kind of manufacutring. mining, chemical,
trading or agricultural business; the trans-

portation of goods, merchandise or passen-
gers, upon land or water; inland naviga-
tion; ferries; the building of houses, vessels,

wharves or docks, or other mechanical busi-

ness; the reclamation and improvement of

submerged lauds: the improvement and sale

of lands; the examination and guaranty of the
title to lands; the making, purchasing and
selling manufactured articles, and acquiring
and disposing of rights to make and use the
same; the renting of buildings and steam or
other power therewith; the cutting and dig-

ging of peat, stone, marl, clay, or other like

substance, and dealing in the same, manu-
factured or immanufactured, or any whole-
sale or retail mercantile business, or any law-
ful business or purpose whatever, upon mak-
ing and filing a certificate of incorporation
in writing, in manner hereinafter mentioned;
Provided. That nothing herein contained
shall authorize the formation of any insur-

ance, safe deposit or trust company, banking
corporation, savings bank or other cori^ora-

tion intended to derive profit fi'om the loan
and use of money, or of any railroad com-
pany (but companies may be formed for the
purpose of constructing, maintaining and
operating railroads, wholly in other States

and Ten-itories or in foreign countries), or

any turnpike company or other company
which shall need to possess the right of tak-

ing and condemning lands.

Corporation not to use " insurance," " safe de-

posit," " trust company " or " bank " as part of

its name. Act of 1897, P. L. p. 274, app. April 23,

1897.

[A general law authorizing a certain number of

persons to form a corporation does not exclude

non-residents as corporators. R. R. Co. v. R.
R. Co., 31 N. J. Eq. R. 475. A safe deposit
company may organize under the General Corpora-
tion Act. State v. Kelsey. r,'S N. J. L. R. 590.

This case was decided prior to the revi^^ion of 1896,
and is not now applicable. But as to a telegraph
company, query. Tel. Co. v. Newark, 49 N. J.

L. R. 348.

The word " person " as used in this section does
not include a corporation. Coddington v. Execu-
tors of Havens, 8 N. J. Eq. R. 590. A corporation
cannot in its own name subscribe for stock, or be
a corporator under the General Railroad Law;
nor can it do so by simulated compliance with the
provisions of the law, through its agents, as pre-
tended corporators and subscribers for stock. Cen-
tral R. R. Co. of N. J. V. Penn. R. R. Co., 31
N. J. Eq. R. 475. But see § 51, post", authorizing
corporations to purchase stocks, etc.

The statute authorizes " persons " to form a
corporation; it is implied that they shall be of
full age. Matter of Globe Assn., 135 N. Y. ;iaO;

s. c, 32 N. E. Rep. 122. As in favor of creditors
and third persons dealing in good faith with a
corporation, the regularity of its organization, ef-

fected under color of charter, cannot be Impeached,
and the acts of its officers, who are officers de
facto under color of an election, are binding upon
the corporation. Water Co. v. De Kay, 36 N. J.

Eq. R. 548.

Proceedings by quo warranto co inquire
into legality of incorporation.

A court of equity cannot enjoin a corporation
from performing nets within its corporate power
because its organization may be irregular or its

purpose be to establish a monopoly; quo war-
ranto is the remedy by which to challenge the
exercise of franchises. Stockton r. Corn-Tobacco
Co., 55 X. J. Eq. R. (10 Dick.) 3.57; 36 Atl. Rep.
971; Meredith v. X. J. Zinc Co., 37 id. 539. When
a corporation exists de facto, the court of chan-
cery cannot, at the instance of private parties,

restrain its operations upon the ground that its

organization is not de jure. In such case the
proper remedy Is by quo warranto, or information
in the nature thereof, instituted by the attorney-

general. National Docks R. R. Co. v. Central R.

R. Co., .32 N. J. Eq. R. (5 Stew.) 7.55; West .Tersey

R. R. Co. V. Cape May R. R. Co., 34 N. J. Eq. R.

(7 Stew.) 164.

Corporations may conduct business and
hold property in other States.

§ 7. Any corporation of this State may
conduct business in other States or in for-

eign countries and have one or more offices

out of this State, and m.ny hold, jnu'chase,
uiortg.Tgo and convey real anil personal prop-
erty out of this State; Provided, such powers
are included Avithin the objects set torch in
its certificate of incorporation.

Meetings of directors out of State. § 44, post.

[Boards of directors may lawfully hold meetings
outside of the State. Coe v. Midland Ry. Co., 31
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N. J. Eq. R. (4 Stew.) 105; Parsons v. Lent, 34

Id. (7 Stew.) 67. A provision in tlie certificate of

Incorporation tliat tlie portion of the business to

be carried on out of the State " is the selling of

the manufactured products of the company " is

a material part of the contract of incorporation,

to the observance of whicli the company and its

directors may be held. The removal of the plant

and manufacturing business out of the State

changes materially and fuudamentally the objects

of the company and will be restrained. Stickle v.

Liberty Cycle Co., 32 Atl. Rep. 708.

Certificate of incorporation; contents of.

§ 8. The certificate of incorporation shall

be signed in person by all the subscribers to

the capital stock named therein, and shall

set forth:

I. The name of the coriioration ; no name
shall be assumed already in use by another
existing corporation of this State, or so nearly
similar thereto as to lead to imcertainty or
confusion;

II. The location (town or city, street and
number, if number there be) of its principal
office in the State;

III. The object or objects for which the
corporation is formed;
IV. The amount of the total aiithorized cap-

ital stoclv of the con:)oration. which shall not
be less than two thousand dollars, the num-
lier of shares into which the same is divided
and the par value of each share; the amount
of capital stock with which it will commence
business, which shall not be less than one
thousand dollars; and, if there be more than
one class of stock created by the certificate

of incorporation, a description of the different
classes, with the terms on which the respect-
ive classes of stock are created:
Y. The names and post-office address of the

incorporators and the number of shares sub-
scribed for by each; the aggregate of such
subscriptions shall be the amount of capital
stock with which the company will com-
mence business, and shall be at least one
thousand dollars:
TI. The period, if any, limited for the dura-

tion of the comnany;
YII. The certificate of incorporation may

also contain any provision which the incor-
l»orators may choose to insert for the regula-
tion of the business and for the conduct of
the affairs of the conioration. and any pro-
vision creating, defining, limiting and regu-
lating the powers of the corporation, the di-
rectors and the stockholders, or any class
or classes of stockholders; Provided, such
provision be not inconsistent with this act.

(This section thus amended by P. L, 1898, eh.

172, p. 407.)

Corporate existence begins on filing certificate.

§ 10, post. Authentication and record of certifi-

cate. § 9, post. To state classes of stock. § 18,

post. Location of principal office to be set forth.
Act of 1898, P. L. 410, post. Certificate on re-

organization. Act of 1897, P. L. 229, § 7, post.

Amendment. § 27, post, 'and Act of 1898, P. L.

407. Extension of corporate existence. Act of
1897, P. L. 11, post.

[The certificate of incorporation required by this

act is the charter of the compan.y, and the equiva-

lent of a special legislative act before the amend-
ments of the Constitution. Eilerman v. Chicago,
etc., Co., 49 N. J. Eq. R. 218; s. c, 23 Atl. Rep.
287. It is, to a certain extent, a contract between
stockholders and corporation. Kean v. Johnson,
9 N. J. Eq. R. 401. Tlie term " capital stock "

means the amount contributed or advanced by the
stockholders, and does not refer to the property
of the company. State v. Fire Assn., 23 N. J. L.

R. 19.5. A subscription in good faith must be real,

actual and honest, as distinguished from fictitious,

pretended and deceptive. Gas Co. v. Dwight, 29
N. J. Eq. R. 242. Duties required of an incorpo-

rated company are in the nature of conditions an-

nexed to the grant of the franchise. State v.

Road Co., 44 N. J. L. R. 496.

The corporation acts treat persons named in the
certificate as the stockholders who hold the shares

of the company's capital; throughout the act per-

sons who have become subscribers for stock are
regarded as stockholders. Storage Co. v. Assess-

ors, 56 N. J. L. R. (27 Vr.) 392; s. c, 29 Atl. Rep.
160.

The recording and filing of the certificate are
not made by the statute a condition precedent to

the legal existence of the corporation; they are

merely necessary evidence of such existence. That
evidence being produced, the legal existence of

tlie corporation from the time of commencement
fixed in the certificate is proved. Vanneman v.

Young, 52 N. J. L. R. (23 Vr.) 403; s. c, 20 Atl.

Rep. 53.

The certificate of incorporation of a trading

company organized under the General Corporation

Act, together with the by-laws adopted at the
time and as a part of its organization, was held,

under the circumstances of the case, to constitute

a contract between the stockholders, which can-

not be altered by legislative authority, without
the consent of all the stockholders, or in the man-
ner provided in the certificate and by-laws. Loew-
enthal v. Rubber Reclaiming Co., 52 N. J. Eq. R.

(7 Dick.) 440; s. c, 28 Atl. Rep. 454.

There must be at least three incorporators who-

must be natural persons. It is not necessary that

any of them should be a resident of the State of
New Jersey. Central R. R. of N. J. V. Penn. R.
R. Co., 31 N. J. Eq. R. 475.

Certificate to be recorded and filed.

§ 9. The certificate of incorporation shall

be proved or acknowledged as' required for
deeds of real estate, and recorded in a book
to be kept for that pui-pose in the oflSce of
the clerk of the county where the principal
office of such corporation in this State shall

be established, and, after being so recorded,
shall be filed in the office of the secretary of
State: said certificate, or a copy thereof duly
certified by the secretary of State, shall be
evidence in all courts and places.
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[The acknowledgment may be taken by the chan-
cellor, a commissioner of deeds, a justice of the
Supreme Court, a master in chancery, a judge of
any Court of Common Pleas. General Statutes,

pp. 853, 854, SG3, 8t>4. Out of the State the cer-

tificate may be acknowledged by auy officer hav-
ing authority to take acknowledgments of deeUs.
The omission of an immaterial part of the ac-

knowledgment by an incorporator, as a failure

to state that the contents of the certificate were
made known to him and the omission of a cer-

tificate of notaryship to state that the notary was
authorized by the laws of his State to take ac-

knowledgments and proof of deeds do not render
the incorporators liable as partners. Stout v. Zu-
lick, 48 N. J. L. R. 5U9; 7 Atl. Rep. 3G2.

Corporation exists from date of filing cer-
tificate.

§ 10. Upou maliiug tlie certificate of incor-
poration and causing tlie same to be recoraed
and filed as aforesaid, tlie persons so associ-
ating, their successors and assigns, sliuU
from the date of such filing, be and consti-
tute a body corporate by the name set forth
in said certiticate, subject to dissolution as
in this act elsewhere provided.

[The recording and filing of a certificate are not
conditions precedent to legal existence of the cor-

poration; they are merely the necessary evidence
of such existence, and when produced prove the
legal existence of a corporation " from the time
of the commencement fixed in said certiticate."

Vanneman v. Young, 52 N. J. L. R. 403; s. c, 20
Atl. Rep. 53. The regularity of organization and
legal existence of a corporation de facto cannot
be questioned by private persons collaterally. Id.

As in favor of creditors and third persons deal-

ing with a corporation in good faith, the regularity

and validity of its organization effected under
color of its charter cannot be impeached. Haek-
ensack Water Co. v. De Kay, 36 X. J. Eij. R. (t)

Stew.) 548.

Where it is shown that there is a charter or a
law under which a corporation with the powers
assumed might lawfully be Incorporated, and there
Is a colorable compliance with the requirements of

the charter or law, and a user of the rights

claimed under the charter or law, the existence
of a corporation is established. The legality of

the corporate existence of a corporation may be
Inquired into by the State, but not by any one
else. Stout v. Zulick, 48 N. J. L. R. 590; s. c,
Y Atl. Rep. 3G2. See also Rafferty, Receiver, V.

Bank of Jersey City, 33 N. J. L. B. 368; Stockton
V. American Tobacco Co., 36 Atl. Rep. 971.]

Power to xaake by-laws; where vested.

§ 11. The power to make and alter by-laws
shall be in the stockholders, but any corpora-
tion may, In the certificate of incorporation,
confer that power upon the directors; by-
laws made by the directors under power so
conferred may be altered or repealed by the
stockholders.

Power to make by-laws. § 1, ante.

Corporation to be managed by board of di-
rectors chosen annually.

§ 12. The business of every corporation
shall be managed by its directors, who shall
respectively be shareholders therein; they
shall be not less than three in number, and,
except as hereinafter provided, they shall
be chosen annually by the stockholders at
the time and place provided in the by-laws,
and shall hold otttce for one year and until
otiiers are chosen and qualified in their stead;
but by so providing in its certiticate of in-

corporation, any corporation organized un-
der this act may classify its directors in re-
spect to the time for whicli they shall sever-
ally hold office, the several classes to be
elected for different terms; Provided, That
no class shall be elected for a shorter period
than one year or for a longer period than
five years, and that the term of office of at
least one class shall expire in each year;
any corporation which shall have more than
one kind of stock, may, by so providing in
its certificate of incorporation, confer the
right to choose the directors of any class
upon the stockholders of any class or classes,
to the exclusion of the others; one director
of every corporation of this State shall be an
actual resident of this State, and it shall not
be necessary for more than one director to
be a resident of this State, notwithstanding
the provisions of any special charter or other
act.

By-laws to fix number of directors. § 1, ante.

Certificate may limit powers of directors. § 8,

ante. Directors, olficers chosen by. § 13, post.

Vacancy in office of. § 15, post. Liabilities of.

§§ 26, 29, 30, 45, post. Enforcement of liabilities,

§ 92, post. Directors must be stockholders. § 39,

post. Election of directors. § 34, post. Voluntary
dissolution by directors. § 31, post. Dissent of di-

rectors to dividends not earned. § 30, post. List

of directors to be filed annually. § 43, post. Di-

rectors to exhibit lists of stockholders. § 33, post.

Meetings of directors out of State. § 44, post.

Directors to declare dividends. § 47, post. Direct-

ors trustees on dissolution. § 54, post. Directors

may call meetings of stockholders when Insolvent.

§ 63, post.

Powers of directors.

[The executive power of the corporation Is vested

In the board of directors. The stoekholders as

such have no power to make auy contract.or exe-

cute auy work; their power Is confined to electing

directors and advising them In their conduct of

the business of the corporation. Loewenthal v.

Rubber Co., 52 N. J. Eq. R. 445; s. c, 28 Atl. Rep.

454.

It may sometimes become necessary In the trans-

action of some kind of business of a corporation

to have the consent of all the stockholders, or

of a certain portion of them, and resolutions giv-

ing such consent or advice have the efTect of em-
powering the directors to act. But the board o(

directors is the legal executive, recognized as such

not only In practice and on principle, but by the
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statute. Placquemines Tropical Fruit Co. v. Biicli,

52 N. J. Eq. R. 219, 238; s. c, 27 Atl. Rep. 1094.

If stockholders in a corporation disapprove of

the company's management, conducted without

fraud or gross abuse oi trust, or consider their

speculation a bad one, their remedy is to elect

new oflQcers or sell their shares and withdraw.

Benedict v. Columbus Cont. Co., 49 X. J. Eq. R.

23; s. c, 23 Atl. Rep. 48.5; Ellerman v. Chicago

Junction R. R. Co.. 49 X. .T. Eq. R. 217; s. c, 23

Atl. Rep. 287. See also Edison v. Edison United

Phon. Co., 52 X. J. Eq. R. G20; s. c, 29 Atl. l^.ep.

195.

A director cannot make for himself, or for his

own benefit, a contract that will bind the com-

pany. A contract may be repudiated by the eom-

pany, at the instance of a stockholder. Guild v.

Parker, 43 X. J. L. R. 43.5; Gardner v. Butler, 30

X. J. Eq. R. 702. If directors are employed in

the business of a company, they can recover for

their services upon the quantum merliit. but can-

not vote themselves a stipulated sum. Gardner v.

Butler, 30 X. J. Eq. R. 703. A director in both

of two contracting companies cannot take part in

settling the terms of a contract. Met. Tel. Co. v.

Telegraph Co., 44 X. J. Eq. R. 568. An expressed

contract between the director of a corporation

and his company is not void, but voidable. Stew-

art V. R. R. Co., 38 N. J. L. R. 505. Where
charter provides that annual meetings for election

of directors shall be held by tne stockholders,

directors cannot by a by-law change time of hold-

ing annual election, that they may continue them-

selves in ofRre more than one year, against wishes

of holders of majority of stock. Elkins v. R. R.

Co., 36 N. J. Eq. R. 467. Stockholders have a

standing in court to test regularity of election

of directors. Matter of St. Lawrence Steamboat

Co., 44 X. J. L. R. .529. Individual stockholders

cannot question, in judicial proceedings, the cor-

porate acts of directors, if same are within pow-

ers of the corporation and in furtherance of its

purpose, are not unlawful or against good morals,

and are done in good faith and in exercise of

honest judgment. Ellerman v. Chicago, etc., Co.,

49 X. J. Eq. R. 217; s. c, 23 Atl. Rep. 287. So

long as directors keep within scope of their pow-

ers and act in good faith, their acts are not sub-

ject to judicial control or revision. Edison v.

Phonograph Co., 52 X. J. Eq. R. 020; s. c, 29 Atl.

Rep. 195.

Directors as trustees for stockholders and
creditors.

Directors of a corporation are trustees for

its stockholders. They are bound to use their

authority for the maintenance of the rights and

the protection of the interests of the stockholders.

Elkins V. R. R. Co., 36 X. J. Eq. R. (9 Stew.)

467; Stewart v. Lehigh R. R. Co., .38 X. J. L. R.

(9 Vr.) 505. Directors are trustees for creditors

only in a limited sense. Landis v. Sea Isle Hotel

Co., 31 Atl. Rep. 755; 33 id. 964. But see Mont-

gomery V. Phillips, 53 X. J. Eq. R. (8 Dick.) 203,

217; s. c, 31 Atl. Rep. 622, where the court says:
" The weight of authority Is in support of the

wholesome rule that the directors of an insolvent

corporation are trustees of its funds for its cred-

itors." See also "WItherbee v. Baker, 35 X. J. Eq.

R. (8 Stew.) 501.

Directors to act as board.

The board of directors must act as a board. A
single director has no power merely by virtue of

his office. For any power he undertakes to exer-

cise he must get authority from the board. Tltua

V. Cairo & Fulton R. R. Co., 37 X. J. L. R. 98.

In the absence of a rule requiring the concur-

rence of a definite number, a majority of a
quorum, duly convened, may act; but each is en-

titled to notice. Xotice of stated meetings may be

given by the adoption of a rule fixing the time;

constructive notice will be sufficient, if some rule

legally prescribed declares it sufficient; but for

special meetings, in the absence of a rule for con-

structive notice, actual notice must be given. Cad-

mus V. Farr, 47 X. J. L. R. (18 Va.) 208; Wells

V. Rubber Co., 19 X. J. Eq. R. 402; Barnert V.

Paterson, 48 X. J. L. R. 400; s. c, 6 Atl. Rep. 15;

Met. Tel. Co. v. Dom. Tel. Co., 44 X. J. Eq. R.

573.

De facto officers.

A failure to elect officers at the proper time will

not work a dissolution. Hoboken Assn. v. Mar-

tin, 13 X. J. Eq. R. (2 Beas.) 427. When persons

are officers de facto, they are in colore officii, and
their acts will be valid until they are lawfully

ousted, and until then their acts are binding on

the corporation. Doremus v. Dutch Ref. Ch., 3 N,

J. Eq. R. (2 Greene Ch.) .332; Savage v. Ball, IT

id. (2 C. E. Greene) 142: State v. Myers. (29 X. J.

L. R. (5 I>utch.) .392: State ex rel. Mitchell v.

Tolan, 33 id. (4 Vr.) 195; State v. Perkins, 24 Id.

(4 Zab.) 409: Bank of Xewark v. Mfg. Co., 32 X. J.

Eq. R. (5 Stew.) 236.

Contract of directors with corporation.

The directors of an incorporated conii)any can-

not speculate with the corporate funds and appro-

priate to themselves the profits of such speculation.

They cannot, in making sales or purchases for the

company, take advantage of their position as di-

rectors, and, either directly or indirectly, specu-

late upon the company. Redmond v. Dickerson,

9 X. J. Eq. R. (1 Stock.) 507. But a director may
contract with the corporation, like any other In-

dividual; and when the contract is made the di-

rector stands, as to the contract, in the relation

of a stranger to the corporation. Stratton v. Al-

len, 16 X. J. Eq. R. (1 C. E. Greene) 229. This

principle does not seem to have been followed in

the case of Stewart v. Lehigh Valley R. R. Co., 38

X. J. L. R. .505. where the court sa.vs: " The vice

which inheres in the judgment of a judge in uls

own cause contaminates the contract; the mind
of the director or trustee is the forum in which

he and his cestui que trust are urging their rival

claims, and when his opposing litigant appeals

from the judgment there pronounced, that judg-

ment must fall. It matters not mat the contract

seems a fair one." See also Guild v. Parker, 43

X. J. L. R. 430; Gardner v. Butler, 30 X. J. Eq. R.

702; Stroud v. Consumers' Water Co., 56 X. J. L.

R. 422; s. c, 28 Atl. Rep. 578.
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When the power of directors is unrestrained,
either by law or contract, they may malic any dis-

position of the profits of its business which they
deem judicious. The question of the expediency
of making any particular contract, which is within
the power of the conioration, is committed to the
judgment of its managers, and so long as they
act in good faith, with honest motives and for

honest ends, their acts are valid and conclude the
corporation. Tark v. Grant Locomotive Works, 40

X. J. Eq. R. (13 Stew.) 114; s. c, 3 Atl. Rep. 102.

Where the question is one of mere discretion in

the management of corporate business by direct-

ors, or of doubtful event in the undertaking in

which the. corporation has embarked, remedy can-

not be had by application to a court of equity.

Benedict v. Columbus Construction Co., 49 N. J.

Eq. R. (4 Dick.) 23; s. c, 23 Atl. Rep. 48.5.

A> acre the directors of a corporation are them-
selves the wrongdoers, or the partisans of the

wrongdoers, they are incapacitated from acting as

the representatives of the corporation in any liti-

gation which may be instituted for the rorrection

of the wrong which it is alleged they have com-
mitted or approved. Knoop v. Rohmrich, 49 N. J.

Eq. R. (4 Dick.) 82; s. c, 23 Atl. Rep. 118; 50 X. J.

Eq. R. (5 Dick.) 485.

Corporate ofi&cers; how^ chosen.

§ 13. Every corporation orgaiiiz'd nuder
tbis act shall bave a prosident, secretary

and treasurer, who shall be choseii either by
the directors or stockholders, as the by-laws
m.iy direct, aiid shall hold their offices until

otliers are chosen and qnalifltd in their

stead; the president shall be chosen from
among the directors: the secretary shall he
sworn to the faithful discharge of his duty,

and shall record all the votes of the coii^ora-

tion and directors in a book to be kept for

that purpose, and perform such other duties

as shall be assigned to him; the treasurer

shall give bond in such sum, and Avith such
surety or sureties, as sliall be requireil by
the by-laws, for the faithful discharge of

his duty.

Power to appoint oflBcers. § 1, ante. Vacancy
in office. § 15, post. List of officers to be filed.

§ 43, post. Failure to appoint offlcei-s not to dis-

solve corporation. § 41, post. Liabilities of offi-

cers. §§ 2fi, 33, 48, 52, 61, post. Enforcement of

liability. § 92, post. Officers paying company's

debt. § 93, post.

Powers of officers, generally.

[The powers of a president of a corporation

over its business ami property are strictly the

powers of an agent. deleg;Ued to him by the di-

rectors. Stokes V. Pottery Co., 4t> X. J. L. R. 2.37.

He is the chief executive officer, and in virtue of

his office has authority to perform all acts of an

ordinary nature which, by usage or necessity, are

incident to his office, and may bind the corporation

by contracts in the usual course of business. Id.

But he has no power to confess judgment against

the corporation. Id. Xor to execute a cognovit.

Raub V. Creamery Assn., 50 X. J. L. R. 262; s. c.

28 Atl. Rep. 384. Presumption of a president's
authority arises from his attaching a common
paper seal, and stating " witness the corporate
seal of said defendant." Id.

The rule that notice of facts to an agent Is con-
structive notice thereof to the principal himself
has no application to a sale to a corporation, by
its president, of property purchased by him in his

private fapacity; in such a transaction, the officer

in making the sale and conveyance stands as a
stranger to the company. Barnes v. Trenton
Gas Light Co., 27 X. J. Eq. R. (12 C. E. Greene)
33. When an officer of a corpoititlon is dealing
with them in his own interest, opposed to theirs,

he cannot charge them with the knowledge he
may possess, but which he has not communicated
to them, and which they do not otherwise possess,

of facts derogatory to the title he conveys. Id.

Where an officer of a corporation has been per-

mitted to assume duties not within the ordinary
scope of his official capacity and has been held
out to the public as a general agent, his authority
to act for the company in a particular transaction
may be implied from the manner in which he has
been permitted by the managers to transact Its

business. Sav. Bank v. Xat. Bank. 48 X. J. L.

R. (19 Vr.) 513; s. c, 7 Atl. Rep. 318. Where an
officer is clothed with apparent authority, although
not inherent in his office, the general doctrine of
agency applies, and the corporation may be liable

for his acts. Id.

As to acts of an extraordinary nature, nn officer

must have express authority from the board of

directors. He cannot confess judgment against
the company. Stokes v. X. J. Pottery Co., 46 N.
.1. L. R. 237.

The president and oashier of a bank as such
have no inherent power to execute, In the name
and behalf of the corporation, a mortgage or con-

veyance of real estate. Leggett v. N. J. Mfg. &
Bkg. Co., 1 X. J. Eq. R. 541.

Do facto officer is one who has the reputation
of being the officer he assumes to be, and yet is

not a good officer in point of law. Mech. Xat.

Rank v. Burnett Mfg. Co., 32 X. J. Eq. R. 236.

The acts of a de facto officer of a corporation are
valid, so far, at least, as they create rights In

favor of third persons. Hackensack AVater Co. v.

De Kay, 36 N. J. Eq. R. 548.

Additional officers and agents.

§ 14. The coiTioration nay have such
other officers, agents aii>l factors, who shall

be chosen in such manner and hold their

office for such terms as may be prescribed
by the by-laws.

Vacancies among officers; how filled.

§ 15. Any vacancy occurring among tlie

directors or in the office of president, secre-

tary or treasurer by death, resignation, re-

moval or otherwise, shall be filled in the man-
ner provide«l for in the by-laws; in the ab-
sence of such provision such vacancies shall

be filled by the board of directors.

[The power of fllling vacancies at common law

was incident to a corporation, and it had the
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right by its by-laws to prescribe tlie manner in

wliich such vacancies should be filled. Kearney
V. Andrews, 10 N. J. Eq. R. (5 Hals.) 70.]

Corporate meetings; how called.

§ 16. The lirst merting of every corpora-
tion shall be called by notice, signed by a
majority of the incorporators, designating the
time, place and piuiicbe of the meeting,
which notice shall be published at least two
weeks before the meeting in soiue news-
paper of the county where tlie corporation
Is established; or said first meeting may be
called wiiliout publication if two days' no-

tice be personally served on all the incoi-pora-

tors; or if all the incorporators shaU in writ-
ing waive notice and fix a time and place
of meeting, no notice or publication shall

be required.

Meetings, how called generally. § 17, post.

Stockholders may vote at meetings. § 17, post.

Meetings held at principal office. § 44, post. Meet-
ings, when corporation is insolvent. § 63, post.

Meetings, when called by three stockholders.

§ 43, post.

[If all the incorporators but one are present

at the first meeting, and he afterward assents

to what was done, the incorporation is valid,

although no notice was given. Babbitt v. Iron

Co., Stew. Dig. 208. § 13.]

Voting by proxy; certificate or by-laws to
regulate meetings.

§ 17. Absent stockholders may vote at all

meetings by proxy in writing; and every
corporation may determine by its certifi-

cate of incorporation or by-laws the manner
of calling and oonducting all meetings, what
number of shares shall entitle the stock-
holders to one or more votes, what number
of stockholders shall attend, either iu pei-son

or by proxy, or what number of shares or

amount of interest shall be represented at

any meeting in order to constitute a quorum;
Provided, in no case shall more than a ma-
jority of shares or amount of interest be re-

quired to be represented at any meeting in

order to constitute a quorum; if the quorum
shall not be so determined by the coi-pora-

tion, a majority in interest of the stock-

holdei'S, represented either in person or l)y

proxy, shall constitute a quorum.

Bonds only evidence of right to vote. § 33,

post. Election of directors. § 34, post. Proxy
good for three years. § 36, post. Meetings to be
held in State. § 44, post. Trustee, executor, etc.,

may vote. § 87, post. Stock held by company
cannot be voted on. § 38, post.

[A stockholder who desires to vote by proxy
is bound to furnish his agent with such written
evidence as will reasonably assure the inspectors

of agent's authority. But the power of attorney
need not be in any prescribed form, nor be exe-

cuted with any particular formalities. In re

Stcaml>oat Co., 44 N. J. L. R. (15 Vr.) 530. The
statutes vest In the stockholders the right to

elect directors. It secures to each stockholder

the right to one vote, at every election of di-

rectors, for each share of capital stock held by
him, and makes the corporate books plenary and
conclusive evidence of the ownership of stock

and of the right to vote it. The right to hold

election for directors, and vote at such election,

Is a right that is inherent in the ownership of

stock, regardless of any motive that such owner
may have. B. R. Co. v. Elkins, 37 N. J. Eq. R.

270.

Provision may be made in the original certifi-

cate of incorporation or by-laws, requiring each
shareholder to hold a certain number of shares

to entitle him to one or more votes. Loewenthal
V. Rubber Co., 52 N. J. Eq. R. (7 Dick.) 440; s. c,

28 Atl. Rep. 454.

Vote at special meetings must be by shares

where the by-law's provided that act of 1896

should apply to all votes. Weinberg v. Union
Co., 37 Atl. Rep. 1026.]

Power to issue stock; common and pre-
ferred.

§ IS. Every corporation shall have power
to create two or more kinds of stock of such
classes, with such designations, preferences
and voting powers, or restriction or quali-

fication thereof, as shall be stated and ex-
pressed in the certificate of incorporation;
find the power to increase or decrease the

stock, as in this act elsewhere provided,
shaU apply to all or any of the classes

of stock; but at no time shall the total amount
of the preferred stocks exceed two-thirds of
the actual capital paid in cash or properly;
and such preferred stocks may, if desired,

be made subject to redemption at not less

than pai", at a fixed time and price, to be
expressed iu the certificate thereof; and the
holders thereof shall be entitled to receive,

and the corporation shall be bound to pay
tliereon, a fixed yearly dividend, to be ex-

pressed in the certificate, not exceeding
eight per centum, payable quarterly, half-

yearly or yearly, before any dividend shall

be set apart or paid on the common stock,

and such dividends may be made cumulative;
and in no event shall a holder of preferred

stock be personally liable for the debts of the
corporation; but iu case of insolvency its

debts or other liabilities shall be paid in

preference to the preferred stock; unless its

original certificate of incoi-porarion shall

otherwise provide, no conporation shall create

prefeiTed stock, except by authority given
to the board of directors by a vote of at least

two-thirds of the stock voted at a meeting
of the common stockholders, duly called for

that purpose; the terms "general stock"
and " common stock " are synonymous.

Amount of capital stock to be stated In cer-

tificate of incorporation. § 8, ante. Increase or
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decrease of amount of stock. §§ 27, 28, 29, post.

Stock partly paid, liability of owners. §§ 21, 22,

post. Stock certificates. §§ 19, 25. Issued for

property purchased. §§ 49, 50, post. Issue of new,
when lost. §§ 111, 112, post. Mutual associations

may issue stock. § 116, post. Transfer of stock.

§ 20, post. Stock of one corporation may be held

by another. § 51, post. Dividends to be made
only from profits or surplus. § 30, post. Time
of making. § 47, post. Rights of preferred

Stockholders on winding up. § 80, post.

[Dividends on preferred stock can be paid only

out of profits, even when stock is issued under
a guarantee that a dividend of a certain sum shall

be paid annually. McGregor v. Ins. Co., 33 N. J.

Eq. R. 181. Personal liability of stockholders for

a debt contracted by the corporation is incon-

sistent with the idea of a body corporate at com-
mon law, and can arise only out of some statu-

tory provision. Bank v. Hendrickson, 40 N. J.

D. R. 52.

Shares in the capital stock of corporations are

neither money nor securities, but simply the title

of the corporator to his proportion of the cor-

porate property and income. Graydon v. Gray-
don, 23 N. J. Eq. R. (8 C. B. Greene) 229.

The term " capital stock," in an act of incorpo-

ration, means the amount contributed or advanced
by the stockholders or members of the company,
and does not refer to the property of the com-
pany. State V. Morristown Fire Assn., 23 N. J.

L. R. (3 Zab.) 195.]

Certificate of stock.

§ 19. Every stockliolder shall have a cer-

tificate, signed by the president and treas-

urer, certifying the number of shai'es owned
by him in such corporation.

New certificates, when lost. §§ 111, 112, 113,

post. Certificates issued for property purchased.

§§ 49, 50, post.

tA subscriber to stock whose subscription is re-

ceived by the directors, and a regular certificate

thereof issued to him, is a bona fide stockholder

entitled to transfer his stock and to vote at elec-

tions, even though he has paid nothing for his

stock. Downing v. Potts, 23 N. J. L. R. 66. The
certificate of stock, issued in due form under the

seal of the company, signed by the president and
secretary, constitute the legal and proper evidence

of ownership of such stock. Id., 79.

A subscriber for stock who has complied with

the terms of his subscription, and has paid the

assessments, becomes a stockholder and is en-

titled as of right to a certificate in the form pre-

scribed by the statute. If the corporation re-

fuses he may compel it to give him a certificate.

Storage Co. v. Assessors, 56 N. J. L. R. 389, 393;

s. c, 29 Atl. Rep. 160.

A certificate is not necessary to consummate
the ownership by a subscriber of his shares sub-

scribed for The certificate is merely an additional

and convenient evidence of the ownership of stock,

which the holder may require for his own satis-

faction or to enable him to make a transfer of

his interest. Iron Co. v. Board of Assessors, 29
Atl. Rep. 160.]

Stock is personal property; how transfer-
able.

§ 20. The shares of stock in every corpora-
tion shall be personal property, and shall be
transferable on the books of the corporation
in such manner and under such regulations
as the by-laws provide; and whenever
any transfer of shares shaU be made for
collateral security, and not absolutely, it

shall be so expressed in the entry of the
transfer.

Transfer of stock within twenty days before
election forfeits vote. § 36, post. By-laws regu-

lating transfer. § 1, ante.

[A voluntary transfer of stock, by Its owner,
perfected by delivery and acceptance, becomes an
executed contract and is irrevocable by the owner.
Walker v. Crucible Co., 47 N. J. Eq. R. 342; s. c,

20 Atl. Rep. 885. A certificate of stock accom-
intervening equity, his title cannot be impeached,
panied by an irrevocable power of attorney, either

filled up or in blank, is, in hands of a third per-

son, presumptive evidence of ownership in the

holder. Prall v. Tilt, 28 N. J. Eq. R. 480. And
where party in whose hands the certificate la

found is holder for value, without notice of any
Id. Equity will compel transfer of shares to

their equitable owner and restrain those fraudu-

lently refusing to transfer stock from voting such

stock to the prejudice of the real owners. Archer

V. Water-Works Co., 50 X. J. Eq. R. 33; s. c,

24 Atl. Rep. 508. Where charter provides that

shares of stock shall " be transferable upon the

books of the said corporation," they can be ef-

fectually transferred as collateral security by a

delivery of the certificate, together with a blank

irrevocable power of attorney. Bank v. McEl-

rath, 13 N. J. Eq. R. 24. A shareholder whose
subscription has been received by the directors,

and has received a regular certificate therefor,

is entitled to vote and to transfer his stock, eVen

though he has paid nothing for it. Downing v.

Potts, 23 N. J. L. R. 66.

Equity will compel the transfer of shares to

the equitable owner thereof and will restrain those

fraudulently refusing to transfer such stock from

voting the stock to the prejudice of the real

owners. Archer v. Water-Works Co., 50 N. J.

Eq. R. (5 Dick.) 33; s. c, 24 Atl. Rep. 508.

The provisions of charters and by-laws, under

the statute, that stock of the corporation shall

be transferable only on the books of the com-

pany, are Intended for the protection of the com-

pany. Matthews v. Hoagland, 48 N. J. Eq. R.

(3 Dick.) 455, 486; s. c, 21 Atl. Rep. 1054.

Under the statute no legal transfer can be

made until the corporation provides books and

ordains by-laws for the transfer of its stock; and

no legal demand can be made for a transfer of

shares until then. McCowrey v. Doremus, 10 N.

J. L. R. (5 Hal.) 245.

Shares can be effectually transferred as col-

lateral security for a debt, as against a creditor



20 NEW JERSEY

Liability of stockholder; assessments — Act of 189G, §§ 21, 22.

of the bailor, -n-ho attaches them without notice

of any transfer, by a delivery of the certificates,

together with a blank irrevocable power of at-

torney for the transfer from the bailor to the

bailee. Broadway Bank v. McElrath, 13 N. J.

Eq. R. (2 Beas.) 24; Hunterdon Co. Bank v. Nas-

sau Bank, 17 Id. (2 C. E. Greene) 496; Rogers
V. New Jersey Ins. Co., 8 id. (4 Hal.) 167; Turn-
pike Co. V. Ferree, 17 id. (2 C. E. Greene) 117.

The purchaser of a certificate of shares of stock,

with an irrevocable power of attorney from the

owner, without notice of any intervening equity,

may fill up the power to himself and recover at

law against the company for refusing to trans-

fer the stock upon his demand. Del., etc., R. R.

Co. V. Irick, 23 N. J. L. R. (3 Zab.) 321.

A mandamus, commanding a corporation to

transfer shares of stock to a person who pur-

chased at an attachment sale, will not be
awarded, if the stock has been regularly trans-

ferred and new certificates issued to a person
presenting a prima facie title before the attach-

ment issued, although it be shown that there is

doubt whether the transfer was not made to de-

fraud creditors. State Bank v. Foundry Co., 29

N. J. L. R. (3 Vr.) 439.]

Stockholder bound to pay full amount of
his shares.

§ 21. "Whero the whole capital of a cor-

poration shall not have been paid in and the.

capital paid shall be insufficient to satisfy
its debts and o1)lic;ations. each stockholder
shall be bound to pay on each share held
by him the sum necessary to complete the
amount of such share, as fixed by the charter
of the corporation, or such proportion of that
sum as shall be required to satisfy such
dtbts and obligations.

Assessments or unpaid stock. S 22, post. En-
forcement of stockholders' liability. § 92, post.

[Subscriptions to capital stock are a trust fund
for payment of corporate debts. Wetherbee v.

Baker, 35 N. J. Eq. R. 501.

Individual liability of stockholders did not exist

at common law. Hood v. McNaughton, 54 N. J.

L. R. (25 Vr.) 425; s. c, 24 Atl. Rep. 497.]

Actions to recover.

A creditor having exhausted his remedy by
judgment and execution, and a return nulla bona,

may file a bill against the stockholders to compel
the payment of unpaid subscriptions to capital

stock. Such suit can only be prosecuted by a

creditor suing in behalf of all the creditors. The
corporation is a necessary part to the suit. All

the property and assets of the corporation must
be brought into court and put in the course of

administration. Id.; Bickley v. Schlay, 46 N. J.

Eq. R. (1 Dick.) 533.

The stockholders are liable for the payment in

full of their subscriptions, if such payment be
necessary to discharge the debts of the com-
pany. Hood V. McNaughton, 54 N. J. L. R. (25 Vr.)

425; s. c, 24 Atl. Rep. 497.

The Court of Chancery may direct a receiver

to make calls and proceed at law to collect the

unpaid subscriptions. Barkalow v. Totten, 53

N. J. Eq. R. (8 Dick.) 573; s. c, 32 Atl. Rep. 2.

Where the chancellor decrees the payment of the

entire amount of unpaid subscriptions, the valid-

ity of the decree cannot be questioned in a law
court, as by showing that the entire amount is

not necessary to satisfj- claims of creditors. If

there is a surplus he will distribute it to the

stockholders equitably. Hood v. McNaughton,
supra.

A distinction is drawn between one who holds

his stock by transfer and an original subscriber.

The former may, in the absence of fraudulent

purpose, discharge himself from liability for un-

paid installments by due transfer of his shares,

while the latter cannot obtain immunity in that

way. The subscription to the stock and the ac-

ceptance of the certificates constitute a contract

between the subscriber and the company, by
which the subscriber engages to pay the remain-

ing installments on demand by the corporation.

From this agreement the subscriber cannot recede

without the consent of the company. Id.

Holders of stock given as bonus are liable on
it to creditors, but not to the company. Heb-
berd v. Southwestern Cattle Co., 36 Atl. Rep. 122.]

Assessments on stock; how made.

§ 22. The directors of every corporation

may, from time to time, make assessments

upon the shares of stock subscribed for, not

exceeding, in the whole, the par value

thereof; and the sums so assessed shall be
paid to the treasurer at such times and by
such installments as the directors shall di-

rect, said directors having given tliirty days'

notice of the assessment and of the time

and place of payment either personally or by
mail or by publication in a newspaper pub-

lished in the county where the corpora-

tion is established.

Penalty for non-payment. § 23, post. Pro-

ceedings for sale of shares. § 24, post.

[A subscription to stock whereby subscriber

declares that he takes the number of shares set

opposite his name, and agrees to pay all assess-

ments to be made by board of directors, it being

shown that the only assessment the board of

directors were authorized to make were calls of

the capital stock, imports a promise, not to pay

at once for the whole sum subscribed, but to pay

such assessments. Hotel Co. v. L'Anson's Exrs.,

42 N. J: L. R. 10; aCf'd, 43 id. 442. So, if there

is a naked subscription for a certain number

of shares, at so much per share, the im-

plied promise is to pay siich assessments as are

made by the directors. The rule in this State

may be stated as follows: A subscriber is not

bound to pay for his stock except in the

manner prescribed by statute or defined in

the charter or by-laws, unless he waives

those requirements. Id. Where, by terms of
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the subscription, subscriber agreed to take the
Btocli and pay all charges and assessments levied

by board of directors, held, that company could
only recover same by assessment or call. Same
V. Same, 43 N. J. L. R. 442.

It is no objection to the recovery of install-

ments due on a subscription that since then the

name of the company has been changed, and the

length and termini of the road materially altered.

Del., etc., R. R. Co. v. Irick, 23 N. J. Eq. R.

(3 Zab.) 321.

The amount recoverable is the balance remain-

ing unpaid with interest from the time the in-

stallments were called and became due. Borden-
town, etc., Co. v. Imlay, 4 N. J. L. R. (1 South.)

285.

When the complainant does equity and pays

up the installments already assessed and the costs

of the suit at law, the court will protect him
against any assessment not levied upon other

stockholders. Yond v. Ins. Co., 10 N. J. Eq. R.

(2 Stock.) 481.

Suit by the company will not He until a call for

the installment due. Braddock v. R. R. Co., 4.5

N. J. L. R. (16 Vr.) 363. A call is nothing more
than an official declaration that the sums sub-

scribed are required to be paid. Id.

It must be shown that the call was made by
adequate authority and it must conform to the

terms of the subscription. New Jersey Midland
Co. V. Strait, 35 N. J. L. R. (6 Vr.) 822.]

Penalty for neglect to pay assessments.

§ 23. If the owner of any shares shall

neglect to pay any sum assessed thereon for

thirty days after the time appointed for pay-

ment, the treasurer, when ordered hy tlie

board of directors, shall sell, at public auc-

tion, such number of the shares of the de-

linquent owner as will pay all assessments
then due from him, witli interest, and all

necessary incidental charges, and shall trans-

fer the shares sold to tlie purchaser, who
shall be entitled to a certificate therefor.

[Board of directors cannot forfeit stock once

rightly issued except by the mode provided by

the charter. Downing v. Potts, 23 N. J. L. R.

66.]

Notice of sale of shares; how made.

§ 24. The treasurer shall give notice of

the time and place appointed for the sale,

and of the sum due on each share, by ad-

vertising the same three weeks successively,

once in each week, before tlie sale, in some
newspaper published in the county where
the coi-poration is established, and by mail-

ing a notice thereof to tlie delinquent stock-

holder, if he knows his post-office address.

Oflacers to fuinish. certificates of payment of

stock; certificate to be filed.

§ 25. The president and secretary, or treas-

urer, upon payment of each installment of

capital stock, and of every increase thereof,

shall make a certificate, stating the amount
of the capital so paid, and whether paid in

cash or by the purchase of property, stating
also the total amount of capital stock, if any,
previously ])aid and reported, which certifi-

cate shall l)e signed and sworn to by the
president and secretai*j' or treasurer, and
they shall, within ten days after such pay-
ment, cause the certificate to be filed in the
office of the secretarj- of State.

Liability for failure by officers. § 26, post.

Increase of capital stock, how made. §§ 27, 28,

post. Liability for false certificate. § 52, post.

Statement to contain address of New Jersey office

and name of agent. § 43a, post. (Act of April

20, 1898, P. L. 410.)

[Above section requires a certificate to be made
for payment of last installment of the amount
upon which business is commenced, and also upon
payment of last installment of any increase
thereof between the amount upon which business
is commenced and the limit of the original cer-

tificate. Quimby v. Waters, 28 N. J. L. R. 533.

Where officers certified that the stock had been
paid up in cash, when, in fact, it was paid in

property of uncertain value they were held liable

for the debts of the company. Id.; Waters v.

Quimby, 27 N. J. L. R. 198. Requirements of

above section are set up and certificate made
within thirty days after the officers have decided

that the capital is paid in. Same v. Same, 27

N. J. L. R. 297.]

Penalty for refusal to make such certifi-

cate.

§ 2t). If any of said officers shall neglect or
refuse to perform the unties re(iuired of Them
in the preceding section for thirty days after
written recpiest so to do by a creditor or
sto(kliold(>r of the corporation, they shall be
jointly and severally liable for all its debts
contracted before the filing of such certifi-

cate.

Liability, how enforced. § 92, post.

[No action can be maintained until thirty days

after a written request has been made by a cred-

itor or stockholder, of the officers to make a cer-

tificate, and their neglect or refusal so to do

within that time. Nassau Rank v. Brown, 30

N. J. Eq. R. 478. The liability created by this

section may be enforced by any creditor who
has performed the necessary conditions, by an

action at law or by bill in equity in the manner
prescribed by sections 92 and 94, post. Waters

V. Quimby, 27 N. J. L. R. 296; afl'd, 28 id. 533.]

Amendment of certificate of incorporation
before payment of capital stock.

§ 2Ga. It shall be lawful for the incorpo-

rators of any corporation, before the payment
of any part of its capital, to record with

the clerk of the county in which its original
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certificate of incorporation was recorded, and
file witli tlie secretai-j- of State, an amended
certificate, duly signed, by the incorporators
named in the original certificate of incor-

poration, and duly acknowledged or proved
as required for certificates of incorporation

j

under the act to which tliis is a supplement, !

modifying, changing or altering its original '

certificate of incorporation, in whole or in

part, which amended certificate shall take
the place of the original certificate of incor-

poration, and sliall be deemed to have been
filed and recorded on the date of the filing

and recording of the original certificate;

Provided, however, That nothing herein shall

permit the insertion of any matter not in

conformity with the act to which this is a
supplement; And provided, however, That
this act shall not in any manner affect any
proceedings pending in any court; for filing

«aid amended certificate of incorporation, the
secretary of State shall charge a fee of
twenty dollars; Provided, That where the
total authorized capital stock of the corpora-

tion is increased by said amended certificate

the secretary of State shall charge an addi-

tional fee of twenty cents for each one thou-

sand dollars of said increase. (Act of April

20, 1898, § 1; P. L. 1898, p. 407.)

Amendment after payment of capital. § 27, post.

Fee on filing amendment. § 114, post. Certifi-

cate to contain name of address of New Jersey

ofliee and name of agent. § 43a (act of April 20,

1898; P. L. 410), post.

Orig-inal certifi.cate of incorporation may
be chang'ed; new certificate to be filed.

§ 27. Every corporation organized under
this act may change the nature of its busi-

ness, change its name, increase its capital

stock, decrease its capital stock, change the
par value of the shares of its capital stock,

change the location of its principal office

in this State, extend its coi'porate existence,

create one or more classes of preferred
stock, and make such other amendment,
change or alteration as may be desired, in

manner following: the board of directors
shall pass a resolution declaring that sucb
change or alteration is advisable and call-

ing a meeting of the stockholders to take ac-

tion thereon; the meeting shall be held upon
such notice as the by-laws provide, and in

the absence of such provision, upon ten days'
notice, given personally or by mail; if two-
thirds in interest of each class of the stock-
holders having voting powei's shall vote in

favor of such amendment, change or altera-

tion, a certificate thereof shall be signed
by the president and secretary under the
corporate seal, acknowleuged or proved as
In the case of deeds of real estate, and such
certificate, together with the written assent,
in person or by proxy, of two-thirds in in-

terest of each class of such stockholders,
shall be filed in the office of the secretary of
State, and upon the filing of the same, the
certificate of incorporation shall be deemed

to be amended accordingly; Provided, That
such certificate of amendment, change or al-

teration shall contain only such provision as
it would be lawful and proi>er to insert in an
original certificate of incorporation made at
the time of making such amendment, and the
certificate of the secretary of State that such
certificate and assent have been filed in his
office shall be taken and accepted as evidence
of such change or alteration in all courts
and places.

Amendment before payment of capital. § 26a,

ante. Change of location of principal oflBce.

§ 27a, post. Certificate to contain address of

New Jersey oflSce and name of agent. § 43a (act

of April 20, 1898; P. L. 410). post. Fee on filing

amendment. § 114, post. Words " insurance,"
" safe deposit," " trust company," or " bank," not

to be inserted by amendment. Act of "April 23,

1897, post.

[Where the capital stock is increased, the origi-

nal holders are first entitled to subscribe for the

increased stock in proportion to their holdings.

But where new stock is issued for property pur-

chased from wliich all stockholders will receive

the same benefit, original holders cannot insist

that new stock shall be issued to them in pro-

portion to their holdings, since section 55 of the

act of 1875 (§ 48, post), became a part of the con-

tract between the stockholders. In case the cor-

poration deprives the stockholder of his rights

in this behalf, the proper remedy is by an action

at law for damages. Meredith v. N. J. Zinc &
Iron Co., 37 Atl. Rep. 539.

The location may be changed within the State

without the assent of all the stockholders, unless

such change is prohibited by the certificate of

incorporation. Stickle v. Liberty Cycle Co., 32

Atl. Rep. 708.]

Corporation may change location of office;

resolution to be filed.

§ 27a. 1. The board of directors of any cor-

poration, organized under the laws of this

State, may change the location of the prin-

cipal office of such corporation within this

State to any other place within this State
by resolution adopted at a regtilar or special
meeting of such board, by the votes of at
least two-thirds of the members of such
board; Provided, That no certificate shall be

, required to be filed of the I'emoval of any
I

office from one point to another in the same
town, township or city in this State.

2. Upon the adoption of a resolution as
aforesaid, a copy thereof shall be filed in

the office of the secretary of State, signed
by the president and secretary of such cor-

poration, and sealed with its coiporate seal;

for filing the said certificate, the secretaiy
of State shall charge a fee of !ive dollars.

(Act of April 8, 1897; P. L. 1897, p. 175.)

Amendments by corporations under other
acts.

§ 28. Any corporation of this State, whether
organized under a special act of incorpora-
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tion or under general laws, excepting rail-

road and canal corporations, and other cor-

porations possessing the rignt of taking and
condemning lands, may increase or decrease
its capital stock, change its name, the par
value of the shares of its capital stock, or
the location of its principal office in or out
of this State, and fix any method of altering
its by-laws permitted by the act to which
this is a supplement in the manner pre-
scribed in the foregoing section, and any
corporation may in the same manner relin-

quish one or more branches of its business,
or extend its business to such branches as
might have been inserted in its original cer-

tificate of incorporation. (Amended by Act
of 1898, ch. 92; P. L. 1898, p. 149.)

Decrease of capital stock; how effected.

§ 29. The decrease of capital stock may be
effected by retiring or reducing any class of
the stock, or by drawing the necessary num-
ber of shares by lot for retirement, or by the
surrender by every shareholder of his shares,
and the issue to him in lieu thereof of a
decreased number of shares, or by the pur-
chase at not above par of certain shares for
retirement, or by retiring shares owned by
the corpoi'ation or by reducing the par value
of shares; and when any corporation shall

decrease the amount of its capital stock
hereinbefore provided, the certificate decreas-
ing the same shall be published for three
weeks successively, at least once in each
week, in a newspaper published in the
county in which the principal office of the
corporation is located; the first publication
to be made within fifteen days after the
filing of such certificate, and in default
thereof the directors of the corporation sliall

be jointly and severally liable for all debts
of the corporation contracted before the fil-

ing of the said certificate, and the stockhold-
ers shall also be liable for such sums as

they may respectively receive of the amount
so reduced; Provided, No such decrease of

capital stock shall release the liability of
any stockholder, whose shares have not been
fully paid, for debts of the coi-poration there-

tofore contracted, nor effect any reduction of

the taxes that may be required to be paid
by the charters of corporations incoi-porated

by special acts.

Enforcement of liability of directors. §§ 92, 94,

post. Certificate to contain address of New Jersey

office and name of agent. § 43a (act of April 30,

1898; P. L. 410), post.

Unlawful dividends ; liability of directors.

§ 30. No corporation shall make dividends,

except from the surplus or net profits arising

from its business, nor divide, withdraw, or

in any way pay to the stockholders, or any
of them, any pai't of its capital stock, or re-

duce its capital stock, except according to

this act, and in case of any violation of the

provisions of this section, the directors under

Avhose administration tjie same may happen
shall be jointly and severally liable, at any
time within six years after paying such divi-

dend, to the coi-poratlon and to its creditors,

in the event of its dissolution or insolvency,
to tlie full amount of the dividend made or

capital stock so divided, withdrawn, ijaid

out or reduced, with interest on the same
front the time such liability acci'ued; Pro-
vided, That any director who may have been
absent when the same was done, or who
may have dissented from the act or reso-

hition by which the same was done, may ex-
onerate himself from such liability by
causing his dissent to be entered at lax-ge

on the minutes of the directors, at the time
the same was done, or forthwith after he
shall have notice of the same, and by caus-

ing a true copy of said dissent to be pub-
lished, within two weeks after the same shall

have been so entered, in a newspaper pub-
lished in tbe county where the corporation
has its principal office.

Liability of directors, how enforced. §§ 92, 94,

post. Dividends on preferred and common stock.

§ 18, ante. Time of making dividends. § 47, post.

[This section, making directors personally re-

sponsible for unlawful dividends, does not exon-

erate stockholders from liability to repay such

dividends for the benefit of creditors of the cor-

poration. Williams v. Bolce, 38 N. J. Eq. R. 364.

"When the power of directors Is unrestrained

either by law or contract, they may make any
disposition of profits which they deem judicious.

Park V. Locomotive "Works, 40 N. J. Eq. R. 114;

s. c, 3 Atl. Rep. 162. But if they accept this

under contract regulating the disposition of prof-

Its, they must dispose of them as the contract

directs. Id. The term " net profits " defined. Id.

A dividend declared becomes the property of the

stockholder. If demanded by him and payment
Is refused, he may bring an action against the

company for money had and received. King v.

R. R. Co., 29 N. J. L. R. 82. Directors are agents

of the corporation, and have right to declare

dividends, and fix time and place of payment, but

such time and place must be reasonable. Id.

They must deposit the dividends in any banking-

house of good credit, giving notice to each stock-

holder of such deposit. Id.]

Voluntary dissolution of corporations; pro-

ceedings.

§ 31. "Whenever, in the judgment of the

board of directors, it shall be deemed ad-

visable and most for the benefit of such

coi-poration that it should be dissolved, the

Iward, within ten days after the adoption of

I

a resolution to that effect by a majority of

the whole board at any meeting called for

I that purpose, of which meeting every di-

I

rector shall have received at least three days'

notice, sliall cause notice of the adoption

of such resolution to l>e mailed to each stock-

j

holder residing in tlie United States, and

1
also beginning within said ten days cause
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a like notice to be published in a newspaper
published in the county wherein the corpo-
ration shall have its principal office, at least

four weeks successively, once a week, next
preceding the time appointed for the same,
of a meeting of tlie stockholders to be held
at the office of the coi-poration, to take ac-
tion upon the resolutions so adopted by the
board of directors, which meeting shall he
held l>etween the hours of ten o'clock in the
forenoon and three o'clock in the afternoon
of the day so named, and which meeting
may, on the day so appointed, by consent of

a majority in interest of the stockholders
present, be adjourned from time to time for

not less than eight days at any one time,

of which adjourned meeting notice by ad-
vertisement in said newspaper shall be given;
and if at any such meeting two-thirds in in-

terest of all the stockholders shall consent
that a dissolution shall take place and signify

their consent in writing, such consent, to-

gether with a list of tlie names and resi-

dences of the directors and officers, certified

by the president and the secretary or tre.-is-

urer, shall be filed iu tlie office of the sec-

retary of State, who, upon being satisfied

by due proof that the requirements aforesaid
have been complied with, shall issue a cer-

tificate that such consent has been filed, and
the lioard of directors shall cause sucii cer-

tificate to be published four weeks success-

ively, at least once a week, in a newspaper
published in said county; and upon the fil-

ing in the office of the secretary of State of

an affidavit that said certificate has baen so

published, the corporation shall be dissolved

and the beard shall proceed to settle up and
adjust its business and affairs; whenever all

the stockholders shall consent in writing to a
dissolution, no meeting or notice thereof shall

be necessary, but on filing said consent in

the office of the secretjiry of State he shall

forthwith issue a certificate of dissol.ition,

which shall be published as above provided.

Power to dissolve. § 1, ante. Legislature may
dissolve. §§ 4, 5, ante. Dissolution not caused

by failure to elect officers. § 41, post. Statement
and certificate to contain address of New Jersey

office and name of agent. § 43a (act of 1898,

April 20; P. L. 410), post. Powers of directors on
dissolution. § 54, post. Powers of chancery on
dissolution. §§ 56, 57, post. Actions not to abate
on dissolution. § 59, post.

[Where a corporation has ceased to do business,

and apparently nothing reaualns to be done but
to pay its debts and divide the surplus among the
stockholders, it is directors' duty, under above
section, to call a stockholders' meeting. Streit v.

Ins. Co., 29 N. J. Eq. R. 22. Neither the share-
holders nor a court of equity has power to dis-

solve a corporation or extinguish its charter. In
absence of statutory provisions, the franchises can
be declared forfeited only at the suit of the State,
by a proper proceeding at law. Benedict v. Const.
Co., 49 X. J. Eq. R. 23; s. c, 23 Atl. Rep. 485.

Incorporators may surrender rig'hts and
franchises.

§ 32. I'he iueoiiiorators named in any cer-
tificate of incorporation, before the payment
of any part of the capital, and before be-
ginning the business for whicli the corpora-
tion was created, may surrender all their
corporate rights and franchises, by filing in
the office of the secretary of State a certifi-

cate, verified bj' oath, that no part of the
capita' has been paid and such business has
not been begun, and sunendering all rights
and franchises, and thereupon the said cor-
poration shall be dissolved.

Liability of officers for false certificates. § 52,

post.

III. Elections — Stockholders' meeting'.

Books containing names of stockholders to
be open to inspection; secretai-y to make
list of stockholders.

§ 33. Every corporation shall keep at its

principal and registered office iu this State
the transfer-books in which the transfer
of stock shall be registered, and the stock-
books, which shall contain the name and ad-
dress of the stockholders, the number of
shares held by them respectively, which sliall

at all times during the usual hours for busi-
ness be open to the examination of eveiy
stockholder; the directors shall cause the sec-

retary, or other officer designated by them
having charge of said books, to make, at
least ten days before every election after the
first election, a full, true and complete list,

in alphabetical order, of all the stockhold-
ers entitled to vote at the ensuing election,

with the residence of each, and the number
of shares held by each, which list shall at all

times during the usual hours for business
be kept at such principal and registered office,

and open to the examination of any stock-
holder at said office, and if any officer hav-
ing charge of such books or list shall, upon
demand by any stockholder, refuse or neg-
lect to exhil)it such books or list, or submit
them to examination as aforesaid, he shall

for every such offense forfeit the sum of
tAvo hundred dollars, one-half thereof to the
use of the State of New Jersey and the
other half to him who will sue for the same,
to be recovered by action of debt in any court
of record, together with costs of suit, and
the books aforesaid shall be the only evidence
as to who are the stockliolders entitled to

examine such books or list, and to vote at
such election; and the board of directoi-s

shall produce at the time and place of such
election such books and list, there to remain
during the election, and the neglect or re-

fusal of said directors to produce the same
sball render them ineligilsle to any office at
such election. (Amended by L. 1808, ch. 17,

§ 3; P. L. 1898, p. 408.)

[The requirement that list of stockholders shall

be made out is directory only, and non-compliance
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with it does not of itself make thie election void.

Downing v. Potts, 23 N. J. L. R. 66. As between
parties, no other evidence of transfer of property
in the stock will avail against the books upon the
right to vote. Election of Cape May, etc., Nav.
Co., .51 N. J. L. R. 78; s. c, 16 At!. Rep. 191.

Failure to elect officers at time designated will

not work a dissolution. Bldg. Assn. v. Martin,

13 N. J. Eq. R. 427.

An election Is not legal, if list of stockholders
exhibited and acted upon on the day of election

is not a true list, and known not to be such by
the parties who exhibited, and who voted upon it.

Johnston v. Jones, 23 N. J. Eq. R. 217. Stock-

holders who are not such at the day election

Is held cannot vote, although they were such at

the day on which it should have been held. Id.

The design of the first part of the section is to

furnish to every corporation a knowledge of his

cocorporators, and an opportunity of correspond-

ing with them on the affairs of the institution, of

the necessity or expediency of a change in its di-

rection, and thereby rescuing the election from the

immediate control of the l;oard or of otiicers whose
misconduct or incapacity may have rendere<l a

change necessary. Downing v. Potts. 23 N. J. L.

R. 66, 72. The list of stockholders does not ope-

rate as a registry of voters. The right of a stock-

holder to vote does not depend upon his name
being contained in the list; on the contrary, the

statute expressly declares that the books of the

corporation shall be the onl.v evidence of whom
are stockholders entitled to vote. Downing v.

Potts, 23 N. J. L. R. 73. See also Matter of Steam-
boat Co., 44 id. 529, 539.]

Election for directors; regulations.

§ 34. All elections for directors sliall be
by ballot unless otherwise expressly pro-

vided In the charter or certificate of incorpo-
ration. The poll at every such election shall

be opened between the hours of nine o'clock

in the mornins and five o'clock in the after-

noon, and shall close before nine o'clock in

the evening; the same shall remain open at

least one hour, unless all of the stockhold-

ers are present in person or by proxy and
have sooner voted, or unless all the stock-

holders waive this provision in writing; the

persons receiving the greatest number of

votes shall be the directors; Provided, how-
ever. That a majority of all the stock issued

and outstanding shall be present in person or

bv proxv. (Amended by ch. 172 of the Laws
o*f 1898," § 4; P. L. 1898, p. 409.)

Elections to be held annually. § 12, ante. First

election. § 16, ante. Proxies. § 17, ante, § 36.

post. Supreme Court may order new <'lectlon.

§ 42. post. Election not held on proper day may
be held afterward. § 41, post. Number and resi-

dence of directors. § 12, ante. Directors must be

stockholders. § 39, post.

Candidate for director not to be inspector

of election.

§ 35. No person who Is a candidate for

the office of director shall act as judge, in-

spector or clerk of any election for direct-
ors; and if any candidate shaU so act and be
elected, his election shall be void, and the
directors shall not appoint such person a
director within twelve mouths next succeed-
ing; tliis section shall not apply to the first
election of directors.

One vote for each share; proxy not good
after three years.

§ 3G. Unless otherwise provided in the
charter, certificate or by-laws of the corpo-
ration, at every election each stockholder,
whether resident or non-resident, shall be en-
titled to one vote in person or by proxy for
each share of the capital stock held by' him.
but no proxy shall be voted on after three
years from its date; nor shall any share of
stock he voted on at any election which has
been transferred on the books of the cor-
poration within twenty days next preceding
such election.

Stock and transfer-books only evidence of right

to vote. § 33, ante. Proxies. § 17, ante. Stock-
holders may vote notwithstanding hypothecation
of stock. § 37, post. Trustee, executor, etc., may
vote. § 37, post. Right to vote, power to regu-
late. § 8, ante.

[Whether it Is competent to provide for any
qualities in the voting powers of stockholders, un-
less the power to make such regulations is con-

ferred by the charter, query. In re Election of Di-
rectors, 51 N. J. L. R. 78; s. c, 16 Atl. Rep. 191.

-Neither certificates of stock nor payment therefor
are necessary to confer on subscribers the rights

and privileges of stockholders. Storage Co. v.

State Board, 20 Atl. Rep. lOO. A subscriber to

stock whose subscription is received by directors

and certificates issued to him. Is entitled to vote

at election, even though he has paid nothing for

his stock. Downing v. Potts, 23 N. J. L. R. 66.

Stockholders desiring to vote by proxy must fur-

nish agent with sufficient written evidence of the
right to act for him. But such power of attorney
need not be in any prescribed form, nor be exe-

cuted with any particular formality. Inspectors

of election must have reasonable grounds for re-

jecting a proxy. In re Election of Directors, 44

N. J. L. R. 530.

Right to vote.

The fact that a stockholder Is indebted to the

company on his suliscriptlon doo.s not Impair Ills

right to vote. Savage v. ^all, 17 N. J. Eq. R. 142.

At common law. unless the charter otherwise

provided, a stockholder was entitled to but one
vote, and that vote he was i-equireil to cast In

person. Proxies were not permitted. Taylor v.

Criswold. 14 N. J. L. R. 222. This decision

brought aiinnt the statute providing that each
stockholder sliould be entitled to one vote for each

share held by him. and authorizing the use of

proxies, limiting them, however, to three years.

Cone V. Russell. 48 N. J. Eq. R. 208, 213; s. c, 21

Atl. Rep. 847.
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A voting trust was held void in AVbite v. Tire

Co., 58 N. J. Eq. R. 178, since it dirt not by its

terms extend to certain shares of the company is-

sued directly to persons who were not parties to

the trust. In Cone v. Russell, 48 N. J. Eq. R. Oo,

215; s. c, 21 Atl. Rep. 847, the vice-chancellor

says: " The conclusion that the contract (creating

a voting trust) was void as against public policy

does not reach so far as to necessarily forbid all

pooling or combining of stock, where the object Is

to carry out a particular policy with the view to

promote the best interests of all the stockholders.

The propriety of the objects validates the means
and must aflB.rmatlvely appear."

Executors, etc., may vote; power to vote on
hypothecated stock.

§ 37. Every person holding stock as execu-
tor, administrator, guardian or trustee, or in

any other representative or fiduciary capac-
ity, may represent the same at all meetings
of the corporation, and may vote thereon as
a stockholder, and every person who shall

pledge his stock as collateral security' may,
nevertheless, represent the same at all such
meetings, and may vote thereon as a stock-

holder, unless in the transfer to the pledgee
on the books of the cta-poration he shall have
expressly empowered the pledgee to vote
thereon, in which case only the pledgee or
his proxy may represent said stock and vote

thereon.

Hypothecation of stock must be stated In trans-

fer. § 20, ante.

[Under above section, an executor or adminis-

trator is entitled to vote for directors in stock

standing on company's books in name of the tes-

tator or intestate. A foreign executor under let-

ters granted at testator's domicile may transfer

stock and receive dividends, and on producing an
exemplified copy of the letters is entitled to vote

on the stock. Election of Cape May, etc., Co., 51

N. J. L. R. 78; s. c, 16 Atl. Rep. 191.]

Stock owned, by corporation not to be voted
on.

§ 38. Shares of stock of a corporation be-

longing to said corporation shall not be voted
upon directly or indirectly.

[Stock belonging to the company cannot be voted

upon, in choosing directors, by anybody either

directly or indirectly. M'Neely v. Woodruff, 13 N.

J. L. R. 352: In re St. Lawrence Steamboat Co.,

44 id. 539. See also Hilles v. Parrish, 14 N. J.

Eq. R. 380. A national bank cannot, even by spe-

cific provisions for the purpose in its articles of

association or in its by-laws, acquire a lien on its

own stock held by its debtor. R. R. Co. v. Iron

Co., S8 N. J. Eq. R. 340.

A contract by a company to accept Its stock In

part payment of the price of lands was not ultra

vires per se. Thompson v. Moxey, 47 N. J. Eq.

R. 538; 20 Atl. Rep. 854.

A corporation has no lien on Its stock held by
its debtor. D.. L. & W. R. R. Co. v. Oxford Iron

Co., 38 N. J. Eq. R. 340.]

Stockholders only can be directors.

§ 39. No person shall be elected a director
of any corporation issuing stock unless he
shall be, at the time of his election, a bona
fide holder of some of the stock thereof; and
any director ceasing to be a bona fide holder
of some of the stocli thereof shall cease to
be a director; any corporation may, by its

cei-tificate of iucoi-poration or by-laws, deter-
mine how many shai-es a person shall hold
to qualify him to be a director.

[One refusing to be a director or serve as such
is not a director though, elected. Whittaker v.

Bank, 29 Atl. Rep. 203. Above section construed.

In re St. Lawrence Steamboat Co., 44 N. J. L. R.

U5 Vr.) 530. No person can be elected a director

who is not a bona fide holder of stock at time of

such election, and who ceases to be a director

upon disposing of his stock. Wright v. Bank, .52

N. J. Eq. R. 392; s. c, 28 Atl. Rep. 719. A di-

rector of a corporation ceases to be such on mak-
ing an assignment for benefit of his creditors.

Id. This case was reversed on appeal, sub nomine
Kuser v. AVright, 52 N. J. Eq. R. 825; s. c, 31

Atl. Rep. 397, where it was held that after the
assignment the director ceases to be a director

de jure, and the company may declare his office

vacant and elect his successor, but as to third

persons dealing in good faith with the company,
without notice of any infirmity in the title of

the director, he must be regarded as a director de
facto.

Where one Is made a stockholder of a corpora-

tion solely to make up the number of directors re-

quired by law, his right to hold ofHce cannot be

impeached for fraud at the instance of one who
was a consenting party to his admission into the

company and his election to the ofHce. In re Les-

lie. 58 N. J. L. R. 009, 618; s. c, 33 Atl. Rep. 954.

This section is held not to apply to the first

directors of a consolidated company. Camden,
etc., Co. V. Burlington Carpet Co., 33 Atl. Rep.

954.

A person may be qualified to be a director, whose
vote cannot be received at the election by reason

of the transfer of stock to him not being entered

on the books, and he may be disqualified for the

office of director for reasons aliunde. If the stock

was legally issued, and the legal title Is in the

stockholder, he is prima facie capable of being a

director, and his right to be director. In virtue

of his legal title to such stock, can be Impeached
only by showing that title was put in him color-

ably, with a view to disqualify him to be a di-

rector for some dishonest purpose, in furtherance

of some fraudulent scheme touching the organiza-

tion or control of the company. In re St. Law-
rence Steamboat Co., 44 N. J. L. R. (15 Vr.) 529.]

Stock- books determine who may vote.

§ 40. In case the right to vote upon any
share of stock shall be questioned, the in-

spectors of the election shall refer to the
stocK-books of the corporation to ascertain
who are the stockholders, and in case of a
discrepancy between the books, the trans-
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fer-book shall control and determine who are
entitled to vote.

Stock and transfer-books must be kept in regis-

tered office. § 33, ante. Books to be exhibited.

§ 33, ante.

[The evidence of being a stockholder comprises
the stock ledger, certificate-book and transfer-

book, but In case of dispute the transfer-book must
control. Downing v. Potts, 23 N. J. L. R. (3

Zab.) 66.

Representatives, executors, guardians and the
like, must be permitted to vote on the shares they
represent upon producing satisfactory evidence of

their representative capacity. Election of Cape
May, etc., Nav. Co., 51 N. J. L. R. 78; s. c, 16

Atl. Rep. 101.

Inspectors of election cannot reject a vote of-

fered by proxy because the written proxy was not

acknowledged or proved. If the proxy is regular

in form and apparently the act of the stockholder,

the inspectors should receive the votes offered un-

der it. Election of St. Lawrence Steamboat Co.,

44 N. J. L. R. 529.]

Election not held on proper day; failure
to elect not to dissolve.

§ 41. If the election for directors of any
corporation shall not be held on the day
designated by tlie act or certificate of incor-

poration or by-laws the directors shall cause
the election to be held as soon thereafter as
conveniently may be; no failure to elect di-

rectors at the designated time shall work
any forfeiture or dissolution of the corpora-

tion, but any justice of the supreme court
may summarily order an election to be held
upon the application of any stockholder, and
may punish the directors for contempt of
court for failure to obey the order.

the holder of a majority of the capital stock, for
purposes detrimental to the interests of the cor-
poration, and that the proposed election of direct-
ors is a step toward the Illegal control of the
property and business of the corporation. Cam-
den iS: A. R. R. Co. V. Elkins, 37 N. J. Eq. R. (10
Stew.) 274.]

Supreme court may investigate elections.

§ 42. The supreme court, upon application
of an3' person who may l)e aggrieved by or
complain of any election, or any proceed-
ing, act or matter in or touching the same,
reasonable notice having been given to the
adverse party, or to those who are to be af-
fected thereby, of such intended applica-
tion, shall proceed forthwith, and in a
summary way hear the affidavits, proofs and
allegations of the parties, or otherwise in-

quire into the matter or causes of complaint,
and thereupon establish the election so com-
plained of, or order a new election, or make
such order, and give such relief in the prem-
ises as right and justice may require; the
court may, if the case require it, either order
an issue to be made up in manner and form
as it may direct, to ti-y the rights of the re-

spective parties to the office or franchise in
question, or may give leave to exhibit, or
direct the attorney-general to exhibit an in-

formation in the nature of a quo warranto
in relation thereto.

Regulations concerning elections. §§ 33 et seq.,

ante. Elections to be held annually. § 12, ante.

Elections to be held annually. § 12, ante. Meet-
ings, manner of calling and conducting. § 17,

ante. First meeting, how called. § 16, ante.

Meetings to be held in State. § 44, post. Supreme
Court to Investigate complaints touching elections.

§ 42, post.

[Stockholders who are not such at the day an
election is held cannot vote, although they were
stockholders at the day on which it should have
been held. Johnston v. Jones, 23 N. J. Eq. R.

217. Stockholders may compel directors, upon
mandamus, to do their duty immediately. M'Neely
V. TToodruff, 13 N. J. L. R. 352.

The section was not Intended to impair the char-

ter right at any time, but to hasten the directors

in using It, and by putting it in the power of

stockholders to compel them to do it. If they

should neglect It. Id.

The right of a stockholder to have a new elec-

tion of directors In accordance with the by-laws

cannot be disputed on the ground that the stock-

holder bought his stock with the money of rival

companies, and intends to use his legal rights, as

76

[Stockholders have a standing in court to test

regularity of an election of directors and the legal-

ity of acts of Inspectors of the election. In re

St. Lawrence Steamboat Co., 44 N. J. L. R. 529.

Where votes wrongfully rejected would have
given the persons for whom such votes were
tendered merely a majority of the votes offered

at the election, the practice is to set aside the
election and to order a new one. In re Election

of Directors, 51 N. J. L. R. 78; s. c, 16 Atl. Rep.
191.

The inquiry before the court is limited to the

consideration whether or not the election com-
plained of has been conducted according to the
statutory provisions. In re Leslie, 58 N. J. L. R.

609; s. c, 33 Atl. Rep. 954.

A court of law is the proper and only competent
tribunal to determine the regularity of an elec-

tion, or to declare an office forfeited, to which any
one has been duly elected. Johnson v. Jones, 23

N. J. Eq. R. 216, 226; Bank v. Burnett Mfg. Co.,

32 N. J. Eq. R. 236, 239.

Where the persons obtained their offices by
breach of trust, fraud and breach of agreement,
the Court of Chancery has jurisdiction of the mat-
ter for the purpose of restraining the breach of

trust and any acts of such breach that may work
irreparable Injury, and for the purpose of com-
pelling them specifically to perform their contract.

Kean v. Union Water Co., 52 N. J. Eq. R. 813;

8. c. 31 Atl. Rep. 282.]
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List of officers and directors to be filed an-
nually.

§ 43. Eveiy coi-poration, foreign or domes-
tic, authorized to transact business in this

State, shall file in the otHce of the secretary
of State annually, within thirty days after
every election of directors, a statement au-
thenticated by the signatures of the presi-

dent and secretarj-, containing the names of
all the directors and otticers, Avith the date
of election or api>ointment. term of office,

residence and post-office address of each, the
character of its business, the location, giving
the sti'eet and number, if any, of its pi'in-

cipal office in this State, and the name of the
agent in charge of said office, upon whom
process against the coi"poration may be
served; and for this purpose the secretary of
State shall furnish blanks in proper form
and safely keep in his office all such state-

ments, and issue to the coiiDorations filing

the same his certificate thereof, and also
prepare an alphabetical index thereof, Avhich
statements and index shall be submitted to

the inspection of persons interested at all

proper uours; and every corporation failing

to comply with the provisions of this sec-

tion shall forfeit to the State two hundred
dollars, to be recovered with costs in an
action of debt to be prosecuted by the attor-

ney-general, who shall prosecute such actions
whenever it shall appear that this section

has been violated; this section shall not apply-

to any corporation which is required to file

a similar statement in the office of the com-
missioner of bankijig and insurance.

Liability of officers for false certlfleates. § 52,

post. Certificate to state address of New Jersey

office and give name of agent. § 43a (act of April

20, 1898, P. L. 410), post.

Hvery certificate and report must give ad-
dress of New Jersey office and name of

agent.

§ 43a. Every certificate, report or state-

ment now or hereafter required by any law
of this State to be made to any officer or

department of this State, or to be published,

filed or recorded by any corporation, domes-
tic or foreign, shall, in addition to the other

matter required by law, set forth the loca-

tion (town or city, street and number, if

number there be) of its principal office in

this State, and the name of the agent therein

and in charge thereof, and upon whom pro-

cess against the corporation may be served.

No certificate, statement or report shall here-

after be received, filed or recorded by any
officer or in any office of this State unless

the same shall comply with the foregoing
provisions. Such office of any domestic cor-

poration so registered shall be and be deemed
the office and post-office address of such do-

mestic corporation, its officers, director and
stockholders, and whenever by the provisions

of any law of this State any notice is re-

quired to be given to the corix)ration, its

officers, stockholders or directors, such no-
tice shall be sent by mail or othei^wise as
the law may require to such registered office,

and such notice so given shall be and be
deemed sufficient notice. Whenever by any
law of this State, in any such certificate,
report or statement, the residence or post-
office address of any incorporator, stock-
holder, director or other officer is required to
be set forth or given, it shall be and be
deemed a full compliance with such provi-
sion to give as such post-office address the
post-office address of the registered office of
the company within this State. (Act of April
20, 1898, P. L. 1898, p. 410.)

Meetings of stockholders and directors,
where held; books, where kept; court of
chancery may order books to be brought
within the State.

§ 44. In all cases where it is not otherwise
provided by law, the meetings of the stock-

holders of every corporation of this State
shall be held at its principal office in this

State; the directors may hold their meetings,
and have an office, and keep the books of
the cbiTDoration (except the stock and trans-
fer-books) outside of this State, if the by-
laws or certificate of incoi-poratiou so pro-

vide; every corporation shall maintain a prin-

cipal office in this State, and have an agent
in charge thereof, wherein shall be kept the
stock and transfer-books for the inspection
of all who are authorized to see the same,
and for the transfer of stock; the court of
chancery or the supreme court, or any justice
thereof, may, upon proper cause shown, sum-
marily order any or all of^the books of said
corporation to be forthwitli brought within
this State, and kept therein at such place
and for such time as may be designated in

such order, and the charter of any corpora-
tion failing to comply with such order may
be declax-ed forfeited bj^ the court making
such order, and it shall thereupon cease to

be a corporation, and all its directors and
officers shall be liable to be punished for
contempt of court for disobedience of such
order.

Meetings of stocldiolders, manner of calling and
conducting. § 17, ante. Must be called when
company is insolvent. § 63, post. May be called

by three stockholders. § 46, post. Books to be
exhibited. § 33, ante. Books evidence of right

to vote. §§ 33, 40, ante.

[It seems that boards of directors of New
Jersey corporations may hold meetings outside

the State. Coe v. Ry. Co., 31 N. J. Eq. R. 106;

Parsons v. Lent, 34 id. 07. Entries in books of

corporation are, as a general rule, competent evi-

dence of its proceedings; but such entries are not

notice to third persons so as to create an equi-

table estoppel arising from a consent to the pro-

ceedings. Wetherbee v. P.aker, 3.5 N. J.' Bq. R.
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501; Meadow Co. v. Christ Church, 22 N. J. L. R.

425.

If there is fair reason to believe that party
asliing for an inspection of corporate hooks in-

tends to malie an improper use of them, and on
that ground liis request is denied, the court will

not aid him by mandamus. State v. Einstein, 46

N. J. L. R. 479.

Independent of above section, a private corpo-

ration, whose charter has been granted by one
State, cannot hold meetings and pass votes in

another. Hilles v. Parrish, 14 N. J. Eq. R. 380.

The provision that all companies incorporated

under laws of this State, whose charters do not

•designate their place of meeting, shall hold their

meetings in this State, does not apply to com-

panies whose charters are not subject to altera-

tion or repeal. Coe v. Ry. Co., supra.

The authority given by this section can be ex-

ercised only in the special case of a corporation

unlawfully keeping its books out of the State.

It cannot properly be construed to confer upon
the court any power over corporations which it

did not possess before the passage of the act,

except that which is specifically given. Stettauer

V. Scrauton Construction Co., 42 Js'. J. Eq. R. 46;

s. c, 6 Atl. Rep. 303. And see Laurel Springs

Land Co. v. Fougeray, 50 N. J. Eq. R. 756; s. c,

26 Atl. Rep. 886.

On a petition to have the books of a coi-poration

brought into the State for inspection, it is no de-

fense that petitioner was president and director of

the corporation, and presumed to already know
all that could be learned from an inspection of

the books. Mltcliell v. Rubber Co., 24 Atl. Rep.

407. Where the petitioner had a right to examine

the books of the corporation personally, a refusal

to allow his authorized attorney to examine them
was a denial of petitioner's right. Id.

The statutory authority to order a company to

bring its books into the State does not embrace,

by implication, the authority to order it to also

bring all its papers and memoranda. Huylar v.

Craggin Cattle Co., 42 N. J. Eq. R. 139, 141; s. c,

7 Atl. Rep. 521.

Directors' minutes are evidence of a contract,

though written up after a meeting. They need

not be in the handwriting of the secretary; if

entered under his direction and approved by him

they are valid. Wells v. Rahway Rubber Co., 19

N. J. Eq. R. 402.

The minute-book of a corporation is competent

evidence in suits between stockholders to show

the acts of the corporation, but is not competent

evidence of any agreement made by the stock-

holders as individuals. Black v. Shreve, 13 N. J.

Eq. R. 455.]

Name to be displayed at office.

§ 45. The name of eveiy coi-poratiou shall

he at all times conspicnotisly displayed at

ttie entrance of its principal oflice in this

State, find in default thereof the directors

shall be jointly and severally liable to a

penalty of two hundred dollars, to be recov-

ei-ed with costs, by the State, before any

court of competent jurisdiction, by action to

be prosecuted by the attorney-general; and

they shall jointly and severally be liable to

a like penalty for every thirty days' addi-
tional default from and after the service of
process in the first action, to be recovered
in like manner.

Stockholders may call meeting.

§ 40. Whenever, for any reason, a legal

meeting of the stockholders of any corpora-
tion cannot be otherwise called, three or
more stockholders having voting powers may
rail such meeting by publisning ten days'
notice of the time, place and purposes of

the meeting in a newspaper published in the
cotmty in which its principal office in this

State is located, and mailing such notice to
all stockholders whose post-office address is

l<no\vn or can be ascertained; a meeting
called as aforesaid shall be a legal meeting
of the coiporation, and if there be no offi-

cers present, the stockholders may elect offi-

cers for the meeting; and the secretary of
the meeting shall record the proceedings
thereof in the book of minutes of the corpo-
ration.

Meetings, manner of calling and conducting.

§ 17, ante. Quorum at meetings. § 17, ante.

To be held within the State. § 44, ante. Meet-
ings must be called when company is Insolvent.

§ 63, post.

IV. Dividends — Payment of Capital Stock.

Dividends to be declared annually.

§ 47. The directors of every corporation
created under this act shall, in January in

each year, unless some specific day or days
for that ptuiiose be fixed in its charter or
by-laws, and in that case then on the days
so fixed, after reserving over and above its

capital stock paid in, as a working capital

for said corporation, such sum, if any, as
shall have been fixed by the stockholders, de-

clare a dividend among its stockholders of

the whole of its accumulated profits exceed-
ing the amount so reserved, and pay the
same to such stockholders on demand; Pro-
vidi>d. That the corporation may in its cer-

tificate of ii, corporation or in its by-laws
give the directors power to fix the amount
to be reserved as a working capital.

Dividends on preferred and common stock. § 18,

ante. To be made only from profits or surplus.

§ 30, ante.

[The powers of directors, except when restrained

by contract or by statute, over the gains of the

business is absolute so long as they act In the

exercise of an honest judgment. They may re-

serve what they deem necessary or judicious for

repairs, Improvement and contingencies before

making a dividend. Park v. Grant Locomotive
Works, 40 N. J. Eq. R. 114; s. c, 3 Atl. Rep. 162.

This case was decided under the act of 1875.

Under the present section the stockholders are
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to fix the amount reserved as a working capital.

If no such amount is fixed it Is the duty of the

directors to divide the whole of the accumulated
profits.

Suit to enforce the declaration of a dividend

must be in equity, and must be generally in the

name of the corporation. But where the corpora-

tion is a defendant and the majority of directors

are parties charged with fraud In this very re-

spect, the suit will proceed to a decree upon the

complainant's rights. Laurel Sp. Land Co. v.

Fougeray, 50 N. J. Eq. R. 756; s. c, 26 Atl. Rep,

886.

When a dividend is declared it becomes a debt

due from the corporation to the individual stock-

holder, and after demand of payment, an action

at law may be maintained for its recovery. King
V. Paterson & H. R. R. Co., 29 N. J. L. R. 504.

The directors may fix the time and place of pay-

ment, which must be reasonable. They may
deposit the dividend in a bank of good credit,

giving notice thereof to stockholders. Id.

If directors omit to distribute dividend to cer-

tain shares of stock, the owner of such shares can
maintain assumpsit against the company for

breach of contract which the law implies from
the relationship of the parties, that an equal dis-

tribution of dividends will be made. Jackson
V. Newark Plank-Road Co., 31 N. J, L. B. 277.

Dividends on preferred stock can only be paid

out of the profits; and this is so even when the

stock is issued under a guaranty that a dividend

of a certain sum shall be paid annually. Mc-
Gregor V. Iron Co., 33 N. J. Eq. R. (6 Stew.) 181.]

Stock to be paid in money, except as here-
inafter provided; no loan of money to

a stockholder or officer.

§ 48. Nothing but money shall be consid-
ered as payment of any part of the capital

stock of any corporation organized under this

act, except as hereinafter provided in case of

the purchase of property, and no loan of
money shall be made to a stockholder or offi-

cer thereof; and if any such loan be made
the officers who make it, or assent thereto,

shall be jointly and severally liable, to the
extent of such loan and interest, for all the
debts of the corporation until the repayment
of the sum so loaned.

Stock assessable until fully paid up. §§ 21 et

seq., ante. Certificate to be filed when stock

fully paid. §§ 25, 26, ante. Stock partly paid,

holder liable for balance. §§ 21, 22, ante. Prop-

erty purchased with stock. § 49, post.

[Courts have inflexibly enforced the rule that

payment of stock subscription is good as against

creditors, only where payment has been made In

money, or money's worth. Wetherbee v. Baker,

35 N. J. Eq. R. 502. Incorporators having agreed
to give 60 per cent, of the stock to a person for

two patents, directors are justified in refusing to

issue such stock, one patent not having been per-

fected, and the articles made under the other

being worthless, and on such refusal court of

equity will not decree specific performance of

such contract. Edgerton v. The Electric, etc.,

Co., 50 N. J. Eq. R. 354; s. c, 24 Atl. Rep. 540.

An agreement on the part of a corporation that

a subscriber for stock shall be secured as to part

of his investment by mortgage on the corpora-

tion's property is void as to creditors of the cor-

poration. Boney v. Williams, 38 Atl. Rep. 189.]

Property may be pvirchased and paid for
in stocks.

§ 49. Any corporation formed under this

act may purchase mines, manufactories or
other property necessary for its business, or
the stock of any company or companies own-
ing, mining, manufacturing or producing ma-
terials, or other property necessary for its

business, and issue stock to the amount of
the value thereof in payment therefor, and
the stock so issued shall be full-paid stock
and not liable to any such further call, nei-

ther shall the holder thereof be liable for
any further payment under any of the pro-
visions of this act; and in the absence of
actual fraud in the transaction, the judg-
ment of the directors as to the value of the
property purchased shall be conclusive; and
in all statements and reports of the cori^o-

ration to be published or filed this stock shall

not be stated or reported as being issued for
cash paid to the coiijoration. but shall be
reported in this respect according to the fact

Power to acquire and hold property. §§ 1, 6,

ante. Purchase of certain property by certain

corporations. § 50, post.

[Transactions under above section will be up
held only where the agreement to purchase prop-

erty and pay for It In stock has been made In

good faith, and the property taken at a fair bona
fide valuation. Wetherbee v. Baker, 35 N. J. Eq.

R. 501. When a corporation, by virtue of Its

charter, pays for property purchased with its capi-

tal stock, such sale cannot be set aside, in ab-

sence of fraud, on ground that value of such prop-

erty was not equal to value of the stock. Blckley
V. Schlag, 46 N. J. Eq. R. 533; s. c, 20 Atl. Rep.
250; Colt V. Amalgamating Co., 119 U. S. 343;

s. c, 7 Sup. Ct. Rep. 231.

An individual creditor cannot bring an action

in his own behalf against a stockholder upon
the ground that the property for which the stock
was issued was not of the value of the stock.

All such suits must be by a general creditor's

bill. Wetherbee v. Baker, supra.

Where shares were issued for property at a very
excessive valuation, the transaction was held to

be dishonest, and that the shares were not fully

paid. Hebberd v. Southwestern Cattle Co., 36
Atl. Rep. 122. There should be an approximation
at least in true value of the thing purchased to

the amount of the stock which it is supposed to
represent. Edgerton v. Electric Improvement Co.,

50 N. J. Eq. R. 354; s. c, 24 Atl. Rep. 540. See
also Rural Homestead Co. v. Wiiues, 54 N. J. Eq.
R. 668; s. c, 35 Atl. Rep. 896; Meredith v. N. J.

Zinc & Iron Co., 37 id. 539.
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The good-will of a business is property, and
stock may be issued for it. And one wlio partici-

pated in and approved the method of valuation

of such good-will cannot afterward claim that

the good-will so bought by the corporation was
overvalued. Washburn v. National Wall Paper
Co., 81 Fed. Rep. 17.

Rights of promoters.

It is incumbent upon the promoter of a corpo-

ration, If he wishes to sell to it property of his

own, to make full and complete disclosure of his

interest and position with respect to that prop-

erty, and not having done so he cannot retain

any profit which he has made out of the com-
pany. Plaquemines Fruit Co. v. Buck, 52 N. J.

Eq. R. 219; s. c, 27 Atl. Rep. 1094.

Where a promoter has a mere option to pur-

chase lands, a one-sided contract which could

not be enforced against him, and he contracts to

sell those lands to his company, the transaction

is presumably fraudulent, and he is liable for

the profits made. Woodbury Heights Land Co.

V. Loudenslager, 35 Atl. Rep. 436.]

Certain corporations may take stock in
certain others.

§ 50. Corporations having for their object

the buikling, constructing or repairing of rail-

roads, water, gas or electric works, tunnels,
bridges, viaducts, canals, hotels, wharves,
piers or any like works of internal improve-
ment or public use or utility, may subscribe
for, take, pay for, hold, use and dispose of

stock or bonds in any coiiiorations formed
for the puiTDOse of constructing, maintaining
and operating any such public works; and
the directors of any such coiTporatlon formed
for the purpose of constracting. maintaining
and operating any public work of the de-
scription aforesaid may accept in payment
of any sucli subscription, or jmrchase, real

or personal property, uecessai-j- for the pur-

iwses of such corporation, or work, labor and
services performed or materials furnished to

or for such corporation to the amount of the
value thereof, and from time to time issue

upon any such subscription or purchase, in

such installments or proportions as such di-

rectors may agree upon, full-paid stoclv in

full or partial performance of the whole or

any part of such subscription or purchase,
and the stock so issued shall be full-paid

stock and not liable to any further call, nei-

ther shall the holder thereof be liable for

any further payments, and in all statements
and reports of the coii3oration to be pub-
lished or filed this stock shall not be stated

or reported as being issued for cash paid to

the corporation, but shall be reported in this

respect according to the fact.

Any corporation may deal in stock of any-

other, and may exercise rights of

ownership over the same.

§ 51. Any coi-poration may purchase, hold,

sell, assign, ti-ansfer, mortgage, pledge or

otherwise dispose of the shares of the capital

stock of, or any bonds, securities or evi-

dences of indebtedness created by any other
corporation or conxirationa of this or any
other State, and while owner of such stock
may exercise all the rights, powers and privi-

leges of ownership, including the right to

vote thereon.

Proxies at stockholders' meetings. §§ 17, 86,

ante.

[A corporation having power to take and dis-

pose of the securities of another corporation may
guarantee their payment if it disposes of them
to another party in payment of its own debt.

Ellerman v. Chicago, etc., Ry. Co., 49 N. J. Eq.

R. (4 Dick.) 217; s. c, 23 Atl. Rep. 287.

A corporation may vote shares in another cor-

poration in which it Is a stockholder by a proxy
duly authorized. State v. Rohlffs, 19 Atl. Rep.

1099.]

False certificates or public notice by offi-

cers; penalty.

§ 52. If any certificate made, or any pub-
lic notice given by the officers of any coi-po-

ration, in pursuance of the provisions of this

act, shall be false in any material represen-
tation, all the officers who shall have signed
the same, knowing it to be false, shall be
jointly and severally liable for all the deljts

of the coi-poratiou contracted while they were
stockholders or officers thereof, as a penalty
enforcible in the courts of this State only.

Liabilities, how enforced. §§ 92, 94, post.

[The certificate of incorporation Is not within

the meaning of the term " certificate," as used

In this section. Thompson-Houston Electric Co.

V. INIurray, 37 Atl. Rep. 443.

The personal liability prescribed by this sec-

tion may be enforced by any creditor whose con-

tract arose while such oflicers were stockholders

or ofiicers of the company, by an action at law,

and it Is not necessary to proceed by general cred-

itors' bill. Wetherbee v. Baker, 35 N. J. Eq. R.

501. No sale can be had under an execution

against an oflicer until judgment has been ob-

tained against the corporation, and returned un-

satisfied. Id.

In an action founded on the falsehood of a

certificate made, sworn to and recorded as pre-

scribed in section 30 of the act of 1875, the ofla-

cers are precluded from alleging in defense that

such certificate was false and therefore unneces-

sary, and not in pursuance of the act. Waters

V. Quimby, 27 N. J. L. R. 29G; 28 Id. 533.]

V. "Winding Up.

Dissolved corporations to continue exist-

ence for winding up business.

§ .\3. All corporations, whether they ex-

pire by their own limitation or lie annulled

by the legislature or otherwise dissolved,

shall be continued bodies corporate for the
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pt'.rixtse of prosecuting and defending suits

by or against them, and of enabling them to

settle and close their affairs, to dispose of
and convey their property and to divide their

capital, but not for the puii^ose of continuing
the business for which they were established.

Corporate existence, duration of. §§ 8, 10, ante.

Extension of corporate existence. § 27, ante,

§§ 119, 120, post. Voluntary dissolution. §§ 31,

32, ante. Dissolution by legislature. §§ 4, 5, ante.

[In a suit by stockholders of a dissolved corpo-

ration against the directors for mismanagement
of its affairs, the corporation should be made a

party by virtue of this section. Camp v. Taylor,

19 Atl. Rep. 968.

An agreement to transfer the stock and prop-

erty of a corporation does not affect its legal

existence, nor will the actual transfer of all the

real and personal estate of the corporation, In-

cluding the stock itself, extinguish its charter.

Zinc Co. V. Franklinite Co., 13 N. J. Eq. R. (2

Beas.) 323.

Stockholders cannot extinguish the corporate

charter or dissolve the corporation, and a court

of equity cannot accomplish a similar result at

their instance. In the absence of statutory pro-

visions, the franchise can be declared forfeited

and extinguished only at the suit of the State in

an appropriate proceeding at law. Benedict v.

Columbus Const. Co., 49 N. J. Eq. R. (4 Dick.)

717.]

Directors shall be trustees upon dissolu-
tion.

§ 54. Upon the dissolution in any manner
of any corporation the directors shall be
trustees thereof, with full power to settle the
affairs, collect the outstanding debts, sell

and convey the property and divide the
moneys and other property among the stock-
holders, after paying its debts, as far as such
moneys and property shall en.ible thciu; they
shall have power to meet and act under the
by-laws of the corporation and. under regu-
lations to be made by a majority of said
trustees, to prescribe the terms and condi-
tions of the sale of such property, and may
sell all or any part for cash, or partly on
credit, or take mortgages and bonds for part
of the purchase price for all or any part of
said property.

Distribution of property of dissolved corpora-
tions. § .58, post. Liens of laborers and mechanics.
§§ 83, 84, post. Distribution of assets of insol-

vent corporation. § 86, post. Powers and lia-

bilities of directors as trustees. § 55, post. Dis-
position of proceeds. § 58, post.

[The Court of Appeals of New York in con-
struing this section held that it did not constitute
the directors and managers trustees to defend
suits in its name, where the charter had expired
by limitation. Sturges v. Vanderbilt, 73 N. Y.
385.

The power of the chancellor to interpose and
take from the directors the power to close up the
business of a corporation and put its affairs in

the hands of a receiver is a discretionary power,
to be exercised only on good cause shown. New-
foundland R. R. Const. Co. V. Schack, 40 N. J.

Eq. R. (13 Stew.) 222.]

Their powers and liabilities.

§ 55. The directors, constituted trustees as
aforesaid, shall have authority to sue for
and recover the aforesaid debt and property,
by the name of the corporation, and shaJl
be suable by the same name, or in their own
names or individual capacities, for the debts
owing by such corporation, and shall be
jointly and severally responsible for such
debts, to the amount of the moneys and prop-
erty of the coiTDoration which shall come to
their hands or possession as such trustees.

Liability of directors, how enforced. |§ 92, 94,

post. Acts of majority valid. § 73, post. Dis-

position of proceeds. § 58, post.

Court of chancery may appoint receiver.

§ 5(5. When any corporation shall be dis-

solved in any manner whatCA'er, the court
of chancery, on application of any creditor or
stockholder at any time, may either continue
the directors trustees as aforesaid, or ap-

point one or more persons to be receivers of
such coi-poration, to take charge of the es-

tate and effects thereof, and to collect the
debts and property due and belonging to the
coii^oration, with power to prosecute and de-
feud, in the name of the corporation or
otherwise. aU suits necessary or proper for

the purposes aforesaid, and to appoint an
agent or agents under them, and to do all

other acts which might be done by such cor-

poration, if in being, that may be necessary
for the final settlement of its unfinislied busi-

ness; and the powers of such trustees or
receivers may be continued as long as the

court shall think necessary for such purposes.

Disposition of proceeds. § 58. post. Receivers

of insolvent corporations. S§ 65 et seq.. post.

Receiver may be removed. § 73. post. Actions

against receiver not to abate by his death. § 80,

post. Receiver may sell franchise. § 82, post.

[On the appointment of a receiver of an insol-

vent corporation, its title to its property is di-

vested by force of law. Freeholders v. B.ink. 29

N. J. Eq. R. 268; Same v. Same. ,30 id. 311. The
power of the chancellor to close up the business

of a corporation and put its affairs in hands of

a receiver is a discretionary power to be exer-

cised only on good cause shown. Const. Co. v.

Schack, 40 N. J. Eq. R. 223.

Putting a corporation in charge of a receiver

does not work its dissolution. The corporation

continues until its dissolution is effected either

by surrender or judicial decision. Meanwhile the

corporation exists with all its franchises exer-

1 cisable by the receiver, subject to all the duties.
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obligations and liabilities that rested upon the
corporation itself. Kirkpatrick v. Assessors, 57

N. J. L. R. (28 Yr.) 53; s. c, 29 Atl. Rep. 442.]

Jurisdiction of court of chancery.

§ 57. The court of chaneei-y shall have ju-

risdiction of said application and of all ques-
tions arising iu the proceedings thereon, and
may make such orders and decrees therein

as justice and equity shall require.

Duties of trustees or receivers.

§ 58. Tbe said trustees or receivers shall

pay ratably, as far as its moneys and prop-
erty shall enable them, all the creditors of

the corporation who prove their debts in the
manner directed by the court; and if any
balance remain after the payment of such
debis and necessary expenses, the same shall

be distributed among the stockholders.

[New Jersey does not possess the common-law
prerogative of the crown to have its debts paid

in preference to the debts of other corporators.

Freeholders v. Bank, 29 N. J. Eq. R. 268; Same
V. Same, 30 id. 311.]

Actions shall not abate on dissolution.

§ 59. Any action, now pending or to be
hereafter begun, against any corporation
which ma3' become dissolved before final

judgment, shall not abate by reason thereof,

but no judgment shall be entered therein ex-

cept upon notice to the ti'ustees or receivei's

of the corporation.

Copy of decree of dissolution to be filed

with secretary of State.

§ GO. A copy of every decree or judgment
dissolving a corporation or forfeiting its

charter shall be forthwith filed by the clerk

of the court in the office of the secretary of

State, and a note thereof shall be made by
the secretary of State on the charter or

certificate of incorporation, and in the index

thereof, and be published by bim in the

annual volume of laws.

VI. Execution against Corporation.

Schedule of property to be furnished to

officer having writ of execution.

§ 61. Every agent or person having charge

or control of any property of a corporation,

on request of any public officer, having for

service a writ of execution against it, shall

furnish to him the names of the directors

and officers thereof, and a schedule of all its

property, including debts due or to become
due to it, so far as he may have knowledge
of the same.

Execution may be satisfied by any debts
due the corporation.

§ 02. If any officer, holding an execution,

shall be unable to find other property be-

longing to the coii^oration hable to execution,
he or the judgment creditor may elect to sat-
isfy such execution, in whole or in part, by
any debts due to the coiixu'ation; and it shaU
be the duty of any agent or person having
custody of any evidence of such debt, to de-
liver the same to the officer, for the use of
the creditor, and such delivery, with a trans-
fer to the officer in writing, for the use of
the cretlitor, and notice to the debtor, shall
be a valid assignment thereof; and such
creditor may sue for and collect the same in
the name of the corporation, subject to such
equitable set-offs on the part of the debtor
as in other assignments; and every agent
or person who shall neglect or refuse to com-
ply with the provisions of this and the last

preceding section, shall l>e himself liable to

pay to the execution creditor the amount due
on said execution, with costs.

Enforcement of liability of officers. §§ 92, 94,

post. Execution against corporation to be re-

turned unsatisfied. § 94, post.

[The property of a corporation which is a judg-

ment debtor cannot be reached under supple-

mentary proceedings. Connor v. Todd, 48 N. J.

L. R. (19 Vr.) 361. The language of the Execution

Act clearly indicates that the legislature intended

to provide means for compelling satisfaction of

judgments against natural persons, and that

claims against corporations were not within its

contemplation. Id.]

VII. Insolvency.

Duties of directors in case of insolvency.

§ 63. Whenever any corporation shall be-

come insolvent, the directors, within ten days
thereafter, shall call a meeting of the stock

holders, and lay before them for inspection

and examination all the books of accounts,

by-laws and minutes of the corporation, and
exhibit a full and true statement of all its

estate, funds and property, and of all the

debts due and owing to it, and by whom,
and of all the debts owing by it, and to

whom, as far as the directors can at that

time make out the same; so as to exhibit to

the stockholders a full, fair and true ac-

cotmt of the situation of the affairs of the

coi^poration.

Meetings, how called and conducted. § 17, ante.

Meetings to be held in State. § 44, ante.

[This and the following sections are a sub-

stantial re-enactment of P. L. 1829, p. 58. enti-

tled " An act to prevent frauds by incorporated

companies." Under this act it was held that tlie

only criterion of Insolvency furnished by the

act was the suspension of business, and that the

act of insolvency contemplated by the statute Is

committed at the time the company suspends Its

ordinary business operations. Bedford v. Newark

Machine Works, 16 N. J. Eq. R. 117.]
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No corporate property to be sold or con-
veyed in case of insolvency.

§ 64. Whenever any corporation shall be-

come insolvent or shall suspend its ordinary
business for want of funds to carry on the
same, neither the directors nor any officer

or agent of the corporation shall sell, convey,
assign or transfer any of its estate, effects,

choses in action, goods, chattels, rights or
credits, lands or tenements; nor shall they
or either of them make any such sale, con-
veyance, assignment or transfer in contem-
plation of insolvency, and everj^ such sale,

conveyance, assignment or transfer shall be
utterly null and void as against creditoi-s;

Provided, That a l)0ua fide purchase for a
valuable consideration, before the corpora-
tion shall have actually suspended its ordi-

nary business, by any person without notice

of such insolvency or of the sale being made
in contemplation of insolvency, shall not be
invalidated or impeached.

[In absence of statutory prohibition, a corpo-

ration may prefer one creditor to another although

it is insolvent. Williinson v. Bauerle, 41 N. J.

Eq. R. 635; s. c, 7 Atl. Rep. 514. But corporate

property cannot be diverted from payment of debt.

Id. An insolvent corporation may prefer one
creditor over another, but it must exercise its

right in that regard in a lawful manner. Bis-

sell V. Besson, 47 N. J. Eq. R. 580; s. c, 22 Atl.

Rep. 1077. See also Vail v. Jameson, 41 N. J.

Eq. R. 648; 7 Atl. Rep. 520. Directors may exe-

cute to themselves mortgages to secure any
actual or contingent liability of the corporation to

them, even though this be done in contemplation

of Immediate application for a receiver, and the

lien secured thereby will be valid and prior to

those of general creditors. Whitaker v. Bank,
52 N. J. Eq. R. 400; s. c, 29 Atl. Rep. 203.

All of these cases were decided prior to the

enactment of the above section and after the

repeal of a similar provision contained in the

Insolvency Act of 1829, by the act of 1875. Since

the revision of 1896 it is unlawful for an insolvent

corporation to prefer any of its creditors.

L'nder the provision as contained in the act

of 1829 it was held that its object was to prevent

companies actually insolvent, or whose embar-
rassments were such as must inevitably lead to in-

solvency, from doing what it is lawful for an
individual debtor to do, — make a preference in

favor of any one or more of its creditors. Hol-

comb's Executors v. New Hope Del. Bridge Co.,

9 X. J. Eq. R. 437; Van Wagnen v. Savings Bank,
10 id. 13; State Bank v. Receiver, 3 id. 266; Re-
ceiver V. Paterson Gas Co., 23 N. J. L. R. 291;

Kinsela v. Cataract Bank, 18 N. J. Eq. R. 158;

Wells V. Rahway White Rubber Co., 19 id. 402.

A board of directors of an insolvent corporation
cannot by mortgage upon the corporate property
prefer one of its members. Montgomery v. Phil-

lips, 53 X. J. Eq. R. 203; s. c, 31 Atl. Rep. 622; fol-

lowed in Mallory v. Kirkpatrick, 54 N. J. Eq. R.
50; s. c, 33 Atl. Rep. 205. And see Savage v.

Miller, 39 Atl. Rep. 665.]

Proceedings in chancery against insolvent
corporations; may issue injunction.

§ 65. Whenever any corporation shall be-
come insolvent or shall suspend its ordinary
business for want of funds to caiTy on the
same, any creditor or stockholder may by
petition or bill of complaint setting forth
the facts and circumstances of the case,
apply to the court of chancery for a writ of
injunction and the appointment of a receiver
or receivers or tir.stees, and the court being
satisfied by affidavit or otherwise of the suffi-

ciency of said application, and of the truth
of the allegations contained in the petition
or bill, and upon such notice, if any, as the
court by order may direct, may proceed in
a summary way to hear the affidavits, proofs
and allegations which may be offered on
behalf of the parties, and if upon such in-

quiry it shall appeal' to the court that the
corporation has become insolvent and is not
about to resume its business in a short time
thereafter with safety to the public and ad-
vantage to the stockholders, it may issue an
injunction to restrain the corporation and
its officers and agents from exercising any
of its privileges or franchises and from col-

lecting or receiving any debts, or paying out,

selling, assigning or transferring any of its

estate, moneys, funds, lands, tenements or
effects, except to a receiver appointed by the
court, until the court shall otherwise order.

Power to act discretionary.

[The powers conferred upon the Court of Chan-

cery by this section are extraordinary powers, and
are to be exercised with caution, and only when
the circumstances of the case and the ends of

justice require it. Rawnsley v. Trenton Mutual
Life Ins. Co., 9 X. J. Eq. R. 95.

The act places it in the power of the court, upon

the fact of insolvency being shown, to appoint or

refuse to appoint a receiver as the ends of jus-

tice, having due regard to the safety of the pub-

lic and the best interests of the credifors and
stockholders, shall seem to require. Atlantic Trust

Co. V. Electric Storage Co., 49 X. J. Eq. 402; s. c,

23 Atl. Rep. 934. The court must be satisfied

that the corporation is not only insolvent, but

that it is not about to resume its business with

safety to the public and advantage to the stock-

holders, before it can issue an injunction or ap-

point a receiver. Cook v. East Trenton Pottery

Co., 53 X. J. Eq. R. 29; s. c, 30 Atl. Rep. 534.

Insolvency must be established.

The bill or petition must set forth the facts and
circumstances of the case. AflBdavits and proofs

may be read, but for no purpose except to sus-

tain the case made by the bill and by the opposite

party in its disproof and denial. It is not suffi-

cient to charge that the company is Insolvent

and then take affidavits to show facts and cir-

cumstances not alluded to in the bill, to make
out such insolvency. Rawnsley v. Trenton Mut.
Life Ins. Co., 9 X. J. Eq. R. 95.
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The primary question in each case is, whether
the corporation be insolvent or not. Bnindred
V. Paterson Machine Co., 4 N. J. Eq. R. 294;

Parsons v. Monroe Mfg. Co., id. 187; Cammacls
V. Johnson, 2 id. 173.

In judging of the insolvency of a company.
Its property should be estimated at its fair value,

and not at the depreciated price which it might
command at a forced sale. Parsons v. Monroe Mfg.
Co., 4 N. J. Eq. R. 187. The most unfavorable
inference as to the condition of a corporation may
justly be drawn from the circumstances of the

company's withholding its books upon an investi-

gation touching its insolvency. Id.

The act of insolvency contemplated by the stat-

ute is committed at the time the company sus-

pends its ordinary business operations. Bedford
V. Newark Machine Co., 16 N. J. Eq. R. (1 C. E.

Greene) 117.

Nothing short of present actual Insolvency will

warrant the appointment of a receiver to wind up
a corporation. Expected Insolvency at some time

In the future is not sufficient. Edison v. Edison

United Phonograph Co., 52 N. J. Eq. R. 620; s.

C, 29 Atl. Rep. 195.

The statute makes insolvency the jurisdictional

fact. The court can do nothing, neither issue an
injunction nor appoint a receiver, until insolvency

is first established. The proof in support of a

jurisdictional fact must be clear and convincing.

Atlantic Trust Co. v. Consolidated Electric Co.,

49 X. J. Eq. R. 402; s. c, 23 Atl. Rep. 934.

It is not sufficient to merely allege in a bill that

the company is insolvent and has suspended
its business for want of funds to carry on the

same. The facts and circumstances must be set

out in the bill from which the insolvency of the

company shall appear. Newfoundland R. R.

Const. Co. V. Schack, 40 N. J. Eq. R. 222; s. c,

1 Atl. Rep. 23.

The appointment of receivers is not a matter
of course following a decree of the court declaring

the company insolvent. But as a general rule

receivers will be appointed. The management of

the affairs of the corporation will not be left in

the hands of the directors unless it be shown to

be for the best interests of creditors and stock-

holders. Nichols V. Perry Patent Arm Co., 11

N. J. Eq. R. 126.

Proceedings generally; receiver.

The proceeding is in rem and is of a summary
character; a receiver may be appointed with or

without notice, and the corporation cannot, on
motion, raise the question whether the court can
acquire jurisdiction by publication of notice, to

make a decree of insolvency. Albert v. Claren-

don, etc.. Co., 53 N. J. Eq. R. 623; s. c, 23 Atl.

Rep. 8.

A corporation which has been declared Insolvent

has power to take steps looking toward a reor-

ganization and a resumption of its property and
business pending an injunction and receivership,

and may employ agents to aid in the carrying out

of its purposes, for whose compensation it will be

liable if the injunction is dissolved and the re-

ceiver removed. Linn v. Joseph Dixon Crucible

Co., 59 N. J. L. R. 28; s. c, 35 Atl. Rep. 2.

Putting the corporation in charge of a receiver
does not work its dissolution. The corporation
continues to exist until its dissolution is effected
either by surrender or judicial decision. Mean-
while the corporation exists with all Its franchises,
exercisable by the receiver in the management
and control of its affairs, subject to all the duties,
obligations and liabilities that rested upon the
corporation itself, among which is liability to
taxation, the same as the corporation itself would
have been subject to in case the management and
control of its affairs had not been committed to
a receiver. Kirkpatrlck v. Assessors, 59 N. J. L.
R. 53; N. J. So. R. R. Co. v. R. R. Commrs., 41
id. 235.

By the adjudication of insolvency and the ap-
pointment of a receiver, the debts of creditors at
large are fastened upon the property of the cor-
poration. Graham Button Co. v. Sperliner, 50 N.
J. Eq. R. 120; s. c, 24 Atl. Rep. 571.]

May appoint receiver; powers of receiver.

§ 66. The court of chancery, at the time
of ordering said injunction, or at any time
afterwards may appoint a ri-eeiver or receiv-
ers or trustees for the creditors and stocli-

holders of the corporation, with full power
and authority to demand, sue for, collect,

receive and take into their possession all th6
goods and chattels, rights and credits, mon-
eys and effects, lands and tenements, books,
papers, choses in action, bills, notes and
property of every description of the corpora-
tion, and to institute suits at law or in equity
for the recoveiy of any estate, property, dam-
age.s or demands existing in favor of the
corporation, and in his or their discretion to
compound and settle with any debtor or cred-
itor of the corporation, or with persons hav-
ing possession of its property or in any way
resijonsible at law or in equity to the corpo-
ration at the time of its insolvency or sus-

pension of business, or afterwards, uiwn such
terms and in such manner as he or they shall

deem just and beneficial to the coiporation,
and in case of mutual dealings between the
corporation and any person to allow just set-

offs in favor of such person in all cases in

which the same ought to be allowed accord-
ing to law and equity; a debtor who shall

have in good faith paid his debt to the cor-

poration without notice of its insolvency or
suspension of business, shall not be liable

therefor, and the receiver or receivers or trus-

tees shall have power to sell, convey and as-

sign all the said estate, rights and interests,

and sliall hold and dispose of the proceeds
tliereof under the directions of the court of
chancery; the word receiver as used in this

act sliall be construed to include receivers

and trustees appointed as provided in this

act.

Bond and oath of receiver. S 67, post. See fol-

lowing sections as to further powers and duties.

.•Vllowances for services and expenses. § 85, post.

Distribution of assets. § 68, post.
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[The propertj- of the company does not vest In

the receivers, nor does their appointment neces-

sarily end the corporation; they have sole power
over the corporation; they are substituted In

place of the directors and managers, but for

the purpose of settling up and closing its affairs.

The title of the property is not changed but a

power only is delegated to the receivers who take
charge of and sell it. They may sue or defend
suits in their own name or in name of the corpora-

tion. Willink V. Morris, etc., Co., 4 N. J. Eq.

R. 400. This decision is upheld in Receiver v.

Bank. 34 N. J. Eq. R. 450, and in Kirkpatrick v.

Corning, 37 id. 54.

The appointment of receivers under the stat-

ute is a conveyance or transfer of all property

of the insolvent corporation to them, for the

benefit of creditors of the company, to be dis-

tributed as pointed out by the statute. Corrigan

V. Trenton, etc., Co., 7 X. J. Eq. R. 496. On the
appointment of a receiver of an insolvent corpo-

ration, Its title to its property is divested by force

of law. Freeholders v. Bank, 29 N. J. Eq. R. 268;

aff'd, 30 id. 311. Held, in case at bar, that re-

ceiver might bring a suit in equity to nullify the

mortgage. Trust Co. v. Miller, 33 N. J. Eq. R.

160. The appointment of a receiver under the

statute operates as a transfer. Minchin v. Bank,
36 N. J. Eq. R. 442. The power of the court,

in insolvency, over foreign corporations is mainly
over their property or assets in this State. Id.

Though statute authorizing appointment of re-

ceiver may give him no express authority to sue

in his own name, he may nevertheless do so.

"Wilkinson v. Rutherford, 49 N. J. L. R. 241; s. c,

8 Atl. Rep. 507.

The receiver is a trustee for creditors and
stockholders, with full power to institute suits

at law or in equity to recover assets. These pro-

visions are declaratory of the common law. Hood
V. McNaughton, 54 N. J. Eq. R. 426; s. c, 24 Atl.

Rep. 497; Rabe v. Dunlap, 51 N. J. Eq. R. 40;

The receiver of an insolvent corporation is the

representative of its interests, and as such may,
by suit or defense, avoid any instrument which

is void as against them. Receiver v. Spielmann,

50 N. J. Eq. R. 120; s. c, 25 Atl. Rep. 959.

To authorize the Court of Chancery to appoint

a receiver of an insolvent foreign corporation, it

is not necessary that the corporation should be
engaged in carrying on its business in the State

on the very day when the petition is filed, but

the court may take jurisdiction in every case

where it is made to appear that the corporation

has done business here, and still has property

here, although, at the time when the petition was
filed, its business here is entirely suspended.

Albert v. Clarendon Land, etc., Co., 53 N. J. Eq.

R. 626; s. c, 23 Atl. Rep. 8.

Pow^ers of receivers.

The receiver of an insolvent corporation is an
officer created by law for the protection of the
rights of the creditors of the corporation; and to

accomplish the purposes of his creation he must
be clothed with their attributes and equities. As
the representative of the creditors he may by

suit or defense avoid any instrument which is

void against them. As such representative he
may sue stockholders at law for unpaid subscrip-

tions. National Trust Co. v. Miller, 33 N. J. Eq.
R. 155, 158; Hood v. McXaughton, 54 N. J. L. R.

425; s. c, 24 Atl. Rep. 497; Barkalow v. Totten,

53 N. J. Eq. R. 573.

A receiver derives his power from the statute.

It is not necessary that the power should be
expressly conferred. It is sufficient if it can be
fairly implied. Runyon v. Farmers' Bank, 4 N.

J. Eq. R. (3 Gr. Ch.) 480.

Receivers may compel disclosures of the knowl-
edge possessed l)y any person as to the affairs of

the company. Smith v. Trenton Del. Falls Co.,

4 N. J. Eq. R. 505.

They may determine priorities of claims. Id.

They may ratify a sale made by the company
after insolvency, although such sale is declared

void by the act. Suydam v. Receivers, 3 N. J.

Eq. R. 114. They have discretion in disposing of

the property, for the due exercise of which they

are responsible to the court. Knot v. Receivers,

4 N. J. Eq. R. 423; Potts v. X. J. Arms Co., 17

id. 395.

A receiver has power to adjust by agreement
the rights of claimants under the Mechanics' Lien

Law, although no steps beyond filing their claims

have been taken. De Mott v. Stockton Paper
Mfg. Co., 32 N. J. Eq. R. 124.

The receiver may object that a judgment
against the corporation obtained by confession is

not binding. Stokes v. X. J. Pottery Co., 46 N.

J. L. R. 237.

He cannot successfully assail a mortgage given

by the corporation because it was executed for an
autecedent debt. Kuser v. Wright, 52 X. J. Eq.

R. 825; s. c, 31 Atl. Rep. 397.

A receiver appointed by the courts of this State

to administer the assets of a corporation cannot

transfer to a foreign jurisdiction any question

touching the distribution of such assets. He can-

not deprive the court which appointed him of its

authority over him and over the fund which he

holds as its officer. Reynolds v. Stockton, 43 X.

J. Eq. R. 211.

Contracts made by a receiver, by virtue of his

discretionary authority, are, in some respects,

sui generis; they biud the receiver, not person-

ally, but as representatives of the trust, and are to

l)e enforced, or redress for their breach is to be

accorded out of the fund; but he who contracts

with the receiver does so with the knowledge

that, for any injury received thereby, he can only

get redress by obtaining the permission of the

court, whose oflBcer the receiver is, to sue at law,

or to proceed against him in the Court of Chan-

cery, and in either case, by satisfying that court

that the claim is well founded. Vanderbilt v.

Central R. R. Co., 43 X. J. Eq. R. 669.]

Bond and oatli of receiver.

§ 67. Every receiver sliall before acting

enter into sucli bond and comply with sticli

terms as tlie con)-t may prescribe, and talie

and subscribe tlie following oath or affirma-

tion: " I, , do swear (or affirm) that

1 Avill faithfully, honestly and impartially
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execute the powers and trusts reposed in me
as receiver, for the creditors and stockhold-
ers of the , and that without favor or af-
fection," which oath or affirmation shall be
filed in the office of the clerk in chancery
within ten days after the taking thereof.

[Where, under this section, the chancellor re-

quires the receiver to execute a bond, the surety
of the receiver shall bo concluded, in a suit at

law on the bond, by the amount found due on
an account taken in chancery, he having, by due
notice, had an opportunity to intervene in the
taking of such account. Ball v. Chancellor, 46

N. J. L. R. 133.]

All property shall vest in receiver.

§ OS. All the real and personal property of
an insolvent corporation, wheresoever situ-

ated, and all its franchises, rights, privileges

and effects shall, upon the appointment of

a receiver, forthwith vest in him, and tlie

corporation shall be divested of the title

thereto.

[This section was inserted in the act of 1896, to

settle the question as to whether the property

of an insolvent company vests in the receiver.

Dill on N. J. Corporations, p. 85. In Willink v.

Morris Canal & Banking Co., 4 N. J. Eq. R. 377,

the title to the property of a corporation was held

not to be changed by the appointment of a re-

ceiver, and that a power only is vested in him
to take charge of and sell it. This case was fol-

lowed in Receiver v. First Nat. Bank, 34 N. J.

Eq. R. 450, 456, and Kirkpatrick v. Corning, 37

id. 54, 59.

But in Corrigan v. Trenton Del. Falls Co.

it was held that the statute and the appointment

of receivers under it, act as a conveyance or

transfer of all the property of the insolvent com-

pany to the receivers for the benefit of the

creditors of the company, to be distributed in

the mode pointed out by the statute. This case

was followed in Freeholders of Middlesex v. State

Bank, 29 N. J. Eq. B. 268, 274, and Minchin v.

Second Nat. Bank, 36 id. 268, 274.]

When debts have been provided for, court
may direct receiver to reconvey prop-
erty; court may decree dissolution.

§ 69. Whenever a receiver shall have been
appointed as aforesaid and it shall after-

wards appear that the debts of the coi-pora-

tion have been paid or provided for. and that

there remains or can be obtained by further

contributions sufficient capital to enable it

to resume its business, the court of chancery
may, in its discretion, a proper case being

shown, direct the receiver to reconvey to

the corporation all its ]>roperty, franchises,

rights and effects, and thereafter the conw-
ration may resume control of and enjoy the

same as fully as if the receiver had never
been appointed; and in every case in which
the court of chancery shall not direct such
reconveyance, said court may, in its discre-

tion, make a decree dissolving the corpora-
tion and declaring its charter forfeited and
void.

Reorganization of corporations, see Act of April

16, 1897 (P. L. 229), post.

[Pending an injunction and the appointment
of a receiver, the corporation may take steps
toward rtyjrgaiiization and the resumption of

business, and may employ agents and incur lia-

bilities to that end. Linn v. Jas. Dixon Crucible
Co., 25 Atl. Rep. 2.]

Reorganized company may issue bonds and
stock.

§ TO. Whei-ever a majority in interest of
the stockholders of such coriKication shall
have agreed upon a plan for the reorganiza-
tion of the coiTporation and a resumption by
it of the management and control of its prop-
erty and business, such coiporation may,
with the consent of the court of chancery,
upon the reconveyance to it of its property
and franchises, iUortgage the same for such
amount as may be necessaiy for the purposes
of sucii reorganization; and may issue bonds
or other evidences of indebtedness, or addi-
tional stock, or both, and use the same for

the full or partial payment of the creditors

Avho will accept the same, or otherwise dis-

pose of the same for the pui-poses of the
reorganization.

Power of receiver to send for papers and
examine witnesses.

§ 71. Such receiver shall have power to

send for persons and papers and to examine
any persons, including the creditors and
claimants, and the president, directors and
other officers and agents of the coii)oration,

on oatli or affirmation (which oath or affir-

mation the receiver may administer), respect-

ing its affairs and tran.<^actions and its es-

tate, money, goods, chattels, credits, notes,

biUs and chosos in action, real and personal

estate and effects of every kind, :.nd also re-

specting its debts, obligations, contracts and
liabilities, and the claims against it; and
if any person shall refuse to be sworn or

affirmed, or to make answers to such ques-

tions as shall be put to him. or refuse to

declare the whole truth touching the sub-

ject-matter of the said examination, the court

of chancery may. on report by the receiver,

commit such person to prison, there to re-

main until he shall submit himself to be
examined, and ]»ay all the costs of the pro-

ceedings against him.

Receiver may search, etc.

§ 72. Such receiver, with the assistance of

a peace officer, may break open, in the day-

time, the houses, shops, warehouses, doors,

trunks, chests, or other places of the corpo
ration where any of its goods, chattels, choses
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in action, notes, bills, moneys, books, papers
or other writings or effects, have i)een usu-
ally kept, or shall be, and take possession of
the same, and of the lands and tenements be-
longing to the corporation.

Majority of receivers or trustees may act;
court may remove and appoint others.

§ 73. EA-ery matter and thing by this act
required to be done by receivers or trustees
shall be good and effectual, to all intents
and purposes, if performed by a majority of
them; and the court of chancery may re-

move any receiver or trustee, and appoint
another or others in his place or fill any
vacancy which may occur.

[The court may put an end to the functions of
a receiver whenever It deems it expedient to do so,

but like all other Judicial actions resting on dis-

cretion, its exercise should always be grounded
in some consideration of justice or convenience.
It should never be exercised capriciously nor arbi-
trarily, but only for cause. McCullough v. Mer-
chants' Loan & Trust Co., 29 N. J. Eq. R. 218.]

Receiver to furnish court full inventory.

§ 74. Such receiver, as soon as convenient,
shall lay before the couit of chancery a full
and complete inventory of all the estate,
property aud effects of the corporation, its
nature and probable value, and an account
of all debts due from and to it, as nearly as
the same can be ascertained, and make a
report to the court of his proceedings every
six months thereafter during the continuance
of the trust.

Time for creditor to prove claims may be
limited.

§ 75. The court of chancery may limit the
time within which creditors shall present
and make proof to such receiver of their re-
spective claims agairst the corporation, and
niay bar all creditors and claimants failing
so to do within the time limited from par-
ticipating in the distribution of the assets of
the corporation; the court may also prescribe
what notice, by publication or otherwise,
shall be given to creditors of such limitation
of time.

Claims to be upon oath, and receiver may
examine on oath.

§ 76. Every claim against an insolvent cor-
poration shall be presented to the receiver
in writing and upon oath; and the claimant,
if required, shall subniit himself to such ex-
amination in relation to the claim as the re-

ceiver shall direct, and shall produce such
books and papers relating to the claim as
shall be required; and the receiver shall have
power to examine, under oath or affirmation,
all witnesses produced before him touching
the claims, and shall pass upon and allow or
disallow the claims, or any part thereof, and
notify the claimants of his determination.

Trial by jury at the circuit.

§ 77. Any creditor or claimant who shall
lay his claim before such receiver may,
at the same time, demand that a jury shall
decide thereon, and in like manner the re-

ceiver may demand that the same shall be
referred to a jury; and in either case such
demand shall be entered on the minutes of
the receiver, and thereupon an issue shall be
made up between the parties, under the direc-
tion of one of the justices of the supreme
court, and a jurj' impaneled, as in other
cases, to try the same in the circuit court
of the county in which the corporation car-

ried on its business or had its principal office;

the verdict of tiie juiy shall be subject to
the control of the supreme court, as in suits

originally instituted therein, and when ren-
dered, if not set aside by the court, shall

be certified by the clerk of the supreme court
to the receiver; the creditor shall be consid-
ered, in all respects, as having proved his

debt or claim for the amount so ascertained
to be due, and in all cases in which no trial

by jury shall be demanded the court of chan-
cery shall have jurisdiction to pass upon the
claims presented and to determine the rights

of the claimants, and to make such order or
decree touching the same as shall be equi-

table and just.

[The chancellor may ask the aid of a jury

under the general powers of the court. But in

such case the effect of the verdict would be differ-

ent from that of a jury under this section. A
verdict under this section is conclusive unless set

aside by the Supreme Court. If ordered by the

chancellor under the general powers of his court,

it would be to inform his conscience, and he
would not be bound to respect it, unless his judg-

ment approved it. Holcomb v. New Hope Bridge

Co., 9 N. J. Eq. R. 457.]

Appeals by persons aggrieved.

§ 78. Every such insolvent coii^oration, or
any person aggrieved by the proceedings or
determination of such receiver in the dis-

charge of his duty, may appeal to the court
of chaucery, which court shall, in a sum-
mary way, hear and determine the matter
complained of, and make such ordei- touch-

ing the same as shall be equitable and just.

[The language of the above section is very com-
prehensive, and would seem to have been adopted
for the purpose of embracing every question which
could possibly be brought before the receivers for

their action. Jackson v. Receivers, 9 N. J. Eq.

R. 205. The right to appeal Is not confined to

the creditor who has a naked claim against the

company, but extends to question where a set-off

is involved. Id. A delay for eight years in ap-

pealing from a receiver's distribution of a claim,

notwithstanding repeated notices of an order

limiting appeals, is a bar to any relief. Leo v.

Green, 52 N. J. Eq. R. 1; s. c, 28 Atl. Rep. 904.

While there is the same receiver for two corpo-

rations, one of which, as part of its assets, owna
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stock in the other, a creditor of one may appeal

from an allowance of a claim against the other.

Blake v. Domestic Mfg. Co., 38 Atl. Rep. 241.]

Receiver may be substituted as party to
suits.

§ 79. Such receiver shall, upon application
by him, be substituted as party plaintiff or
complainant in the place and stead of the
corporation in any suit or proceeding at law
or in equity which was pending at the time
of his appointment.

Death of receiver not to abate actions
against him.

§ 80. No action against a receiver of a
corporation shall abate by reason of his

death, but, upon suggestion of the facts on
the record, shall be continued against his suc-

cessor, or against the corporation in case no
new receiver be appointed.

Court m^ay order receiver to sell lands, etc.

§ 81. Where property of an insolvent cor-

poration is at the time of the appointment
of a receiver incumbered with mortgages or

other liens, the legality of which is brought
in question, and the property is of a char-

acter materially to deteriorate in value pend-
ing the litigation, the court of chancery may
order the receiver to sell the same, clear of

incumbrances, at public or private sale, for

the best price that can be obtained, and
pay the money into the court, there to re-

main subject to the same liens and equities

of all parties in interest as was the prop-

erty before sale, to be disposed of as the

court shall direct.

[Above section is remedial in Its nature, and

must be so construed. Randolf v. Larned, 27 N.

J. Eq. R. 557.

The object of the legislature was the prevention

of loss by the depreciation in value of the prop-

erty pending protracted litigation. It was not

Intended to confine the remedy to mischief aris-

ing from litigation of any particular character,

but to all litigations between incumbrancers, re-

specting the validity, extent or priority of their

liens. Id.

Under this section the receiver should be vested

with large discretionary power as to the mode

of sale.. Potts v. Ordnance Co., 17 N. J. Eq. R.

395; Middletown & West Line R. R. Co., 25 id.

306.]

Beceiver may sell or lease principal work,
rights, franchises, etc.

§ 82. Whenever a receiver of a corpora-

tion shall have charge of a camil, railroad,

turnpike or other work of a public nature,

in -sadch the value of the work ig depend-

ent upon the franchise, and in the continu-

ance of which the public as well as the stock-

holders and creditors have an interest, the

receiver may sell or lease the principal work
for the construction whereof the said cor-

poration was organized, together with all the
chartered rights, privileges and franchises
belonging to it and appertaining to such
principal work; and the purchaser or pur-
chasers, lessee or lessees of such principal
work, chartered rights, privileges and fran-
chises, shall thereafter hold, use and enjoy
the same during the whole of the residue
of the term liuiited in the ch.arter of said
corporation, or during the terra in such lease
specified, in as full and ample a manner as
such corporations could or might have used
and enjoj-ed the same; subject, however, to

all the restrictions, limitations and condi-
tions contained in such charter; Provided,
That nothing in this section contained shall

be so construed as to apply to or in anywise
affect any corporation authorized by law to

exercise banking privileges.

Laborers and workmen shall have first

lien on assets.

§ 83. In case of the insolvency of any cor-

poration the laborers and workmen, and all

persons doing labor or service of whatever
character, in the regular employ of such cor-

poration, shall have a first and prior lien

upon the assets thereof for the amount of
wages due to them respectively for all labor,

work and services done, performed or ren-

dered within two months next preceding the

date when proceedings in insolvency shall

be actually instituted and begun against
such insolvent corporation.

Who are entitled to lien.

[Apprentices are subject to its provisions. Bed-

ford V. Mach. Co., 16 N. J. Eq. R. 117. And so is

a drayman in the regular employ of a corpora-

tion in its necessary business. Watson v. Mfg. Co.,

30 N. J. Eq. R. 588. The president is not entitled

to a lien for services; he is a member of the cor-

poration and cannot be both employer and em-

ploye. England's Ex. v. Beatty Organ Co., 41

N. J. Eq. R. 470. A bookkeeper in the regular

employ of a corporation, although a director, is

entitled to the lien. Consolidated Coal Co. T.

Keystone Chemical Co., 54 N. J. Eq. R. 309; s. c,.

35 Atl. Rep. 157. The right conferred by It Is

personal, and inhering alone in the person who
actually performs labor or services. Lehigh, etc.,

Co. V. R. R. Co., 29 Atl. Rep. 252. A person who
furnishes the labor or services of others, under a

contract to do the whole business of the corpora-

tion, or a particular branch of it, is not an

employe, but a contractor. Id.]

Effect and construction.

[The preference given by above section is in

derogation of the right of creditors to be paid

equally and must not be extended by construction.

Lehigh, etc.. Coal Co. v. R. B. Co., 29 N. J. Eq.

R. 252. It cannot be so extended as to impair the

obligation of contracts or lien of duly recorded
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incumbrances antecedent to its enactment. Coe
V. Ry. Co., 31 N. J. Eq. R. 107. At the time
when the lien given comes into existence the
court adjudges the insolvency occurred. R. R. Co.

V. Iron Co., 33 N. J. Eq. R. 193. But does not in-

clude interest which has accrued thereon before
tlie lien attaches. Id. Laborers have the lien, no
matter how long before the date of insolvency the
wages may have accrued. Id. Persons holding
claims for wages, who are not in the employ of a

corporation when it becomes insolvent, are not
within the policy of this section. Id. Presentation
of a claim, embracing other items than charges for

wages, does not work a forfeiture of the right of

lien for wages, given by this section. Id. Neither
does the proving of a claim for a sum in excess
of the amount really due. Id. A. entered into an
agreement with a corporation to serve it for a
term of years at a fixed salary. The corporation

became insolvent and a receiver was appointed.
Held, that he is entitled to present a claim to

receiver for amount of damages he suffers by the
breach, but such claim is not entitled to prefer-

ence under above section. Spader v. Mfg. Co., 47
N. J. Eq. R. 18; s. c, 20 Atl. Rep. 378.

A superintendent of the work of constructing a
railroad, supposing the company to be solvent,

voluntarily advanced his own money to pay the
workmen for their work. Afterward the com-
pany became solvent. In the absence of an
assignment of the claims of the workmen to him
or any agreement that he should have the benefit

of their lien, it was held that he was not, by
subrogation, entitled to the workmen's statutory
liens for those payments. North River Construc-
tion Co.'s Case, 38 N. J. Eq. R. 433.

The word " assets " includes the entire assets

or property of the corporation which came to

the receiver for administration, whether incum-
bered by previous liens or not, with the exception
of those set forth in the following sections.

Fitzgerald v. Marion Powder Co., 35 Atl. Rep.
1064.]

Such liens prior to all liens except chattel
mortgages and mortgages on real prop-
erty.

§ 84. Such lien shall be prior to all other
liens that can or may be acquired upon or
against such assets, except the lien and in-

cumbrance of a chattel mortgage, recorded
more than two months next preceding the
date when proceedings in Insolvency shall
have been actually instituted against such
insolvent corporation, and except the lien

and incumbrance of a chattel mortgage re-

corded vi'ithln two months next preceding
the date when proceedings in insolvency
shall have been actually instituted against
such insolvent corporation, for money loaned
or for goods purchased within said period
of two months; and also except as against
the lien of mortgages given upon the lands
and real estate of such insolvent corpora-
tion.

[The Hen of laborers is prior to the lien of a
judgment entered before the insolvency of the

company. Fitzgerald v. Maxim Powder Mfg. Co.,

35 Atl. Rep. 1064.]

Compensation of receivers.

§ So. Before distribution of the assets of
an insolvent corporation among the credit-
ors or stoclvholders the court of chancery
shall allow a reasonable compensation to the
receiver for his services and the costs and
expenses of the administration of his trust,

and the costs of the proceedings in said
coiu-t, to be first paid out of said assets.

Distribution; how made.

§ 8G. After payment of all allowances, ex-
penses and costs, and the satisfaction of all

special and general liens upon the funds of
tlie corporation to the extent of their law-
ful priority, the creditors shall be paid pro-
portionally to the amount of their respective
del)ts, excepting mortgage and judgment
creditors when the judgnient has not been
by confession for the pui-pose of preferring
creditors: and the creditors shall be entitled
to distribution on debts not due, making in

such case a rebate of interest, when interest
is not accruing on the same; and the sur-

plus funds, if any, after payment of the
creditors and the costs, expenses and allow-
ances aforesaid, and the preferred stockhold-
ers, shall be divided and paid to the general
stockholders proportionally, according to
their respective shares.

Franchise tax a preferred debt. Act of April 18,

18S4, post. Liens of laborers first paid. §§ 83,

84, ante. Liens of certain chattel mortgages and
mortgages on real property. § 84, ante.

[This State does not possess the crown's com-
mon-law prerogative to have its debts paid in pref-

erence to other creditors. Freeholders v. Bank,
29 N. J. Eq. R. 268; s. c, 30 id. 311; Evans v.

Walsh, 41 N. J. L. R. 281. Under above section

judgment creditors of insolvent corporations will

be preferred only so far as they have acquired
liens. Doane v. Ins. Co., 45 N. J. L. R. 274; s. c,
17 Atl. Rep. 625. By an adjudication of insolv-

ency and the appointment of a receiver, the debts
of creditors at large of an insolvent corporation
are fastened on its property. Receiver v. Spiel-

mann, 50 N. J. L. R. 120; s. c, 24 Atl. Rep. 571.

A judgment which was not entered until after

the appointment of a receiver or the allowance
of the injunction is not entitled to preference.

Kelly V. Neshanie Co., 7 N. J. Eq. R. 579; Stratton

V. Allen, 16 id. 229.

The day on which the insolvency occurred, as
adjudged by the decree, fixes the time to which
the several claims must be referred for adjust-

ment, and not the date of the decree itself. Mayer
V. Atty.-Genl., 32 N. J. Eq. R. 815. In the dis-

tribution of the capital the holders of preferred

stock are to be first paid. McGregor v. Home
Ins. Co., 33 N. J. Eq. R. 187.

A judgment creditor whose judgment has been
confessed for the purpose of preferring him is

not entitled to preference. Vail v. Jameson, 41

N. J. Eq. R. 650; s. c, 7 Atl. Rep. 520.]
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VIII. Service of Process.

Service of process upon corporations; how
made.

§ 87. In any personal action commenced
against a corporation in any of the courts
of law of this Siate, tlie first process to be
made use of may be a summons, a copy
Avhereof shall be served on the president,
or other head officer or agent in charge of
its principal office in this State, or left at
his dwelling-house or usual place of abode,
at least six days before its return; and in
case the president or other head officer or
agent cannot be found to be served with
process, and has no dwelling-house, or usual
place of abode within this State, a copy of
the summons shall be served on the clerk
or secretary of the corporation, if any there
be, and if no clerk or secretary, then on one
of its directors, or left at his dwelling-house,
or usual place of abode, six days before its

return.

Process, how served on foreign corporations.

S§ 88, 89, 90, 102, post. Agent of foreign corpora-
tion. § 98, post.

[Sections 87 and 88 (of the Act of 1875, from
which this section was derived) relate only to

personal actions, where the fruits of the litiga-

tion are secured by a common-law judgment;
they do not apply to prerogative writs, which are
enforcible only by attachments for contempt.
State V. R. R. Co., 41 N. J. L. R. 251. Section 87
refers only to process In the higher courts, and not
when issued by a justice of the peace. R. R. Co.

V. Ditton, 36 N. J. L. R. 361. Service on any
•officer or agent of the company whose duty it is

00 communicate the fact of such service to the
governing body of the corporation, is good. Dock
V. Manf. Co., 34 N. J. L. R. 312; Wheeler & Wilson
Mfg. Co. V. Carty, 53 id. 336; s. c, 21 Atl. Rep.

851. Service on a bookkeeper is not good. Id. Nor
is service upon the company's foreman. Flax &
Hemp Co. V. Ballentiue, 1 Harrison, 454. Summons
should be served according to above section in

landlord and tenancy cases, where tenant is a

corporation. State v. Felton, 52 N. J. L. R. 161;

s. c, 19 Atl. Rep. 123.

Everything must depend upon the circumstances

of each particular case, having regard to the pur-

poses for which the corporation was created, and
the nature of the duties of the person on whom
service is made, either in his official capacity or

by the usages of the company. The principle is

that it must be made upon some person upon
whom the duty devolves by virtue of his official

position, or of his employment, to communicate
the fact of service to the governing po.wer in the

corporation. A service on such a person Is a

service on the corporation. Dock v. Mfg. Co., 34

N. J. L. R. 312, 318; Facts Pub. Co. v. Felton, 52

id. 161; s. c, 19 Atl. Rep. 123. But see Norton v.

Berlin Iron Bridge Co., 51 N. J. L. R. 442; s. c,

17 Atl. Rep. 1070. An affidavit of service which

•states that the copy was served " on A. B., said

to be one of the directors," is insufficient. Den
V. Bridgewater Co., 10 N. J. L. R. 237.

AVhere, after the reorganization of an old com-
pany under the former name and the election of
the same person as president, a service of a
summons on him for a debt of the old company
is correct, but it must be shown in what capacity
he is served. Central R. R. Co. v. Bunn, 11 N.
J. Eq. R. 336.]

Service of summons on corporation.

g S7a. That the service of a copy of the
declaration in the last preceding' section
mentioned may be made by delivering the
same to the defendant personally, or by
leaving it at his dwelling-house or last place
of abode; and where the defendant is a cor-
poration, service may be made by delivering
the same to the president or other head offi-

cer, or to the secretary or clerk thereof, per-
sonally, or by leaving the same at his dwell-
ing-house or place oi abode; and the plain-
tiff, if he shall be entitled to costs in the
cause, shall be allowed for such service the
sum of two dollars for each defendant so
served, not exceeding three, and tlie same
to be included in the taxed bill of costs.

An act to regulate the practice of courts of law.
(Revision of 1874), § 106. See Gen. Statutes,

p. 2551.

Upon foreign corporation.

§ S8. In all personal suits or actions here-

after brought in any court of this State,

against any foreign cci-poration, process may
be served upon any officer, director, agent,

clerk or engineer of such corporation, either

personally or by leaving a copy thereof at
Iiis dwelling-house or usual place of ab'Ode,

or by leaving a copy at the office, depot or

usual place of inisiuess of such foreign cor-

poration.

Designation of agent by foreign corporation.

§ 98, post. Service of prerogative writs upon for-

eign corporation. § 102, post.

[The person to whom a foreign corporation com-
mits the management and control of Its business

here becomes Its agent for receiving service of

process In all actions arising In this State out

of the conduct of the business. Norton v. Bridge

Co., 51 N. J. L. R. 442. In an action ajrainst a

Now York newspaper corixiration, service of

summons in this State upon a person who
merely receives advertisements for it, to be
forwarded to its home office, and collects

bills therefor, Is not a good service within mean-
ing of above section. Mulhearn v. Press Pub. Co.,

53 N. J. L. R. 150; s. c, 20 Atl. Rep. 760. Vice-

president of a foreign corporation, who comes Into

this State to give testimony, is privileged from
serv!^;e of summons. Mulhearn v. Press Pub. Co.,

53 N. J. L. R. 153. A justice's court has no juris-

diction over a foreign corporation. Mfg. Co. v.

Carty, 53 N. J. L. R. 336; s. c, 21 Atl. Rep. 851.
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But by a subsequent statute the rule was cHanged
and the court now has such jurisdiction. P. L.

1892, p. 182. An ofBcer of a foreign corporation

casually within the State on business of his own,
where the corporation has never transacted any
business within the State, Is not a proper per-

son to serve with process. Moulin v. Ins. Co.,

25 N. J. L. R. 57; Freeholders of Mercer v. Penn.
R. R. Co., 42 id. 490. But when it sends offi-

cers and agents to this State and establishes

a business here, It Is liable to be brought into the

courts by service of process upon such officers.

Id.; s. c, 25 N. J. L. R. 57; Milk Co. v. Branden-
burgh, 40 id. 111.

This section applies only to process issued out

of the upper courts, and not to justices' courts.

The eighteenth section of the Small Cause Act,

which specifically provides for the mode of serv-

ing process on corporations, was not altered by
the passage of the above section. Penn. R. R.

Co. V. Kreitzman, 57 N. J. L. R. 60; s. c, 29

Atl. Rep. 587; Williams v. Lehigh Valley R. R.

Co., 11 N. J. L. R. 202.

In an action against a foreign corporation, ser-

vice of summons upon a person whose only con-

nection with the defendant company was a con-

tingent one, that had ceased before the action

was commenced, is not a service on an agent of

the company within the meaning of the above

section. Hass v. Security Ins. Co., 57 N. J. L. R.

388; s. c, 30 Atl. Rep. 430.

The word " engineer," as used in the above
section. Includes a " locomotive engineer " on a
railroad. Devere v. D., L. & W. R. R. Co., 60

Fed. Rep. 886.]

Defendant considered as appearing when
summons retvirned.

§ 89. Wlifu the sheriff or other otficer shall

rcfturn such summons " served " or " sum-
moned," the defendant shall be considered
as appealing in court and may be proceeded
against accordiairly.

[What a sheriff adds. In his return, to the statu-

tory return " served " or " summoned,'' may, if

incorrect, be rejected as surplusage. Norton v.

Bridge Co., 51 N. J. L. R. 442; s. c, 17 Atl. Rep.

1079.]

Proceedings when return is made " not
served " or " not summoned."

§ 90. In case the sheriff or other ofticer

shall return a summons, issued against any
corporation of this State, " not served " or
" not summoned," and an affidavit shall be
made to the satisfaction of the court that
process cannot be served upon it, the court
shall make an order dir^'cting the defend-
ant to cause its appeai'ance to be entered
to the action, on a day to be specified in
the order, a copy of which order shall be in-

serted in one of the newspapers published
in this State, for at least three weeks, once
in each Aveek, and a copy thereof shall also
be lasted in three public places in this State,
as shall be ordered by the court, for at least
three weeks, and if the defendant shall not

appear within the time limited by the order,

or within such further time as the court
shall limit, tlicn, on proof of the publication
and posting of the order, the court shall

order the cleric to enter appearance for the
defendant, and tliereupon the action shall

proceed as if the defendant had entered its

appearance to the action.

Corporation not to convey lands after order
for publication is made.

§ 01. No cor))oratiou against Avliich an
order for publication shall be made, as afore-

said, shall grant, bargain, sell, alien or con-

vey any lands, tenements or real estate in

this State (in case the said summons issued

out of the supreme court), or in the county
in which the said summons shall have been
issued (in case the said summons issued out
of the circuit court or the court of common
pleas), of which it shall be seized or en-

titled to at the time of making such order,

until the plaintiff in the action shall be satis-

fied his legal demand, or until judgment shall

be entered for the defendants; and the said

action shall be and remain a lien on such
lands, tenemenls and real estate, from the

time of entering the said order for publica-

tion in the minutes of the court, and the said

lauds, tenements and real estate shall and
may be sold on execution, as if no convey-
ance had been made by the said corporation.

IX. Remedies Against OflB.cers and Stock-
holders.

Action against oflBicers or stockholders for
personal liability.

§ 92. When the officers, directors or stock-

holders of any corporation shall be liable

to pay the debts of the corporation, or any
part thereof, any person to whom they are

liable may have an action against any one
or more of them; and the declaration shall

state the claim against the corporation, and
the ground upon which the plaintiff expects

to charge the defendants personally: or the

person to A^liom they are liable may ha\o
his remedy by bill in chancery.

Liability of directors and officers, for failure to

file statement of paid-up stock. § 26, ante. Of
directors for failure to publish certificate of de-

crease of stock. § 29, ante. Of directors for un-

lawful dividends. § 30, ante. Of officers for un-

lawful loans. § 48, ante. Of officers for false cer-

tificate. § 52, ante. Of stockholders, for unpaid

stock. § 21, ante.

[Personal liability of officers and stockholders

must arise only out of some statutory provision.

Bank v. Hendrickson, 40 N. J. L. R. 52. Lia-

bility under above section exists In favor of cred-

itors alone. Riegel v. Rinehart, 26 N. J. Eq. R.

219.

Nowhere in the act does the non-payment of

stock subscribed for make delinquent stockholders

liable for the company's debt, except as provided

in section 21, ante. This section and the sections
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following relate to cases where officers, directors

or stockholders are made specifically liable by the
provisions of the act for the payment of the debts
of the company, and provide in such cases for
actions by the creditor. Wetherbee v. Baker, 35
N. J. Eq. R. 501. Subscriptions to capital stock
are a trust fund for the payment of the debts of

a corporation. The trust is created for the bene-
fit of creditors as a class. Proceedings must,
therefore, be by a general creditor's bill for the
benefit of all. Id.; Bickley v. Schlag, 46 N. J.

Eq. R. 533; s. c, 20 Atl. Rep. 250.

Managers of a building and loan association are

not personally liable for losses resulting from
an honest mistake in estimating the value of

stockholders' lands on which they loaned money,
nor for a defect in the acknowledgment of a
mortgage, which rendered it worthless. But they
are liable for losses from loans made in personal
security of the stockholders, in violation of a
by-law limiting the amount of such loans. Citi-

zens' Bldg. Assn. V. Coriell, 34 N. J. Eq. R. 833.

See also Williams v. Riley, id. 398.

Directors held liable to stockholders for gross

mismanagement and fraud. Landis v. Sea Isle

Hotel Co., 31 Atl. Rep. 755.]

Officers or stockholders who pay corporate
debts may recover same.

§ 9.3. Any officer, dii'ector or stockholder
who shall pay any debt of a corporation
for which he is made liable by the provi-
sions of this act. may recover the amount
so paid, in an action against the corporation
for money paid for its use, in Avhich action
only the property of the corporation shall

be liable to be talien, and not the property
of anj' stockholder.

[The proceeding must be by a general cred-

itor's bill. Bickley v. Schlag, 46 N. J. Eq. R.

533; s. c, 20 Atl. Rep. 250. And must be prose-

cuted for the benefit of all creditors. Wetherbee
T. Baker, 35 N. J. Eq. R. 507.]

Property of director or stockholder not to

be sold before return of execution
against corporation.

§ 94. No sale or other satisfaction shall be
had of the property of tny director or stock-

holder for any debt of the coi-poration of

which he Is such director or stocklioKler

till judgment be obtained therefor against
such corporation and execution thereon re-

turned unsatisfied, but any suit brought
against any director or stockholder for such
debts shall stay after execution levied, or

other i>roceedings to acijuire a lien, until

such return shall have been made.

X. Foreign Corporations.

ForeigTi corporation may acquire real prop-
erty.

§ 95. Any cori>oration created by any
other State or by any foreign State, kmgdom
or government may acquire by devise or

otherwise and hold, mortgage, lease and con-

vey real estate in this State for the purpose
of prosecuting its business or objects of
such real estate as it may acquire by way
of mortgage or otherwise, in the payment of
debts due such corporation; Provided, Such
foreign State, kingdom or government, under
whose laws such corporation was created,
shall not be at the time of sach purchase
at war with the United States.

[A foreign corporation took a mortgage on lands
in this State to secure a loan already made to

the mortgagor on stock collateral which became

I

depreciated; it was held that although Its ch.irter

may not have authorized the taking of a mortgage
in another State, as an original investment, yet
the corporation might take such mortgage by way
of additional security for such loan, and the mort-
gage, in its hands, is valid. National Trust Co.

V. Murphy, 30 X. J. Eq. R. 408. And see BoeliBie
V. Rail, 51 id. 541; s. c, 26 Atl. Rep. 832.

A foreign corporation upon which has been
conferred by the legislature the power to pur-

chase and hold lands in this State, does not
thereby lose its foreign and acquire a domestic
character. State v. Del. & Lack. R. R. Co., 30

N. J. L. R. 473.]

Foreign corporations are subject to act.

§ 96. Foreign corporations doing business
in this State shall be subject to the provi-
sions of this act so far as the same can be
applied to foreign corporations.

Foreign corporations, how sued. § 88, ante.

Publication of summons. § 90, ante.

[The legislature may grant to a foreign cor-

poration power to exercise its franchises or in-

dependent powers in the nature of corporate fran-

chises within the State, without making it a
domestic corporation. In such case the foreign

corporation will take, under legislative sanction,

those rights only which are within the express

terms of the grant. Assessors v. R. R. Co., 49

N. J. L. R. 194; s. c, 7 Atl. Rep. 826.

Whether an aggregation of individuals, formed
by law in an artificial body, is a corporation or

not, is to be determined rather by the faculties

and powers conferred upon the body than by the

name or description given to it. Thus a joint-

stock association formed under the New York
statute was held to be a corporation in New Jer-

sey, and, as such, empowered to sue and be sued,

not, as is usual, however, in a corporate name,

but In the name of designated officers, as pre-

scribed by the law of Its creation. Edgeworth

V. Wood, 58 N. J. L. R, 463; s. c, 33 Atl. Rep.

940.]

Must file copy of charter, etc., before com.-

mencing business; secretary of State to

issue certificate.

§ 97. Every foreign corporation, except
banking, insurance, ferry and railroad cor-

porations, before transacting any business
in this State, shoJl file in the office of the
iH'oretary of State a copy of its charter or
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certificate of incorporation, attested by its

presideat and secretary, nurler its corporate

seal, and a statement attested in like manner
of the amonnt of its capital stock authorized

and the amount actually issued, the charac-

ter of the bu^siness which it is to transact

in tliis State, and designating its principal

oflice in this State and an agent who shall be

a domestic corporation or a natural person

of full age actually resident in this State,

together with his place of sibcde, upon which
agent process against such corporation may
be served, and the agency so constituted

shall continue until the substitution, by
writing, of another agent; upon the filing of

such copy and statement the secretary of

State shall issuo to such coi-poration a cer-

tificate that it is authorized to transact busi-

ness in this State, and that the business is

such ;is may be lawfully trnns.ncted by cor-

porations of this State, and he shall keep

a record of all such certificates issued.

Name of corporation to be posted over prin-

cipal office. § 45, ante. Certificate must give ad-

dress of New Jersey office. § 43a, ante.

Until such certificate obtained, cannot
maintain actions.

§ 98. Until such coiT)oration so transact-

ing business in this State ehall have obtained

said certificate of the secretary of State,

it shall cot maintain any action in this State,

upon any contract made by it in this State;

Provided, That nothing herein shall prevent

the enforcement of any conti-act made prior

to the fourteenth day of March, one thou-

sand eight hundred and ninety-five.

[Foreign corporations without complying with

this act may maintain suits on contracts made in

this State before Its passage, or made out of the

State at any time. Faxon Co. v. Lovett Co., 36

Atl. Rep. 692.]

To appoint another ag-ent in case of death;

penalty for failure.

§ 99. If said agent shall die, remove fi-om

the State or become disqualified, such cor-

poration shall forthwith file in the ollice

of the secretary of State a written appoint-

nient of another agent, attested in the man-
ner above provided, and in case of the omis-

sion to do so within thirtj days after such

death, removal or disqualification, then the

secretary of State, upon being satisfied that

such omission has continued for thirty days,

shall, by entry on the record thereof, revoke

the certificate of authority to transact busi-

ness within this State, and process against

such corporation in actions upon any lia-

bility incurred within this State before the

designation of another agent may, after

such revocation, be served upon the secre-

tary of State; at the time of such service

the plaintiff shall pay to the secretary of

State for the use of the State two dollars,

to be included in the taxable costs of such
plaintiff, and the secretary of State shall

forthwith mail a copy of such process to such
cori)oration at its general otflce or to the

address of some officer thereof, if known to

him.

Designation of agent. § 97, ante. Service of

process upon foreign corporation. § 88, ante.

Penalty for transacting business before
complying with conditions.

§ 100. Every foreign corporation transact-

ing any business in any manner whatso-
ever, directly or indirectly, in this State
without having first obtained authority there-

for, as hereinabove provided, shall for each
offense forfeit to the State the sum of two
hundred dollars, to be recovered with costs

in an actioii pr()Secuted by the attorney-
general in tlie name of the State.

Foreign corporations to pay same fees, etc.,

imposed upon corporations of this State
by laws of other States.

§ 101. When, by the laws of any other
State or nation, any other or greater taxes,

fines, penalties, licenses, fees or other obli-

gations or requirements are impcsed upon
corporations of this State, doing business
in such other Stale or nation, or upon their

agents therein, than the laws of this State

impose upon their coi-porations or agents do-
ing business in this State, so long as such
laws continue in force in such foreign State
or nation, the same taxes, fines, penalties,

licenses, fees, obligations and requirements
of whatever kind shall be imposed upon all

corporations of such other State or nation
doing business within this State and upon
their agents here; Provided, That nothing
hei-ein shall be held to repeal any duty, con-

dition or requirement now imposed by law
upon such coi-porations of other States or

nations transacting business in the State.

Property of corporation to be taxed like that of

an individual. § 110, post. Franchise tax. Act
of 18&4, April 18, post.

Service of prerogative ^vrit on foreign cor-
poration.

§ 102. In any proceeding in any court of

this State against a foreign corporation re-

quiring the use of any prerogative writ,

such writ may be served upon the president,

vice-president, secretary or other head officer

or any director, either personally or by leav-
ing a copy at the dwelling-honse or usual
place of abode of such ofiicer or director,

or upon any general agent, attorney, solicitor,

superintendent or manager of such corpora-
tion.

Service of process on foreign corporation. § 88,

ante.
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Failure to make return; writs, how en-
forced.

§ 103. In case any such corporation, after
the senice of any such writ, as aforesaid,
shall neglect or refuse to make a proper re-

turn thereto, or shall neglect or refuse to

obey the oommand of any such writ, when
issued upon any judgmeut, order or decree
of the supreme court, court of chancery, or
any of the circuit courts of this State, and
served as aforesaid, within the time pre-
scribed by such -v^Tit, said court may enforce
such writs by attachment or sequestration
of the property, rights and credits of the
corporation within this State.

XI. Merg-er of Corporations.

Corporations may merge or consolidate.

§ 104. Any two or more corporations or-

ganized or to be organized under any law
or laws of this State for the pui-pose of car-
lying on any kind of business of the same
or a similar nature may merge or consolidate
into a single corporation, which may 'oe

either one of said merging or consolidating
corporations, or a new corpoi'ation to be
formed by means of such merger and con-
solidation; but the provisions of this act
relative to merger and consolidation shall not
apply to any railroad company, insurance
company (except companies for the insur-

ance or guaranty of the title to lands),
b.ankiiig company, savings bank or other cor-

poration intended to derive profit from the
loan and use of money, turnpike company
or canal company.

Mode and proceedings therefor.

§ 105. The consolidation or merger shall

be made under the conditions, provisions,

restrictions, and with the powers herein-

after mentioned:
I. The directors of the several coiiJora-

tions proposing to merge or consolidate may
enter into a joint agreement under tlie coi'-

porate seals of the respective corporations,

for the merger or consolidation of said cor-

porations, and prescribing the terms and con-

ditions thureof, the mode of carrying the
same into effect, the name of the new corpo-

ration (if one shall be so formed or created),

or of t]ie consolidated corporation, as tlie

case may be; the number, names and places

of residence of the first directors and officers

of such new or consolidated corporation (w^ho

shall hold their offices until their successors
be chosen or appointed, either according to

law or according to the by-laws of the said

coi-poration); tl)e numb<'r of shares of the
capital stock, whether common or preferred,

and the amount or par value of each share

of such new or consolidated corporation;

and the manner of converting the capital

stock of each of said merging or consolidat-

ing con)orati(ms into the stock or obligations

of such new or consolidated corporation,

and in case of the creation of a new corpora-

tion, how and when the directors and officers

shall be chosen or appointed; together with
all such other provisions and details as such
first-mentioned directors shall deem neces-
sary to perfect the merger consolidation of
said corporation.

II. The agreement shall be submitted to
the stockholders of each of said merging or
consolidating corporations, separately, at a
meeting thereof, to be called for the pur-
pos'i of taking the same into consideration;
and twenty days' notice of the time, place
and object of such meeting shall be mailed
to the last known post-office address of each
of such stockholders; and at the said meet
ing of stockholders the said agreement of
such directors shall be considered, and a
vote of the stockholders of each corporation
by ballot shall be talicn separately, for the
adoption or rejection of the same, each share
of stock entitling the holder thereto to one
vote, and said ballots shall be cast in per-
son or by proxy; and if the votes of the
holders of two-tliirds of all tne capital stock
of each of the said merging or consolidating
corporations shall be for the adoption of

said agreement, that fact shall be certified

thereon by the seci'etaiT.' of each of the re-

spective corporations, under the seal thereof,

and the agreement, so adopted and so certi-

fied, shall be filed in tlie oflice of the seci'e-

tary of State, and shall from thence be
deemed and taken to^ be the agreement and
act of merger or consolidation of the said

con>orations, ajid a copy of said agreement
and act of merger or corsolidation, duly cer-

tified by the secretaiy of State under the

seal thereof, shall be evidence of the exist-

ence of such new or consolidated corpora-

tion.

Quorum at meeting. § 17, ante. Meetings to

be held in State. § 44, ante. Proxies, require-

ments of, etc. §§ 17, 36, ante.

Consolidated corporations shall be regarded
as one corporation.

§ 106. Upon making and perfecting the
said agreement and act of merger or consoli-
dation, and filing the same in the office of the
secretary of State, the sever.al con)orations
shall be one coi-poratio)i, by the name pro-
vided in said agreement (in case a new
corporation shall be (rreated thereby), or by
the name of the consolidated coi-poration
into Avhich said other contr.acting corpora-
tion or corporations shall be so merged or
consolidated, as the case may be, and pos-
sessing all the lights, privileges, powers and
franchises, as well of a public as of a pri-
vate nature, and being subject to all the
restrictions, disabilities and duties of each
of such coii^orations so merged or consoli-
dated, except as altered by the provisions
of this act.

Name may be changed. § 27, ante. Name not to
be the same as of a corporation already In ex-
istence. § 8, ante. Name to be displayed at prin-
cipal oflice. § 45, ante.



46 l^TEW JERSEY.

^lerger of corporations; taxation — Act of 1896, §§ 107-110.

Rights and franchises of each to be vested
in new^ corporation.

§ 107. Upon the consunimation of said act
of merger or consolidation, all and singular,
the rights, piivileges, powers and franchises
of each of said corporations, and all prop-
erty, real, personal and mixed, and all debts
due on whatever account, as well for stock
subscriptions as all other things in action
or belonging to each of such corporations,
shall be vested in the consolidated corpora-
tion; and all propertj', rights, privileges,

powers and franchises, and all and every
other interest shall be thereafter as effect-

ually the property of the consolidated cor-

poration as they were of the several and re-

spective former corporations, and the title

to any real estate, whether by deed or other-

wise, under the laws of this State, vested
in either of such corporations, shall not re-

vert or be in any way impaired by reason
of this act; Provided, That all rights of cred-

itors and all liens upon the property of either

of said former coriwrations shall be pre-

served unimpaired, and the respective for-

mer corporations may be deemed to continue
in existence, in order to preserve the same;
and all debts, liabilities and duties of either

of said former coi-porations shall thence-

forth attach to said consolidated corporation,

and may be enforced against it to the same
extent as if said debts, liabilities and duties

had been incurred or contracted by it.

Rights of dissenting stockholders.

§ 108. If any of the coniorations so au-

thorized to merge or consolidate shall have
the right to exercise any franchise for pub-
lic use, and any stockholder thereof not
voting in favor of such agreement shall dis-

sent therefrom and shall refuse or neglect

to convert his stock into the stock of such
consolidated corporation, or to dispose

thereof in the manner and on the terms
specified in such agreement, such dissenting
stockholder or such consolidated corporation

may, at any time within thirty days after

the' adoption and filing of the agreement of

consolidation, apply by petition to the cir-

cuit court of the county in which the chief

office of the corporation Avhose stockholders

shall so dissent or neglect, was or is located,

on reasonable notice to be prescribed by said

court to said consolidated corporation, or to

such dissenting stockholder, as the case may
be, for the appointment of three disinterested

appraisers to appraise the full market value
of his stock, without regard to any deprecia-

tion or appreciation thereof in consequence
of the said merger or consolidation, and
whose award (or that of a majority of them)
when confirmed by the said court, shall be
final and conclusive on all parties, and said

consolidated corporation shall pay to such
stockholder the value of his stock as afore-

said: and on receiving such payment, or on
a. tender thereof, or in case of any legal disa-

bility or absence from the State, on the pay-

ment of such award into said court, said
stockholder shall transfer his stock to the
said consolidated corporation to be disposed
of by the directors thereof, or to be retained
for the benefit of the remaining stockhold-
ers; and in case the said award is not so paid
within thirty days from the filing of said
award and confirmation by said court, and
notice thereof to be given in the manner
aforesaid unto said stockholder or said con-
solidated corporation, the amount of the
award shall be a judgment against said
corporation, and may be collected as other
judgments in said court are by law col-

lectible.

Consolidated corporations may issue bonds
and mortgages.

§ 109. When two or more corporations ai'e

merged or consolidated the consolidated cor-

poration shall have power and authority to
issue bonds or other obligations, negotiable
or otherwise, and with or without coupons
or interest certificates thereto attached, to
an amount suflicient with its capital stock
to provide for all the payments it Avill be
required to make or obligations it will be
required to assume, in order to effect such
merger or consolidation; to secure the pay-
ment of which bonds or obligations it shall

be lawful to mortgage its corporate fran-

chises, rights, privileges and property, real,

personal and mixed; Provided, Such bonds
shall not bear a gi-eater rate of interest than
six per centum per annum; the consoli-

dated corporation may purchase, acquire,

hold and dispose of the stocks of other
coi-porations of this State or elsewhere,
and exercise in respect thereto all the
powers of stockholders thereof, and may
issue capital stock, either common or pre-

ferred, or both, to such an amount as may
be necessary, to the stockholders of such
merging or consolidating corporations in ex-

change or payment for their original shares,

in the manner and on the terms specified

in the agreement of merger or consolidation;

which may fix the amount and provide for
the issue of preferred stock based on the
property or stock of the merging or consoli-

dating corporations conveyed to the consoli-

dated corporation, as well as upon money
capital paid in.

Powers of corporations generally to Issue bonds

and mortgages. §§ 1, 7, 70, ante. Acquisition of

stock of other corporations. § 51, ante. Com-
mon and preferred stock, regulations as to. § 18,

ante.

XII. Taxation.

Real and personal property; how taxed.

§ 110. All real and personal property of
every corporation shall be taxed the same
as the real and personal property of an indi-

vidual; Provided, That this action* shall not

• So in original.
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apply to railway, turnpike, insurance, canal
or banking coi-porations, or to savings banks,
or to cemeteries, church pi-operty, or purely
charitable or educational associations.

Tax on filing certificate. § 114, post. Fran-
chise tax. Act of 1884. April 18, post.

[Wtiere real estate of a corporation Is situate

partly in one township and partly in another, and
is occupied by the corporation, it will be subject

to taxation in the township where the corpora-

tion resides. State v. Warford, 37 N. J. L. R.

397; Warren Mfg. Co. v. Dalrymple, 56 id. 449;

s. c, 28 Atl. Rep. 671. The residence of a cor-

poration, for purposes of taxation of its real es-

tate, is the township in which its principal office

is. Id. As to taxation of corporations, see State

V. Hornbaker, 41 N. J. L. R. 519; Gas Light CJo.

V. Jersey City, 46 id. 194; Hedge Co. v. Craig, 51

Id. 437; s. c, 17 Atl. Rep. 941. Above section is

constitutional, and corporations embraced within

its provisions are taxable as therein provided.

State V. Yard, 42 N. J. L. R. 357.

By a supplement to the General Tax Law
(app. April 11, 1866, Rev. 1156, § 74), it was pro-

vided that all private corporations in this State,

except banking institutions, shall be taxed at the

full amount of their capital stock paid In and
accumulated surplus, and persons holding the

capital stock of such corporation shall not be
assessed therefor. This provision is not repealed

by section 105 of the Corporation Act of 1875

(from which the above section is derived), nor

by the supplement of 1878. The design of these

latter acts was to relieve the hardships of the

act of 1866, and establish the better and fairer

method of taxation by making the property of

the corporation the subject of taxation, instead

of the' stock and surplus. Jersey City Gas Co.

V. Jersey City, 46 N. J. L. R. 194.

The franchise of a corporation cannot be taxed

on property under this section or the act of 1866.

Passaic Water Co. v. Paterson, 56 N. J. L. R. 471;

8. c, 29 Atl. Rep. 185.

Power to tax corporations.

The power of taxation Is necessarily unlimited

in its extent, unless qualified or restrained by

constitutional provisions. This unlimited power

of taxation does not, however, include the power

to levy an arbitrary sum from a corporation. It

extends only to the right to subject the property

of a corporation to such taxation, as by the gen-

eral laws of the State may be imposed on the

kind of property of which it is the owner, or to

subject it to such taxation as corporations as a

class are made liable to. Beyond the exercise of

this taxation, the legislature cannot assess upon

a simple corporation an arbitrary assessment, and

compel its payment. State ex rei. Trenton Water
Power Co. v. Parker, 32 N. J. L. R. 426.

A State cannot tax a foreign corporation upon

a principle different from that in which she taxes

one of her domestic corporations. Erie R. R. Co.

V. State, 31 N. J. L. R. 531.

WTiere the real estate of a corporation is situ-

ated partly in one township and partly in an-

other, and is occupied by the corporation, it will

be subject to taxation In the township where
the corporation resides. State ex rel. Warren
Co. V. Warford, 37 N. J. L. R. 397.

An incorporated company of this State Is not
liable to be taxed for so much of its capital as
is represented by stock standing in the name of
non-resident stockholders and owned by them.
State V. Thomas, 26 N. J. L. R. 181.

Exemptions.

Corporations are entitled to have deducted from
the amount of their capital stock paid in and
accumulated surplus, the amount of the bonds of
this State and the stock and securities of the
United States, owned by them at the time of the
assessment. Newark City Bank v. Assessor, 31
N. J. L. R. 13; State ex rel. Easton Bridge Co.

V. Metz, 33 id. 199; State ex rel. People's Ins.

Co. V. Parker, 35 id. 479; 36 id. 575; State ex
rel. International Ins. Co. v. Haight, 35 id. 279.

(See act of 1893, P. L., p. 485; app. March 27.)

XIII. Lost Certificates of Stock.

Nevr certificates may be issued.

§ 111. Every corporation may issue a new
certificate of stock in the place of any cer-

tificate theretofore issued by it, alleged to

have been lost or destroyed, and the direct-

ors authorizing such issue of a new certifi-

cate may, in their discretion, I'equire the
owner of the lost or destroyed certificate,

or his legal representatives, to give tue cor-

poration a bond, in such sum as they may
direct, as indemnity against any claim that
may be made against such corporation; a
new certificate may be issued without re-

quiring any bond when, in the judgment of

the directors, it is proper so to do.

Each shareholder to have certificate. § 19, ante.

Proceeding-s in case of refusal to issue new
certificates.

§ 112. Whenever any corporation shall have
refused to issue a new certificate of stock in

place of one theretofore issued by it, or
by any corporation of which it is the law-
ful successor, alleged to have been lost or

destroyed, the owner of the lost or destroyed
certificate, or his legal representatives, may
apply to the circuit court of the county in

wliich the principal office of the corporation

is located for an order requiring the cor-

poration to show cause why it should not be
required to issue a new certificate of stock

in place of the one so lost or destroyed; such
application shall be by petition, duly veri-

fied, in which shall be stated the name of the

corporation, the number and date of the cer-

tificate, if known or ascertainable by the

petitioner, the number of shares of stock

named therein, and to whom issued, and a
statement of the circumstinces attending

such loss or destruction; thereupon said

court shall make an order requiring the cor-
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poration to show cause, at a time and place
therein mentioned, why it shoukl not bo re-

quired to issue a new certificate of stock in

place of tlie one described in tlie petition;

a copy of the petition and order shall bt;

served upon the president or other head ofii-

cer of the corporation, or on the cashier,
secretary or treasurer thereof, personally,
at least ten days before tlie time designated
in the order.

Court may proceed in summary manner.

§ 113. At the time and place specified in

the order, and on proof of due service
thereof, the court shall proceed in a sum-
mary manner and in such mode as it may
deem advisable to hear the proof and allega-

tions offered in behalf of the petitioner, or
the corporation, or other interested party,
relative to the subject-matter of inquiry,

and if upon such inquiry the court shall be
satisfied that the petitioner is the lawful
owner of the number of shares of the cap-
ital stock, or any part thereof, described
in the petition, and that the certificate thei'e-

for has been lost or destroyed and cannot,
after due diligence, be found, and that no
sufficient cause has been shown why a new
certificate should not be issued in place
thereof, it shall make an order requiring
the corporation or other party, within such
time as shall be therein designated, to is-

sue and deliver to the petitioner a new cer-

tificate for the number of shares of the cap-
ital stock of the corporation, which shall

be specified in the order as owned by the
petitioner, and the certificate for which shall

have been lost or destroyed; in making the
order the court shall direct that the peti-

tioner deposit such securitj% or file such
bond in such form and with such security

as to the court shall appear sufficient to in-

demnify any person other than the petitioner

who shall thereafter appear to be the law-
ful owner of such certificate stated to be
lost or stolen; and the court may also direct

publication of such notice either preceding
or succeeding the making of such final order,

as it shall deem proper; any person who shall

thereafter claim any rights under the certifi-

cate so lost or destroyed shall have recourse
to said indemnity, and the corporation shall

be discharged from all liability to such per-

son by reason of compliance with the order;

and obedience to said order may be enforced
by the court by attachment against the
officers of the corporation, on proof of their

refusal to comply with the same.

XIV. Fees on Piling- Certifi.cate; Sundry
Provisions.

Fees for filing certificates.

§ 114. On filing any certificate or other
paper, relative to corporations, in the office

of the secretary of State, the following fees
and taxes shall be paid to the seei'etary of
State, for the use of the State : for certificate

of incorpoi-ation, twenty cents for each thou-
sand dollars of the total amount of capital
stock authorized, but in no case less than
twenty-five dollars; increase of capital
stock, twenty cents for each thousand dol-

lars of the total increase authorized, but
in no case less than twenty dollars; consoli-

dation and merger of coritorations, twenty
cents for each thousand dollars of capital au-
thorized beyond the total authorized capital
of the corporation merged or consolidated,
but in no case less than twenty dollars; ex-
tension or I'enewal of corporate existence of
any corporation, the same as required for

the original certificate of organization by
this act; dissolution of corporation, change
of name, change of nature of business,
amended certificates of organization (other
than those authorizing increase of capital

stock), deci'ease of capital stock, increase
or decrease of par value of or number of
shares, twehty dollars; for filing list of olti-

cers and directors, one dollar; filing copy
of charter and statement of foreign coii)ora-

tion and issuing certificate of authority to
transact business, ten dollars; and for all

certificates not hereby provided for, five dol-

lars; Provided, That no fees shall be required
to be paid by any religious or charitable so-

ciety or association, or educational associa-

tion having no capital stock.

Death of incorporators; svirvivors may des-
ignate others.

§ 115. When one or more of the commis-
sioners or incorporatoi's of any corporation,

created by or under any general or special

act, shall have died before the corporation

shall have been organized, pursuant to law,

the survivors or survivor may in wi'iting

designate other persons who may take the
place and act instead of those deceased, in

the organization; and the organization so

effected by their aid shall be as effectual in

law as if it had been effected by all the

original commissioners or incorporators.

Mutual associations may have capital
stock.

§ IIG. The members of any mutual associa-

tion heretofore or hereafter incorporated,

may provide for and create a capital stock of

such corporation, upon the consent in writing

of all the members of corporation, and may
provide for the payment of such stock, and
fix and prescribe the rights and privileges

of the stockholders therein.

For provisions relating to stock, see §§ 18-30,

ante.

Secretary of State shall compile and pub-
lish list of corporations.

§ 117. The secretary of State shall annually

compile from the records of his office, and
publish a complete list, in alphabetical order,

of the original and amended certificates of
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incorporation filed during the preceding year,
together with the location of the principal
office of each in this State, the name of the
agent in charge thereof, the amount of the
authorized capital stock, the amount with
which business is to be commenced, the date
of filing the certificate and the period for
which the corporation is to continue.

Repealing clause; vested rights not im-
paired.

§ 118. The act entitled "An act concerning
corporations " (Revision), approved April
seventh, one thousand eight hundred and
seventy-five, and all acts amendatory
thereof and supplemental thereto, except so
far as herein expressly re-enacted, are hereby
repealed: but no existing corporation shall
be thereby dissolved, nor shall the powers
specified in its charter or certificate of in-

corporation be thereby impaired or limited,
and vested rights acquired undfer tlie re-

pealed acts and actually exercised and en-
joyed shall not be divested or disturltcd, but
no special provision relating to taxation, or
immunity or exemption therefrom, contained
in any special charter, shall be revived or
continued by anything in this act; all acts
and parts of acts, general and special, incon-
sistent with tliis act ai'e hereby repealed;
but this repealer shall not revive any act
heretofore repealed.

Acts repealed.

§ 118a. (An act to repeal sundrj^ acts rela-

tive to corporations.)
Approved April 21, 189G.
1. The act entitled "An act authorizing

corporations created by special charters or
otherwise to remove their principal ofiice

from the place designated in their charters
to such other place as may be deemed best
by the corporations," approved February
twenty-sixth, ong thousand eight hvmdred
and eighty, is liereby repealed.

2. The act entitled "An act for the relief

of corporations organized under general
?aws," approved Marcli thirty-first, one
thousand eight hundred and seventj^-five,

is hereby 'repealed.

3. An act entitled "A further supplement
to an act entitled "An act to prevent fraud-
ulent elections by incoii)orated companies,
and to facilitate proceedings against them,"
approved April fifteenth, one thousand eight

hundred and sixty-six, which supplement
was appi'oved March seventeenth, one thou-
sand eight hundred and seventy-four, is

hereby repealed.
4. The act entitled "An act concerning

corporations," approved March second, one
thousand eight hundred and eighty-two, and
the supplement thereto, approved ^larch
twenty-second, one thousand eight hundred
and ninety-five, are lierel)y re))ealed.

ri. The act entitled "An act for the relief

of insolvent corporations," approved March

twenty-third, one thousand eight hundred
and eighty-two, is hereby repealed.

G. The act entitled "An act for the relief
of holders of stock of any corporation of
this State whose certificates of stock have
been lost or destroyed," approved March
twenty-eighth, one thousand eight hundred
and tiglily-two, is hereby repealed.

7. The act entitled "An act to provide for
agreements between creditors and insolvent
companies." approved May fourteentn, one
thousand eight hundred and eighty-four, is
hereby repealed.

8. Tlie act entitled "An act relative to the
filing of certificates of incoiiioration," passed
April sixth, one thousand eight hundred and
eiglity-six, is hereby repealed.

!). The act entitled "An act relative to the
titles of corporations," approved March sev-
enth, one thousand eight hundred and eighty-
eight, is hereby repealed.

10. The act entitled "An act concerning
corporations of this State, and of other States
doing business in this State," approved
A])ril fourth, one thousand eight hundred
and eighty-eight, is hereby repealed.
11. The act entitled "An act relating to the

consolidation of corporations formed under
the act entitled "An act concerning coii^ora-
tions," approved April seventh, one thousand
eight hundred and seventy-five, and the acts
amending and supplementing the same, for
the purposes of the improvement anu sale
of lands, the construction, maintenance and
operation, of hotels and carrying on the busi-
ness of an inn-keeper, and the transpoi-ta-
tiou of goods, merchandise or passengers
upon land or water." approved April seven-
teenth, one thousand eiglit hundred and
eightj'-eight, is hereby repealed.

12. The act entitled "An act to authorize
corporations formed under the act entitled
"An act concerning coi-porations." approved
April seventh, one thousand eight hundred
and seventy-five, and the acts amending
and supplementing the same, for the pur-
pose of the improvements and sale of lands,
or the building, operation and maintenance
of hotels and cari-jing on the business of an
inn-keeper, or of the transportation of goods,
merchandise or passengers upon land or
water, to purchase and hold stock in any one
or more of said companies in certain eases,"

approved April seventeenth, one thousand
eight hundred and eighty-eight, is hereby
repealed.

1.'5. The act entitled "An act concerning
corporations,' approved Ai)ril third, one
thousand eight hundred and (Mghty-ninc, and
the amendment thereto, approved ^larch
twenty-second, one thousand eight hundred
and ninety-five, are hereby repealed.

14. The act entitled "An act concerning
corporations." passed May tweut.A-third, one
thousand eight hiuidred and ninety, is hereby
repealed.

ir». The act entitled "An act to provide a
method for appointing commissioners in the
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place of other commissioners wbo have de-
ceased or who shall fail to act in certain
cases touching the organization of com-
panies, and providing for the oi'gauization
of companies in certain cases," approved
Jime sixth, one thousand eight hundred and
ninety, is hereby repealed.

IG. The act entitled "An act to authorize
corporations formed for the purpose of con-
structing or repairing either railroads, water,
gas, or electric works, tunnels, bridges, via-

ducts, canals, hotels, u'harves, piers or any
or all such works of internal improvement
or public use of utility, to subscribe for,

take, pay for in property, materials or ser-

vice, hold, use and dispose of stock or bonds
in any corporation formed for the purpose
of constructing, maintaining and operating
any such public works," approved April
sixth, one thousand eight hundred and
ninety-one, is hereby rei^ealed.

17. The act entitled "An act relative to
the residence of directors of coiiiorations in

this State," approved March tenth, one
thousand eight hundred and ninety-two, is

hereby repealed.
18. The act entitled "An act concerning cor-

porations," approved March tenth, one
thousand eight hundred and ninety-two, is

hereby repealed.
19. The act entitled "An act relative to

corporations," appi'oved May fifteenth, one
thousand eight hundi'ed and ninety-four, and
the supplement thereto, approved March
fourteenth, one thousand eight hundred and
ninety-five, are hereby repealed.

20. The act entitled" "An act to secure to

laborers and Avorkmen in the employ of cor-

porations a prior lien for Avages in cases of
insolvency," approved xVpril eighth, one
thousand eight hundred and ninety-two, is

hereby repealed.
21. Nothing herein shall impair or annul

any vested rights, privileges or powers here-

tofore obtained and used under authority
of said acts or any of them, and all corpora-
tions which have heretofore availed them-
selves of the irovisions of said acts may
continue to enjoy the rights and advantages
which they now enjoy and exercise by vir-

tue thereof.

Corporations may extend corporate exist-
ence.

§ 119. Any corporation, created by special
charter, or under a general law. for any ob-
jects which are allowed by this act, may
extend its corporate existence in the manner
prescribed in the twenty-seventh section of
this act; Provided. That if such corporation
possesses franchises, powers, privileges, im-
munities or advantages which could not be
obtained imder this act. such extension shall
not continue, renew or extend such fran-
chises, powers, privileges, immunities or ad-

vantages, but the filing of the certificate of
extension shall operate as a waiver and aban-
donment of such fi-anchises, powers, privi-
leges and advantages.

Supplement of February 2, 1897, P. L., p. 11,

Extension of existence of stock yard com-
panies.

§ 120. Whereas, the class of coi-porations
existing in this State relating to the busi-
ness of stock yards or cattle markets, or
both, have certain peculiar privileges and
franchises incident to business of that kind,
and which could not be obtained under the
act to which this is a supplement; therefore,
be it enacted, etc.,

1. If any such corporation shall, by virtue
of the twenty-seventh section of said act to
which this is a supplement, extend its cor-
porate existence in the manner therein pre-
scribed, such action shall not be a waiver or
abandonment of the peculiar privileges and
franchises above mentioned.

Supplement of February 23, 1897, P. L., p. 23.

Stp.tutory liabilities created by other
States not to be enforced against stock-
holders and officers in this State.

§ 121. 1. No action or proceeding shall be
maintained in any court of this State against
any stockholder, officer or director of any
domestic corporation for the purpose of en-
forcing any statutory personal liability of
such stockholder, officer or director for or
upon any debt, defa\ilt or obligation of such
corporation, whether such statutory personal
liability be created by or arise from the
statutes or laws of any other State or foreign
country.

2. No action or proceeding shall be main-
tained in any court of law of this State
against any stockholder, officer or director

of any domestic or foreign corporation by or
on behalf of any creditor of such corpora-
tion to enforce any statutory personal lia-

bility of such stockholder, officer or director
for or upon any debt, default or obligation of
such coiiioration, whether such statutory
personal liability be ueemed penal or con-
tractual, if such statutory personal liability

be created by or arise from the statutes or
laws of any other State or foreign country,
and no pending or future action or proceed-
ing to enforce any such statutoiy personal
liability shall be maintained in any court of
this State other than in a nature of an equi-

table accounting for the proportionate bone-
fit of all parties interested, to which such cor-

poration and its legal representatives, if

any, and all of its creditors and all of its

stockholders shall be necessary parties.

Supplement of March 30, 1897, P. L., p. 124.
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in. FRANCHISE TAX.

Sec. 1. Franchise tax to be laid upon telegraph
and certain other companies.

2. Officers to make annual report to State
board of assessors.

3. Penalties for false statement; a failure

to make statement.
4. Amount of tax to be paid by corporations.

5. Duties and powers of State board of as-

sessors.

6. Tax to be a debt; how collected; preferred
debt in case of insolvency.

7. Injunction against company in arrears for

three months.
8. Act not to apply to foreign fire insurance

companies.
9. Effect of failure to pay tax.

10. Comptroller to report list of delinquents;

governor to issue proclamation declar-

ing repeal of charters.

11. Proclamation to be filed.

12. Penalty for exercising powers after proc-
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15. Review of excessive or unjust assess-

ments.
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17. Surety companies to pay tax on gross

premiums.

Franchise tax to be laid upon telegraph
and certain other companies.

Section 1. Every telegraph, telephone, cable
or electric light company, every express com-
pany, not owned by a railroad company and
otliei'R-ise taxed, every gas company, palace
or parlor or sleeping car compans', every oil

or pipe line company, every life insurance
company incorporated under the laws of thi^

State, and every fire, marine, live stock,

casualty or accident insurance company,
doing business in this State, except mutual
fire insurance companies which do not issue
policies on the stock plan, shall pay an an-

nual tax, for the use of the State, by way of

a license for its coi'porate franchise as here-

inafter mentioned; Provided, however, That
no company or society shall be construed to

be a life insurance company doing business
in this State within the purview of this act,

which, by its act or certificate of incorpora-

tion, sliail have for its ol\iect the assistance
of sick, needy or disabled members, the de-

fraying funeral expenses of deceased mem-
bers, and to provide for the wants of the
widows and families of members after

death.

" An act to provide for the imposition of State

taxes upon certain corporations and for the col-

lection thereof." Approved April 18, 1884; § 1,

as amended by act of March 17, 1892; P. L. 1892,

p. 136.

Officers to make annual report to State
board of assessors.

§ 2. On or before the first Tuesday of May
next, and annually thereafter, it shall be the
duty of the president, treasurer or other
proper officer of any corporation of the char-
acter specified in the preceding section, to
make report to the State board of assessors,
appointed and to be appointed under the
act entitled "An act for the taxation of rail-

road and canal property," stating specifically

the following particulars, namely: each tele-

graph, telephone, cable and express company,
not owned by a railroad company and other-
wise taxed, shall state the gross amount of
its receipts from business done in this State
for the year preceding the first day of Janu-
aiy prior to the making of such report; each
gas company and electric light company shall

state the amount of its receipts for light or
power supplied within this State for the
year preceding the first day of February
prior to the making of such report, and the

amount of dividends declared or paid dur-
ing the same time; each parlor, palace or
sleeping car company shall state the gross
amount of its receipts for fare or tolls for

transportation of passengers within this

State during the same time; each oil or pipe
line company engaged in the transportation

of oil or crude petroleum shall state the

gross amount of its receipts from the trans-

portation of oil or petroleum through its

pipes or in and by its tanks or cars in this

State during the same time; each fire, ma-
rine, live stock, casualty or accident insur-

ance company shall state the total amount
of premiums received by it for insurance
upon the lives of persons resident or prop-

erty located within this State, during the

same time.

Id., § 2, as amended by act of March 17, 1892;

P. L. 1892, p. 136.

Penalties for false statement, or failure

to make statement.

§ .3. If any officer of any company required

l>y this act to make a return, shall, in such
return, make a false statement, he shall be
deemed guilty of perjury: if any such com-
])any shall neglect or refuse to make such
return within the time limited as afore-

said, the State board of assessors shall ascer-

tain and fix the amount of the annual license

fee or franchise tax. and the basis upon
which the same is determined, in such man-
ner as may be deemed by them most prac-
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ticable, and the amount fixed by them sliall

stand as such basis of taxation under this

act.

Id., § 3, as amended by act of March 17, 1892;

P. L. 1892, p. 137.

Amount of tax to be paid by corporations.

§ 4. Each telegraph, telephone, cable and
express company shall pay to the State an
annual license fee or franchise tax at the
rate of two per centum upon the gross
amount of its receipts so returned or ascer-
tained; that each gas company and electric

light company shall pay to the State an an-
nual license fee or franchise tax at the rate

of one-half of one per centum upon the gross
amount of its receipts so returned or ascer-

tained, and five per centum upon the divi-

dends in excess of four per centum so paid
or declared by said company; that each oil

or pipe line company shall pay to the State
an annual license fee or franchise tax at

the rate of eight-tenths of one per centum
upon the gross amount of its receipts so re-

turned or ascertained; that each insurance
company other than life shall pay to the
State an annual license fee or franchise tax
at the rate of one per centum iipon the gross
amount of its premiums so returned or as-

certained; that each life insurance company
incorporated under the laws of this State
shall pay to the State an annual license

fee or franchise tax of one per centum
upon the amount of its surplus on the thirty-

first day of December next pi-eceding the
time of such payment, as fixed in section

five, and in addition thereto a further an-

nual license fee or franchise tax of thirty-

five one-hundredths of one per centum upon
the total gross insurance premiums collected

by sucli companies of this State during the
year ending December thirty-first next pre-

ceeding; Provided, That any taxes, or charges
in lieu of taxes, that may hereafter be col-

lected by this State from lilce insurance com-
panies of other States shall be credited in

rebate of the taxes liereby imposed on com-
panies of this State, in proportion to the
several amounts payable by the several com-
panies of this State under this act: the com-
missioner of banking and insurance shall

ascertain and report to the State board of

assessors all facts necessary to enable the
said board to ascertain and fix the amoimt
of taxation to be paid by life insurance
companies under tliis act, and shall ascer-

tain and repoi't to said lioard the amount of

rebate to be allowed to said companies as
herein provided, and shall also cei'tify to

each of said companies the amount of such
taxation and the rebate allowed under this

act; that each parlor, palace or sleeping car
company shall pay to the State an annual li-

cense fee or franchise tax at the rate of two
per centum upon the gross amount of its

receipts so returned or ascertained; if any
oil or pipe line company has part of its trans-

portation lines in this State and part thereof
in another State or States, such company
shall return a statement of its gross re-

ceipts for transportation of oil or petroletim
over its whole line, together with a state-
ment of the whole length of its line and the
length of its line "in this State; such company
shall pay an annual license fee or franchise
tax to the State at the aforesaid rate upon
such pro) portion of its said gross receipts .as

the length of its line in this State bears to

the whole length of its line; that all other
corporations incorporated under the laws
of this State, and not hereinbefore provided
for, shall make annual return to the State
board of assessors of such information as
may be required by said board to carry out
the provisions of this act, and shall pay an
annual license fee or franchise tax of one-
tenth of one per centum on all amounts of
capital stock issued and outstanding up to
and incltiding the sum of three million dol-

lars; on all sums of capital stock issued and
outstanding in excess of three mihion dollars
and not exceeding five million dollars, an
annual license fee or franchise tax of one-
twentieth of one per centum, and the furtiier

sum of fifty dollars per annum per one mil-
lion dollars, or any part thereof, on all

amotints of capital stock isstted and out-
standing in excess of five million dollars;
Provided, That this act shall not apply to

railway, canal or banking corporations, or to
savings banks, cemeteries or religious cor-

IKtrations, or to ptirely charitable or educa-
tional associations, or manufacturing or
milling corporations, at least fifty per centum
of whose capital stock issued and outstand-
ing is invested in mining or manufacturing
carried on within this State; if any manu-
facturing or mining company, carrying on
business in this State shall have less than
fifty per centum of its capital stock, issued
ancl outstanding, invested in business car-

ried on within this State, such company shall

pay the annual license fee or franchise tax
herein provided for companies not carrying
on business in this State, but shall be en-

titled, ill the computation of such tax. to a
deduction from the amount of its capital
stock issued and outstanding of the assessed
vah:e of its real and personal estate so used
in manufacturing or mining.

Id.. § 4. as amended by the act of March 16,

1891; P. L., p. 150; and further amended by act

of March 17, 1892; P. L. 1892, p. 137.

Duties and powers of dtate board of as-
sessors.

§ 5. The State board of assessors shall cer-

tify and report to the comptroller of the
State, on and before the first Monday of
.Tune in each year, a statement of the basis
of the annual license fee or franchise tax
as returned by each company to or be ascer-

tained by the said board, and the amount
of tax due thereon respectively, at the rates
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fixed bj^ this act; such tax shall thereupon
become due and payable, and it shall be the
duty of the State treasurer to- receive the
same; if the tax of any company remains un-
paid on the first day of July, after the same
becomes due, the same shall thenceforth bear
interest at the rate of one per centum for
each month until paid; the State board of
assessors shall have power to require of any
coi-poration subject to tax under this act such
information or reports toucliing the affairs

of such company as may be uecessaiy to

carry out the provisions of this act; and may
require the production of the books of such
company, and may swear and examine wit-
nesses in relation thereto; the comptroller
shall receive as compensation for his services
under this act and under the act entitled
"An act for the taxation of railroad and
canal property," approved April tenth, one
thousand eight hundred and eighty-four, the
sum of five hundred dollars annually.

Id., § 5, as amended by act of March 17, 1892.

P. L. 1892, p. 140.

Tax is to be a debt ; how collected
;
pre-

ferred debt in case of insolvency.

§ 6. Such tax, when determined, shall be
a debt due from such company to the State,
for which an action at law may be main-
tained after the, same shall have been in

arrears for the period of one month; such
tax shall also be a preferred debt in case
of insolvency.

Id., § 6.

Injunction against company in arrears for
three months.

7. In addition to other remedies for the
collection of such tax, it shall be lawful
for the attorney-general, either of his own
motion, or upon request of the State comp-
troller, whenever any tax due under this act
from any company shall have remained in

arrears for a period of three months after
the same shall have become payable, to ap-
ply to the court of chanceiT, by petition in

the name of the State, on five days' notice
to such coiijoration, which notice may be
served in such manner as the chancellor maj'
direct, for an injunction to restrain such cor-

poration from the exercise of any franchise,

or the transaction of any business witliin

this State until the payment of such tax and
Interest due thereon, and the costs of such
application, to be fixed by the chancellor;

the said court is hereby authorized to grant
such injunction, if a proper case appears,

and upon the granting and service of such
injunction, it shall not be lawful for such
company thereafter to exercise any fran-

chise or transact any business in this State

until such injunction be dissolved.

Id., § 7.

Act not to apply to foreign fire insurance
companies.

§ 8. Tliis act shall not apply to or In any
manner affect the tax upon the premiums
ODtaiued in this State by foreign fire insur-
ance companies and their agents, which tax
shall be in lieu of the tax herein provided
and shall be collected and distributed as is

specially provided by law in relation thereto.

Id., § 8.

Application of the act.

" The scheme of this particular taxing act seems
to be to impose taxes on three classes of corpora-
tions — certain specified corporations doing busi-

ness in the State wherever chartered, those not
doing business in this State, but holding their

charters under State authority, and a class of

unspecified corporations, which must be few in

number, holding charters under and performing
their functions in the State.

" In the former class different provisions for

taxation as amongst themselves are adopted, and
in the second and third classes named a franchise

tax is imposed based upon the amount of their

capital stock." Standard Underground Cable Co.

V. Attorney-General, 46 X. J. Eq. R. 270; s. c,
19 Atl. Rep. 733.

As to the first class, both domestic and foreign

corporations are included. Pipe Line Co. v. Berry,

52 N. J. L. R. 308; s. c, 53 id. 212; s. c, 19 Atl.

Rep. 665.

Constitutionality.

The Federal Constitution will not invalidate a
State tax upon a corporation merely because the
corporation has power to engage in foreign or

interstate commerce; the corporation must be ac-

tually engaged in such commerce to secure the
immunity. Honduras Co. v. Board of Assessors,

54 N. J. L. R. 278.

A franchise tax imposed upon a company as the

price of the right and privilege of being a cor-

poration, may be exacted by the State granting
the franchise, no matter how the corporate prop-

erty may be invested or employed, or where it

may be situated. The yearly license fee or tax

levied upon miscellaneous corporations under this

act is such a franchise tax, and is constitutional

even as against domestic corporations engaged
in foreign commerce. Id. And see Lumberville

Bridge Co. v. Assessors, 55 N. J. I-.. R. 529; s. c,

26 Atl. Rep. 711.

The tax imposed by this act is a license or

franchise tax. It is not a tax on property and
is not a violation of the clause of the Constitu-

tion which provides that " property shall be as-

sessed for taxes under general rules, and by uni-

form rules, according to its true value." Standard
Underground Cable Co. v. Attorney-General, 46

N. J. Eq. R. 270; s. c, 19 Atl. Rep. 733; Pipe

Line Co. v. Berry, 52 N. J. L. R. 308; s. c, 19

Atl. Rep. 665.

Payment of tax; receiver.

The tax is computed upon the basis of the capi-

tal stock Issued and outstanding, and it is held
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that stock is issued wtien the company has re-

ceived and accepted subscriptions for 'the same,
whether paid for or not. American Pig Iron Co. i

V. Assessors, 56 N. J. L. R. 389; 29 Atl. Rep. 160.

As long as the corporation continues it is liable

for this franchise tax. It continues after a re-

ceiver is appointed and until the dissolution of

the company. Kirkpatrick v. Assessors, 57 N. J.

L. R. 53; 8, c, 29 Atl. Rep. 442.

When an Insolvent corporation is of a public
character, its property and work being depend-
ent upon the franchise and the public being In-

terested In the continuance of its work, its re-

ceiver must pay the State's franchise tax until

the franchise of the corporation shall be sold.

When the corporation is of a private character,
he will not be obliged to pay any other franchise
tax than that which was due at the time of his

appointment, unless he shall realize from the as-

sets of the company more than sufBcient to pay
its debts and the expenses of the receivership;
then before distributing to stockholders he will

pay any franchise tax that may have been as-

sessed subsequent to his appointment. If the
receiver of a private corporation shall continue
its business, using its franchise, he shall pay the
franchise tax assessed while he continues in busi-
ness. In re Mathers' Sons Co., 52 N. J. Eq. R.
607; s. c, 30 Atl. Rep. 321.

The fact that the company has ceased to do
business and to use its franchise, even though
compelled to do so by a decree of a court en-
joining the company from using certain patents
which form the basis of the company's business,
does not relieve it from the duty to pay the fran-
chise tax. If It wishes to withdraw from active
business, it must, to escape taxation, take pro-
ceedings to dissolve In the manner prescribed by
law. Edison Phonograph Co. v. Assessors, 55 N.
J. L. R. 55; s. c, 25 Atl. Rep. 329; Electro Pneu-
matic-Transit Co.'s Case, 51 N. J. Eq. R. 71; 26
Atl. Rep. 463.

Exemptions.
A manufacturing corporation cannot claim the

exemption until it has actually located its factory
within the State and begun work under its char-
ter, and it can claim exemption only while it is

actually engaged in the business of manufactur-
ing within the State Norton Construction Co.
V. Assessors, 53 N. J. L. R. 564; s. c, 22 Atl.

Rep. 352.

To determine whether the company is entitled

to the exemption, reference must be had to its

actual business, for the business in which the
capital of a company is invested, and not the ob-
jects for which the company was formed, as ex-

pressed in the certificate of incorporation, must
be regarded. Edison Phonograph Co. v. Assess-
ors, 55 N. J. L. R. 55; s. c, 25 Atl. Rep. 329.

Printing and publishing a newspaper is not
maunfacturiug, but where a company is incorpo-

rated to conduct and prosecute the bnsiiioss of
book printing and job printing, engraving, elec-

trotyping and lithographing, and its capital is in-

vested in the prosecution of that business, and
it manufactures on orders only, it is a manu-
facturing company within the meaning of the

statute. Evening Journal Assn. v. Assessors, 47
N. J. L. R. 36; Printing Co. v. Assessors, 51 id,

75; s. c, 16 Atl. Rep. 173.

Injunction proceedings.

Under the act of the legislature Imposing taxes
upon certain corporations and providing for the
collection thereof, the only power given to or

duty imposed upon the Court of Chancery is to

issue an injunction when the attorney-general

presents a proper case. In re Electric Pneumatic
Transit Co., 51 N. J. Eq. R. 71; s. c, 26 Atl.

Rep. 463. A message sent by telephone from one
State to another is commerce between the States,

and cannot be prohibited or regulated by injunc-

tion in either State against persons or corpora-

tions sending such messages, because they do not

pay the taxes assessed against them by such State.

In re Penn. Tel. Co., 48 N. J. Eq. R. 91; s. c, 20
Atl. Rep. 846. When a receiver has been ap-

pointed for an insolvent corporation he is a neces-

sary party to a petition by the State for an In-

junction to restrain the further exercise of any
franchise or transaction of any business of the
company by him because of the corporation's non-

payment of the State's franchise tax. In re

Mathers' Sons, 52 X. J. Eq. R. 607; s. c, 39 Atl.

Rep. 321.]

Effect of failure to pay tax.

§ 9. If any coi'poration heretofore or here-
after created shall for two consecutive 3'ears

neglect or refuse to pay the State any tax
which has been or shall be assessed against
it under any law of this State and made
payable into the State treasury, the char-
ter of such corporation shall be void, and
all powers conferred by law upon such cor-

poratiou are hereby declared inoperative and
void, unless the governor shau, for good
cause shown to him, give further time for
the payment of such taxes, in which cases
a certificate thereof shall be filed by the
governor in the oflBce of the comptroller,
stating the reasons therefor.

Supplement of April 21, 1896. § 1.

Comptroller to report list of delinquents;
g'overnor to issue proclamation declar-
ing repeal of charters.

§ 10. On or before the first day of May in

each year, the comptroller shall report to the

governor a list of all the corporations which
for two yeai's next preceding such report

have failed, neglected or refused to pay lue

taxes assessed against them under any law
of this State as above, and the governor shall

forthwith issue his proclamation, declaring

under this act of the legislature that the

charters of these corporations are repealed.

Id., § 2.

Proclamation to be filted.

§ 11. The proclamation of the governor
shall be filed in the office of the secretary of



NEW JERSEY. 55

Franchise tax — Supplement of April 21, 1896, §§ 4r-7.

State, and published in such newspapers
and for such length of time as the governor
shall designate.

Id., § 3.
I

Penalty for exercising pow^ers after proc-
lamation.

§ 12. Any person or persons who shall ex-
ercise or attempt to exei'cise any powers un-
der the charter of any such corporation after
the issuing of such proclamation shall be
deemed guilty of a misdemeanor, and shall
be punished by imprisonment not exceeding
one year, or a fine not exceeding one thou-
sand dollars, or both, in the discretion of the
court.

Id., § 4.

Proceedings against corporations in arrears.

§ 13. After any corporation of this State
has failed and neglected for the space of two
consecutive years to pay the taxes imposed
on it by law, and the comptroller of this

State shall have reported such corporation to

the governor of this State, as provided in

said amendatory act, then it shall be lawful
for the attorney-general of this State to pro-

ceed against said corporation in the court of
chancery of this State for the appointment
of a receiver, or otherwise, and the said
coiirt in such proceeding shall ascertain the
amount of the taxes remaining due and un-
paid by such coi-poration to the State of New
Jersey, and shall enter a final decree for the
amount so ascertained, and thereupon a fieri

facias or other process shall issue for the col-

lection of the same as other debts are col-

lected, and if no property which may be
seized and sold on fieri facias shall be found
within the said State of New Jersey, suifi-

cient to pay such decree, the said court shall

further order and decree that the said cor-

poration, within ten days from and after the
service of notice of such decree upon any
officer of said corporation upon whom ser-

vice of process may be lawfully made, or

such notice as the court shall direct, shall

assign and transfer to the trustees or re-

ceiver appointed by the court, and* chose in

action, or any patent or patents, or any as-

signment of, or license under any patented
invention or inventions owned by, leased or

licensed to or controlled in whole or in part
by said corporation, to be sold by said re-

ceiver or trustee for the satisfaction of such
deci'ee and no injunction theretofore issued

nor any forfeiture of the charter of any
such corporation shall be held to exempt
such coiT>oration from compliance with such
order of the courts; and if the said corpora-

tion shall neglect or refuse within ten days
from and after the service of such notice of

such decree to assign and transfer the same
to such receiver or trustee for sale as afore-

• So In original.

said, it sliall be the duty of said court to
appoint a trustee to make the assignment of
the same, in the name and on behalf of such
coiijoration, to the receiver or trustee ap-
pointed to make such sale, and the said re-
ceiver or trustee shall thereupon, after such
notice and in such manner as required for
the sale under fieri facias of personal prop-
erty, sell the same to the highest bidder, and
the said receiver or trustee, upon the pay-
ment of the purchase money shall execute
and deliver to such purchaser an assignment
and transfer of all the patents and interests
of the coiporation so sold, which assignment
or transfer shall vest in the purchaser a
valid title to all the right, title and interest
whatsoever of said corporation therein, and
the proceeds of such sale shall be applied to
the payment of such unpaid taxes, together
with the cost of said proceedings.

Id., § 5.

When governor may correct mistakes.

§ 14. Whenever it is established to the sat-
isfaction of the governor that any coqiora-
tion named in said proclamation has not
neglected or refused to pay said tax within
two consecutive years, or has been inadver-
tently reported to the governor by the comp-
troller as refusing or neglecting to pay the
same as aforesaid, that the governor be ana
he is hereby authorized to correct such mis-
take and to make the same known by filing

his proclamation to tliat effect in the office

of the secretary of State.

Id., § 6.

Review of excessive or unjust assessment.

§ 15. 1. The officers of any corporation who
shall consider the tax levied under the provi-
sions of an act to which this act is a fui-ther

supplement, excessive or otherwise unjust,
may make application to the State board of
assessors for a review of the assessment and
a readjustment of the tax; Provided. There
be filed with the said board within three
months from the date of assessment a peti-

tion of appeal, duly verified according to law.
stating specifically the grounds upon which
the appeal is taken and the reasons why the
tax is considered excessive or unjust; the
State board of assessors shall thereupon pro-
ceed to investigate the contentions raised by
the said petition of appeal; and for the pur-
pose of such hearing, the officers of said
corporation may be summoned to appear be-
fore said board, either In person or by
attorney, and questioned as to the state-

ments set forth in the said petition of appeal;
if, in the opinion of a majority of the board,
it shall appear that the tax so levied as
aforesaid is excessive or unjust, they shall
thereupon require the ofiicers of the corpora-
tioa to file with the board a corrected return,
and upon said corrected return the assess-
ment shall be adjusted and the tax reduced



56 NEW JERSEY

Franchise tax; reorganization — Act of April 16, 1897.

or amended as in the opinion of the board
shall seem proper.

Supplement of April 6, 1897; T. L., 176, § 1.

2. If the petition of appeal shall not be
filed Avithin three months from the date of
assessment as aforesaid, the right to appeal
to the State boai-d shall be considered and
treated as having been waived and the
amount of tax levied shall be payable and
collected as other taxes levied by said board.

Id., § 2.

Governor, with advice of attomey-g'eneral,
may renew void charters.

§ 10. 1. If the charter of any corporation
heretofore or hereafter created, shall become
inoperative or void by proclamation of the
governor, or by operation of law, for non-
payment of taxes, the governor, by and with
tile advice of the attorney-general, may, at
any time within two years thereafter, or
after the default in the payment of such
taxes, upon payment by said corporation to

the secretary of State of such sum in lieu of
taxes and penalties as tt) them may seem
reasonable, but in no case to be less than
the fees required as upon the filing of the
original certificate of incorporation, permit
such corporation to be reinstated and en-

titled to all its franchises and privileges, and
upon such payment as aforesaid the secre-

tary of State shall issue his certificate en-

titling such corporation to continue its said
business and its said franchises.

2. Nothing herein contained shall relieve
said corporation from penalty of forfeiture
of franchises in case of failure to pay future
taxes imposed as in said act provided.

Supplement of March 25, 1S9S; P. L., p. 182.

Surety companies to pay tax on g'ross pre-
miiuns.

§ 17. 1. Each surety company doing busi-
ness within this State under the authority
of an act entitled •' au act relating to the
formation of surety companies and regulat-
ing surety companies doing business in this

State," approved March twentieth, one thou-
sand eight hundred and ninety-five, shall
make return annually to the State board of
assessors of the amount of its premiums
received within this State for the year pre-
ceding the first day of February prior to
the making of such report, and shall pay to
this State a tax at the rate of two per cen-
tum upon the gross amount of said pre-
miums so returned or ascertained, which
return shall be made and taxes assessed and
collected under and in accordance with the
provisions of the act to which this act is

a supplement and the several supplements
thereto and amendments thereof, and that
such surety companies shall not be liable to

taxation under the insurance acts of this

State.

Supplement of June 2, 1896; P. L., p. 392.

IV. REORGANIZATION OF CORPORATIONS.

Sec. 1. Property and franchises of certain cor-

porations sold by order of court, to be
vested in purchasers; purchasers to be-

come new corporation.

2. Purchasers to meet and organize new cor-

poration.

3. To adopt name and seal and fix capital

stock.

4. May issue preferred stock.

5. May borrow money and provide for repay-

ment.
6. Not to plead statute against usury.

7. Certificate to be filed in oflSce of secretary

of State.

Property and franchises of certain corpora-
tions sold by order of court to be
vested in purchasers; purchasers to be-
come a new corporation.

Section 1. Whenever the property and
franchises of any corporation created by or
under any law or laws of this State, except

steam-railroad, canal, turnpike or plank-
road companies, shall be sold and conveyed
under or by virtue of any decree or decrees
of the court of chancery of this State or of
the circuit court of the United States in and
for the district of New Jersey, sitting in
equity, and an execution or executions is-

sued thereon, to satisfy any mortgage debt
or debts, judgment or judgments, or other
incumbrance or incumbrances thereon, such
sale and conveyance, duly made and exe-
cuted, shall vest in the purchaser or pur-
chasers thereof all the nght, title, interest,
property, possession, claim and demand, in
law ami equity, of the parties to the suit or
suits, action or actions, in which such de-
ci'ee or decrees was or were made, of, in
and to the said property so sold with its ap-
purtenances; and also of, in and to the cor-
porate rights, liberties, privileges and fran-
chises of the said corporation, but subject to
all the conditions, limitations, restrictions
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and penalties of the said corporation of and
concerning the same; and such puroiiaser or
purchasers, and his or their associates, not
less than three in number, shall thereupon
become a new bodj^ politic and corporate
in fact and in law, by such name as said
persons shall select, and shall be deemed
and considered the stockholderr- of the capi-
tal stock of such new body politic and cor-
porate, in the ratio and according to the
amount of the purchase money by them
respectively contributed; and shall be en-
titled to aU the rights, liberties, privileges
and franchises, and be subject to all condi-
tions, limitations, restrictions and penalties
of and concerning tlie said corporation whose
property and francliises sliall have been so
sold and conveyed, which were contained in

the act or acts creating, or under which the
aforesaid corporation was created, and the
supplements tlicreto, so far as the same was
or were in force and unrepealed at the time
of such sale and conveyance.

An act concerning the sale of the property and
franchises of any corporation created by or un-

der any law or laws of this State, except steam
railroad, canal, turnpike or plank-road companies.
Approved April 16, 1897; P. L. 1897, p. 229, § 1.

Purchasers to meet and organize new cor-
poration.

§ 2. The persons for or on whose account
any such property and franchises may have
been purchased shall meet within thirty days
after the conveyance made by virtue of said
process or decree shall have been delivered,

at the county, town or the county wherein
said sale may have been made, written
notice of the time and place of said meeting
having been given to each of said several
persons at least ten days before said meet-
ing, and organize said new corporation by
electing a president and board of directors

to continue in office until the first Monday of

May succeeding such meeting, when, and
annually thereafter on the said day, a like

election for a president and directors shall

be held to serve for one year.

Id., § 2.

To adopt name and seal and fix capital

stock.

§ 3. At such meeting so held, the said per-

son shall adopt a corporate name and cor-

poi'ate seal, determine the amount of the

capital stock of said corporation, and shall

have power and authority to make and issue

certificates of stock in shares of fifty dollars

each.

Id., § 3.

May issue preferred stock.

§ 4. The said corporation may then, or at

any time thereafter, create and issue pre-

ferred stock to such an amount and at such

time as they may deem necessary.

Id., § 4.

May borrow money and provide for repay-
ment.

§ 5. Any corporation created under this act
may borrow from time to time such sum or
sums of money as may be necessary for the
accomplishment of the object of such cor-
poration, not exceeding at any one time the
total amount of the authorized capital stock
of such corporation, or any increase thereof,
and to secure the repayment tliereof, or of
any part or portion thereof, may issue bonds
registered or with coupons or interest cer-
tificates thereto attached, or both, secured
by a mortgage of any or all of its fran-
chises, real estate or personal property, in-
cluding stocks and securities of such corpo-
ration or of any other corporation whose
stocks or securities it owns, which mortgage
may be recorded as mortgages of real estate
ai-e or hereafter may be by law required to
be i-ecorded in the office of the clerK or reg-
ister of deeds of the countj' or counties in
which the property of said corporation de-
scribed in said mortgage may be located, and
in the office of the clerk or register of deeds
of the county in which the principal office

of such corporation is situate, and such
record or the lodgment of such mortgage in
such clerk's or register's office for record
shall have the same force, operation and
effect as to all judgment creditors, pur-
chasers or mortgagees in good faith, as the
record or lodgment for that purjiose of mort-
gages of real estate now have, although such
mortgage may not have been executed,
proved or recorded as a chattel mortgage.

Id., I 5.

Not to plead statute against usury.

§ 6. No corporation or corporations issuing
bonds under the provisions of this act shall
plead any statute or statutes against usury
in any court of law or equity in any suit
instituted to enforce the payment of such
bonds or mortgages.

Id., § 6.

Certificate to be filed in office of secretary
of State.

§ 7. It shall be the duty of such new cor-

poration, within one month after its organ-
ization, to make a certificate thereof, under
its common seal, attested by tne signature
of its president, specifying the date of such
organization, the name so adopted, the
amount of capital stock, and the name of its

president and directors, and transmit the
said certificate to the secretary of State, at

Trenton, to be filed in his office and tiiere

remain of record; and a certified copy of

such certificate so filed shall bo evidence of

the coniorate existence of said new corpora-
tion; Provided, That nothing contained in

this act shall divest or in any manner impair
the lien of any prior mortgage or other in-

cumbrance upon the property or franchises,

conveyed under the sale of said property or
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franchise,when by the terms of the process or
decree under which the sale has been made,
or by operation of law, the said sale is made
subject to the lien of any such prior mort-
gage or other incumbrance; And provided,
That no such sale and conveyance or organ-
ization of such new corporation shall in any
wise affect or impair any right or rights in
law or equity of any person or persons, body
politic or corporate, not a party or parties
to the suit or suits, action or actions, in
which the aforesaid decree or decrees was

or were made, nor of the said party or
parties, except so far forth* as determined
by said decree or decrees; And provided also,
That Avhen any tnistee or trustees shall be
made a party or parties to such suit or suits,
action or actions, and their cestuis que trust,
for any reason or reasons satisfactory to the
court in which suit or suits, action or actions,
may oe, shall not be made a party or parties
thereto, the rights and interests of such
cestuis que trust shall be concluded by such
decree or decrees.

V. PENAL PROVISIONS RESPECTING CORPORATIONS.

AN ACT for the prevention of crimes.
Sec. 154. Fraudulent appropriation of corporate

property by directors.

155. Fraudulent accounts by directors.

156. Wilful destruction or alteration of cor-

porate books.
157. Fraudulent statements by directors and

officers.

158. Directors or oflBcers of corporations, when
not excused from testifying.

159. Remedy at law or equity not to be af-

fected.

189. Issuing false stock.

Fraudulent appropriation of corporate
property by directors.

§ 154. That whosoever being a director,
member or public officer of any body cor-
porate or public company, shall fraudulently
take or apply for his own use or benefit, or
for any use or purpose other than the use
or purpose of such body corporate or public
company, any of the property of such body
corporate or public company shall be guilty
of a misdemeanor, and being convicted
thereof, shall be liable, at the discretion of
the court, to imprisonment at hard labor for
three years, or to fine not exceeding five hun-
dred dollars.

An act for the prevention of crimes. Revision
of 1874, § 154. See Gen. Stat., p. 1077.

Fraudulent accounts by directors.

§ 155. That whosoever being a director,
public officer, or manager of any body cor-
porate, or pubhc company, shall as such
receive or possess himself of any of the
property of such body corporate or public
company, otherwise than in payment of a
just debt or demand, and shall, with intent
to defraud, omit to make, or to cause or
direct to be made a full and true entry
thereof in the books and accounts of such
body corporate or public company, shall be
guilty of a misdemeanor, and being con-
victed thereof, shall be liable, at the discre-
tion of the court, to imprisonment at hard
labor not to exceed three years, or to fine
not exceeding five hundred dollars, or both.

An act for the prevention of crimes. Revision
of 1874, § 155. See Gen. Stat., p. 1077.

Willful destruction or alteration of corpo-
rate books.

§ 1.56. That whosoever, being a director,
manager, public officer, or member of any
body coiiiorate, or public company, shall,

with intent to defraud, destroy, alter, muti-
late or falsify any book, paper, writing or
valuable security belonging to the said body
cori^orate or public company, or make or con-
cur in (lie making of any false entry, or

omit or concur in omitting any material par-
ticular, in any book of accounts or other
doctiment belonging thereto, suall be guilty

of a misdemeanor, and being convicted
thereof, shall be liable, at the discretion of
the court, to punishment by imprisonment
at hard labor, not to exceed three years, or
fine not exceeding five hundred dollars, or
both.

An act for the prevention of crimes. Revision

of 1874, § 156. See Gen. Stat., p. 1077.

Fraudulent statements by directors and of-

ficers.

§ 157. That whosoever being a director,

manager, or public officer of any body cor-

porate or public company, shall make, cir-

culate or publish, or concur in making, cir-

culating or publishing, any written state-

ment or account which he shall know to be
false, in any material particular, with in-

tent to deceive or defraud any member,
shareholder or creditor, of any such body
corporate or public company, or with intent
to induce any person to become a share-
holder or partner therein, or to intrust or
advance any projierty to such body cor()or:ite

or public company, or to enter into any
security for the benefit thereof, shall be
guilty of a misdemeanor, and being con-
victed thereof, shall be liable, at the discre-

tion of the court, to imprisonment at hard
labor, not to exceed two years, or fine not
exceeding four hundred dollars, or both.

An act for the prevention of crimes. Revision

of 1874, § 157. See Gen. Stat., p. 1078.

• So in original.
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Directors or officers of corporations; when
not excused from testifying.

§ 158. That nothing in any of the last three
preceding sections of this act contained shall
enable or entitle any person to refuse to
make a full and complete discovery by an-
swer to any bill in equity, or to answer any
question or interrogatoiy in any civil pro-
ceeding in any court, or upon the hearing of
any matters in insolvency ; and no person
shall be liable to be convicted of any of the
misdemeanors in any of the said sections
mentioned by any evidence whatever in re-

spect of any act done by him, if he shall at
any time previously to his being charged
with such offense have first disclosed such
act on oath, in consequence of any compul-
sory process of any court of law or equity
in any action, suit or proceeding which shall
have been bona fide instituted by any party
aggrieved, or if he shall have first disclosed
the same in any compulsory examination or
deposition before any court upon the hear-
ing of any matter in insolvency.

An act for the prevention of crimes. Revision

of 1874, § 158. See Gen. Stat., p. 1078.

Remedy at law or equity not to be affected.

§ 159. That nothing in any of the sections
of this act contained in the last preceding
sections mentioned, nor any proceedings, con-
viction, or judgment to be had or taken
thereon against any person under any of the
said sections, shall prevent, lessen, or impeach
any remedy at law or in equity which any
party aggrieved by any offense against any
of the said sections, might have had if this

act had not been passed; but no conviction
of any such offender shall be received in

evidence in any action at law or suit in

equity against him; and nothing in the said
sections contained shall affect or prejudice
any agreement entered into or security given
by any trustee, having for its object the res-

toration or repayment of any trust prop-

erty misappropriated.

An act for the prevention of crimes. Revision
of 1874, § 159. See Gen. Stat., p. 1078.

Issuing false stock.

§ ISO. That every president, vice-president,
director, cashier, treasurer, secretary or
other officer, and every agent of any bank,
insurance company, railroad company, man-
ufacturing company, or of any other corpora-
tion, who shall wilfullj' and designedly sign,
with intent to issue, transfer, sell or pledge,
or cause to be issued, transferred, sold or
pledged, any false, fraudulent or simulated
certificate or other evidence of the owner-
ship or transfer of any share or shares of
the capital stock of such corporation, or who
shall wilfully and designedly sign, with in-

tent to issue, transfer, sell or pledge, or to
cause to be issued, transferred, sold or
pledged, any certificate or other evidence of
the ownership or transfer of any share or
shares in such corporation, or any instni-

ment purporting to be a certificate or other
evidence of such ownership or transfer, the
signing, issuing, transferring, selling or
pledging of which, by such president, vice-

president, director, cashier, treasurer, secre-

tary or other officer or agent, shall not be
authorized by the charter and by-laws of
such corporation, or by some amendment
thereof, and every such president, vice-pres-

ident, director, cashier, treasurer, secretary
or other officer or agent who shall wilfully,

designedly and fraudulently issue, transfer,

sell or pledge any such certificate or other
evidence, or any such instrument as afore-

said, with intent to prejudice, injure, dam-
age or defraud any person, body politic or

corporate, shall be deemed guilty of a high
misdemeanor, and on conviction thereof, shall

be punished by fine not exceeding three

thousand dollars, or imprisonment at hard
labor for any term not exceeding ten years,

or both.

An act for the prevention of crimes. Revision

of 1874, § 189. See Gen. Stat., p. 1083.

VI. CRIMINAL PROCEEDINGS AGAINST CORPORATIONS.

AN ACT regulating criminal proceedings in

criminal cases.

Sec. 79. Summons on indictment against corpora-

tions, how Issued and served.

80. Proceedings after return " served " or

" summoned."
81. Proceedings vrhen process cannot be

served.

Summons on indictment against corpora-
tions; how issued and served.

§ 79. That when any indictment shall be

found, or information filed by the attorney-

general, against any cori)oration or township.

In any of the courts of law of this State,

it shall and mav be lawful for the attorney-

T8

gfiieral or prosecatlug attorney for the State
to cause a summons or notice to be directed

to the said corporation or townsliip. in its

corporate name, commanding or notifying

the said coi-poratlon or townsliip to appear
at the said court, to answer to snch indict-

ment or information, a copy of which sum-
mons or notice shall l^e served on tiie presi-

dent, or other he.'id officer of the said cor-

poration, or clerk of said township, or left

at his dwelling-house or usual place of
abode, at least six entire days before the

time at Avhich the sjiid corporation are by
said summons or notice required to appear:
and in case the president or other head
officer of the corporation cnnnot be found
in the county in which such indictment shall
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have been presented or information filed, to
be sei-verl with a copj^ of said summons or
notice as aforesaid, and has no dwelling--
house or usual place of abode within the
said county, then a copy of said summons
or notice may be seiwed on the clork, cashier
or secretary of said corporation or township,
if any there be in the said county in whieli
the said indictment shall have been found
or information filed, and if there be no clerk,
cashier, or secretai-y of said corporation or
township found in said county, then on one
of the directors of the said corporation, or
Ipft at his usual place of abode six entire
days before the commencement of the said
term to which the said summons or notice
shall be returnable.

An act regulating criminal proceedings in crimi-

nal cases. Revision of 1874, § 79. See Gen. Stat.,

p. 1136.

Proceedings after return " served " or
" summoned."

§ 80. That when the sheriff or other officer
shall return such summons or notice " sum-
moned " or " served,'' the said coi-poration or
township shall l>e considevetl as in court,
and as appearing to said indictment or it\-

formation; and the court shall order the
clerk to enter an appearance for said cor-
poration or township, and indorse the plea
of not guilty on said indictment or informa-
tion, and further proceedings may then be
had thereon, in the same manner as if the
said corporation or toAvrship had appeared
and pleaded not guilty thereto; and if the
said corporation or township shall be con-
victed on said indictment or information,
the said court may proceed to pass judgment
thereon, and cai'se process of execution to
be issued to the sheriff of the county against
the goods and chattels or lands and tenements
of tlie said corporation or townsliip, for the
amount of the fine and cost which maj'
be awarded against them, in the same man-
ner as on a judgment in a civil action; and
the said sheriff shall proceed to sell the i

goods and chattels or lands and tenements
of the said corporation or township on the

I

said execution, in the same manner as on
an execution issuing against a corporation
in a civil suit.

An act regulating criminal proceedings in crimi-
nal cases. Revision of 1S74, § 80. See Gen. Stat.,

p. 1137.

Proceedings when process cannot be served.

§ 81. That in case the sheriff or other
officer sliall return such summons or notice
" not summoned " or " not served," and an
affidavit shall be made to the satisfaction
of the court, that the same could not be
served as heretofore mentioned in this act,
or in case the sheriff or other officer shall
make affidavit that he hath made diligent
inquiry, and cannot ascertain the name of
any president, secretary, or director of said
corporation, resident in the county in which
the said indictment shall have been found or
information filed, then the court shall make
an order directing the said corporation to
cause th?ir appearance to be entered, and to
plead to said indictment or information on
or before the first day of the next term of the
said court, a copy of which order shall,

within twenty days, be inserted in such
one of the public newspapers printed in this

SLate, as the court may direct, for at least
six Aveeks; and if the si-id coi*poration shall
not appear va ithin tlie time limited by such
oi'der, or witiiin such further time as the
court shall appoint, then on proof made
of tlie publication of such order, in manner
aforesaid, the court being satisfied of the
truth thereof, shall order tl.e clerk to enter
an appearance for said corporation, and in-

dorse a pica of not guilty on said indictment
or information, and thereupon furtlier pro-
ceedings may be had on the said indictment
or infcrmation. in the m.aaner as if the
said coipojation had appeared and pleaded
not guilty thereto; and in case of conviction
execuiion may be issued against said cor-

poration, and proceedings had thereon, as in

the proceeding section mentioned.

An act regulating criminal proceedings in crimi-

nal cases. Revision of 1874, § 81. See Gen. Stat.,

p. 1137.

VII. SHARES OF STOCKHOLDERS SOLD ON EXECUTION.

AN ACT respecting any execution.

Sec. 4. Stock of corporations may be sold under
execution.

5. Clerk, cashier or other officer to give cer-

tificate of shares held by defendant.

6. Proceedings Avhen clerk, cashier or other

officer is a non-resident.

7. Non-resident clerk, cashier or other officer

to return certificate.

Stock of corporations may be sold und.er
execution.

§ 4. That * * * any share or interest

in any bank, insurance company or other

joint-stock company, that is or may be in-

corporated under the authority of this State,
or incorporated or established imder the au-
thority of the United States, belonging to
the defendant in execution, may be taken
and sold by virtue of such execution, in the
same manner as goods and chattels.

An act respecting any execution. Approved
March 27, 1874. See Gen. Stat., p. 1415, § 4.

[Shares of stock In a bank or other incorporated
company are not bound by the delivery of a
fl. fa. to the sheriff against their owner, but may
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be transferred before an actual levy. Princeton
Bank v. Croser, 22 N. J. L. R. 3S3.]

Clerk, cashier or other officer to give cer-
tificate of shares held by defendant.

§ 5. That the clfrk, cashier, or otlier ctficer

of such coujpauy, who has at tlie time the
custody of the boolvs of the company, shall

upon exhibiting to him the writ of execu-
tion, give to the officer ha^'ing such writ a
ocnificate of the number of shares or a.iiouiit

of interest held by the clofendaut in such
company; and if he shall neglect or refuse
so to do, or if he shall wilfully give a false

certificate thereof, he shall be liable to the
plaintiff for double the amount of all dam-
ages occaslored by such neglect or false

certificate, to be recovered in an action on
the case against him.

An act respecting any execution. Approved
March 27, 1874. See Gen. Stat., p. 1415, § 5.

Proceeding's w^hen clerk, cashier or other
officer is a non-resident.

§ 6. That when the clerk, cashier, or other
officer of any joint-stock company that is

or hereafter may be iucorporated uuder the
authority of this State, who lias the custody
of the books of registi-y of the stock thereof,

shall be ncn-resident in this State, it shall

be the duty of the sheriff or othei* officer,

I'eceiving a writ of execution issued out of

any court of this State agaiust the goods and
chattels of a defendant in execution hold-

ing stock in such company, to send by mail

a notice in writing, directed to such non-
resident clerk, cashier or other officer, at

the post-office nearest his reputed place of

rci-idcnce, stating in such notice that he,

the said sheriff or other officer, holds such
writ of execution, and out of what court,

at whose suit, for what amcnnt. and against

whose goods and chattels, such writ has been
issued, and that by virtue of said writ, he,

the said sheriff or other officer, seizes and
levies upon all the shares of the stock of

such company held by the defendant in exe-

cution on the day of the date of such written

notice; and it shall also be the duty of such
sheriff or other officer, on the day of mail-

ing such notice, as aforesaid, to athx and
set up upon any office or place of business

of such company within his county, a like

notice in writing, and on the same day to
serve like notice in writing upon the presi-
dent and directors of said company, or upon
such of them as reside in his county, either
personally or by leaving the same at their
respective places of abode; and the sending,
setting up, and serving of such notices iu
the manner aforesaid, shall constitute such
levj- taken, a valid levy of sucli writ upon
all shares of stock in such company, held
by the defendant in execution, which have
not at the time of the receipt of such notice
by the said clerk, cashier or other officer,

who has custody of the books of registry

of the stocks thereof, been actually trans-

ferred by the defendant; and thereafter any
transfer or sale of such shares by the de-
fendant in execution, shall be void as against
the plaintiff in said execution, or any pur-
chaser of sucn stock at any sale there-

under.

An act respecting any execution. Approved
INIarch 27, 1894. See Gen. Stat., p. 1415, § 6.

Non-resident clerk, cashier or other officer

to return certificate.

§ 7. If the non-resident clerk, cashier, or
other officer in such company, to whom
notice in writing is sent, as prescribed in

the preceding section, shall thereupon send
forthwith, by mail or otherwise, to the officer

having such writ, a statement of the time
when he received such notice, and a cer-

tificate of the number of shares held by the
defendant in such company at the time of

the receipt by him of such notice, not actu-

ally transfen-ed on the books of said com-
pany; and the said sheriff or other officer

shall on receipt by him of such certificate,

insert the nuuiber of such shares in the in-

ventory attached to said writ; and if such
clerk, cashier, or other officer in such com-
pany, neglect to send such certificate, as
aforesaid, or if he shall wilfully send a false

certificate, he shall be liable to the plaintiff

for double the amount of all damag(^s oc-

casioned by such neglect or false certifi-

cate to be recovered in an .iction on the case

against him; but the neglect to send, or mis-

carriage of such certificate, shall not impair
the validity of the levy upoTi the stock.

An act respecting any execution. Approved
M.arcli 27. 1874. See Gen. Stat., p. 1416, $ 7.

VIII. QUO WARRANTO PROCEEDINGS.

Sec. 1. How information may be exliil)ltc(l against

intruder into office.

2. Of the judgment and costs.

3. Court to allow parties a reasonable time

to plead.

4. Proceedings against persons unlawfully

holding or executing municipal office or

franchise.

5. Relator to give bond to defendant.

6. When information and bond filed, nile

to plead may be entered; rule, how
served.

7. When appearance of defendant to be en-

tered and pleadings filed; aflBdavit to be
annexed to plea.

8. When party shall join in demurrer; when
to be heard.

9. What sufficient notice of hearing.

10. Court always open for return of writs, etc.

11. Upon judgment of ouster, relator may
have immediate possession.

12. Court may determine title of respondent

or relator to office.
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Quo warranto — Act of March 17, 1795; Supplement of May 9, 1S94,

Ho-wr information may be exhibited against
intruder into office.

Section 1. That in ease auy person or
persons shall usurp, intrude into, or un-
lawfully hold or execute auy ottiee or
frajichise within this State, it shall and
may be lawful to and for the attor-
ney-general, with the leave of the su-
preme court, to exhibit one or more
information or informations in the nature
of quo warranto, at the relation of any per-
son or persons, desiring to sue or prosecute
the same, who shall be mentioned in such
information or informations to be the re-

lator or relators against such person or per-
sons, for usurping, intruding into, or unlaw-
fully holding and executing any such office

or franchise, and to proceed therein in such
manner as is usual in cases of informatious
in the nature of a quo warranto ; and if it

shall appear to the said supreme court that
the several rights of divers persons to the
same office or franchise may properly be
determined on one information, it shall and
may be lawful for the said court to give
leave to exhibit one such information against
several persons, in order to try their re-

spective rights to such office or franchise ;

and such person or persons, against which
such information or informations in nature
of a quo warranto shall be sued or prose-
cuted, shall appear and plead as of the same
term in which the said information or in-

formations shall be filed, unless the said
court shall give further time to such person
or persons, against whom such information
or informations shall be exhibited, to plead,
and such person or persons as shall svie or
prosecute such information or informations
in nature of a quo warranto shall proceed
thereupon with the most convenient speed
that may be

An act for rendering the proceedings upon in-

formation in the nature of quo warranto, more
speedy and effectual. Approved March 17, 1795.

Of the judgment and costs.

§ 2. That in case any person or persons,
against whom any information or informa-
tions in the nature of a quo warranto shall
in any of the said cases, be exhibited in the
said supreme court, shall be found or ad-
judged guilty of an tisuniation or intrusion
into, or unlawfully holding and executing
any such office or franchise, it shall and
may be lawful to and for the said court,
as well to give judgment of ouster against
such person or persons of and from such
office or franchise, as to fine such person
or persons respectively for his or ineir
usurping, intruding into, or unlawfully hold-
ing and executing any such office or fran-
chise; and also it shall and may be lawful
to and for the said supreme court to give
judgment, that the relator or relators, in

such information named, shall recover his
or their costs of such prosecution; and if

judgment shall be given for the defendant

or defendants in such information, he or
they, for whom such judgment shall be
given, shall recover his or their costs therein
expended against such relator or relators,
such costs to be levied by fieri facias, or
capias ad satisfaciendum, as in other cases.

Id., § 2.

Court to allow parties a reasonable time
to plead.

§ 3. That it shall and may be lawful to
and for the said supreme court to allow to
such person or persons respectively, against
whom any information in the nature of a
quo warranto in any of the cases aforesaiu
shall be sued or prosecuted, or to the person
or persons who shall sue or prosectite the
same, such convenient time respectively to
plead, reply, rejoin or demur as to the said
court shall seem just and reasonable.

Id., § 3.

Proceedings against persons unlawfully
holding or executing municipal office or
franchise.

§ 4. That whenever it is alleged that any
person or persons usui-p, intrude into or im-
lawfuUy hold or execute any municipal office

or franchise within this State, it shall and
may be laAvful to and for any citizen of this

State, who believes himself lawfully entitled
to such office or franchise, to file in the
office of the clerk of the supreme court an
information, or informations, in the nature
of a quo warranto, at the relation of the said
citizen, and who shall be mentioned in siieh

information to be the relator, against such
person or persons as defendant or defend-
ants, for tisurping. intruding into or imlaw-
fttUy holding or executing any such office or
franchise, and to proceed therein in such
manner as is usual in cases of informations
in the nature of a quo warranto, except as
is otherwise provided for in this act.

Supplement of May 9, 1894, § 1.

Relator to g^ve bond to defendant.

§ 5. That upon the filing of such informa-
tion the relator or relators shall execute a
bond to the defendant or defendants in lae
penal sum of one htindred and fifty dollars,

with one or more sufficient surety or sureties,

being freeholders and resiaents in this
State, with condition to prosecute said action
with effect, and to pay costs to the defend-
ants if they shall be entitled thereto; which-
bond shall be approved by a justice of the
supreme court, or supreme court commis-
sioner, and filed in the office of the clerk of
the supreme court.

Id., § 2.

When information and bond filedj rule to
plead may be entered; rule, how served.

§ 6. That upon filing said information and
bond as aforesaid, at request of the attorney
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of relator, the clerk of said court shall enter
as of course a rule on the defendant or de-
fendants to plead or demur to said informa-
tion within ten days after service upon him
or them of a certified copy of such informa-
tion and rule; such service shall be made
upon each defendant, either personally, if

he shall be found, or if not found, by leav-
ing said copies of the information and rule
at the house or place of abode of the defend-
ant, in the presence of some person of the
family of the age of fourteen years, who
shall be informed of the contents thereof ;

proof of said service shall be made by the
affidavit of the person making the service of
the time, and manner of said service, which
affidavit shall be filed with the clerk of said
court.

Id., : 3.

When appearance of defendant to be en,-

tered and pleadings filed; affidavit to be
annexed to plea.

§ 7. That the defendant or defendants,
within ten days after service of said infor-

mation and rule as aforesaid, shall enter an
appearance to said action, (unless a justice

of the supreme court, upon proper evidence
of a reasonable cause therefor, shall grant
further time, which, in case there has been
personal service, shall not exceed ten days
without consent of the relator) shall file

his plea or demurrer to said information,
and in default thereof judgment by default
shall be entered against him or them; if a
plea shall be filed it shall have annexed to

it an affidavit by each defendant, stating

the facts, matters and things set forth in

said plea, so far as they i-elate to his own
acts, are true, and so far as they relate to

the acts of others, he believes them to be
true, and also stating that said plea is not
filed for the purpose of delay, and that he
believes he has a legal defense to said action

on the merits of the case; if further plead-

ings shall be necessary they shall be filed

within ten days, each after the other, or

within five days after service of a cei'lified

copy upon the opposite party or his attor-

ney, unless a justice of the supreme court

shall, under special circumstances, grant
further time as aforesaid; and thereupon
such further proceedings shall be had as are

required by law.

Id., S 4.

When party shall join in demurrer; when
to be heard.

§ 8. That when a demurrer shall be filed

by either party, the other party shall join

in demurrer within ten days, unless a jus-

tice of the supreme court shall grant further

time as aforesaid; that Avhenever there shall

be a joinder in demurrer the samii shall be
placed at once upon the calendar of the su-

preme court of the term in which issue is

joined, for an immediate hearing, as soon
as it is possible for the court to attend to
the same; if not heard at the term in which
issue is joined, said cause shall be placed
by the clerk on the calender of the succeed-
ing term of said court, and shall be brought
to a hearing at that term, upon ten days'
notice by either party to the other.

Id., § 5.

What sufficient notice of hearing.

§ 9. That whenever notice is required, two
days' notice of the hearing, argument or trial

of any motion or issue arising under this act
shall be sufficient.

Id., § 6.

Court always open for return of writs, eto.

§ 10. That the supreme court shall always
be open, except on Sunday, for the return of

all writs and process in proceedings under
this act.

Id., § 7.

Upon judgment of ouster, relator may
have immediate possession.

§ 11. That hereafter any relator or relators,

upon the entry of judgment of ouster in the
supreme court in respect to any office or
franchise Avithin this State, upon any pro-

ceedings upon information in the nature of

a quo warranto wherein such relator or re-

lators shall theretofore have had judgment
of ouster in said court, shall be entitled at

once upon the entry thereof to enter, pos-

sess and enjoy the office in respect to which
the said proceedings, whereon the said judg-
ment may be founded, were or shall be
taken; and that the said court or any judge
thereof may upon the entry of such judg-

ment, thereupon make an order on any de-

fendant in such proceedings requiring him
immediately to surrender any such office or

franchise, with all the books, papers and
insignia thereof, to the relator or relators;

and no writ of error or other proceedings
shall in anywise affect the right of such re-

lator or relators to immediate entry into

such office or franchise; Provided, That such
relator or relators shall, upon his or their

entiy into such office or franchise, give bond
to the defendant or defendants in such sum
and with such surety or sureties as the su-

preme court or any judge thereof shall ap-

prove, conditioned for the repayment to the

defendant of the emoluments of the office or

franchise during such relator's incumbency
therein to which such defendants may be

adjudged to be entitled, as well as the costs

of the defendant, in the event of the subse-

quent reversal of the judgment of ouster in

the said proceedings.

Supplement of March 19, 1895.
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Miscellaneous acts.

Covirt may determine title of respondent or
relator to office.

§ 12. That in all actions of quo warranto.
the supreme court may, if the writ, return
and pleadin^rs are properly framed lor the
purpose, determine by its jud.sment, not
only the title of the respondent to the office

or franchise in question, but also the title of
the relator or relators to the same office or
franchise, and shall have power, by appro-
priate process or orders, to enforce its said

judgment.

An act in relation to the writ of quo warranto.

Approved February 18, 1895.

IX. MISCELLANEOUS ACTS CONCERNING CORPORATIONS.

Sec. 1. Certain words not to be part of name of

corporation.

2. Certain aclinowledgments of deeds by cor-

porations validated.

3. Expense of investigating corporations de-

linquent In making returns.

4. Annual reports to commissioner of banking
and Insurance.

5. Payment of wages by certain corporations

every two weeks.

Certain words not to be part of name of
corporation.

Section 1. No corporation shall hereafter be
organized under the provisions of "An act con-
cerning corporations " (Revision of IS'.tG). ap-
proved April twenty-first, one thousand eight
hundred and ninety-six, or any amendment
thereof or supplement thereto, with the
words " insurance " or " safe deposit " or
" trust company " or " bank " as a part of
its name, and no certificate of incoiiioratiou
shall be hereafter received for filing or
record or be filed or recorded in any office

in this State for the pmiwse of effectuating
its incorporation.

§ 2. No corporation heretofore organized
or doing business under the aforesaid act
shall, by change or amendment of its name,
use the words "insurance" or "safe de-

posit " or " trust company " or " bank " or
any of them as part of its name, and no
certificate of change or amendment shall be
hereafter received for filing or record or be
filed or recorded in any office in this State
for the purpose of effectuating such change.

§ 3. Nothing herein contained shall, how-
ever, be construed to apply to or affect the
name of any corporation whose certificate

of incorporation has heretofore been filed

with the secretary of this State.

Supplement of April 23, 1897; P. L., p. 274.

Certain acknowledgments of deeds by cor-
porations validated.

§ 2. That the acknowledgments and rec-

ords of any and all deeds of conveyances of

land, tenements and real estate situate with-
in this State heretofore made, executed and
delivered by any corporation organized un-
der the laws of this State, and having for its

object the purchase, improvement or sale of
lands, but which deeds have been acknowl-

edged by an officer of the grantor coi-pora-

tion instead of having been proved by a sub-
scribing witness thereto, be and the same .are

hereby declared as good, valid and effectual
as if the same had been duly proved; Pro-
vided, Said deed or deeds shall have been
recorded in the clerk's or register's office of
the county wherein such lands are situated,
for five years last past.

An act to cure defective acknowledgment of

conveyances by corporations. Approved March 11,

1885.

Expense of investigating corporations de-
linquent in making returns.

§ 3. On the neglect or refusal of a corpora-
tion incorporated under the laws of this

State or doing business therein, to furnish
the information prescribed by law to any
State official required to publish a report on
the standing and condition of such corpora-
tion, the expenses of the investigation au-
thorized to be made because of such neglect
or refusal shall be borne by said delinquent
corporation and may be recovered therefrom
in an action of debt in any court of compe-
tent jurisdiction in this State by the person
authorized to make siich investigation.

An act relative to the expense of Investigating

corporations delinquent In making returns. Ap-
proved April 21, 1896.

Annual reports to commissioner of bank-
ing and insurance.

§ 4. All domestic and foreign corporations,
and societies and all resident and non-resi-

dent firms and individuals, now required by
law to make annual reports to the commis-
sioner of banking and insurance of this

State, shall hereafter file such annual re-

ports with said commissioner on or before

the thirty-fi; st day of .January in each year;

and that the commissioner of banking and
ln.?urance of this State, shall make report

as of the thirty-first day of Decembf^r of each
year and present the same in writing to the
governor at the earliest practicable day after

the termination of the time limited for fil-

ing annual reports with him.

An act regulating the time within which an-

nual reports shall be filed with the commissioner
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of banking and insurance and regulating the an-

nual report to be made by such commissioner.
Approved April 21, 1896.

Payment of wages by certain corporations
every two weeks.

§ 5. (1) Every manufacturing, mining or
quarrying and lumbering corporation, part-

nership, association and establishment in

this Stnte employirg perse ns in the busi-

ness of manafacturing, miuiug or quariyin.q-,

shall pay at least every two weeks, in law-
ful money of the United States, each and
every employe engaged in its business, or

other representatives, the full amount of

wages due to such employes up to within
twelve days of such payment; Provided,
however, That if at any time of payment the
employe shall be absent from his regular

place of labor, and shall not receive his

Avages through a duly authoi-ized represen-

tative, he shall be entitled to said payment
at any time thereafter upon demand.

2. No assignment of future wages pay-
able every two weeks, under the provisions

of this act, shall be valid if made to the
employer or eiuployers from whom such
Avages are to become due, or to any pei&on
on behalf of such employer or employers,
or if made or procured to be made to any
perf-on for the purpose of relieving such
employer or en;ployers from the obligation

to pay weekly under the provisions of this

act.

2. It shall not be legal for any such com-
pany or establishment, or the agent of any
f-uch company or establishment, to enter into

cr make any agreement with atiy employe
for the payment of the wages of any such
employe otherwise than as provided in sec-

tion five of this act except it be to pay such
wages at shorter intervals than every two
weeks, and that every agreement made in

violation of this act be and the same is

hereby declared to be null and void; And
provided. That each and every one of such
employes with whom any agreement, in vio-

lation of this act, shall be made by any such

person, company, establishment or agent,

shall have his or her action and right of

action against any such partnership, asso-
ciation, company or establishment for the
full amount of such wages in any court of

competent jurisdiction in this State.

4. Any employer or employers who may
violate any of the provisions of this act
shall be guilty of a misdemeanor, and shall

be punished l>y a fine not exceeding tAVO

hundred dollars anel not less than fifty

dollars for each vi^!ition, to be paid to the
people of the State, at the discretion of the
court; Provided, That an action for such vio-

lation la comneiced Avithin thirty days from
the date thereof.

5. The factory inspector of this State,

and his deputies shall bring an action against
any employer or employers who neglect to

comply with the provisions of this act for

a peilod of two Aveeks after having been
notified in writing by said inspector or his

deputies that such action will be brought;
and it is hereby made the duty of the county
prosecutors of the pleas to appear in behalf
of such proceedings brought hereunder by
the factory inspector or his deputies.

6. When any employer or employers
against Avhom action is brought under this

act fail to appear, after having been duly
served with the process, the default shall

be recorded, the allegations in the complaint
taken to be true and judgment rendered ac-

cordingly.
7. When judgment is rendered upon any

complaint for the violation of any of the

provisions of this act the court may issue

a Avarrant of distress to compel the payment
of the penalty prescribed by law, together
with costs.

8. The provisions of this act shall not
apply to or affect any contract now existing

or that shall hereafter be entered Into be-

tAveen any manufacturing or corporation and
employe or employes or any bona fide trades

union or labor organization.

9. All acts and parts of acts Inconsistent

with the provisions of this act be and the

same are hereby repealed.

An act to provide for the payment of wages

every two Aveeks. Approved April 16, 1896.
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CONSOLIDATION:
*

of corporations 45
joint agreement of directors 45
agreements, contents 45

to be submitted to stockholders 45
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of corporations, agreements, filed with secretary of state 45

fees for filing 48

regarded as one corporation 45

rights and franchises to be vested 4^
dissenting stockholders, rights 46

piirchasG of stock of 46

bonds and mortgages 46

CONTRACTS:
laws impairing obligation of 5

of directors with corporation 16

CORPORATION:
created bj' general laws 5

special privileges to, prohibited 5

rights to lay down railroad tracks 5

powers conferred by general law 5

general powers 7

taxation of property of 46

DEBTS, CORPORATE:
holders of preferred stock not liable 18

stockholders liable to amount of unpaid stock 20

directors liable, for failure to publish notice of decrease of stock 23

actions against officers or stockholders for 42

officers or stockholders who pay, may recover 43

not to pay, until execution against corporation returned unsatisfied 43

DECREASE:
of capital stock, how effected 23

DEVISE:
to corporation .• •'

• • 9

DIRECTORS:
by-laws to determme number 10

may make by-laws 15

business managed by 15

chosen by stockholders 15

election, by-laws to provide manner and place 15

classes, terms of office 15

one to be a resident 15

powers of 15

trustees for stockholders and creditors 16

to act as board 16

contracts with corporations 16

DIRECTORS:
vacancies, how filled 1

'

assessments, may make 20

notice, how given 20

location of office, change 23

decrease of capital stock 23

dividends, unlawful, liability for 23

voluntary dissolution, resolution 24

to produce books and list of stockholders at elections 24

election of, to be by ballot 2o

poll, open for how long 25

stockholder entitled to one vote for each share 25

proxy good for three years ^
must be stockholders -^

failure to elect not to dissolve 27

investigation of election, by supreme court ^
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list of, to be filed annually 28
meetinga outside state 28
liability for failure to post corporate name 29
dividends to be declared annually 29
trustees for creditors, upon dissolution 32

powers and liabilities 32
payment of claims 33

duties in case of insolvency 33
conveyances when insolvent 34
fraudulent appropriations by 58

accounts 58
statements and reports 58

when not excused from testifying 59
remedy at law or equity against, not to be affected 59
false stock, issued by 59

DISSOLUTION:
corporations may provide for 10
voluntary, resolution of directors 23

publication of resolution 23, 24
meeting of stockholders 24

consent to be filed 24
certificate 24
directors, trustees upon 32

court of chancery may appoint receiver 32
powers of receiver 32
jurisdiction of court of chancery 33

trustees or x*eceivers to pay claims 33

action not to abate by
.^

33

copy of decree to be filed 33
DIVIDENDS:

on preferred stock 18

unlawful, liability of directors for 23

declared annually 29
DURATION:

of corporate existence, certificate to state 14

ELECTION:
list of stockholders made for 24

penalty for failure 24

directors to produce 24

of directors, to be by ballot 25

poll, open how long 25

one vote for each share 25

proxy good for three years 25
right to vote 25

executor, etc., may vote at 26

pledgor may vote 26

stock owned by corporation 26

stock-book to determine right to vote 26

failure to hold, not to dissolve 27

justice of supreme court may order to be held 27
investigation of, by supreme court 27

EMPLOYES:
wages payable every two weeks 65

EXECUTION:
against corporation, schedule to be furnished 33

satisfaction by debts due corporation 33
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on shares of stock, sale 60
cashier or other officer to give certificate of shares 61

proceedings when a non-resident 61
EXISTENCE, CORPORATE:

certificate to state duration 14
dates from filing certificate 15
extension of, how made 22, 50

after dissolution 31, 32
fees for filing certificate 48

extension, of stock yard companies 50

FALSE:
certificates or notice, liability of officers for 31

FEES:
for filing amendment of charter 22

certificate of incorporation 48
increase of capital stock 48
on consolidation or merger 48
extension of corporate existence 48
other changes, certificates 48

FOREIGN CORPORATION:
when may maintain actions 8

list of officers, directors, etc., to be filed 28

service of summons on 41

may acquire real property 43

subject to provisions of act 43

copy of charter to be filed 43

designation of agent for service of process 44

certificate of authority 44

until obtained not to transact business 44

agent, appointment in case of death 44

penalty for failing to comply with conditions 44

fees same as imposed by other states 44

service of prerogative writ 44

effect of failure to make return 45

FORMATION:
of corporations, for what purposes 13

FRANCHISE:
quo warranto against illegal users. (See Quo Warranto) 62

incorporators may surrender 24

FRANCHISE TAX:
upon what corporations 51

reports to state board of assessors 51

penalties for false or failure to make 51

amount of 5*-

duties of state board of assessors 52, 53

action to collect 53

injunction, until paid 53

not to apply to foreign insurance companies 53

application, generally '"^

constitutionality "3

how computed '^*^' 54

exemptions 54

injunction proceedings 54

charter void for non-payment '^

list of delinquents, comptroller to furnish 54
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proclamation of forfeiture, by governor 54

filed in office of secretary of state 55
penalty for exercising powers after 55

proceedings against corporations in arrears 55
governor may correct mistakes 55
review of unjust or excessive assessment 55
surety companies to pay, on gross premiums 5G

FRAUDULENT:
appropriations by officers and directors 58
accounts 58
statements and accounts 58

GOVERNOR:
proclamation repealing charters of corporations for non-payment of tax 54
correction of mistakes in assessment 55
may renew void charters 56

HYPOTHECATED

:

stock, pledgor may vote 26

INCORPORATION:
quo warranto to inquire into legality of 13
certificate of. (See Certificate of Incorporation) 14

INCORPORATORS:
may surrender franchise, etc 24

death of, survivors may designate others 48
INDICTMENT:

against corporation, service of summons 59

proceedings after return " served " or " summoned " 59
when process cannot be served GO

INJUNCTION:
to restrain insolvent corporation 34

until corporation pays franchise tax 53

INSOLVENCY:
directors to present books, etc., at meeting of stockholders 33
property not to be sold or conveyed in case of 34
assignment and transfer 34

proceeding.s in chancery 34
injunction, when proven 34

appointment of receiver 35
receiver, powers and duties 35

bond and oath 36

all property vests in 37

reconveyance to corporation 37
may send for papers 37

examination of witnesses 37

may search 37

removal 38
inventory to be furnished 38

payment of claims 38

claims to be proved 38

to be on oath 38
examination of witnesses in respect to 38
trial by jury to determine : 38

appeals from determinations of 38
substituted as party 39
death not to abate actions 39
court may order to sell lands 39
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INSOLVENCY— (Continued): Page.

receiver, laborers and workmen to have lien 39
priority of such liens 40

distribution of assets 40

INVENTORY:
of property of insolvent corporation 38

INVESTIGATION:
of elections by supreme court 27

of corporations delinquent in making returns 64

LABORERS:
to have lien on assets 39

LIEN:
of laborers and workmen on assets 39

who are entitled 39

priority of 40

LIST:
of corporations, secretary of state to compile 48

of stockholders to be made before election 24

open to inspection, forfeiture 24

to bo presented at election 24

of officers and directors to be filed 28

fees for filing 48

MEETINGS (See Elections):

first, how called 18

publication of notice 18

vote by proxy : 18

manner of calling and conducting 18

quorum 18

for change of certificate of incorporation 22

for voluntary dissolution 24

of stockholders within state 28

of directors outside of state 28

when called by stockholders 29

JilBRGER:
of corporations 45

agreement of directors ^^

contents *•*

to be submitted to stockholders "^^

filed with secretary of state "15

fees for filing "^^

regarded as one corporation *'

rights and franchises to be vested "^^

dissenting stockholders, rights "^^

purchase of stock of
"*"

bonds and mortgages

MUNICIPAL CORPORATION:
not to aid corporation

MUTUAL ASSOCIATIONS:
48may have capital stock

NAME, CORPORATE:
corporation to have succession by *

certificate to state

similar name not assumed

change of, certificate changed
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NAME, CORPORATE- (Continued): Page.
change of, fees for filing 4g
to be displayed at principal ofiice 29
certain words not to be used g4

OFFICES:
out of state 13
principal, certificate to state location 14

change of 22
New Jersey, certificate and report to give 28

OFFICERS:
corporation may appoint 9
how chosen 17
powers of, generally 17

additional 17

vacancies, how filled 17
list of, to be filed annually 28
liability for false certificates and statements 31
actions against, for liability to pay debts 42
not to pay debts, until corporation fails 43
actions for liabilities created bj laws of other states 50

fraudulent statements and accounts 58

appropriations by 58

when not excused for testifying 59

PARTIES:
to an action, who are 8

PERSONAL ESTATE:
corporation may maintain and defend 9

bequest to corporation 9

out of state, corporation may hold 13

PLEADINGS:
declarations in, decisions 8

POWERS, CORPORATE:
grant of, generally 7

incidental 11

implied 11

PREFERRED STOCK:
corporations may issue 18

limitation of amount 18

provisions respecting 18

PREROGATIVE WRIT:
service on foreign corporation 44

effect of failure to make return 45

PRESIDENT:
corporations shall have 17

how chosen 17

to be a director 17

PRINCIPAL OFFICE:
certificate to state location 1^

change of 22

location of, to be filed annually 28

fees for filing 48

name of agent in charge of 28

meetings of stockholders at 28

stock and transfer-books kept at 28

name of corporation posted at 29
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PROMOTERS: Page.
rights of 31

PROPERTY:
not to be taken without compensation 5
state or municipal corporation not to give 5
out of state, corporation may hold and convey , 13

PROXY:
stockholders may vote by 18
good for three years 25

PURPOSES:
for Tvhich corporation may be formed 13

QUORUM:
at meeting of stockholders 18

QUO WARRANTO:
to inquire into legality of incorporation 13
proceedings against usurpers of franchise 62
information presented by attorney-general 62
appearances 62
judgment and costs 62
reasonable time to plead 62
information by relator 62
relator to give bond 62
pleadings by relator 63
demurrers 63
judgment of ouster 63

REAL ESTATE:
corporation may hold and convey 9
mortgage 9
devise to corporation 9
out of state, corporation may hold 13

foreign corporation may hold and convey 43

RECEIVER:
appointment upon dissolution 32
payment of claims . ; 33

in insolvency proceedings, appointment 35

powers and duties 35, 36

oath and bond 36

all property vests in 37

reconveyance to corporation 37

may send for papers 37

examination of witnesses 38

searches 37

removal 38

majority may act 38

inventory to be furnished 38

claims, payment of 38

to be proved 38

examination of witnesses 38

trial by jury to determine 38

appeals from determinations 38

substituted as a party 39

death not to abate action 39

court may order to sell lands 39

laborers and workmen to have lien 39

priority of such liens ^
compensation .'

distribution of assets

40
40
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REMOVAL: Page.

of receivers or trustees 38
REORGANIZATION:

,

property, etc., sold by court, purchasers to become new corporation otJ

purchasers to meet and organize 57
to adopt name and seal 57
to fix capital stock 57
may issue preferred stock 57
may borrow money and provide for repayment 57

statute against usury, not to be pleaded 57
certificate to be filed in office of secretary of state 57

BEORGANIZED COMPANY:
after insolvency may issue bonds and stock 37

REPEAL:
charter subject to 12
of act, not to impair remedies 12
of acts, by corporaton act 49

REPORTS:
to give address of N. J. office T 28
false, liability of officers for 31

fees for filing 48

of certain corporations to state board of assessors 51

penalty for false, or failure to make 51

to commissioners of banking and insurance 64

SEAL:
corporation may have 9

SECRETARY:
corporation shall have 17

how chosen 17

oath and duties •. 17

SERVICE:
of process on corporation 41

on foreign corporation 41

publication, order for 42

of prerogative writ on foreign corporation 44

STOCK:
state or municipal corporation not to own 5

transfer, by-laws to regulate 10

classes, certificate to describe 14

corporation may create kinds of IS

preferred, provisions respecting 18

certificate of 19

shares personal property 19

how transferable 19

transfer for collateral 19

assessments, directors may make 20

sale, for failure to pay 21

notice of sale , 21

shares, change of par value 22

books, contain names, etc., of stockholders 24

to determine right to vote 26

each share entitled to one vote 25

pledgor may vote 26

owned by corporation not to be voted , . , , 26
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I Page.
property purchased with 30

value of, when conclusive 30
in certain corporations, corporations may take 31
reorganized company may issue 37
lost certificates of, new to be issued 47

proceedings in case of refusal to issue new 47
hearing by court 48

false, not to be issued 59
salg on execution 60
certificate of shares, officer to give 61

when officer is a non-resident 61
capital, certificate to state amount 14

certificate of payment 21

penalty for failure to make 21

increase or decrease amendment 22
decrease, how effected 23

to be paid in money 30
mutual associations may have 48
reorganized company may fix 57

STOCKHOLDERS:
directors must be ; 15

election of directors 15

by-laws to provide manner and place 15

may vote by proxy 18

meetings, by-laws to provide for 18

quorum 18

voting 18

of preferred stock, liabilities 18

certificates issued to 19

liable for unpaid stock 20

action to recover on unpaid stock 20

assessments on stock of. (See Assessments) 20

meetings, for change of certificate 22

for dissolution 24

consent to dissolution 24

certificate of dissolution 24

names, etc., in stock-book 24

list of, to be prepared before election ^
open to examination 24

forfeiture for failure to permit examination 24

one vote for each share 25

proxy good for three years 25

right to vote 25

only, can be directors 26

meetings at principal office 28

when called by -"

dividends to be declared 29

meetings on insolvency 3^

action against, for debts "*-

not to pay debts, unless corporation fails 43

meetings for consolidation ^ • *''

dissenting to consolidation 4°

proceedings to purchase stock ^
action not maintained, for Ifabilitics created in nther states 50

STOCK YARD COMPANIES:
extension of corporate existence ^
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SUBSCRIBERS: Page,

certificate to state names 14
SUBSCRIPTIONS:

aggregate to equal capital stock 14
stockholders bound to pay 20
actions to recover. (See Assessments) 20
to stock of one corporation by another 31

SUCCESSION:
corporation may have 7

SUE AND BE SUED:
corporations may 7

SUMMONS:
service of, on corporation 41

on foreign corporation 41
defendant considered as appearing, when 42
proceeding when returned "not served" 42
order for publication 42
corporation not to convey lands after publication ; 42
on indictment of corporation, issue and service 59

proceedings after return " served " or " summoned " 59
proceedings when process cannot be served 60

SURETY COMPANY:
franchise tax on gross premiums 56

TAXATION:
corporations subject to, as individuals 46

power of imposing 47

exemptions 47

franchise tax. (See Franchise Tax) 51
TRANSFER:

of stock, by-laws to provide for 10
how made 19
for collateral security 19
books to be kept 24

TREASURER:
corporation shall have 17
how chosen 17

bond 17
TRUSTEES. (See Directors; Receivers.)

ULTRA VIRES:
decisions respecting .' 18

VACANCIES:
in office, how filled 17

VOLUNTARY DISSOLUTION. (See Dissolution.)

VOTING. (See Elections.)

WAGES:
payable every two weeks 65

WINDING UP:
of corporations. (See Dissolution) 31

WITNESSES:
receiver may examine 37

WORKING CAPITAL:
,

may be reserved 29
WORKMEN. (See Laborers) 39
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COJS'ISTITUTIOJS' OF ISTEW YOEK-1894.

PART I.

CONSTITUTIONAL PROVISIONS.

ARTICLE I.

Sec. 6. Taking property for public use.

7. Compensation for taking private property.

AUTICLE VII.

Sec. 1. State credit not to be given.

ABTICIiE VIH.
Sec. 1. Corporations, formation of.

2. Dues of corporations.

3. Corporation, definition of term.

9. Credit or money of the State not to be
given.

10. Counties, cities and towns not to give or

loan credit.

ARTICLE I.

Taking property for public \ise.

§ 6. * * * No person shall, etc. * * *

nor sball private property be taken for pub-
lic use, without just coropensation.

Froperty cannot be taken by act of legislature

for a purpose not of a public nature. Powers v.

Bergen, 6 N. Y. 358, 367; Matter of City of Buf-

falo, 46 N. Y. St. Rep. 81.

Lands owned by a private individual or cor-

poration and devoted to use as a private ceme-

tery may be condemned for public use. Matter

of Bd. of Street Opening, 133 N. Y. 329.

A law depriving an owner of property of Its

beneficial use and free enjoyment or Imposing

restraints materially affecting the value, without

legal process or compensation, is unconstitutional.

Forster v. Scott, 136 N. Y. 577; 32 N. E. Rep. 976.

The owner of lands adjoining a navigable river

in which tide ebbs and flows has no property In

the land below high-water mark and is not enti-

tled to compensation foT the taking for a public

use. Gould V. Hudson R. R. Co., 6 N. Y. 522,

distinguished in Rumsey v. N. Y. & N. E. R. R.

Co., 114 X. Y. 423, 420, and overruled in S. C, 133

N. Y. 79, 85.

Right to maintain a watercourse Is " property "

protected by the Constitution and cannot be Im-

paired without compensation. Arnold v. Hudson

R. R. Co., 55 N. Y. 661.

The right to enjoy property free from smoke,
gas, steam, cinders, etc., caused by the operation
of an elevated road is properly within the consti-
tutional meaning and cannot be taken without
compensation. Abendroth v. Manhattan Ry. Co.,
19 Abb. N. C. 247.

The owner of gypsum In lands over which high-
way runs, who Is not owner of land, is entitled to
compensation. People ex rel. v. Eldredge, 3 Hun,
541.

A stream in which riparian owners have vested
rights is private property and cannot be made
a public highway by statute without compensa-
tion. Morgan v. King, 35 N. Y. 454.

Right to maintain a toll bridge is private prop-

erty. Matter of Hamilton Avenue, 14 Barb. 405.

But diminution of Its value by opening a free

bridge in a neighborhood la not a " taking

"

within the constitutional provision. Id.

Franchise of a street railroad is property aud
entitled to constitutional protection. People v.

O'Brien, 111 N. Y. 1, 40; 18 N. E. Rep. 692.

The power to take private property for public

use is inseparable from the sovereign power of

the State, and the Constitution merely regulates

it by requiring that just compensation be made
to the owner. Matter of Furman Street, 17 Wend.
G49.

The right to take for a public use may be dele-

gated by the sovereignty. Bloodgood v. The Mo-

hawk & H. R. R. Co., 18 Wend. 59.

The statute granting a railroad corporation the

right to take, need not specify the land to be

taken, but can delegate to the corporation the

right to choose. BufCalo & N. Y. R. R. Co. v.

Brainerd, 9 N. Y. 100.

If use be public legislatures are sole judges as

to whether benefit is such as to warrant delega-

tion of power. Matter of Townsend, 39 N. Y. 171.

And an act is not unconstitutional because the

power is delegated to a foreign corporation. Id.

There must be a public use to authorize a tak-

ing. In re Albany Street, 11 Wend. 148; In re

John and Cherry Streets, 19 Id. 676; Varlck v.

Smith, 5 Paige, 137; Cochran v. Van Sulley, 20

Wend. 3G5; Bloodgood v. The Mohawk & Hudson

R. R. Co., 18 Id. 59; Embury v. Connor, 3 N. Y.

Sll.
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Legislature may authorize a municipality to

take for public use. Heyward v. Mayor, etc., 7

N. Y. 314.

Taking land for a railroad Is a public use.

Buffalo & N. Y. R. R. Co. v. Bralnerd, 9 N. Y.

100; People v. Law, 34 Barb. 494.

But under the provisions of the general railroad

act a corporation can take only so much and
such land as the proper execution of its corporate

purposes requires and renders necessary. Mat-

ter of South Beach R. R. Co., 119 N. Y. 141.

Construction of a street surface railroad in a

city street is not such an infringement of the

Tested rights of an abutting owner as to require

compensation. Clark v. Rochester City & B. R.

R. Co., 18 St. Rep. 903; citing People v. Kerr, 27

N. Y. 188; Killinger v. Forty-second St. R. R.

Co., 50 id. 206; Mahady v. Bushwick R. R. Co.,

91 id. 148.

Use of street by electric light company is a

public use to which street may be devoted and
compensation Is unnecessary. People ex rel. v.

Thompson, 65 How. Pr. 407.

Laying of gas pipes to supply gas to cities and
towns for lighting streets and public places is for

a public use. Bloomfleld Gas Co. v. Richardson,

63 Barb. 437.

Acts passed authorizing supply of water to city

of Mlddletown for " public and private purposes "

are constitutional. Words " and private pur-

poses " are surplusage. Matter of Mlddletown, 82

Js. Y. mo. See, also, Stamford Water-Works Co.

V. Stanley, 39 Hun, 424.

Preservation of public health is a public pur-

pose and act providing for drainage (L. 1869, ch.

688) is constitutional. Matter of Ryers, 72 N. Y. 1.

Provision in an act authorizing condemnation of

land for park purposes that city may sell such
lands when no longer necessary for park purposes

does not render act unconstitutional as taking

for a use not public. Matter of City of Rochester,

137 N. Y. 243.

The question whether the use is a public one is

a judicial one, to be determined by the courts.

Matter of Deanville Cemetery, 66 N. Y. 569;

Pocantico Water-Works Co. v. Bird, 130 id. 249.

The grant by the legislature of the right to take

Is not conclusive evidence that the use is a public

one. Id.

A possible limited use by a few persons, and
then not as a right, but by way of permission or

favor, is not sufficient to authorize the taking of

private property against the will of the owner.
Matter of the Split Rock Cable Road Co., 128

N. Y. 408.

The erection of an elevated railroad in a street,

which will to some extent obscure the light of the
abutting premises and depreciate their value, is a
taking of such property, requiring compensation.
Story V. N. Y. El. R. R. Co., 90 N. Y. 123.

Where a highway is taken for railroad purposes
compensation must be made to owners of fee.

Trustees, etc., v. Aub. & Roch. R. R. Co., 3 Hill,

567; Fletcher v. Aub. & Syr. R. R. Co., 25 Wend.
462; Bloodgood v. Mohawk & Hudson R. R. Co.,

18 id. 9; Brown v. Cayuga & Susq. R. R. Co., 12
N. Y. 486.

Occupancy and use of lands for purposes of

constructing and maintaining ditches is such an
Interference with the proprietary interests of the
owner as to entitle him to compensation for the
taking. I'eople ex rel. v. Haines, 49 X. Y. 587.

Act which invades ownership must provide for

a certain definite and adequate source and man-
ner of payment. Matter of Mayor, etc., of New
York, 99 N. Y. 569; Sage v. City of Brooklyn, 89
id. 189; Kelly v. Mayor, etc., of New York, 6
Misc. Rep. 516.

Compensation need not be paid before appropria-
tion of land. Bloodgood v. Mohawk & Hudson R.

U. Co., 18 Wend. 9.

It is sufficient if statute provides for securing

the right of compensation; the actual making of
such compensation is not a condition precedent.

Patten v. Elevated R. R. Co., 3 Abb. N. C. 306.

Provision in act providing for compensation one
year after damages are appraised does not render
act unconstitutional. Allen v. Village of Xorth-

vllle, 39 Hun, 240.

Payment of compensation may be deferred un-

til it can be raised by tax. Hammersly v. Mayor,
etc., 50 N. Y. 533; Chapman v. Gates, 54 id. 132.

Act authorizing entry for preliminary survey for

railroad before compensation is made constitu-

tional, if it makes suitable provision for compen-
sation in case land is subsequently taken. Polly

V. Sara. & Wash. R. R. Co., 9 Barb. 449.

Provisions of village charter for local special

assessment, and not imposing a duty upon the

village to pay for land taken are unconstitutional.

Matter of So. Market Street, 67 Hun, 594.

The right to acquire property for public pur-

poses and defer payment cannot be vested in a

private corporation. Dusenbury v. Mutual Tele.

Co., 11 Abb. N. C. 440.

Act of legislature (L. 1853, ch. 62) authorizing

highways to be laid across railroad tracks is not

taking property without compensation. Albany
Nor. R. R. Co. v. Brownell, 24 N. Y. 345.

After judgment has been rendered in an action,

the fruits thereof are rights of property, and an

act of legislature (§ 1440, Code Civ. Pro.) nullify-

ing such judgment, is unconstitutional. Oilman

V. Tucker, 128 N. Y. 190: 28 N. E. Rep. 1040.

Municipal corporation may pass ordinance com-
pelling removal of snow and ice, and penalty for

failure is not depriving of property without com-
pensation. Village of Carthage v. Frederick, 122

N. Y. 268; 25 N. E. Rep. 480.

As to distinction between taxation and taking

private property without compensation. People ex

rel. V. Mayor of Brooklyn, 4 N. Y. 419: Sun
Mutual Ins. Co. v. Mayor, etc., 8 id. 241; Brew-
ster V. City of Syracuse, 19 id. 116.

An assessment for benefit to pay the expense
of a local improvement falls within legitimate use
of taxing power. Stryker v. Kelly, 7 Hill, 9;

People ex rel. v. Lawrence, 41 N. Y. 123, 137.

Act authorizing town to raise money by taxa-

tion for purchase of stock of railroad company is

for a public improvement and is in no sense de-

priving a resident of his property without com-
pensation. Grant v. Courter, 24 Barb. 232; Bank
of Rome V. Rome, 18 N. Y. 38.

Assessments for repaving streets, a species of



^^EW YOEK.

Constitution —Art. i, § 7; Art. viii, § 1.

taxation not covered by the constitutional pro-

hibition. Moran v. City of Troy, 9 Hun, 540.

Legislature may Impose a local tax for con-
struction of canal. Thomas v. Leland, 24 Wend.

*65.

Confirmation of an Irregular and invalid assess-

ment is not taking private property without com-
pensation. Mann v. City of Utica, 44 How. Pr.

334.

A law authorizing assessments without refer-

ence to benefits would be unconstitutional as tak-

ing private property without compensation.
Stuart V. Palmer, 74 X. Y. 183.

Nuisances may be abated by act of legislature

without violating the provisions of the Constitu-
tion. Coe V. Shultz, 47 Barb. Go; Kelly v. Mayor,
etc., of X. Y., 6 Misc. Rep. 516.

This constitutional protection may be waived
by the owner. Embury v. Conner, 3 X. Y. 511;
People V. Turner, 117 id. 227; 22 N. E. Rep. 1022;
Matter of Hand Street, 55 Hun, 132.

And the constitutional objection can only be
raised by the owner. People v. Turner, 117 X.
Y. 227; 22 X. E. Rep. 1022; Waterloo Woolen Mfg.
Co. V. Shanahau, 128 X. Y. 345; 28 X. E. Rep. 258.

The question of just compensation is judicial in

its nature and must be conducted in a court hav-
ing juri-sdiction over the subject-matter. In re
City of Buffalo, 139 X. Y. 422; .34 X. E. Rep. 1103.

Compensation for taking private property.

§ 7. "NYlieii private property shall be taken
for any pu1)lie use, the compensation to be
made therefor, when such compensation is

not made by the State, sliall be ascertained
by a jury, or by not less than three com-
missioners appointed by a court of record,

as shall be prescribed by law. * * *

The jury referred to In this section means a

jury drawn in the ordinary way, but a majority

of them may render a decision. Cruger v. Hud-
son R. R. Co., 12 X. Y. 190.

This section intends that one jury or one com-
mission conducted in a proper manner is to de-

termine finally the rights of the parties where
land is taken for a public use. Schneider v. City

of Rochester, 8 Misc. Rep. 652.

A statute authorizing the common council to

appoint assessors to determine the damages is un-

constitutional. House V. City of Rochester, 15

Barb. 517; Clark v. City of Utica, 18 id. 451.

This section is not a restriction upon the legis'-

lative power to provide for a reassessment of

damages, by a jury, after they have been once
assessed by commissioners. Clark v. Miller, 54

N. Y. 528.

The constitutional provision as to the manner
of ascertaining the compensation to be paid for

private property when taken for public use, may
be waived by the owner. Matter of Hand Street,

55 Hun, 132; Baker v. Braman, 6 Hill, 47; Matter
of Tillage of Middleton, 82 X. Y. 196; Embury v.

Conner, 3 id. 511; Sherman v. McKeon, 38 id. 266;

Menges v. City of Albany, 56 id. 374.

This section does not apply to a case where
property is taken by the State for canal purposes.

Waterloo Woolen Mfg. Co. v. Shanahau, 128 X. Y.
345.

A statute that provides that on an appeal from
an award of commissioners the court may In-

crease or diminish the amount of compensation
to landowners, is unconstitutional under this sec-

tion. .Matter of .Malonc Water-Works Co., 38 X.
Y. St. Rep. 95.

ARTICLE VII.

State credit not to be given.

Section 1. The credit of the State shall not
in any manner l)e jiiven or loaned to or in
aid of any individual, association or corpo-
ration.

ARTICLE Vin.

Corporations, formation of.

Section 1. Corporations may be formed un-
der general laws; but shall not be created
by special act, except for municipal purposes,
and in cases where, in the judgment of the
legislature, the objects of the coi-poration

cannot be attained under general laws. All

general laws and special acts passed pursu-
ant to this section may be altered from time
to time or repealed.

The provision of this section is permissive not

mandatory. Matter of Taxpayers of Kingston, 40

How. Pr. 444.

An act reorganizing an old corporation is not

within this section. Mosher v. Hilton, 15 Barb.

t!."i7. Xnr an act remedying a technical defect In

the organization. Syracuse City Bank v. Davis,

10 Barb. ls,S. Xor an act regulating an «»xistlug

corporation. Attorney-General v. Xorth Am. Life

Ins. Co., 82 X. Y. 172.

A special act for incorporation is not violative

of this section by reason of the existence of a
general law. Whether an act Is necessary or

not Is in the discretion of tlie legislature. People

V. Bowen, 21 X. Y. 517.

The legislature may by special act impose such

conditions, restriction.s and burdens upon railroad

corporations as the public good requires. People

ex rel. v. Boston & Albany R. R. Co.. 70 X. Y. 569.

The legislature may pass a special act requiring

a railroad corporation organized under the general

railroad act to pay a tax upon gross receipts In-

stead of a license fee as before prescribed. Such
act may be deemed an amendment of the charter

of the company, and so within the power reserved

to the legislature by this section. Mayor v.

Twenty-third Street R. R. Co., 113 X. Y. 311; 21

X. E. Rep. 60.

I'nder such reserved power the legislature can-

not deprive a corporation of Its property, or Inter-

fere with or annul Its contract with third per-

sons. Id., citing People v. O'Brien, 111 X. Y. 1;

18 X. E. Rep. 692. See People ex rel. Gage v.

Lohnas. 54 Hun, 604; People v. O'Brien, 111 X.

Y. 2; 18 X. E. Rep. 692; Booth v. R., W. & O.

K. R. Co., 44 X. Y. St. R.p. !•, 11.
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Dues of corporations.

§ 2. Dues from corporations shall be se-

cured by such individual liability of the cor-

porators and other means as may be
prescribed by law.

This does not Include " dues " to directors.

McDowall V. Sheehan, 129 N. Y. 200.

Corporation, definition of term.

§ 3. The term corporations as used in this

article sliall be construed to include all as-

sociations and joint-stock companies having
any of the powers or privileges of corpora-

tions not possessed by individuals or part-

nerships. And all corporations shall have
the right to sue and shall be subject to be
sued in all courts in like cases as natural

persons.

The provision that corporations shall be sub-

ject to be sued in like eases as natural persons,

Is an enabling, and not a restricting one, and sum-
mary proceedings to enforce a liability are valid.

Matter of Empire City Bank, 18 N. Y. 179.

This provision was intended to confer on cor-

porations the capacity to be sued, not to define

cases in which suits may be maintained against
them. Gray v. City of Brooklyn, 10 Abb. (N. S.)

186; Van Vranken v. City of Schenectady, 31 Hun,
516.

A provision in a corporate charter that " all

applications for Injunctions " shall be made only
to the Supreme Court is void, being a violation of

this section. Story v. N. Y. Elevated R. R. Co.,

3 Abb. N. C. 478.

A statute requiring a notice before an action
can be maintained against a municipal corpora-
tion because of personal injuries received from
defective sidewalks, Is constitutional. Smith v.

City of Rochester, 46 N. Y. St. Rep. 727, citing

McNally v. City of Cohoes, 127 N. Y. 350; 27 N. E.

Rep. 1043.

As to liability of joint-stock associations to taxa-

tion under statutes taxing corporations, see People
ex rel. Piatt v. Wemple, 117 N. Y. 136; 22 N. E.
Rep. 937; citing Waterbury v. Merchants' Union
Express Co., 50 Barb. 158; Westcott v. Fargo,
6 Lans. 319; People ex rel. Winchester v. Cole-

man, 133 N. Y. 279; 31 X. E. Rep. 96.

Credit or money of the State not to be
given.

§ 9. Neither the credit nor the money of the
State shall be given or loaned to or in aid
of any association, corporation or private un-
dertaking. This section shall not, however,
prevent the legislature from making such
provision for the education and support of
the blind, the deaf and dumb, and juvenile
delinquents, as to it may seem proper. Nor
shall it apply to any fund or property now

held, or which may hereafter be held, by
the State for educational puiiioses.

[This provision has reference to moneys raised

by taxation throughout the State and paid out

of the State treasury, and does not prevent the
legislature from authorizing a board of super-

visors to impose a tax for the relief of poor
through the instrumentality of a charitable In-

stitution. Shepherd's Fold v. Mayor, etc., of New
York, 96 N. Y. 137; White v. The Inebriates' Home
for Kings Co., 141 Id. 123; 35 N. E. Rep. 1092.]

Counties, cities and to"WTiB not to g^ve or
loan money or credit.

§ 10. No county, city, town or village shall

hereafter give any money or property, or
loan its money or credit to or in aid of
any individual, association or corporation, or
become directly or indirectly the owner of
stock in, or bonds of, any association or cor-

poration; nor shall any such county, city,

town or village be allowed to incur any in-

debtedness except for county, city, town or
village purposes. This section shall not pre-

vent such county, city, town or village from
making such provision for the aid or sup-
port of its poor as may he autliorized by

The caring for tlie poor of a city through the

Instrumentality of a private corporation Is not

prohibited by this section, and Is not a gift of

city money. The Shepherd's Fold v. Mayor of

N. Y., 96 N. Y. 137. And an act providing that

a part of city excise money be paid to the use

of an inebriate asylum for the care of the Inebri-

ates of a certain locality is making a provision

for the support of the poor. White v. The Inebri-

ate Home for Kings Co., 141 N. Y. 123; 35 N. B.

Rep. 1092.

The creation of a liability on towns for dam-
ages occasioned by defective highways and bridges

Is not a gift of the money or property of the

towns to or in aid of an individual within the
meaning of this section. Bidwell v. Town of

Murray, 40 Hun, 190.

An act authorizing a town holding railroad

bonds to exchange them for common stock In

the same railroad is unconstitutional. Town of

Wheatland v. Taylor, 29 Hun, 70.

The creation of a debt for the purchase of lands
outside the city limits for a park, is for a " city

purpose," and therefore valid. Matter of Mayor,
etc., of New York, 99 N. Y. 569.

And the creation of a debt for the construction
and operation of an electric light system by a
city for its own and the use of its Inhabitants
is for a " city purpose." Hequembourg v. City
of Dunkirk, 49 Hun, 550.

Municipalities have the right to compromise a
claim which they dispute, but which in the end
they deem wise and prudent to acknowledge In

part. Hills v. Peeksklll Savings Bank, 101 N. Y.
490.
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PART II.

THE GENERAL CORPORATION LAW, AS AMENDED TO JANUARY 1, 1899.

L. 1890, ch. 503.

An Act in relation to corporations, consti-
tuting chapter 35 of the general laws.

CHAPTER XXXV OF THE GENERAL LAWS.

The General Corporation Law.
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Short title.
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Definitions.

gnalifications of incorporators.

Filing and recording certificates of incor-

poration.

Corporate names.
Amended and supplemental certificates.

Lost or destroyed certificates.

Certificate and other papers as evidence.

Limitation of powers.

Grant of general powers.

Enlargement of limitations upon the

amount of the property of non-stock

corporations.

Acquisition of additional real property.

Ao(inisition of property in other States.

Certificate of authority of a foreign cor-

poration.

Proof to be filed before granting certifi-

cates.

Acquisition of real property in this State

by certain foreign corporations.

Acquisition by foreign corporation of feal

property in this State.

Prohibition of banking powers.

Qualification of members as voters.

Proxies.

Challenges.

Efi'ect of failure to elect directors.

Mode of calling special election of direct-

ors.

Mode of conducting special election of

directors.

Qualification of voters and canvass of

votes at special elections.

Powers of supreme court respecting elec-

tions.
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brought.
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jority.

Directors as trustees In case of dissolu-
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Forfeiture for non-user.
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Laws repealed.
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Construction.

Sec. 37. Law revived.

38. When notice or lapse of time unnecessary.
39. As to acts of directors.

40. Alteration and repeal of charter.

Short title.

Section 1. This chapter shall be known as
the general corporation law.

The General Corporation Law was prepared by
the commissioners of statutory revision and
enacted by the legislature of 1890, taking effect

May 1, 1891. The entire act was amended and
rewritten in 1892, chapter 687. The General
Corporation Law constitutes the first chapter In

the scheme of revision of the corporate laws pro-

posed by the commission. This was followed by
The Stock Corporation Law (L. 1890, ch. 564);

The Business Corporations Law (L. 1890, ch. 567);

The Railroad Law (L. 1890, ch. 565); The Trans-
portation Corporations Law (L. 1890, ch. 566);
The Insurance Law (L. l.s;»2. ch. WM)); The I'.anking

Law (L. 1892, ch. 689); The Membership Corpora-
tions Law (L. 1895, ch. 559), and The Religious
Corporations Law (L. 1895, ch. 723). The Gen-
eral and Stock Corporation Laws do not provide
for the formation of corporations. The former
contains provisions applicable to all corporations,
while the latter contains provisions applicable
to all stock corporations, except as specially ex-
cepted therein. The remaining corporate laws
contain the provisions for the formation of cor-
porations, and the provisions peculiar to the par-
ticular class of corporations to which the law
relates. Wherever a provision of such a law
conflicts with the general or stock corporation
law, it prevails. Gen. Corp. L., § 33. A stock
business corporation to determine the \ayf for
its government must, therefore, look to the Gen-
eral Corporation Law, which contains the pro-
visions applicable to all corporations, the Stock
Corporation Law, which contains the provisions
applicable to all stock corporations, and the Busi-
ness Corporations Law, which contains the pro-
visions peculiar to business corporations as such.

Classification of corporations.

§ 2. A corporation sliall be either:
1. A municipal conx)ration,
A stock corporation,
A non-stock corporation; or,

A mixed corporation.
st(X*k corporation shall be either:

A monied corporation,
A transportation corporation, or
A business corporation.
non-stock corporation shall be either:
A religious corporation, or
A membership corporation.
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A mixed coii)oration sliall be either:

1. A cemetery corporation,

2. A library corporation.
',). A co-operative corporation,

4. A board of trade corporation; or

."t. An agricultural and liortienltural cor-

poration.

A transportation corporation shall be either:

1. A railroad corporation, or

2. A transportation corporation other than
a railroad con)oration.

A membership corporation shall include

benevolent orders and fire and soldiers'

monument corporations.

A reference in a general law to a class of

corporations descrii)ed in accordance with

this classitication shall include all corpora-

tions theretofore belonging to such class.

The term " mixed corporation " refers to a class

of corporations, which, at the time of the enact-

ment of this chapter, the commissioners intended

to include in a " mixed corporations law." Such

chapter was never enacted, and most of the cor-

porations which were to have been included have

been included in the Membership Corporations

iLaw.

Definitions.

§ 3. 1. A municipal corporation includes a

county, town, school district, village and
city, and any other territorial division of

the State established by law with powers
of local government.

2. A stock coii^oration is a corporation hav-
ing a capital stock divided into shares, and
which is authorized by law to distribute to

the holders thereof dividends or shares of

and surplus profits of the corporation. A
conioratiou is not a stock corporation be-

cause of having issued i-eitificates called

certificates of stock, but which are in fact

merely certificates of membership and which
is not authorized by law to distribute to its

members any dividends or share of profits

arising from the operations of the coiiio-

ration.

3. The term non-stock corporation includes

every coii^oration other than a stock coipo-

ratioiL

4. A moneyed corporation is a corporation

formed under or subject to the banking or

the insurance law.

5. A domestic eoi-poration is a corporation

incorporated by or under the laws of the

State or colony of New York. Every corpora-

tion which is not a domestic coi-poration is a

foreign corporation, except as provided by
the Code of Civil Pi'ocedure for the purpose
of construing such code.

Code Civ. Pro., § 3343, subd. 18, post. A cor-

poration created by or under the laws of the

L'nited States is a domestic corporation in the

State in which it is located.]

G. The term directors when used in rela-
tion to coniorations. shall include trustees
or otlier persons, by Avhatever name known,
duly appointed or designated to manage the
affairs of the corporation.

renal Code, § 614, post, defines " directors."

7. The term,, certificate of mcorporation,
shall include articles of association or any
other written instruments required Iiy law
to be filed, to eftVct the incorporation of a
coi1)oration. including a certified copy of an
original certificate of incorporation filed for
such piu'pose in pursuance of law.

8. The term, member of a corporation,
shall include every person having a right to
vote at a meeting of the corjjoration for
the election of directors, other than a person
having a right to vote only upon a proxy.

!). The term, office of a corporation, means
its principal office within the State or prin-
cipal place of business within the State, if

it has no principal office therein.

10. The term, business of a corporation,
when used with reference to a non-stock cor-

poration, includes the operations for the con-
duct of which it is incorporated.

11. The term, corporate law or laws, when
used in any law forming a part of the
revision of the general laws of the State of

which this chapter is a part., means the gen-
eral laws of the State relating to corpora-
tions included in such revision. (Thus
amended by L. 1895, ch. 672.)

Construction of corporate laws. Gen. Corp.

L., § 33. post.

Vnder the Code of Civil I'ror'fHlure a ror]>ora-

tion chartered by Congress is a domestic corpora-

tion, if domiciled in this State. McLanahan v.

Mott, 73 Hun. 131; 56 N. Y. St. Rep. 85 (1893).

Principal office and place of business are sy-

nonymous, and as designated in the certificate

of incorporation is conclusive for the purposes of

taxation. People ex rel. Knickerbocker Press v.

Barker, 87 Hun, 341; 34 N. Y. Supp. 269; 68

N. Y. St. Rep. 149 (1895): aff'd, 147 N. Y. 715;

42 N. E. Rep. 725. For place of taxation of cor-

porations, see Tax L., § 11, post, and cases cited.

Qualifications of incorporators.

§ 4. A certificate of incorpoi'atiou must be
executed by natural persons, who must be of
full age. and at least two-thirds of them
must be citizens of the United States, and one
of them a resident of this State. This se<'-

tion shall not apply to a corporation formed
by the reincoriioration or consolidation of ex-
isting coiiwrations. or to the reorganization
of a corporation upon the sale of the prop-
ertj' and franchises of a previously existing
corporation or otherwise. (Thus amended
by L. 1895, ch. 672.)

Promoters occupy a position of trust and are

liable for concealment of material facts to per-
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sons whom they induce to subscribe to corporate

stock. Brewster v. Hatch, 122 N. Y. 349; 25 X. E.

Rep. oO.".; ?..} X. Y. St. Rep. 527 (1890).

A preliminary agreement between promoters

and incorporators who became stockholders and
trustees of a corpoi-ation is bindiiij: <iii the cor-

poration. Burden v. Burden, 8 App. Div. 160

(1S96).

Where the promoter of a water company en-

gaged to pay the plaintiff for his services in se-

curing the right of way, etc., before organiza-

tion, and he lieoame its president with members
of his family as principal officers, it was held

that the company was liable for the amount
agreed upon. Oakes v. Cattaraugus Water Co.,

143 N. Y. 430; 38 N. E. Rep. 461 (1894).

Comparatively slight evidence is necessary to

establish that a corporation formed by the mem-
bers of a preceding partnership assumed the con-

tracts of the firm. Hall v. Herter Bros., 83 Hun,
19; 31 N. Y. Supp. 692; 64 N. Y. St. Rep. 378 (1894).

The liability of promoters for misrepresentation

in procuring subscriptions extends to all those

who are induced by their agents to subscribe to

the stock. Walker v. Anglo Mortgage & Trust

Co., 72 Hun, 3.34 (1893).

A corporation upon its organization becomes
bound by an agreement between its promoters
made in furtherance of the objects for which
the corporation was formed. Rogers v. N. Y. &
Texas Land Co., 134 N. Y. 197; 32 N. E. Rep.

27; 48 X. Y. St. Rep. 263 (1892).

The corporation becomes liable for services

rendered by a promoter to the incorporators if

for its benefit and accepted by them. Harrison
V. Vermont Manganese Co., 1 Misc. Rep. 402; 49

N. Y. St. Rep. 873 (1892).

Where an agreement is made with parties car-

rying on a business which afterward becomes a

corporation by the same name and the corpora-

tion enjoys the fruits of the agreement, it can-

not defend an action against it on the ground
that it was uninconiorated at the time the agree-

ment was made. Bommer v. American Spiral

Spring Co., 81 X. Y. 4G8 (1880)-

A corporation is not bound by the promises of

its chief promoter in reference to stock, made
without its authority. Dillon v. Commercial Cable

Co., 87 Hun, 444; 68 X. Y. St. Rep. 449 (1895).

Promoters are liable for work and material

furnished on their order, if the company is never
organized, as individuals. Hub Publishing Co.

v. Richardson. .{7 X. Y. St. Rep. 541 (1891).

Filing and recording certificates of incor-
poration.

§ 5. P^very certificate of incorporation and
amended or sii])pleniental certificate liere-

after executed sliall Ite in tlie Knfrlisb lan-

guage, and, except of a religious, cemetery,

moneyed, municipal or fire departmi'Ut cor-

poration, sliall he flli'd in the office of the

secretary of State, and shall he hy him duly

recorded and indexed in hooks specially pro-

vided therefor: and a certilied copy of sucli

certificate or amended or supplemental cer-

tificate with a certificate of the se<-retiiiy of

State of such filing and record, or a dupli-

cate original of such certificate or amended
or supplemental certificate shall be filed and
similarly recorded and indexed in the office

of the clerk of the county in which the office

of the con)oration is to be located, or. if it

be a non-stock corporation, and such county
be not determined upon at the time of exe-
cuting the certificate of incorporation, in

such county clerk's office as the judge ap-
proving the certificate shall direct. All taxes
required by law to be paid before or upon
incorporation and the fi'cs for filing and re-

cording such certificate must be paid before
filing. No coiTJoration shall exercise any cor-

porate powers or privileges until such taxes
and fees have been paid. (Thus amended
by L. 1895, ch. G72.)

Organization tax. Tax L., § 180, post. Fees
of secretary of State, for filing, ten dollars; for

recording, fifteen cents per folio. Fees of county
clerk, for filing, six cents; for recording, ten

cents per folio. Executive L., § 26, p. 78; Code
Civ. Pro., § 3304, post.

A colorable compliance with the law for its

organization, followed in the case of a railroad

corporation, by the operation of its road for

twelve years made it a de facto corporation, and
not open to question by a third party. Lam-
ming V. Galusha, 81 Hun, 247; 30 X. Y. Supp.

767; 62 X. Y. St. Rep. 709 (1894); aff'd, 151 N. Y.

648; 45 X. E. Rep. 1132.

I'ser alone is not sufficient to establish a cor-

poration. Persons cannot take a charter with
which they have no concern and which belongs

to others and effect a corporation de facto by
pretense of user thereunder. Welch v. Old Do-
minion Mining & Railway Co., 38 X. Y. St. Rep.

916 (1890).

Merely acting as such for however long does not
establish a corporation de facto. DcWitt v. ILast-

ings. -10 Super. Ct. 4(i:{ (1876); aff'd, 69 X. Y.

51S.

Some attempt at organization must be made
in order to constitute a de facto corporation.

Bradley Fertilizer Co. v. South I'ublishing Co.,

4 Misc. Rep. 172; 23 X. Y. Supp. 675; 53 X. Y.

St. Rep. 214 (1893).

A party to a suit, in order to show itself to be

a corporation de facto, must prove the existence

of a law authorizing its Incorporation, proceed-

ings taken for that purpose in professed com-
pliance with the law, and us«'r tlu-rcnndcr. If

the law exists, and the record exliibits a bona

fide attempt to organize under it, very slight

evidence of iiscr beyond this Is all that can be

required. Methodist Epis. Union Cliurch v. Pick-

ett, 19 X. Y. 482 (18.">9); Bank of Toledo v. In-

ternational Bank, 21 Id. 542 (1860).

Parties assuming to act In a corporate capacity

without a legal organization as a corporate body

are liable as partners to those with whom they

contract. Fuller v. Rowe, 57 X. Y. 23 (1S.'>7).

A person coniractiug with a corporation de
facto cannot question Its corponite character.

Whitford V. Laidler, 94 X. Y. 145 (188^{); Eaton
v. Asi.inwall, 19 i<l. 119 (1859); Buffalo & Alle-
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gany R. R. Co. v. Gary, 26 Id. 75 (1862); Com-
mercial Bank of Keokuk v. Pfeiffer, 108 id. 242

(1888).

A defect in the proceedings to organize a cor-

poration is no defense to a stockholder sued to

enforce his individual liability, who has partici-

pated in its acts of user as a corporation de facto,

and appeared as a shareholder upon its books

when the debt for which he is sued was con-

tracted. Eaton T. Aspinwall, 19 N. Y. 119 (1859).

Nor is the fact that such corporation is a cor-

poration de facto a defense to an action by the

corporation for unpaid subscriptions. Buffalo

& Allegany B. R. Co. v. Cary, 26 N. Y. 75 (1862).

It seems where power is conferred upon a

corporation duly formed, it will not be defeated

simply because the corporation has done or omit-

ted some act which may be a cause of forfeiture.

N. Y. Cable Co. t. Mayor, etc., of N. Y., 104

N. Y. 1 (1887).

A corporation organized under an unconstitu-

tional statute, which has assumed and exercised

corporate powers thereunder, is a corporation de

facto. Cose v. State, 144 N. Y. 396; 39 N. B.

Rep. 400; 63 N. Y. St. Rep. 642 (1895).

A writ of niiuulaums may be granted to com-
pel a ministerial officer to exercise his functions.

People ex rel. Derby v. Rice, i29 N. Y. 461; 29

N. E. Rep. 358 (1891); People ex rel. N. Y. Phono-
graph Co. y. Rice, .57 Hun, 486; afC'd, 128 N. Y.

591: 28 X. E. Rep. 251 (1891).

The mere fact that a corporation carries on
business after the expiration of its charter, does

not render the stockholders liable as partners.

Savings Bank v. Walker, 66 N. Y. 424 (1876)..

Corporate names.

§ 6. No certificate of incorporation of a pro-

posed corporation having the same name as

an existing domestic corporation, or a name
so nearly resembling it as to be calculated

to deceive, shall oe filed or recorded in any
office for the purpose of effecting its incorpo-

ration. A coiijoration formed by the rein-

corporation, reorganization or consolidation

of other corporations or upon the sale of

the property or franchises of a corporation,

may have the same name as the corporation oi

one of the corporations to whose franchises
it has succeeded. No coriwratiou shall be
hereafter organized under the laws of this

State with the word bank, insavance, indem-
nity, guarantee or benefit as part of its name,
except a corporation formed under the

banking law or the insurance law. (Thus
amended by L. 1895, ch. 672.)

Proceeding for change of name. Code Civ.

Pro., §§ 2411-17, post. " Actions and proceedings

relating to corporations."

An injunction lies to restrain the simulation

and use by one corporation of the name of a
prior corporation, which tends to create con-

fusion, and enable the corporation to obtain the

business of the prior one. Chas. S. Higgins Co.

V. Higgins Soap Co., 144 N. Y. 462; 39 N. E. Rep.

490 (1895). In this case many of the prior au-

thorities in the State are cited and discussed.

It is unnecessary that there should be a frauds

ulent intent on the part of the corporation. The
mere use of a name which is an infringement Is

sufficient to establish the right to a permanent
injunction. Matter of U. S. Mortgage Co., 83

Hun, 572; 32 N. Y. Supp. 11 (1894).

A corporation must not by using the individual

name of one of its incorporators infringe upon
the name of a prior corporation. De Long v. De
Long Hook & Eye Co., 89 Hun, 399; 35 N. Y.
Supp. 509 (1895); S. Howes Co. v. Howes Grain
Cleaner Co., 19 App. Div. 625 (1897); S. Howes
Co. v. The Howes Grain Cleaner Co., 24 Misc.

Rep. 83 (1898). In the last case, all the prior au-
thorities in the State are collated.

The name " The Tuerk "Water Meter Co." is

an infringement of the name " The Tuerk Water
Motor Co." Tuerk Hydraulic Power Co. v. Tuerk,
92 Hun, 65; 36 N. Y. Supp. 384; 71 N. Y. St. Rep.
154 (1895).

A temporary injunction will not issue restrain-

ing a corporation from using a name similar to the
plaintiff's. Commercial Union Assurance Co. v.

Smith, 18 N. Y. St. Rep. 151 (1888).

A corporation cannot appropriate to its ex-

clusive use words necessary to describe the busi-

ness it is intended to carry on by including them
in its corporate name. Hygeia Water Ice Co.

v'. N. Y. Hygeia Ice Co., 47 N. Y. St. Rep. 71;

19 N. Y. Supp. 602 (1892); aff'd, 140 N. Y. 94;

35 X. E. Rep. 417; 55 N. Y. St. Rep. 566.

The name " Buffalo Commercial Bank " is not
an infringement upon " Bank of Commerce in

Buffalo." Matter of Bank of Attica, 35 N. Y.

St. Rep. 708 (1891).

The name " United States Commercial Agency
& Collecting Co." is an infringement upon the

name " United States Mercantile Reporting Co."
In re U. S. Mercantile Reporting & Collecting

Association, 22 N. Y. St. Rep. 494 (1889). But
see s. c, 115 N. Y. 176 (1889).]

Amended and supplemental certificates.

§ 7. If in the original or amended certifi-

cate of incorporation of any corporation, or
if in a supplemental certificate of anj' cor-

poration any informality exist, or if any such
certificate contain any matter not authorized
by law to be stated therein, or if the proof
or acknowledgment thereof shall be de-

fective, the corporators or directors of the
coiTDoration may make and file an amended
certificate coiTecting such informality or de-

fect or striking out such unauthorized mat-
ter; and the certificate amended shall be
deemed to be amended accordingly as of the
date such amended certificate was filed, and
upon the filing of such an amended certifi-

cate of incorporation, the corporation shall

then for all purposes be deemed to be a
corporation from the time of filing the orig-

inal certificate.

The supreme court may, upon due cause
shown, and proof made, and upon notice to

the attorney-general, and to such other per-
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sons as the court may direct, and upon such
terms and conditions as it may impose,amend
any certificate of incorporation which fails
to express the true object and purpose of the
corporation, so as to truly set forth such
object and purpose.
When an amended or supplemental certifi-

cate is filed, an entry shall be made upon
. the margin of the index and record of the
original certificate of the date and place of
record of every such amended certificate.

The amendment of a certificate under this
section shall be without prejudice to any
pending action or proceeding, or to any rights
previously accrued.

It seems that a statute which authorizes the
filing of an amended certificate in the case of

the omission of any matter required to be stated
therein, is intended only to remedy patent omis-
sions, that is, omissions of things which are re-

quired to be stated and which, being omitted,
mal£e the certificate imperfect on its face. Mat-
ter of N. Y., Lacljawanna & "W. R. R. Co., 25
Hun, 556 (1881). So held under the former law.

Section 7 seems to be broad enough to include
other than patent omissions. For powers of cor-

poration de facto, see § 5, ante, cases cited.

Lost or destroyed certificates.

§ 8. If either of the certificates of incor-
poration shall be lost or destroyed after fil-

ing, a certified copy of the other certificate

may be filed in the place of the one so lost

or destroyed and as of the date of its original
filing, and such certified copy shall have the
same force and effect as the original cer-

tificate had when filed.

Certificate and other papers as evidence.

§ 9. The certificate of iucoiiioration of any
corporation duly filed shall be presumptive
evidence of its incorporation, and any
amended certificate or other paper duly filed

or recorded relating to the incorporation of

any corporation, or its existence or manage-
ment, and containing facts required or au-
thoiized by law to be stated therein, shall

be presumptive evidence of the existence of

such facts. (Thus amended by L. 1895, ch.

672.)

Certified copies evidence with same force as

original. Code Civ. Pro., § 933. A certified copy

of a certificate of incorporation is prima facie

proof that it was duly subscribed by the persons,

whose signatures are attached thereto. Matter

of N. Y., Lackawanna & W. R. R. Co., 99 N. Y.

12; 1 N. E. Rep. 27 (1885); aff'g 35 Ilun, 220.

Limitation of powers.

§ 10. No corporation shall possess or exer-

cise any corporate powers not given by law.

or not necessaiy to the exercise of the powers
so given. The certificate of incorporation of

any corporation may contain any provision

80

for the regulation of the business and the
conduct of the affairs of the corporation,
and any limitation upon its powers, or upon
the powers of its directors and stockholders,
which does not exempt them from the per-
formance of any obligation or the pert"orm-
ance of any duty imposed by law. (Thus
amended by L. 1895, ch. 672.)

Business Corporations Law, § 2, to same ef-

fect as last sentence. Added by amendment of

1895 and thus made applicable to all stock cor-

porations.

Powers, strictly construed.

Whatever privileges granted by the legislature

to a corporation come under review in the courts,

they are to be strictly construed against the cor-

poration; nothing passes but what is granted in

clear and explicit terms. People ex rel. Third
Ave. R. R. Co. v. Newton, 112 N. Y. 39G; 21 N. Y.

St. Kep. 8; 19 N. E. Rep. 831 (1889).

Implied powers.

A corporation has such powers as may be
deemed to be reasonably implied as a means of

carrying out the powers expressly given. Brook-
lyn Heights R. R. Co. v. City of Brooklyn, 152
N. Y. 244; 46 N. E. Rep. 509 (1897); People ex
rel. Tiffany v. Campbell, 144 N. Y. 160; 38 N. E.
Rep. 990; 63 N. Y. St. Rep. 44 (1894); Legrand
V. Manhattan Mercantile Association, 80 N. Y.
638 (1880); O'Grady v. N. Y. Mutual Live Stock
Ins. Co., 10 App. Div. 567 (1.S97); Steinway v.

Steinway & Sons, 17 Misc. Rep. 43 U895).

Ultra vires.

History and limitations of the doctrine. Bath
Gas Light Co. v. Claffy, 151 N. Y. 24; 45 N, E.

Rep. 390 (1896).

The rule is well settled that the plea of ultra
vires should not prevail whether interposed for

or against a corporation, when it will not advance
justice, but will on the contrary accomplish a le-

gal wrong. Rider Life lUift Co. v. Roach, 97
N. Y. 378 (1884); Whitney Arms Co. v. Barlow,
63 Id. 62; Nelligan v. Campbell, 47 N. Y. St. Rep.
576 (1892).

The doctrine of ultra vires has two phases, one
where the public is concerned, the other where the
question is between the stockholder and the
corporation or third parties. No assent of the
stockholders can validate an act where the pub-
lic Is concerned, but acts not thus illegal though
involving a want of power may, if they only
affect the Interest of the stockholders, be made
good by their assent, which may be Implied.

Kent V. Quicksilver Mining Co., 78 N. Y. 159, 185
(1879); Sheldon Hat Blocking Co. v. Eickemeyer
Hat Blocking Co., 90 Id. 607 (1882); Steinway v.

Steinway & Sons. 17 Misc. Rep. 43 (1895).

Where a power exercised by a corporation is

manifestly foreign to its charter, one contracting
with it is bound to know that such contract ia

ultra vires. Jemlson v. Citizens' Savings Bank,
122 N. Y. 135; 25 N. E. Rep. 264 (1890).
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A person contracting with a corporation in

reference to a matter witliin the apparent scope

•of its powers, is not charged with notice of ultra

Tires, and the contract may he enforced. Sis-

tare V. Best, 88 N. Y. 527 (1882); affg. 16 Hun,

611 (1879).

A coi-poratlon cannot plead ultra vires where

it has received the benefit of a contract faith-

fully performed by the other party. Linkauf v.

Lombard, 137 N. Y. 417; 33 N. E. Rep. 472; 51

N. Y. St. Rep. 63 (1893); Woodruff v. Erie Rail-

way Co., 93 N. Y. 6<)9 (1SS3); Tonawanda R. R.

Co. v.N. Y. & Lake Erie R. R. Co., 42 Hun, 496

(1886); Metropolitan Trust Co. v. N. Y., Lake Erie,

etc., R. R. Co., 45 id. 84; Castle v. Lewis, 78 N.

Y. 131 (1879); Whitney Arms Co. v. Barlow, 63

id. 62; Ogdensburg & Lake Catherine R. R. Co. v.

Vermont & Canada R. R. Co., 16 Abb. Pr. (N. S.)

249; aff'd, 4 Hun, 712 (1874); Scott v. Middle-

town, etc., R. R. Co., 12 Week. Dig. 334 (1881);

Peck V. Doran & Wright Co., 57 Hun, 343; 10

N. Y. Supp. 410; 32 N. Y. St. Rep. 405 (1890);

Cunningham v. Massena Springs, etc., R. R. Co.,

63 Hun, 439; 18 N. Y. Supp. 600; 44 N. Y. St.

Rep. 723 (1892); aff'd, 138 N. Y. 614; 33 N. E.

Rep. 1082; 51 N. Y. St. Rep. 933; Schurr v. N. Y. &
Brooklyn Investment Co., 45 N. Y. St. Rep. 645;

18 N. Y. Supp. 454 (1892); Homestead Bank v.

Wood, 1 Misc. Rep. 145; 20 N. Y. Supp. 640; 48 N.

Y. St. Rep. 775 (1S92); Pocautico Water-Works
Co. V. Low, 20 Misc. Rep. 484 (1897); but this rule

does not apply to a case where if the contract

•had never been made, the plaintiff would have
-been entitled to receive all or more than what
was received under it. Metropolitan R. R. Co.

T. Marshall R. R. Co., 14 Abb. N. C. 103, 131

(1884).

Where a contract is ultra vires merely, a court

will not deny to a person contracting with a

•corporation the enforcement of its provisions,

where its validity has been recognized by the
corporation and performance has been accepted

by it, and its invalidity is not asserted in the
pleadings. Palmer v. Cypress Hill Cemetery,
122 N. Y. 429; 34 N. Y. St. Rep. 30 (1890).

A stockholder may by long lapse of time be

estopped from questioning the action of the cor-

poration or of its officers. Warren v. Bigelow

Blue Stone Co., 74 Hun, 304; 56 N. Y. St. Rep.

416 (1893); Sheldon Hat Blocking Co. v. Eicke-

meyer Hat Blocking Co., 90 N. Y. 607 (1S82).

One who has contracted with a corporation

and received and retained the benefits of the con-

tract, cannot set up ultra vires in defense of a

covenant of his contract. Diamond Match Co.

V. Roeber, 106 N. Y. 473; 13 N. E. Rep. 419 (1887).

The fact that a corporation lessee had not

authority under its charter to enter into a lease

will not relieve it from payment of rent for the

period covered by its occupancy. Bath Gas Light

Co. V. Claffy, 151 N. Y. 24; 45 N. E. Rep. 390

(1896).

The carrying on of a business which cannot

be transacted legally by a corporation may be

restrained by injunction at the suit of a stock-

holder. Burden v. Burden, 8 App. Div. 160

(1896).

A corporation engaged in an ultra vires busi-

ness cannot sue, for damages suffered therein,

the agents it employs to carry on the business,

where the stockholders acquiesce therein. Holmes,

Booth & Haydens v. Willard, 125 N. Y. 75; 25

X. E. Rep. 1083; 34 N. Y. St. Rep. 455 (1890).

A corporation cannot as a rule bind its property

by an accommodation indorsement. Fox v. Rural

Home Co., 90 Hun, 365; 35 N. Y. Supp. 896; 70

X. Y. St. Rep. 558 (1895); aff'd, 157 N. Y. in Mem- •

oranda; Nat. Bank v. German American Ware-
housing Co., 116 N. Y. 281; 22 N. E. Rep. 567;

26 X. Y. St. Rep. 675 (1889).

It is ultra vires for a corporation organized to

manufacture goods and sells its product, to pur-

chase goods and sell goods of a similar character

manufactured by others. People ex rel. Tiffany

& Co. V. Campbell, 144 N. Y. 166; 38 N. E. Rep.

990; 63 N. Y. St. Rep. 44 (1894).

It is ultra vires for a corporation organized for

the purpose of printing, publishing and selling

newspapers, to insure the holder of one who has

a copy in his possession against accident. Brisay

v. Star Co., 13 Misc. Rep. 349; 69 X. Y. St. Rep.
472 (1895).

Speculative contracts entered into by savings

banks are ultra vires, and a broker executing

an order of that kind is chargeable with notice,

and the corporation may avail itself of the de-

fense of ultra vires. Jemison v. Citizens' Savings
Bank, 122 N. Y. 135; 25 X. E. Rep. 264; 33 X. Y.

St. Rep. 335 (1890).

It is not ultra vires for a corporation, where
the stockholders do not object, to loan its credit

or mortgage its property for the benefit of its

president individually, ' except as against pre-

ceding creditors. Osborn v. Montelac Park Co.,

89 Hun, 167; 70 X. Y. St. Rep. 406; 35 N, Y.

Supp. 610 (1895); aff'd, 153 X. Y. 672.

A Stockholder of a steamboat corporation can-

not restrain the execution of a contract for pay-
ing to a rival company a sum of money for not
competing over one of its routes. Leslie v. Loril-

lard, 110 X. Y. 519; 18 N. Y. St. Rep. 520; 18 N. E.
Rep. 363 (1888).

Grant of g-eneral powers.

§ 11. Every corporation as sucli lias power,
tbougli not specified in the law under which
it is incorporated.

1. To have succession for the period speci-

fied in its certificate of incorporation or ])y

law, and perpetually when no period is

specified.

Extension of existence. Gen. Corp. L., § 32, post.

2. To have a common seal and alter the
same at pleasure.

Seal may be impressed on instrument or

writing, or substance affixed thereto. Statutory

Construction L., § 13, post. If seal is not adopted,

seal of officers may be deemed corporate seal. Id.

Xeither the corporate seal nor a formal reso-

lution of the managers is necessary for the mak-
ing of a valid contract by corporation. Hoag v.

Lament, 60 N. Y. 96 (1875). See, also, Leinkauf



NEW YORK. 15

General Corporation Law — §§ 11, 12.

V. Coleman, 110 N. Y. 50; 17 N. E. Rep. 389; 16

N. Y. St. Rep. 631 (18S8); "Whitford v. Laidler,

94 N. Y. 145 (1883).

3. To acquire by grant, gift, purchase, de-

vise or bequest, to hold and to dispose of
such property as the pui-poses of the coi-pora-

tion shall require, subject to such limitations
as may be prescribed by law.

Power to take by devise is limited by L.

18G0, ch. 3G0, and L. 1848, ch. 319, § 6, the former
of which limits the amount devisable to benevo-

lent, charitable and similar corporations to one-

half the estate if the testator leaves a hus-

band, wife, child or parent, and the latter of

which requires the devise to be made at least

two months prior to death to a corporation formed
under or subject to the act of 1848 — now revised

in the Membership Corporations Law — Limita-
tion on amount which non-stock corporation can
take. § 12.

4. To appoint such officers and agents as
its business shall require, and to lix their
compensation, and

Directors. Stock Corp. L., § 20. Appointment
of president, secretary, treasurer and other offi-

cers. Stock Corp. L., § 27. Inspectors of election.

Stock Corp. L., § 28.

5. To make by-laws, not inconsistent with
any existing law, for the management of its

property, the regulations of its affairs, and
the transfer of its stocli, if it has any, and
the calling of meetings of its members. Such
by-laws also fix the amount of stock, which
must be represented at meetings of the stock-

holders in order to constitute a quorum, un-
less otherwise provided by law. By-laws
duly adopted at a meeting of the members of

the corporation shall coutrol the action of its

directors. No by-law adopted by the board
of directors regulating the election of direct-

ors or officers shall be valid unless pub-
lished for at least once a week for two suc-

cessive weeks in a newspaper in the county
where the election is to he held, and at least

thirty days before such election. Subdivis-

ions four and five of this section shall not

apply to municipal corporations. (Tbus
amended by L. 1895, ch. 672.)

Directors may make by-laws, subject to those

adopted by members. Gen. Corp. L., § 29, post.

By-laws to prescribe manner of appointing in-

spectors of election. Stock Corp. L., § 28, post.

Manner of transferring stock. Stock Corp. L.,

§ 40. May be adopted at special election of di-

rectors. Gen. Corp. L., § 25, post. Effect of

failure of directors to adopt certain by-laws.

Stock Corp. L., § 22. post. By-laws may require

action of directors to be taken by more than a

majority of a quorum. § 39, post May prescribe

powers and duties of officers. Stock Corp. L.,

S 27, post.

A by-law adopted in pursuance of law has the
force of law. Brick Church v. Mayor, 5 Cow.
538; McDermott v. Board of Police, 5 Abb. Pr.
422.

A by-law must be reasonable and adapted to the
purpose of the corporation. I'eople ex rel. Gray
V. Medical Society, 24 Barb. .570.

Upon the question whether a by-law is reason-

able and in furtherance of the objects of the
corporation, see Matthews v. Associated Press,

136 N. Y. 333; 50 N. Y. St. Rep. y; 32 N. E. Rep.
981 (1893).

An action to have a by-law declared void and
to restrain the directors from enforcing it, Is

not maintaiuable when its enforcement will not
subject the member to injury in person or prop-

erty. Thomas v. M. M. P. Union, 121 N. Y. 45;

30 N. Y. St. Rep. 563; 24 N. E. Rep. 24 (1890);

rev'g 49 Hun, 171.

A corporation cannot alter or amend its by-

laws so as to impair rights which have become
vested. Kent v. Quicksilver Mining Co., 78 N. Y.

159 (1879).

A business corporation cannot, by its by-laws,

so limit the power of its executive officers that

the corporation shall not be liable for ordinary

engagements made by such officers in the trans-

action of the company's business with those who
have no knowledge of such limitation. Rath-
bun V. Snow, 123 N. Y. 349; 33 N. Y. St. Ucp.

600; 25 N. E. Rep. 379 (1890).

A by-law of a press association which prevents

its members from receiving or publishing news
dispatches of any other news association cover-

ing a like territory, is legal and enforcible.

Matthews v. Associated Press, 136 N. i'. 333;

32 X. E. Rep. 981; 50 N. Y. St. Rep. 9 (1893).

A by-law is in the nature of a corporate act,

and a corporation cannot enact or pass it, ex-

cept within the State under whose law it is or-

ganized. Mitchell V. Vermont Copper Mining
Co., 411 Super. Ct. 4<Ki: al't'd, 07 N. "k . 2mi (1>70i.

A private corporation may restrict its mem-
bership, by its by-laws, to such persons as the
incorporators choose to allow to become mem-
bers thereof. People v. Holstein-Frlesian Ass'n,

41 Hun, 439; People v. Franciscus Benevolent
Soc, 24 How. Pr. 216.

A corporation cannot repudiate a note made
in renewal of a previous one on which It has re-

ceived the proceeds merely because it is not Is-

sued as required by its by-laws. Nat. Spraker
Bank v. Geo. C. Treadwell Co., 80 Hun, 363; 30
N. Y. Supp. 77; 61 N. Y. St. Rep. 817 (1894).

Enlargement of limitations upon the
amount of the property of non-stock
corpooations.

§ 12. If any general or special law hereto-
fore passed, or any certificate of inconiora-
tion, shall limit the amount of property a
con)oration, other than a stock corporation
may tike or hold, such coiTtoration may
take and hold propertj- of the value of three
million dollars or less, or the yearly income
derived from which shall be five hundred
thou.sand dollai-s or less, notwithstanding
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any such limitations. In computing the
value of such property, no increase in value
arising othenvise than fi'om improvements
made thereon shall be talcen into account.
(Thus amended by L. 1894, ch. 400.)

Non-stock corporation defined. Gen. Corp. L.,

§§ 2, 3, ante.

For the purpose of estnnatincr the value of prop-

erty which a corporation can take and hold,

where the same is limited, its debts must be
deducted. Wetmore v. Parker, 52 N. Y. 450

(1873).

Acquisition of additional real property.

§ 13. When any coi"poration shall have
sold or conveyed any part of its real prop-
erty, the supreme court may. notwithstanding
any restriction of a general or special law,
authorize it to purchase and hold from time
to time other real property, upon satisfactoi-y

proof that the value of the property so pur-
chased does not exceed the value of the
property so sold and conveyed within the
three years next preceding the application.

Acquisition of property in other States.

§ 14. Any domestic corporation transacting

business in other States or foreign countries
may acquire and dispose of such property as

shall be requisite for such corporation in

the convenient transaction of its business.

Such power is. liowpvor, dependent upon the

will of the State or foreign country in which the

corporation is doing business. Demarest v. Flack,

128 N. Y. 205; 40 N. Y. St. Rep. 383; 28 N. B.

Rep. 645 (1891). See authorities cited under § 15,

as to power of the State to restrict foreign cor-

porations.

Certificate of authority of a foreign cor-

poration.

§ 15. No foreign stock corporation other

than a monied corporation, shall do business

in this State without having first procured
from the secretary of State a certificate that

it has complied with all the requirements of

law to authorize it to do business in this

State, and that the business of the corpora-

tion to be carried on in this State is such
as may be lawfully carried on by a corpora-

tion incorporateil under the laws of this State

for such or similar business, or, if more than
one kind of business, by two or more coiTpo-

rations so incoriwrated for such kinds of

business respectively. The secretary of State

shall deliver such certificate to every such
corporation so complying with the require-

ments of law. No such corporation now do-

ing business in this State shall do business

herein after December 31, 1892, without hav-

ing procured such certificate from the sec-

retary of State, but any lawful contract pre-

viously made by the corporation may be per-

formed and enforced within the State subse-

quent to such date. No foreign stock corpora-
tion doing business in this State without such
certificate shall maintain any action in this
State upon any contract made by it in this

State until it shall have procured such cer-

tificate.

Definition of foreign corporation. Gen. Corp.

L., § 3, ante. License fee to be paid by foreign

corporations doing business within the State.

Tax. L., § 181, and L. 1895, ch. 240, post. Suits

by and against foreign corporation. Code Civ.

Pro., §§ 1779-80, post, "Actions and proceed-

ings relating to corporations," and cases cited.

The power of the State to impose conditions of
this character is almost too well established to
require the citation of authorities. See Phila.

Fire Ass'n v. New York, 119 U. S. 110; Christian

Union v. Yount, 101 id. 352; Bank of Augusta v.

Earle, 13 Peters (U. S.). 519; Pembina Mining
Co. V. Penn, 125 U. S. 181; Norfolk R. R. Co. v.

Pa., 136 id. 114; Charlotte R. R. Co. v. Gibbes,
142 id. .390, 391; Minn. R. R. Co. v. Beckwith„
129 id., at p. 28; Horn Silver Mining Co. v.

New York, 143 id. 305; People v. Formosa, 131

N. Y. 478; 43 N. Y. St. Rep. 654; 30 N. E. Rep.
492 (1892); Demarest v. Flack, 128 N. Y. 205; 40
N. Y. St. Rep. 483; 28 N. E. Rep. 645 (1891).

The procurement of the certificate places the-

corporation on the same basis as a domestic cor-

poration. Lancaster v. Amsterdam Improvement
Co., 140 N. Y. 576; 56 N. Y. St. Rep. 434; 35 N.
E. Rep. 964 (1894).

What constitutes doing business within the-

State. Murphy Varnish Co. v. Connell, 10 Misc.

Rep. 553; 65 N. Y. St. Rep. 817; 32 N. Y. Supp.
492 (1895); Bertha Zinc & Mineral Co. v. Clute, 7

Misc. Rep. 123; 57 N. Y. St. Rep. 70; 27 N. Y.

Supp. 342 (1894); Cooper Mfg. Co. v. Ferguson,
113 U. S. 727. See, also, cases cited under § 182-

of the Tax Law, post, " Taxation of Corpora-
tions."

A corporation which has obtained the certifi-

cate required by this section may enforce a con-
tract made by it before procuring the certifi-

cate. Neuchatel Asphalt Co. v. Mayor, etc., 155
N. Y. 373; Reedy Elevator Co. v. American Gro-
cery Co., 23 Misc. Rep. 520. The effect of these
decisions is to overrule Providence Steam &
Gas Pipe Co. v. Connell, 86 Hun, 319; 67 N. Y.
St. Rep. 196; 33 N. Y. Supp. 482 (1895).

Only contracts made within the State are within
the terms of the section. Am. Broom & Brusb
Co. V. Addickes, 19 Misc. Rep. 36 (1897); Novelty
Mfg. Co. V. Connell, 88 Hun, 254; 68 N. Y.

St. Rep. 697; 34 N. Y. Supp. 717 (1895); Talla-
poosa Lumber Co. v. Holbert, 5 App. Div. 559;
39 N. Y. Supp. 432 (1896); Shelby Steel Tube Co.

V. Burgess Gun Co., 8 App. Div. 444; 75 N. Y..

St. Rep. 267; 40 N. Y. Supp. 871 (1896).

An action on an assigned contract does not
come within terms of section. O'Reilly, Skelly

& Fogarty Co. v. Greene, 18 Misc. Rep. 423; 75
N. Y. St. Rep. 1416; 41 N. Y. Supp. 1056 (1896); nor
a Judgment creditor's action. Schlitz Co. v. Ester,

86 Hun, 22 (1895); nor a replevin action. Amei«-

ican Typefounders Co. v. Conner, 6 Misc. Rep-
391 (1894).
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Affidavit of procurement of certificate is es-

sential to valid attachment. Sawyer Lumber
Co. T. Bussell, 84 Hun, 114 (1895).

Failure to comply with this section is a mat-
ter of affirmative defense. O'Reilly, Skelly &
Fogarty Co. v. Greene, 17 Misc. Rep. 302; 40 N. T.

Supp. 360 (1896).

The statute of another State showing that a

•corporation of a certain liind could be organized

under its general laws and a certificate, executed,

In due form, that the statutor.v requirements

had been complied with, shows an organization

so far valid as to enable the corporation to

transact business in this State. Demurest v.

Flack, 128 N. Y. 205; 40 N. Y. St. Rep. 383; 28

N. E. Rep. 645 (1891); aff'g, 32 N. Y. St. Rep. 675.

So long as a corporation is recognized by the
courts and authorities of its home State, It is

entitled to the same recognition here unless It

appears that it was formed for purposes illegal

here or was doing acts prohibited by the laws of

this State. U. S. Vinegar Co. v. Schlegel, 143

N. Y. 537; 38 N. E. Rep. 729 (1894).

Liability of stockholders in a Kansas corpora-
tion cannot be enforced in this State in an action

at law by a single creditor against a single stock-

• holder for the recovery of a specified sum. Mar-
shal V. Sherman, 148 N. Y. 9; 43 X. E. Rep. 419
<1895).

Where the laws of the State of domicile pro-
vide a special remedy, the statutory liability of
stockholders of an insolvent foreign corporation
cannot be enforced in this State. Cleveland,
Lorrain, etc., R. R. Co. v. Kent, 87 Hun, 829;

68 N. Y. St. Rep. 384 (1895).

Proof to be filed before granting- certifi-
cate.

§ 16. Before granting such certificate the
secretary of State shall require every siicli

foreign corporation to file in his office a sworn
copy in the English language of its charter
or certificate of incorporation and a state-

ment under its corporate seal particularly
setting forth the business or objects of the
corporation which it is engaged in carrying
on or which it proposes to carry on within
the State, and a place within the State which
is to' be its principal place of business, and
designating in the manner prescribed in the

code of civil procedure a person upon whom
process against the coiporation may be sen-cd
within the State. The person so designated
must have an otRce or place of busi-

ness at the place where such coiT)oration is

to have its principal place of business
within the State. Such designation
shall continue in force until revoked by
an instrument in writing designating in

like manner some other person upon
whom process against the corporation

may be ser,-ed in this State. If the

person so designated dies or removes from
the place where the conioration has its

principal place of business within the State,

and the coi-poration does not Avitliin thirty

days after such death or removal designate in

like manner another person upon whom pro-
cess against it may be served within the
State, the secretai-y of State may revoke the
authority of the conioration to do business
within the State, and process against the
corporation in an action upon any lia-

J)ility incurred within this State before
such revocation, may, after such death
or removal, juid before another designation
is made, be served upon the Secretary of

State. At the time of such service the plain-

tiff shall pay to the secretary of State, two
dollars, to be included in his taxable costs

and disbursements, and the secretary of

State shall forthwith mail a copy of such
notice to such corporation if its address, or

the address of any ottieer thereof, is known
to him. (Thus amended by L. 1895, ch. 672.)

Service of summons on foreign corporation,

and designation of person on whom senice of

process may be made. Code Civ. Pro., § 432, post,
" Provisions of Code of Civil Procedure."

A corporation by designating an agent in another
State upon wliom process may be served, does

not thereby change its residence. Douglas v.

Phenix Ins. Co., 138 N. Y. 209; 33 N. E. Rep. 938;

52 X. Y. St. Rep. 104 (1893).

Acquisition of real property in this State
by certain foreign coi*porations.

§ 17. Any foreign corporation created un-
der the laws of the United States, or of any
State or territory thereof, and doing business
in this State, may acquire such real property
in this State as may l)e necessary for its cor-

porate purposes in the transaction of its

business in this State, and convey the same
by deed or otherwise in the same manner
as a domestic coi-poration.

See note to § 18.

Acquisition by foreign corporation of real

property in this State.

§ 18. Any foreign coiTporation may pur-

chase at a sale upon the foreclosure of any
mortgage held by it. or, upon any judgment
or decree for debts due it. or. upon any settle-

ment to secure such debts, any real property

within this State covered by or subject to

such mortgage, judgment decree or settle-

ment, and may take by devise any real

property situated within this Slate and hold

the saine for not exceeding live yeai-s from

the date of such purchase, or from the time

when the right to the possession theri^if

vests in such devisee and convey it by deed

or otherwise in tlie same manner as a donu's-

tic corporation. (Thus amended by L. 1894,

ch. I.'IO.)

Sections 17 nnd 18 should not be treated as

any limitation upon the powers of a corporation

which haa obtained a certificate and is doing
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business under sections 15 and 16. " Section 18

may still have an office to perform in limiting

the period of time for vrhieh a foreign corpora-

tion, without a certificate here, may hold laud

taken for a debt, or purchased at a sale under
a judgment or decree; while the necessity of re-

taining section 17 is not readily perceived. The
foreign corporation which desires to acquire real

property solely for use connected with the trans-

action of its business here, must, under section

15, procure the certificate of the secretary of

State as a condition of being permitted to carry
on business, and, having the certificate, its right

to do business as freely as a domestic corporation,
necessarily carries with it the recognition of the
right to acquire and hold what real property may
be necessary for that purpose. Both sections,

possibly, were retained in the revision of the
corporation laws out of abundant caution." Lan-
caster V. Amsterdam Improvement Co., 140 X. Y.
5T6; 56 N. Y. St. Rep. 434; 35 N. E. Rep. 964
(1S94).

Prohibition of barLking powers.

§ 19. No coii^oratiou except a corporation
formed under or subject to the banking laws,
shall by any implication or construction
be deemed to possess the power of carryin.s
on the business of discounting bills, notes or
other evidences of debt, of receiving deposits,
of buying gold or silver bullion or foreign
coins, or buying and selling bills of exchange,
or shall issue bills, notes or other evidences
of debt for circulation as money.

Qualification of members as voters.

§ 20. At every election of directors and
meeting of the members of any corporation,
every member who is not in default in the
payment of his subscriptions upon his stock
or disqualified by the by-laws, shall be en-
titled to one vote, if a non-stock corporation,
and. if a stock corporation, to one vote for
every share of stock held by him for ten days
immediately preceding the election or meet-
ing.

Every pledgor of stock standing in his
name on the books of the corporation shall

be deemed the owner thereof for the pur-
poses of this section.

The certiticate of incorporation of any stock
corporation may provide that all elections
of directors of such corporation, each stock-
holder shall be entitled to as many votes as
shall equal the number of his shares of stock-
multiplied l»y the number of directors to lie

elected, and that he may cast all of such
votes for a single director or may distribute
them among the number to be voted for. or
any two or more of them as he may see
fit, which right, when exercised, shall be
termed cumulative voting. The stockholders
of a coiT'Oration heretofore formed, who.
by the provisions of laws existing on April
30, 1891, were entitled to the exercise of such
right, may hereafter exercise such right

according to the provisions of this sec-
tion.

No person shall vote or issue a proxy to
vote at any meeting of the stockholders or
bondholders, or both, of a stock corporation,
upon any stock or bonds which have not been
owned by him for at least ten days next pre-
ceding such meeting, notwithstanding such
stock or bonds may stand in his name on the
books of the coiiioration.

No member of a cori^oration shall sell his
vote or issue a proxy to vote to any person
for any sum of monej' or anything of
value.

The books and papers containing the
record of membership of the corporation
shall be produced at any meeting of its mem-
bers upon the request of any member. If

the right to vote at any such meeting shall

be challenged, the inspectors of election, or

other persons presiding thereat, shall require

such books, if they can be had, to be produced
as evidence of the right of the person chal-

lenged to vote at such meeting, and all per-

sons who ma.v appear from such books to be
members of the corporation may vote at such
meeting in person or by proxy, subject to

the provisions of this chapter.

Violations of fourth and fifth paragraphs, mis-

demeanor. Penal Code, § 613, post. Inspectors

and their oath. Stock Corp. L., § 28, post. Stock-

book. Stock Corp. L., § 29, post. The method
of voting known as " cumulative," provided by
the third paragraph, continues substantially the

system formerly contained in the Manufacturing
Corporations Act of 1875, ch. 611, § 26. Meeting
for election of directors. Stock Corp. L., § 20.

A shareholder has a legal right to vote upon

a measure even though he has a personal inter-

est therein separate from other shareholders.

Gamble v. Queens County Water-Works Co., 123

N. Y. 91; 33 X. Y. St. Rep. 88 (1890).

A corporation which has legally purchased the

stock of another corporation may vote on it the

same as any other stockholder. Oelbermann v.

N. Y. & Northern R. R. Co., 77 Hun, 332 (1894);

In re Buffalo, N. Y. & Erie R. R. Co., 74 N. Y.

St. Rep. 345 (1896); but such right does not au-

thorize such corporation to divert the income of

the business or otherwise manage its affairs to

the injury of minority stockholders. Farmers' Loan
& Trust Co. V. X. Y. & N. R. R. Co., 150 N. Y,

410; 44 N. E. Rep. 1043 (1896).

In the absence of any provision in the certificate

or by-laws of a company as to the manner of

voting at stockholders' meetings, such voting must
be by shares of stock owned by the stockholders

present. Matter of Rochester District Tel. Co.,

40 Hun, 172 (1SS6).

An administrator has all the rights of a tes-

tator who was a stockholder in a corporation, in-

cluding the right to vote at the election of di-

rectors. No formal transfer on the books is nec-

essary. Matter of No. Shore S. I. Ferry Co., 63

Barb. 556 (1872).

Where the stock-book of a corporation is inac-
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cessible for the purpose of making transfers of

stock, the directors may adopt a new one. Mat-

ter of Argus Co., 138 X. Y. 557; 34 N. E. Rep.

388; 53 X. Y. St. Rep. 270 (1893); Cocorro Moun-

tain Mining Co. v. Preston, 17 Misc. Rep. 220

(1896).

This section, in connection with section 29, re-

quires the transfer to be made on the books of

the corporation ten days before the meeting, and

the fact that a registered letter containing a

certificate was mailed eleven days before the

meeting, but not received until five days before,

is not sufficient. Matter of Glen Salt Co., 17 App.

Div. 234; 79 N. Y. St. Rep. 568; 45 N. Y. Supp.

568 (1897); aff'd, 153 N. Y. 688.

Giving an option for the purchase of stock,

although the shares are deposited pursuant to it,

does not divest the persons giving the option of

their title so as to preclude them from voting

on the shares. Matter of Newcomb, 42 N. Y. St.

Rep. 442; 18 N. Y. Supp. 16 (1891).

It is not necessary that an original subscriber

should have his holdings entered in the stock-book
before he can act as a stockholder. Hamilton
Trust Co. V. Clemes, 17 App. Div. 132 (1897).

The transfer of stock subject to a written
agreement by which it is only designed to con-
fer the power to vote upon it for three years, and
in substance is the sale of a proxy for a con-
sideration, is a violation of this section and does
not entitle the transferee to vote on the stock.

Matter of Glen Salt Co., 79 N. Y. St. Rep. .!i6S;

45 N. Y. Supp. 568; 17 App. Div. 234 (1897).

The objection is available not only to an adverse
claimant, but also to the corporation or a stock-
holder. Id.

Where stock has been forfeited for non-payment
of an installment, injunction does not lie to re-

strain the officers from recognizing the former
stockholder as a stockholder or from receiving
his vote. Stevens v. Phillips, 3 Week. Dig. 320
(1876).

Proxies.

§ 21. Every member of a corporatlou, ex-

cept a religious conioration, entitled to vote

at any meeting thereof may so vote by proxy.

No officer, clerk, teller or bookkeeper of a
corporation formed under or subject to the

banking law shall act as proxy for any stock-

holder at any meeting of any such corpora-

tion.

Every proxy must be executed in writing

by the member himself, or by his duly au-

thorized attorney. No proxy hereafter made
shall be valid after the expiration of eleven

months from the date of its execution un-

less the member executing it shall have

specified therein the length of time it is to

continue in force, which shall be for some

limited period. p:very proxy shall be revoc-

able at the pleasure of the person executing

it; but a coiiioration having no capitiil stock

may prescribe in its by-laws the persons who
may act as proxies for members, and the

length of time for which proxies may be
executed.

A proxy need not be a stockholder. Matter of

Light Hall Mfg. Co., 47 Hun, 258 (1888).

Where a proxy is issued in blank and filled in

by the holder, the presumption is that that was
done with authority. Matter of White, 45 Hun,
580 (1887).

I'roxies which specify particularly the election

at which they are to be cast, the month, year
and hours for the election, but leave blank the
day of the month because when signed it had not

been designated, are valid. Matter of Townshend,
46 N. Y. St. Rep. 135 (1892).

A Stockholder is prohibited from giving an ir-

revocable proxy to secure a debt. Matter of
<;ermici(le Co., 65 Hun, (;fM>; 20 N. Y. Supp. 495;

40 X. Y. St. Rep. 294 (1892).

Challenges.

§ 22. Evei-y memljer of a conioration offer-

ing to vote at any election or meeting of the
co.poration sliall. if recjuiretl Ivy an inspc-tor
of election or other officer presiding at such
election or meeting, or by any other member
present, tako and subscribe the following
oath: " I do solemnly swear that in voting
at this election i have not, either directly,

indirectly or impliedly received any promise
or any sum of money or anything of value to

inliuence the giving of my vote or votes at
this meeting or a consideration therefor."
If it is a stock corporation, tlie oath s<j taken
and std)scril)ed shall contain the following
additional provision: " That I have not sold
or otherwise disposed of my interest in or

title to any shares of stock or bonds in re-

spect to which I offer to vote at this elec-

tion, but tliat all such shares or lumds are
still owned by me," but if such stock or bonds
be pledged, the oath may so state. Any
person offering to vote as proxy for any
other person shall present his proxy, and,

if so required, take and subscribe the
following oath: "I do solemnly swear
that 1 have not, either directly, indirectly or

impliedly, given any promise for any sum of

money or anything of value to induce the

giving of a proxy to me to vote at this elec-

tion, or received any promise or any sura of

money or anything of value to influence the

giving of my vote at this meeting, or as a
consideration therefor. If a stock corpora-

tion, the oath so fiken and subscribed sliall

contain the foUoAving additional provision:

"And that the title to the stocks and bonds

ui)on which I now offer to vote is, to the

best of my knowledge and belief, truly and
in good faith vested in the persons in whose
names they now stand." but if such stocks or

bonds be held as security, the oath may so

state. The inspectors or persons presiding

at the election may administer such oath,

anl all such oaths and proxies shall bo filed

in the office of the corporation. (Thus

amended by L. 1895, ch. 672.)
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Effect of failure to elect directors.

§ 23. If the directors shall not be elected on
the day designated in the by-laws, or by law.

the coiiwration shall not for that reason be
dissolved; but every director shall continue to

hold his oftiee and cliseharse his duties until

his successor has been elected.

Provisions In statutes and by-laws requiring

the election of directors to be had on a specified

day arc directory, and the election, if not held

on the regular day, may be held at a later day,

and the directors then chosen, if there be no other

irregularity, will be directors de jure. Beardsley

V. Johnson, 121 N. Y. 224; 24 N. E. Rep. 380; 30

N. Y. St. Rep. 691 (1890).

The provision of a statute requiring an election

not held on a regular day to be held within a

certain time thereafter is directory. Yadenburgh
V. Broadway, etc., R. R. Co., 29 Huu, 348 (LS83).

Mode of calling special election of di-
rectors.

§ 24. If the election has not been held on
the day so designated, tlie directors sliall

forthwith call a meeting of tlie members of
tiie corporation for tlie piu-pose of electing
directors, of whicli meeting notice shall be
given in the same manner as of tlie annual
meeting for the election of the directors.

If such meeting shall not be so called
within one month, or. if held, shall result in

a failure to elect directors, any member of

the coiiioration may call a meeting for the
purpose of electing directors by publishing
a notice of the time and place of holding sueli

meeting at least once in each weelv for two
successive weeks, immediately preceding the

election, in a newspaper published in the
county where the election is to be held and in

such otlier manner as may be prescribed in

the by-laws for the publication of notice of

the annual meeting, and by serving upon
each member, either personally or by mail,

directetl to him at his last Isuown post-otfice

address, a copy of such notice at least two
weeks before the meeting.

Notice of election of directors. Stock Corp.

Lfc, § 20, post. By-laws regulating election to

be published, etc. Gen. Corp. L., § 11, subd. 5,

ante.

Mode of conducting special elections of di-

rectors,
j

§ 25. Such meeting shall be held at the
office of the coiiioration, or if it lias none, at

the place in this State where its principal
business has been transacted, of if access to

such office or place is denied or cannot be
had, at some other place in the city, village
or town where such office or place is or was
located.

At such meeting the members attending
shall constitute a quorum. They may elect
inspectors of election and directors and

adoi)t by-laws providing for future annual
meetings and election of directors, if the
corporation has no such by-laws, and trans-
act any other business which may lie trans-
acted at an annual meeting of the members
of the coiiDoration.

Qualification of voters, etc. §§ 20, 21, ante.
Inspectors, election and oath. Stock Corp. L.,

§ 28, post.

Qualification of voters and canvass of
votes at special elections.

§ 20. In the absence at such meeting of the
books of the coi-poration showing who are
members thereof, each person, before voting,
shall present his sworn statement setting
forth that he is a member of the corporation

;

and if a stock corporation, the number of
shares of stock owned by him and standing
in his name on the books of the coriioration,
and, if known to him, tlie whole number of
shares of stock of tlie corporation outstand-
ing. On filing such statement, he may vote
as a member of the corporation; and if a
stock corporation, he may vote on the shares
of stock appearing in such statement to be
owned by him and standing in his name on
the books of the corporation.
The inspectors shall return and file such

statements, Avith a certificate of the result
of the election, verified by them, in the office

of the clerk of the county in which such elec-

tion is held, and the persons so elected shall

be the directors of the coii^oration.

Transfer books. Stock Corp. L., § 29, post.

Certificate of election. Stock Corp. L., § 28, post.

Powers of supreme court respecting elec-

tions.

§ 27. The supreme court shall, upon the ap-

plication of any person or coiijoration ag-
grieved by or complaining of any election

of any corporation or any proceeding,

act or matter touching the same, upon no-

tice thereof to the adverse party, or to

those to be affected thereby, forthwith and
in a summary way, hoar the affidavits, proofs

and allegations of the parties, or otherwise
imiuire into the matters or causes of com-
plaint, and establish the election or order a
new election, or make such order and give

such relief as right and justice may require.

The provisions of this section are not in

conflict with the statutory right to a trial by-

jury. Matter of Newcomb, 42 N. Y. St. Rep.

442; 18 X. Y. Supp. 16 (1891).

It does not affect the right of a stockholder to

petition in a summary proceeding to establish

the election of officers that he joined the corpora-

tion as one of the petitioners without authority.

Matter of Argus Co., 138 N. Y. 557; 34 N. B.

Rep. 388; 53 X. Y. St. Rep. 270 (1893).

This section only authorizes an application to

the court to establish or set aside a corporate
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election in a summary way, and not by man-
damus. People ex rel. I'ritzel v. Siinouson, 01

Hun, 338; 40 N. Y. St. Rep. 682 (1891).

There Is nothing in this section which author-

izes the court to compel the inspectors of elec-

tion to count votes which they have refused,

although they may have acted erroneously. The
only relief which can be offered in such cases, is

to order a new election if justice requires it. Id.

Where at a corporate election two ballots were
cast, each containing complainant's name printed

thereon and the respondent's name written, the

two ballots should be rejected, and where the

rejection of the ballots resulted in neither re-

ceiving a majority of the votes, a new election

was properly had. People ex rel. Thorn v. Pang-
burn, 3 App. Div. 456; 73 N. Y. St. Kep. 711; 38

N. Y. Supp. 217 (1896).

The receipt of illegal votes at the election of

oflScers of a corporation in favor of a candidate
who has also received a majority of the legal

votes, does not defeat his election. Matter of

Argus Co.. 1.38 N. Y. Zr,-; 34 X. E. Rep. 388;

53 N. Y. St. Rep. 270 (1893).

The fact that duly qualified persons were al-

lowed by keeping the polls open, to vote after

the time fixed for closing had expired, does not
of itself vitiate the election of corporate officers.

Rudolph V. Southern Beneficial League, 23 Abb.
N. C. 1!)0 (1S8!>).

A person who is not a stockholder at the time
of a corporate election cannot apply for a new
election. Matter of Syracuse, Chen. & N. Y. R.
B. Co., 91 N. Y. 1 (1883).

Stay of proceedings in actions collusively
brought.

§ 28. If an action is lironght against a
corporation by tlie procurement or default
of its directors, or any of them, to enforce
any olaiia or obligation declared void by law,

or to which the coiT)oration has a valid de-

fense, and such action is in the interest or for

the benefit of any director, and the corpora-
tion has by his connivance made default in

such action, or consented to the validity' of
such claim or obligation, any member of the
corpoi'ation may apply to the supreme court,

upon affidavit, setting forth the facts, for a

stay of proceedings in such action, and on
proof of the facts in such further manner and
upon such notice as the court ma.v direct,

it may stay such proceedings or set aside

and vacate the same, or grant such other re-

lief as n-;ay seem proper, and which Avill not

injuriously affect an innocent party, who,
without notice of such wrongdoing and for

a valuable consideration, has acquired rights

under such proceedings.

In a proceeding instituted to set aside Judg-

ment against a corporation, the complainant must

show that the actions brought were instituted In

the interest or for the benefit of a director per-

sonally, and it Is not enough that the interests

were of the director's wife. Matter of Gardner,

86 Hun, 30 (1895).

Quorum of directors and powers of ma-
jority.

§ 29. The affairs of every coriwration
shall be managed by its board of directors
at least two of whom shall be residents of
this State. Unless otheiT^ise provided by law
a majority of the board of directors of a
corporation at a meeting duly assembled
shall be necessaiy to constitute a quorum
for the transaction of business, and the act
of a majority of the directors pi*esent at a
meeting at which a quorum is present shall

be the act of the board of directors. Subject
to the by-laws, if any, adopted by the mem-
bers of a coii^oration, the directors may
make necessaiT by-laws of the corporation.

Members may make by-laws controlling direct-

ors. Gen. Corp. L., § 11, subd. 5, ante. Effect

of failure by directors to adopt certain by-laws,

where members do not. Stock Corp. L., § 22, post.

Qualifieation of directors. .Stock Corp. L., § i;o,

post. Quorum and powers of majority. § 39, post.

Corporation a.cts thiough its directors.

A corporation acts through its board of direct-

ors and unless expressly required by statute the

assent of the stockholders to a corporate act is

not necessary. Beveridge v. X. Y. Elevated R. R.

Co., 112 N. Y. 1; 20 X. Y. St. Rep. 962 (1889).

What directors undertake.

The directors of a corporation, although their

services are gratuitotis, undertake to exercise the

ordinary skill and judgment requisite for the dis-

charge of their trust, the degree of care being

dependent upon the subject to which it Is applied.

Hun V. Carey, 82 X. Y. 05 (1880).

Powers of majority of stockholders and
directors.

While a majority of stockholders can control a

company's business, yet in so doing they take

upon themselves the duty of diligence and good

faith, and cannot manipulate the business in

their own interests to the injury of the other

corporators. Meyer v. Staten Island R. R. Co.,

7 X. Y. St. Rep. 245 (1887).

An action may be maintained by a minority

stockholder to restrain the officers of a corpora-

tion from raising the salaries such an amount as

to freeze him out. Ziegler v. Hoagland, 52 Hun,

385 (1889).

Where an action of the majority Is plainly a

fraud upon the minority, and the directors have

acted with and formed part of the majority, the

minority shareholders may enjoin such action.

Gamble v. Queens County Water-SVorks Co., 123

X. Y. 91; 25 X. B. Rep. 201; 33 X. Y. St. Rep.

88 (1890).

Trust relation.

Ouv cannot stand In the attitude of selling as

owner and purchasing as trustee. The law per-

mits no one to act In such inconsistent relation.
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It does not stop to inquire whether the contract

or transaction was fair or unfair. It stops the

inquiry when the relation is disclosed and sets

aside the transaction or refuses to enforce it, at

the instance of the party whom the fiduciary un-

dertook to represent, without undertalilng to deal

with the question of abstract justice in the par-

ticular case. Munson v. Syracuse, Geneva & Corn-

ing R. R. Co., 103 X. Y. 58; 8 N. E. Rep. 355; 3

N. T. St. Rep. 31 (1886).

The rule which prevents a director from using

his position to his personal benefit extends to all

transactions where the individual personal in-

terest may be brought into conflict with the

fiduciary relation, without regard as to whether
there was fraud or good intention, but it is gen-

erally limited in its operation to rendering

transactions voidable, and delay in moving may
be deemed equivalent to ratification. Barr v. N.

y., Lake Erie, etc., R. R. Co., 125 N. Y. 263;

26 N. E. Rep. 145; 34 N. Y. St. Rep. 743 (1891).

The relation of a trustee to a corporation is

fiduciary in its nature and precludes him from
using or permitting the use of his power or au-

thority for his personal benefit. Rudd v. Robin-

son, 54 Hun, 339; 27 X. Y. St. Rep. 98 (1889).

A director Is a trustee of a corporation and as

such must act with entire fidelity to its interests,

and such fidelity is not presumed when the pri-

vate interest of the officer is in conflict with that

of the corporation. MacNaughton v. Osgood, 41

Hun, 109 (1886).

An agreement by three of five directors holding

a majority of stock that they would so vote the

stock held by them so long as they should be
stockholders, and which otherwise provided for

the election of directors and the salaries of offi-

cers, was held void as a violation of trust. Snow
V. Church, 13 App. Div. 108 (1897).

Directors without assent of stockholders can
compromise an existing claim, but not so as to

make new agreements or radically modify pre-

vious agreements. Metropolitan R. R. Co. v. Mar-
shall R. R. Co., 14 Abb. N. C. 103, 131 (1884).

Dealings with corporation.

A corporation may deal with a trustee. Nathan
V. Whitehall, 67 Hun, 398; 57 N. Y. St. Rep. 457

(1893).

A trustee may contract with a corporation for

the sale to it of property owned by him so long

as he does not, while acting in his own interest

on the one side, also act on the other in the

capacity of trustee. Gamble v. Queens County
Water-Works Co., 123 N. Y. 91; 25 N. E. Rep. 201;

33 N. Y. St. Rep. 88 (1890).

A contract made with a director with the full

knowledge of its terms assented to by the share-

holders and directors is binding on the corpora-

tion. Matter of Commissioners of State Reserva-
tion, 122 N. Y. 177; 33 X. Y. St. Rep. 452 (1890).

A pledge by a corporation of its treasury stock
with a director for a loan actually made to it by
him is valid. Kinman v. Fisk, 83 Hun, 494; 65
X. Y. St. Rep. 75 (1894).

A director of a corporation dealing with It Is

bound to explain the transaction and show that
the same was fair and that no undue advantage

has been taken of his position. Sage v. Culver,

147 N. Y. 241; 41 X. E. Rep. 513; 69 X. Y. St.

Rep. 524 (1895).

A contract made by a director with a corpora-

tion is not void, but voidable if the director fails

to show that it was honest and fair. Strobel v.

Brown, 16 Misc. Rep. 657 (1895).

A contract made by the directors of a corpora-

tion with one of their number is voidable at the
election of the corporation. Central Trust Co.

V. X. Y. City & Northern R. R. Co., 18 Abb. X. C.

381 (1886).

The transaction of a director in the matter in

which he is interested is voidable only at the
election of the parties in interest. Keans v. X.

Y. & College Point P'erry Co., 17 Misc. Rep. 242

(1896).

Contracts made by corporate directors with
themselves are only voidable at the election of

those affected by the fraud. Skinner v. Smith,

134 X. Y. 240; 31 X. E. Rep. 911; 47 N. Y. St.

Rep. 528 (1892).

A trustee as such should not purchase property
in which he has an individual interest. The law
does not stop to inquire whether the transaction

was fair or unfair, but sets aside the transaction

or refuses to enforce it, at the instance of the

cestui que trust. Munson v. Syracuse, Geneva &
Corning R. R. Co., 103 X. Y. 58; 3 X. Y. St. Kcp.

31; 8 N. E. Rep. 355 (1886).

It seems that where a trustee owns an interest

In a contract made with the company, it may
permit a performance, and then make such trus-

tee account to it for his profits, or the stock-

holders can bring a suit to nullify the contract

or restraining the performance thereof, or com-
pelling him to resign his office as director, or give

up the contract. Barnes v. Brown, 80 X. Y. 527

(1880).

A director cannot act upon a resolution trans-

ferring stock to himself, and the corporation may
repudiate the transaction. U. S. Ice Co. v. Reed,

2 How. Pr. (X. S.) 253 (1885).

A trustee, selling as such, cannot buy in for his

own benefit, nor bid for another. Welch v. Wood-
ruff, 20 N. Y. St. Rep. 840 (1889).

Where an order made in a people's action to

sequestrate the property of a savings bank, directs

the trustees to sell the real property, and pro-

vides that either or any of them may become pur-

chasers at the sale, and the sale is affirmed by
the court, the title is good as against the world.

Webster v. Kings County Trust Co., 145 X. Y.

275; 39 N. E. Rep. 964; 64 N. Y. St. Rep. 698

(1895).

Where a director assumes to purchase property
in which the company has such an interest that

he is in equity disqualified from purchasing it

upon his own account or from holding it as

against the company, nevertheless the legal title

vests in him and the property cannot be taken
from his possession under an execution against

the corporation. Cornell v. Clark, 104 N. Y. 451

(1887).

Where a director is the execution creditor of a
corporation he may sell its property under his

execution. Hoyle v. Plattsburg & Montreal R. R.

Co., 54 N. Y. 314; rev'g 51 Barb. 45 (1873).
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A director of a corporation occupies a fiduciary

position, and cannot deal in his own behalf in

respect to matters involving the trust, but in the
absence of proof of bad faith his acts cannot be
avoided by the corporation -without restoring to

him what the corporation has received. Duncomb
V. N. Y., Housatonic & N. R. R. Co., 84 N. Y. 190

(1881).

Directors who arc also all the stockholders may,
there being no creditors, assign to themselves the
entire propertj- of the corporation. Skinner v.

Smith, 56 Hun, 4.ST: 31 X. Y. St. Repr. 448 (1890);

afC'd, 134 X. Y. 240; 47 N. Y. St. Rep. 528; 31 N.
E. Rep. 911.

The fact that the president of a corporation was
one of five directors who voted a salary to the
president does not render the contract void, the
transaction of a trust in which he Is interested
being voidable only at the election of the parties
In interest. Keans v. X. Y. & College Point Ferry
Co., 17 Misc. Rep. 272 (1806). But see A.shley v.

Klnnan, 18 X. Y. St. Rep. 291 (1888); Kelsey v.

Sergeant, 40 Hun, 150 (1880).

May purchase stock and bonds.

A director of a corporation Is not disqualified

from purchasing its outstanding unmatured obli-

gations at Ipss than Its face value, and enforcing

them at maturity as against the corporation.

Seymour v. Spring Forest Cemetery Association,

144 N. Y. 333; 39 N. E. Rep. 365; 63 X. Y. St.

Rep. 672 (1805).

The director of a corporation may be the lawful
holder of its bonds, and although the corporation

may avoid the bonds if he buys them of it below
par, yet a purchaser from him is not put on In-

quiry or charged with notice from the fact that

he purchases from a director. Duncomb v. N. Y.,

Housatonic & N. R. R. Co., 84 N. Y. 190 (1881).

The rule that trustees cannot deal with a cor-

poration does not apply to the purchase of duly

issued stock from a stockholder. Stark v. Soule,

9 X. Y. St. Rep. 555; 8 X. Y. Supp. 047 (1887).

It seems that a director of a corporation may
purchase the property at a sale under foreclosure

for default in the payment of Its bonds. Har-
pending v. Munson, 91 X. Y. 650 (1883).

A director of a society was the mortgagee in a

mortgage given by It and the purchaser at the

foreclosure; held, in the absence of fraud, that the

sale was valid. Preston v. Loughran, 58 Hun,
210; 34 X. Y. St. Rep. 391 (1890).

Dealing's with another corporation in
wrhich they are directors.

A contract made by directors of a corporation

with another corporation of which they are also

directors, is voidable by the corporation, but not

by a stockholder unless so clearly against his In-

terests as to amount to a substantial and fraudu-

lent violation of his rights. Hart v. Ogdensburgh
& Lake Champlain R. R. Co., SO Hun, 316 (1895);

Burden v. Burden, 8 App. Dlv. 160 (1S06); Wal-
lace V. Long Island R. R. Co., 12 Hun, 460 (1877).

Where a note is given for a corporate debt and
discounted by a bank of which a corporate di-

rector is also director, but such director In no

way acted for the bank in the matter, the cor-
poration is liable. Casco Xat. Bank v. Clark,
139 X. Y. 307; 34 X. E. Rep. 90S; 54 X. Y. St.

Rep. 590 (1893); Merchants' Xat. Bank v. Clark,
139 X. Y. 314; 34 X. E. Rep. 910; 54 X. Y. St.

Rep. 593 (1893).

Personal liability.

The manner in which agents of corporations
must execute contracts In order to avoid personal
liability is in general the same as that of agents
of natural persons, and if the agency can be
got at from the entire contract the corporation
and not the individual is bound. Lake Shore
Xat. Bank v. Butler Colliery Co., 51 Hun, 63; 20
X. Y. St. Rep. 088 (1889).

A director who actually issues or sanctions the
circulation of a false prospectus, the natural ten-
dency of which Is to mislead and deceive the com-
munity and Induce the public to purchase Its

stock, is responsible to those who are injured
thereby. Morgan v. Skidy, 62 X. Y. 319 (1875).

A corporation has a remedy at law against Its

directors for unauthorized acts. Bloom v. Xat.
United Benefit Savings, etc., Co., 81 Hun, 120; 68
X. Y. St. Rep. 657 (1804).

The mere fact of being a director and stock-
holder is not suflScient to make a person liable

for fraud of other directors or members of a cor-

poration. Arthur v. Grlswold, 55 X. Y. 400 (1874).

Charged with knowledge.

Directors are charged with knowledge of the
entries in the books of a corporation made in the
ordinary conduct of its business. Hanover Xat.
Bank v. American Dock & Trust Co., 148 X. Y.
612; 43 X. E. Rep. 72 (1896).

Meetings.

AVhere the powers of a corporation are to be
exercised by a particular body or number of per-
sons, such body is not duly assembled as a board,
unless each person constituting it Is present, or
each person has had notice and a majority is

present, when the decision of the majority Is valid

as a corporate act. Round Lake Association t.

Kellogg, 47 X. Y. St. Rep. 60S: 20 X. Y. Supp.
261 (1802); aff'd, 141 X. Y. 348; 36 X. E. Rep. 326.

If neither the statute, charter or by-laws pro-
vide for giving notice of directors' meetings, ac-

tual notice to each director Is necessary. People
ex rel. Swinburne v. Albany Medical College, 26
Hun, 348 (1882).

Expulsion of members.

Where a corporation's by-laws provide that a
.special meeting of the trustees shall be called on
notice in writing to each member of the board,

a member can only be expelled where such notice

has been given. People ex rel. Stephens v. Green-
wood Lake Association, 44 X. Y. St. Rep. 914

(1892).

Protection of acting directors.

A court may enjoin persons claiming to be the

de jure trustees of a corporation, from Interfering
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with the possession and control of de facto trus-

tees, until the title of the liable claimants can
be properly adjudicated. Model Building & Loan
Association t. I'atterson, 12 Misc. Rep. 400; 68

N. Y. St. Rep. 120 (1895).

Compensation.

A director of a corporation, while not entitled

to pay for his services as such, is entitled to com-
pensation for services bej-ond the range of his

official duties, upon an actual employment by the
company. Jackson v. X. Y. C. R. R. Co., 2 T. &
C. 653 (1874); aff'd, 58 N. Y. 623; Talcott v. Olcott

Mfg. Co., 11 Week. Dig. 141 (1880).

The mere fact that a director and officer of a
•corporation renders services beyond those which
are defined in the by-laws, will not raise the pre-

sumption of promise of payment by the corpora-
tion. Gill V. N. Y. Cap Co., 48 Hun, 524 (1888).

JResignation.

Where a director sells out his stock In a cor-

poration and ceases to act in its management or

at meetings of its directors, a formal resignation
is not necessary to relieve him from responsibil-

ity. Sturges V. Vanderbilt. 73 N. Y. 384 (1878).

A director cannot affect his resignation by
merely stating to an officer of a corporation that
he has nothing further to do with the company.
So held in an action to enforce a statutory lia-

bility for failure to file an annual report. Cheml-
cal Nat. Bank t. Colwell, 29 N. Y. St. Rep. 726
(1S9()).

Directors as trustees in case of dissolution.

§ 30. Upon the dissolution of any coiijora-
tion, its directors, unless other persons shall
be appointed by the legislature, or by some
court of competent jurisdiction, shall be the
trustees of its creditors, stockholders or mem-
bers, and shall have full power to settle its

affairs, collect and pay outstanding debts,
and divide among the persons entitled thereto
the money and other property remaining af-

ter payment of debts and necessary expenses.
Such trustees shall have authority to sue

for and recover the debts and property of the
coi^poration. by their name as such trustees,

and shall jointly and spyerally be porsomilly
liable to its creditors, stockholders or mem-
Toers, to the extent of its property and effects

that shall come into their hands.

For proceedings for voluntary dissolution, with-

out intervention of court. Stock Corp. L., § 57,

post. For dissolution by action brought by the

people, a creditor or stockholder, and proceedings
for voluntary dissolution generally, see " Actions
and proceedings relating to corporations," post.

A receiver appointed by a competent court, super-

sedes the directors. See " Receivers of Corpora-
tions," post. Business corporation dissolved if

•one-half of capital stock not paid in within one
year. Bus. Corp. L., § 5, post.

Forfeiture for nonuser.

§ 31. If any corporation, except a railroad,
tiu-nplke, plankroad or bridge corporation,
shall not organize and commence the trans-
action of its business or undertake the dis
charge of its coii>orate duties within two
yars from the date of its iucorporntion, its

corporate powers shall cease.

For decisions as to effect of language of this
character, see Code Civ. Pro., § 1797. post, " Ac-
tions and proceedings relating to corporations."

Extension of corporate existence.

§ 32. Any domestic corporation at any
time Avithin three years before the expiration
thereof, may extend the term of its existence
beyond the time specified in its original cer-
tificnte of incorporation, or by law. or in any
certiticate of extension of corporate existence,
by the consent of the stockholders owning
two-thirds in amount of its capital stock, if

not a stock corporation, by the consent of
two-tliirds of its members, in and by a cer-
tificate signed and acknowledged by them
and tiled in the offices in which the original
certificates of its incorporation were tiled,

if at all, and, if not. then in the offices whei'e
certificates of incoiporation are now required
by law to be filed, and the officers with whom
the same may be filed sliall thereupon record
them in the l)ooks kept in their respective
offices for the record of such certificates, and
malvc a memorandum of such record in the
margin of the original certificate in such
book, if any, and thereupon the time of
existence of such coiiioration shall be ex-
tended, as designated in such certificate,

for a term not exceeding the term of* which
it was incorporated in the first instance. If

the term of existence of any domestic corpora-
tion shall have expired and it sh.nll be made
satisfactorily to appear to the stipreme
court that such coiijoration was legally

organized pursuant to any law of this State,

and that through mistake it shall have issued
its bonds jtayable at a date beyond the date
fi.xed in its chart?r or certificate of incor-

poration for the expiration of its corpor.-ite

existence, and sue'.i bonds shall be unmatur(>d
and unp.'iid. the supreme court may, upon the
application of any person interested and upon
such notice to such other parties as the court
may retiuire. by order, authorize the filing

and recording of a certificaro reviving rhe
existence of such corporation, upon such
conditions and with such limitations as such
order shall specify, and extending such cor-

porate existence for a term not exceeding
the term for Avhicii it was originally incor-

porated. I'pon filing and recording such
certificate in the same manner as certificates

of extension of coiporate existence duly
issued before the expiration of the ex-

istence of a domestic coii^oration is author-

* So in original
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ized by law to be filed and recorded, such
corporate existence shall be revived and ex-
tended in pursuance of the tex'ms of such
order, but such revival and extension shall
not affect any litigation oommonced after
such expiration and pending at the time of
such revival.

If a corporation formed under or subject to
the banking law, such certificate shall not be
filed or recorded unless it shall have indorsed
thereon the written approval of the su-

perintendent of banks; or, if an insurance
corporation, unless it shall have indorsed
thereon the viTitten approval of the superin-
tendent of insurance; and, if a turnpike or
bridge corporation, it shall not be filed unless
it shall have indorsed thereon or annexed
thereto a certified copy of a resolution of the
board of supei'visors of each county in which
such turnpike or bridge is located, approving
of and authorizing such extension.

Every corporation extending its corporate
existence under this chapter or under any
general law of the State shall thereafter be
subject to the provisions of this chapter and
of such general law, notwithstanding any
special provisions in its chapter, and shall

thereafter be deemed to be incorijorated
under the general laws of the State relating

to the incoi-poration of a coi-poration for the
purpose of carrying on the business in which
it is engaged, and shall be subject to the
provisions of such laws.

Conflicting corporate laws.

§ 33. If in any corporate law there is or

shall be any provision in conflict witli any
provisions of this chapter or of the stock

corporation law, the provisions so conflicting

shall prevail, and the provisions of this

chapter or of the stock coi-poration law with
which it conflicts shall not apply in such

case. If in any such law there is or shall

be a provision relating to a matter embraced

In this chapter or in the stock corporation

law, but not in conflict with it. such provis-

ions in such other law shall be deemed to be

in addition to the provision in this chapter

or in the stock corporation law relating to

the same subject-matter, and both provis-

ions shall, in such case, be applicable.

" Corporate law " defined,

to General Corp. L., § 1.

§ 3, ante. See note

Laws repealed.

§ 34. Of the laws enumerated In the

schedule hereto annexed, that portion speci-

fied in the last column is repealed. Such re-

peal shall not revive a law repealed by any

law herebv repealed, but shall Incliule all

laws amendatoiT of the laws hereby re-

pealed.

The General. Stock. Business, Transportation

and Railroad Corporation Laws were enacted In

1890, as chapters 563, 564, 565, 560 and 567 of the

laws of that year. The General, Stock and Busi-

ness Corporations Laws were amended through-
out and re-enacted in 1892. In such re-enact-

ment the repealing schedules of the Stock and
Business Corporation Laws were omitted at the
end of their chapters respectively, but combined
with the laws repealed by the General Corpora-
tion Law of 1890; the Railroad Law and the
Transportation Corporations Law, and made a
part of the repealing schedule of the General
Corporation Law of 1892. Certain acts, which
were repealed in 1890, were omitted from the con-

solidated schedules.

Saving clause.

§ 35. The repeal of a law or any part of
it specified in the annexed schedule shall not
affect or impair any act done, or right accru-
ing, accrued or acquired, or li.-iliility, penalty,
forfeiture or punishment incurred prior to

iSIay 1, 1891, under or by virtue of any law so
repealed, but the same may be asserted, en-

forced, prosecuted or inflicted, as fully and to

the same extent as if such law had not been
repealed. All actions and proceedings, civil

or criminal, commenced under or by virtne

of the laws so repealed, and pending on April
30, 181)1, may be prosecuted and defended to

final e'ffect in the same manner as they miglit

under the laws then existing, unless it shall

be otherwise specially provided by law.

Statutory Construction L., § 31, to same effect.

Construction.

§ 3G. The provisions of this chapter, and of

the stock con^oration law, the railroad law,
the transportation corporations law, and the

business corporations law. so far as they are

substantially the same as those of laws ex-

is*;iug on April 30, 1891, shall be construed

as a continuation of such laws modified or

amended according to the language employed
in this chapter, or in the stock coiToration

law, the railroad law, the transportation cor-

porations law, or the business coriwrations

law, and not as new enactments.
Reference in laws not repealed to provis-

ions of laws incorporated into the general

laws hereinbefore enumerated and re-

pealed, shall be construed as applying

to the provisions so Incorporated.

Nothing in this chapter or in the other gen-

eral laws hereinbefore specified shall be con-

strued to amend or repeal any provision of the

Criminal or I'enal Code or to impair any right

or liability which any existing corporation,

its orticers. directors, stockholders or credit-

ors mav have or be subject to or which any

such corporation, other than a railroad cor-

iwration. had or was subject to on April .".0,

1891. by virtue of any special act of tlie legis-

lature creating such corporation or creating

or defining any such riglit or lial)ility, unless

such special act is repealed by this chapter.

Statutory Construction L.,

effect.

31-33, to same
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Law revived.

§ 37. Chapter three hundred of the laws of
eighteen hundred and fiftj'-five, entitled "An
act to incoiijorate the Baptist Historical
Society of the city of New York," which was
inadvertently repealed by the transportation
corporation law, is revived and re-enacted,

and shall be of the same force and effect as
if it had not been repealed.

When notice or lapse of time unnecessary.

§ 38. Whenever under the provisions of any
of the coi-porate laws a corporation is au-
thorized to take any action after notice to its

members or after the lapse of a prescribed
period of time, such action may be taken
without notice and without the lapse of any
period of time, if such action be authorized
or approved, and such requirements be
waived in writing by every member of such
coi^poration, or by his attorney thereunto
authorized. (Added L. 1895, ch. G72.)

It should be observed that this section only

permits of waiver of notice to " members."
Eights of creditors cannot be affected.]

As to acts of directors. .

§ 39. Whenever, under the provisions of

any of the corporate laws, a coii^oration is

authorized to take any action by the agree-
ment or action of its directors, managers or
trustees, such agreement or action may be
taken by such directors, regularly convened
as a board, and acting by a majority of a
quorum, except when otherwise expressly re-

quired by law or the by-laws of the corpora-
tion and any such agreement shall be exe-
cuted in behalf of the corporation by such
officers as shall be designated by the board
of directors, managers or trustees. (Added
by L. 1895, ch. 672.)

Quorum of directors. § 29, ante.

Alteration and repeal of charter.

§ 40. The charter of every corporation shall

be subject to alteration, suspension and re-

peal, in the discretion of the legislature.

(Added by L. 1895, ch. 672.)

The Revised Statutes of 1830 contained this

provision, which was inserted in the Constitu-

tion of 1846. The provision of the Revised Stat-

utes was repealed in 1890. It seems by this re-

peal, that the legislature relinquished its right

to alter, amend or repeal charters of corporations

granted between 1830 and the Constitution of

1846. It was, therefore, deemed advisable to re-

enact it in 1895, although the same provision is

in the Constitution. Art. VIII, § 1, ante.

Schedule of Laws Repealed.

REVISED STATUTES. Part I, chapter 18. All.

L.4.WS OF Chapter. Sections.

1811 67 All.

1815 47 All.

1815 202 All.

1816 58 All.

1817 223 All.

1818 67 All.

1819 102 All.

1821 14 All.

1822 213 All.

1836 284 All.

1836 316 All.

1838 160 All.

1838 161 All.

1838 262 All.

1839 218 All.

1842 165 All.

1846 155 All.

1846 215 17, 18.

1847 100 3, 4.

1847 210 All.

1847 222 All.

1847 270 All.

1847 272 All.

1847 287 All.

1847 398 All.

1847 404 All.

1847 405 All.

1848 37 All.

1848 40 All.

1848 45 All.

1848 259 All.

Schedule of Laws Repealed— (Cont'd).

LAWS OF Chapter. Sections.

1848 265 All.

1848 360 All.

1849 250 All.

1849 362 All.

1850 71 All.

1S50 140 All.

1851 14 All.

1851 19 All.

1851 98 All.

1851 107 All.

1851 487 All.

1851 497 All.

1852 228 All.

1852 372 All.

1853 53 All.

1853 117 All.

1853 124 All.

1853 135 All.

18.53 245 All.

1853 333 All.

1853 471 1, 2, 4.

1853 481 All.

1853 502 All.

1853 626 All.

1854 3 All.

1854 87 All.

1854 140 All.

1854 201 All.

1854 232 All.

1854 269 All.

1854 282 All.

1854 312 All.

1855 301 All.
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Schedule of Laws Repealed.

Schedule of Laws Repealed — (Cont'd).

LAWS OF Chapter. Sections.

1875 159 All.

1875 193 All.

1875 256 All.

1875 319 All.

1875 365 All.

1875 445 All.

1875 510 All.

1875 586 All.

1875 598 All.

1875 606 All.

1875 611 All.

1876 77 All.

1876 135 All.

1876 198 All.

1876 280 All.

1876 358 All.

1876 373 All.

1876 415 All.

1876 435 All.

1876 446 All.

1877 103 All.

1877 158 All,

1877 164 All.

1877 171 All.

1877 224 All.

1877 266 All.

1877 374 All.

1878 61 All.

1878 121 All.

1878 163 All.

1878 203 All.

1878 210 All.

1878 261 All.

1878 264 All.

1878 316 All.

1878 334 All.

1878 394 All,

1879 214 All.

1879 253 All.

1879 290 All,

1879 293 All,

1879 350 All,

1879 377 All.

1879 393 All.

1879 395 All.

1879 413 All.

1879 415 All.

1879 441 All,

1879 503 All,

1879 505 All.

1879 512 All.

1879 541 All.

1880 5 All.

1880 85 All.

1880 90 All,

1880 94 All.

1880 113 All.

1880 133 All,

1880 155 All,

1880 182... All,

1880 187 All.

1880 223 All.

1880 225 All,

1880 241 All.

1880 254 All,

Schedule of Laws Repealed — (Cont'd).

LAWS OF Chapter. Sections.

1880 263 All.

1880 267 All.

1880 349 All.

1880 415 All.

1880 417 All.

1880 484 All.

1880 510 All.

1880 575 All.

1880 582 All.

1880 583 All.

1880 585 All.

1881 22 All.

1881 58 All.

1881 77 All.

1881 117 All.

1881 148 All.

1881 213 All.

1881 232 All.

1881 295 All.

1881 296 All.

1881 311 All.

1881 313 All.

1881 321 All,

1881 337 All.

1881 338 All.

1881 351 All.

1881 399 All.

1881 422 All.

1881 464 All.

1881 468 All.

1881 470 All.

1881 472 All.

1881 485 All.

1881 551 All.

1881 589 All.

1881 649 All.

1881 650 All.

1881 674 All.

1881 685 All.

1882 73 All.

1882 82 All.

1882 140 All.

1882 273 All.

1882 289 All.

1882 290 All.

1882 306 All.

1882 309 All.

1882 349 All.

1882 353 All.

1882 393 All.

1882 405 All.

1883 46 All,

1883 71 All.

1883 102 All.

1883 216 All.

1883 232 All.

1883.. 237 All.

1883 238 All.

1883 240 All.

1883 287 All.

1883 323 All.

1883 361 All.

1883 381 All.

1883 382 All.

1883 384 All.
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Schedule of Laws Repealed.

Schedule of Laws Repealed --(Cont'd).

LA^VSOF Chapter. Sections.

1883 386 All.

18S3 387 All.

1883 388 All.

1883 409 All.

1883 482 All.

1883 483 All.

1883 407 All.

1884 14(1 All.

1884 193 All.

1884 208 All.

1884 223 All.

1884 252 All.

1884 267 All.

1884 367 All.

1884 386 All.

1884 397 All.

1884 421 All.

1884 422 All.

1884 439 All.

1884 441 All.

1884 444 All.

1885 84 All.

1885 127 All.

1885 141 All.

1885 153 All.

1885 171 All.

1885 305 All.

1885 369 All.

1885 422 All.

1885 423 All.

1885 489 All.

1885 498 All.

1885 535 All.

1885 540 All.

1885 549 All.

1886 65 All.

1886 182 All.

1886 271 All.

1886 321 All.

1886 322 All.

1886 403 All.

1886 415 All.

1886 509 All.

1886 551 All.

1886 579 All.

1886 586 All.

1886 592 All. •

1886 601 All.

1886 605 All.

81

Schedule of Laws Repealed— (Cont'd).

LAWS OF Chapter. Sections.

1886 634 All.

1886 642 All.

1887 450 All.

1887 486 All.

1887 536 All.

1887 570 All.

1887 616 All.

1887 622 All.

1887 724 All.

1888 189 All.

1888 306 All.

1888 313 All.

1888 359 All.

1888 394 All.

1888 447 All.

1888 462 All,

1888 513 All.

1888 514 All.

1888 549 All.

1888 560 All.

1889 57 All.

1889 76 All.

1889 78 All.

1889 236 All.

1889 242 All.

1889 281 All.

1889 332 All.

1889 369 All.

1889 426 All.

1889 519 All.

1889 524 All.

1889 531 All.

1889 532 All.

1889 564 All.

1890 23 All.

1890 98 All.

1890 119 All.

1890 193 All.

1890 292 All.

1890 416 All.

1890 421 All.

1890 483 All.

1890 497 All.

1890 505 All.

iS90 508 All.

1890 543 All.

1891 57 All.

1891 287 All.

1892 2 All.
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PABT III.

THE STOCK CORPORATION LAW, AS AMENDED TO JANUARY 1, 1899.

(L. 1800, ch. 564.)

An Act in relation to stock corporations
constituting chapter thirty-six of the
general laws.

CHAPTER XXXVI OF THE GENERAL
LiAAVS.

The Stock Corporation Law.

Art. 1. General powers; reorganization. §§ 1-T.

2. Directors and officers; tlieir election, du-

ties and liabilities. §§ 20-33.

3. Stock; stockholders, tlieir rights and lia-

bilities. §§ 40-GO.

ARTICLE I.

General Powers; Reorganization.

Sec. 1. Short title, and application of chapter.

2. Power to borrow money and mortgage
property.

3. Reorganization upon sale of corporate

property and franchises.

4. Contents of plan or agreement.

5. Sale of property; possession of receiver

and suits against him.

6. Assent of stockholders to plan of read-

justment.

7. Combinations prohibited.

Short title, and application of chapter.

Section 1. This chapter shall be kuowu as

the stock corporation law, but article one
shall not apply to monied coiiJorations.

See note to General Corporation Law, § 1, ante.

The Stock Corporation Law was amended through-

out and re-enacted by L. 1892, ch. 688, taking

effect May 18, 1892.

The Stock Corporation Law does not affect

rights and liabilities fixed before the statute took

effect. Close v. Potter, 2 Misc. Rep. 1; 49 N. Y.

St. Rep. 590 (1892).

Power to borrow money and mortgage
property.

§ 2. In addition to the powers conferred

by the general corporation law, every stock

corporation shall have power to borrow
money or contract debts, when necessary
for the transaction of its business, or for tlie

exercise of its corporate rights, privileges

or franchises, or for any other lawful purpose
of its incorporation; and may issue and dis-

pose of its obligations for any amount so
borrowed, and may mortgage its property
and franchises to secure the payment of such
obligations or of any debt contracted for the
puiijoses herein specified; and the amount
of the obligations issued and outstanding
at any one time secured by such mortgages,
excepting mortgages given as a consideration
for the purchase of real estate, and mortgages
authorized by contracts made prior to INIay

first, eighteen hundred and ninety-one, shall

not exceed the amount of its paid-up capital
stock, or an amount equal to two-thii'ds of
the value of its coii^orate property at the
time of issuing the ol;)ligations secured by
such mortgages, in case such two-thirds value
shall be more than the amount of such paid-
up capital stock. No such mortgages, except
purchase-money mortgages, shall be issued
without the consent of the stockholders
owning at least two-thirds of of* the stock of

the corporation, which consent shall be in

writing and shall be filed and recorded in the
office of the clerk or register of the county
where it has its principal place of business,

or shall be given by vote at a special meeting
of the stoclvholdei-s called for that purpose;
and a certificate of the vote at such meeting,
signed and sworn to by the chairman and
secretary of siich meeting, shall be filed and
recorded as aforesaid. When authorized liy

such consent, the directors, under such reg-

ulations as tliey may adopt, may confer on
the holder of any debt or obligation secured
by such mortgage the right to convert the
principal thereof, after two and not more
than twelve yeare from the date of the mort-
gage, into stock of the coii)oration; and if the
capital stock shall not l>e sufficient to meet
the conversion when made, the stockholders
shall, in the manner herein provided, author-
ize an increase of capital stock sufficient for

that puiTDose.

Consideration for issue of bonds, § 42, post. Lia-

Vjility of directors for overissue of bonds. § 24,

post. Corporation may guarantee bonds of another

corporation. § 40, post. Payment by stockholder

of mortgage debt pending foreclosure. § 49, post.

Receiver may be appointed on foreclosure. Code
Civ. Pro., § 1810. See post, " Receivers of Cor-

porations." Power of railroad corporations to

issue bonds. R. R. L., § 4, subd. 10; § 24 of Stock

Corp. L. relating to overissue not to apply to rail-

roads. R. R. L., § 23, as added by L. 1898, ch. 80.

* So in original.
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In order that a mortgage of the property of
a manufacturing corporation be sustained, stock-
holders holding two-thirds of the stock must con-
sent thereto and their consent be filed in the
clerk's office. Matter of Wendler Machine Co., 2
App. Div. 16; 72 N. Y. St. Rep. 499 (1896).

As to whether the passage of a resolution in

a stockholders' meeting by a vote of stockholders
owning more than two-thirds of the stock en-
tered on the minutes and attested by the secre-
tary amounts to the written assent to a mort-
gage of the property of the corporation, query.
Beebe r. Richmond Light, Heat & Power Co., 3
App. Div. 334; 73 N. Y. St. Rep. 7.'?4 (1896).

The written assent of the shareholders may De
filed simultaneously with the filing of the mort-
gage. Matter of Commissioners of State Reser-
vation, 122 N. Y. 177; 2.5 N. E. Rep. 269; 33 N. Y.

St. Rep. 452 (1890).

The requisite consent of stockholders to the
making of a mortgage may be executed on the
same day as the mortgage and recorded with it.

Everson v. Eddy, 36 N. Y. St. Rep. 763 (1891).

Where the requisite consents of stockholders

to the execution of a mortgage have been duly
given before its execution, it is sufficient, where
the rights of other creditors do not intervene, if

the consent is not filed until after the execu-
tion of the mortgage. Martin v. Niagara Falls

Mfg. Co., 122 N. Y. 165; 25 N. E. Rep. 303; 33

N. Y. St. Rep. 318 (1890).

A mortgage executed without the filing of the
consent is valid as against subsequent mort-
gagee or purchaser with notice. Rochester Sav-
ings Bk. V. Averell, 96 N. Y. 467.

The requirement that the written consent of

stockholders owning two-thirds of the capital

stock shall first be given and filed before the
issue of a mortgage on the property of the cor-

poration, does not require that original stock-

holders shall be of record upon the stock-book
of the corporation. Hamilton Trust Co. v. Clemes,
17 App. Div. 152 (1897).

A mortgage ujion the property of a manufactur-
ing corporation is valid, although there were but
two shareholders at the time the assent of the
mortgage was signed and one of the three per-

sons who had acted as trustee of the corporation

was not a stockholder, flatter of Commissioners
of State Reservation, 122 N. Y. 177; 25 N. E.

Rep. 269; 33 N. Y. St. Rep. 452 (1890).

The fact that a mortgagee participates as prin-

cipal shareholder, as trustee and as president

in the execution of a mortgage to himself will

not impeach its validity where it was sustained

by a sufficient consideration and received the as-

sent of the shareholders. Id.

The execution of a corporate mortgage by its

officers is ratified bj' the company disposing of

and receiving the avails of the bonds and pay-

ing interest. Whitney v. Union Trust Co., 65

N. Y. 576 (1875).

The restriction against mortgaging the real

estate of a manufacturing corporation without the

written assent of the stockholders is a provision

designed for their protection instead of that of

creditors, and its violation is not available to the

latter if the stockholders do not object. Market

& Fulton Nat. Bank v. Jones, 7 Misc. Rep. 207;
58 N. Y. St. Rep. 37 (1894).

The fact that money borrowed by a corpora-
tion was expended for purposes for which re-

ceivers' certificates might properly have been
issued, gives the lender no preference over bond-
tioiders under a trust mortgage foreclosed. Farm-
ers' Loan & Trust Co. v. Eanlvcrs & Merchants'
Tel. Co., 83 Hun, 560; 65 N. Y. St. Rep. 35 (1894).

Where an agent of a corporation, under au-
thority to negotiate bonds at a price not less
than par and accrued interest, Issues them as
oolliiteral security for prior debts of the com-
pany, the holders are not entitled to share pro
rata in the proceeds of a foreclosure of the mort-
gage given to secure the bonds. Shaw v. Saranac
Horse Nail Co., 144 N. Y. 220; 39 N. E. Rep. 73;
63 N. Y. St. Rep. 94 (1894).

Corporations only restrained by their charter's
have the power to mortgage their property to se-

cure borrowed money on their debts, but unless
the statute allows it, can neither sell nor mort-
gage their franchises. Carpenter v. Blackhawk
Gold Mining Co., 65 N. Y. 43 (1875).

A mortgage to secure an overissue of bonds
is not void; directors may be personally liable.

New Britain Nat. Bk. v. A. B. Cleveland Co.,
91 Hun, 447 (1895).

Whatever rights, as against the mortgagor, are
vested in the trustee of a mortgage given to se-
cure the payment of bonds, inure to the benefit
of the bondliolder and are enforcibie by him,
in case of refusal or neglect on the part of his
trustee to act for him upon request. O'Beirne v.

Allegheny & Kinzua R. R. Co., 151 N. Y. 372
(1807).

The right of a corporation to purchase stock
and bonds of another corporation confers upon
the purchaser no authority to employ the stock
and bonds for purposes condemned by the prin-
ciples of equity. Farmers' Loan & Trust Co. v.

N. Y. & N. R. R. Co., 150 N. Y. 410; 44 N. E.
Rep. 1043 (1896).

A mortgage of property " thereafter acquired,"
becomes a superior lien thereon. Piatt v. N. Y. &
Sea Beach R. R. Co., 9 App. Div. 87 (1896).

A party who loans money to an embarrassed
corporation does not thereby acquire a Hen
superior to the bondholders under a mortgage
existing when the loan was made. Fanners' Loan
& Trust Co. v. Bankers & Merchants' Telegraph
Co.. 148 N. Y. 315; 42 N. E. Rep. 707 (1896).

Reorganization upon sale of corporate
property and franchises.

S P>. Whoa the lu-oport.v and franchises of
any ilomestic .stock corporation shall be sold
I'.v virtue of a mortgage or deed of trust, duly
e.vt'cuted liy it. or pursuant to the .iudgmeiit
or decree of a court of competent jurisdiction,
or l>y virtue of any execution issued thereon,
and the purchaser at such sale shall acquire
title to (he same in the mantier prescribed
by law, he may associate with liim any num-
lu'r of persous. not less than the number re-
(iuin>d by law for the incorporation of such
corporation, a majority of whom shall be
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citizens and residents of this State, and tbey
may become a corporation, and talie and
possess the property and francliises thus sold,

and which were at the time of sale

possessed by the coi-poration whose property
shall have been so sold, upon making, ac-
knowledging and filing In the offices where
certificates of incorporation are required
by law to be filed, a certificate in which
they shall describe by name and reference
to the law under which it w^as organized, the
coiiioration whose property and franchises
they have acquired, and the court by whose
authorits' the sale has been made, with the
date of the judgment or decree authorizing or
directing the same, and a brief description of
the property sold, and also the following
particulars.

1. The name of the new* corporation in-

tended to be formed by the filing of such
certificate.

2. The maximum amount of its capital
stock and the number of shares Into which it

is to be divided, specifying the classes there-

of, whether common or preferred, and the
amount of and rights pertaining to each
class.

3. The number of directors, not less nor
more than the number required by law for

the old corporation, who shall manage the
affairs of the new corporation, and the names
and post-office address of the directors for

the first year.
4. Any plan or agreement which may have

been entered into at or previous to the time
of sale, in anticipation of the formation of

the new corporation, and pursuant to wliich

such. purchase was made. Such corporation
shall be vested with and be entitled to exer-

cise and enjoy all the rights, privileges and
franchises, which at the time of such sale

belonged to, or were vested in the corpora-

tion, last owning the property sold, or its

receiver, and shall be subject to all the

provisions, duties and liabilities imposed by
law on such corporations.

Places of filing certificate. Gen. Corp. L., § 5,

ante.

Whei-e the property and franchises of a rail-

road corporation are purchased on foreclosure

sale in pursuance of a plan for the readjustment

of the respective interests of the mortgage cred-

itors and stockholders, the foreclosure becomes
absolute as against the corporation, and all Its

rights and the proprietary interests of the stock-

holders are absolutely barred and cut off as if the

purchasers had purchased for themselves. The
plan has reference only to the new corporation

to be formed and to interests therein. Vatable
V. N. y., L. E. & W. R. R. Co., 96 N. Y. 49

(1884).

Contents of plan or agi'eement.

§ 4. At or previous to the sale the pur-
chasers thereat, or the persons for whom the
pui'chase is to be made, maj* enter into a

plan or agreement, for or in anticipation of
the readjustment of the respective interests
therein of the mortgage creditors and stock-
holders of the coi-poration owning such
property and franchises at the time of sale,

and for the representation of such interests
of creditors and stockholders in the bonds oi*

stock of the new corporation to be formed,
and may therein regulate voting by the
holders of the preferred and common stock
at any meeting of the stockholders, and by
the holders and owners of any or all of the
b(/nds of the corporation foreclosed, or of
the bonds issued or to be i.ssued by the new
corporation, and such right of voting by
bondholders shall be exercised in sucli man-
ner, for such period, and upon such condi-
tions, as shall be therein descrilied. Such
plan or agreement must contain suitable pro-

vision for the bondholders voting by proxy
and must not be Inconsistent with the laws
of the State and shall be binding upon the
corporation, until changed as therein pro-

vided, or as otherwise provided by law. The
new corporation when duly organized, pur-
suant to such plan or agreement and to the
provisions of law, may issue its bonds and
stock in conformity with the provisions of

such plan or agreement, and may at any time
within six months after its organization, com-
promise, settle or assume the payment of any
debt, claim or liability of the former corpora-

tion upon such terms as may be lawfully
approved by a majoi'ity of the agents or

trustees intrusted with the carrying out of

the plan of agreement of reorganization,

and may establish preferences in respect to

the payment of dividends in favor of any
portion of its capital stock and may divide

its stock into classes, but the capital stock

of the new corporation shall not exceed in the

aggregate, the maximum amount of stock

mentioned in the cei*tificate of incorporation,

nor shall the bonds issued by it exceed in the

aggregate the amount which a corporation is

authorized by the provisions of this article

to issue.

Sale of property; possession of receiver

and suits against him..

§ 5. The supi'eme court may direct a sale

of the whole of the property, rights and fran-

chises covered by the mortgage or mortgages,

or deeds of trust foreclosed at any one time

and place to be named in the judgment or

order, either in case of the non-payment of-

interest only, or of both the principal and
interest due and unpaid and secured by any
such mortgage or mortgages or deeds of

trust. Neither the sale nor the formation of

the new corporation shall interfere with the

authority or possession of any receiver of

such property and franchises, but he shall

remain liable to be removed or discharged

at such time as the court may deem proper.

No suit or proceeding shall be commenced
against such receiver unless founded on wil-



NEW YORK. 33

stock Corporation Law — §§ 6, 7, 20.

ful misconfliict or fraud in his trust after
the expiration of sixty days from the time of
"bis disfliarce; but after the expiration of
sixty days tlie new corporation shall be liable
in any action that may be commenced against
it, and founded on any act or omission of
such receiver for which he may not be sued,
and to the same extent as the receiver, but
for this section would lie or remain liable,

or to the same extent that the new corpora-
tion would be had it done or omitted the acts
complained of.

Stockholders may assent to plan of read-
justment.

§ G. Every stockholder in any corporation,
the franchises and property whereof shall
have been thus sold, may assent to the plan
of readjustment and reorganization of In-

terests pursuant to which such franchises
and property shall have been purchased at

any time within six months after the or-

ganization of the new corporation, and by
complying with the terms and conditions of
such plan become entitled to his pro rata
benefits therein. The commissioners, cor-

porate authorities or proper otficers of any
city, town or village, who may hold stock
in any coiporation, the property and fran-

chises whereof, shall be liable to be sold,

may assent to any plan or agreement of re-

organization which lawfully provides for the

formation of a new corporation, and the issue

of stock therein to the proper authorities or

officers of such cities, towns or villages in

exchange for the stock of the old or former
corporation by them respectively held. And
such commissioners, coiporate authorities or

other proper officers may assign, transfer or
surrender the stock so held by them in the

manner required by such plan, and accept in

lieu thereof the stock issued by such new cor-

poration in conformity therewith.

Assent to the plan within six months is a con-

dition precedent to pro rata benefits. If a stock-

holder falls to slgnif.y his assent within the time

limited, he forfeits the right, and against such

a forfeiture the courts can give no relief. Vatable

v. N. y., L. E. & W. R. R. Co., 96 N. Y. 49

(1884).

Combinations prohibited.

§ 7. No domestic stock corporation and no
foreign coi-poration doing business In this

State shall combine with any other corpora-

tion or person for the creation of a monopoly
or the unlawful restraint of trade or for the

prevention of competition in any necessary

of life. (Thus amended by L. 1897, ch. 384.)

The amendment of 1897 extended the section

to a foreign corporation doing business In this

State. See also L. 1897, ch. 383, being an act to

prevent monopolies, and the Federal Anti-Trust

Law under Part V, " Miscellaneous Laws Affect-

ing Corporations."

An agreement of a railroad company permitting
a particular steamboat company to use certain
terminal facilities is not in violation of this sec-
tion. Alexandria Bay Steamboat Co. v. N. Y. O.
& 11. U. 11. R. Co., 18 App. Div. 527 (18ii7).

For decisions in which the combination of cor-
porations with other corporations and persons are
cousiilcrcd, see a fomhhi.-itioii Id fonlrol price
of a commodity. People v. Milk Exchange, 133
N. Y. 5G5; 30 N. E. Rep. 850 (1892); People v.
Milk Exchange, 145 N. Y. 267; 39 N. E. Rep. 1062
(1895); Leonard v. Poole, 114 N. Y. 371; 21 N. B.
Rep. 707 (1.889). The formiition of a partnership
by corporations. People v. North River Sugar Re-
fining Co., 121 N. y. 582; 24 N. E. Rep. 834 (1890).
An agreement by a combination of corporations
with a patentee to manufacture all articles In-

vented by him. Good v. Daland, 121 N. Y. 1; 24
N. E. Rep. 15 (1890). A combination or agreement
to prevent ruinous competition. United States
Vinegar Co. v. Foehrenbach, 148 N. Y. 58 (1895);
Oakes V. Cattaraugus Water Co., 143 N. Y. 430;
38 N. E. Rep. 461 (1894); Leslie v. Lorlllard, 110
N. Y. 519; 18 N. E. Rep. 363 (1888).

ARTICLE II.

Directors and OflBcers: Their Election, Du-
ties and Liabilities.

Sec. 20. Directors.

21. Change of number of directors.

22. When acts of directors void.

23. Liability of directors for making unau-
thorized dividends.

24. Liability of diroftors for contraetint? un-
authorized debts and overissue of boflds.

25. Liability of directors for loans to stock-
holders.

26. Transfers of stock by stockholders In-

debted to corporation.

27. Officers.

28. Inspectors and their oath.

29. Books to be kept.
.'!(). .\nnii:il ri'ijort.

31. Liability of officers for false certificates,

reports or public notices.

32. Alteration or extension of business.
33. Sale of franchise and property.

Directors.

§ 20. The directors of every stock coqwration
shall bo chosen from the stockholders at the
time and place fixed by the by-laws of the
coiporatiou by a plurality of the votes of
the stockholders voting at such election. Va-
cancies in the board of directors shall be
filled in the manner prescriluHl in the by-
laws, and if a director shall cease to be a
stockholder his office shall become vacant.
Notice of the time and place of holding any
election of directors shall be given by publi-

cation thereof, at least once in each week
for two successive weeks immediately pre-
ceding such election, in a newspaper pub-
lished in the county where such election is

to be held, and in such other manner as

may l>e prescribed in the by-laws. Policy-
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holders of an insurance corporation shall be
eligible to election as directors. At least one-

fourth in number of the directors of every

stock corporation shall be elected annually.

Term " directors " includes trustees or other

managers. (.Jen. Corp. L., § 3. subil. U, ante. Ky-

laws regulating election of directors to be pub-

lished. Gen. CiM-p. L., J 11, subd. ."). ante. Con-

duct of election. Gen. Corp. L., §§ 20-27; Stock

Corp. L., § 28. At least two to be residents. Gen.

Corp. L., § 29. Quorum and powers of majority.

Gen. Corp L.. §§ li'.i. :«>. May make by-laws. Gen.

Corp. L., § 29. Failure to make by-laws provid-

ing for election. Stock Corp. L., § 22. Act as

trustees in case of dissolution. Gen. Corp. L..,

§ 30; Stock Corp. L., § 57. Change in number.

§ 21. Liability for making unauthorized dividends.

§ 23. Liability for unauthorized debts and over-

issue of bonds. § 24. Liability for loans to

stockholders. § 25. May appoint officers. § 27.

Annual report and penalty for not making. § 30.

Liability for false certificates and false reports

generally. § 31. Penal liability for misconduct.

Penal Code, §§ 594, 610, 611, 613, 614. Actions

against directors for misconduct. Code Civ. Pro.,

§§ 1781-82, post, " Actions and Proceedings Re-

lating to Corporations."

lAjiy number of stockholders, however small

their holdings, provided they hold a plurality of

the stock voted, may choose the directors. Mat-

ter of Rapid Transit Ferry Co., 15 App. Div. 530

(1897). And a by-law providing that the majority

of the stockholders present in person or by proxy

at any meeting of the stockholders, shall consti-

tute a quorum, does not apply to such election.

Id.

If the officers of a corporation fail to call an

election, as they are bound in duty to do, then

either one of the stockholders or any person

aggrieved may apply to the court for relief re-

quiring an election to be held. Matter of Light

Hall Mfg. Co., 47 Hun, 258 (1888).

An agreement to elect a person director, upon
consideration of his conducting the corporate

affairs so as to increase the value of its shares,

is void as against public policy. Kountze v. Flan-

nagan, 46 ^^ Y. St. Rep. 471 (1892).

There being no by-law on the subject a corpo-

ration may hold an election of directors upon
giving the statutory notice. Matter of David

Jones Co., 67 Hun, 360; 51 N. Y. St. Rep. 829 (1893).

One who holds the bare legal title to stock,

without any beneficial interest, though qualified

to vote thereon, is not eligible as a director, and
the court may, on an application to vacate his

election, inquire into his real rights. Matter of

Ellas, 17 Misc. Rop. 718 (1896).

Where the title of an officer rests upon an In-

valid election, it cannot be conferred by mere
subsequent recognition. People ex rel. Nicholl v.

N. Y. Infant Asylum, 122 N. Y. 190; 25 N. E.

Rep. 241; 33 N. Y. St. Rep. 296 (1890).

Actual or implied acceptance of the office of

director is necessary to charge a stockholder with
the character of a director. Cameron v. Seaman,
69 N. Y. 396 (1877).

A meeting of the directors of a corporation at

which the ordinary busness is to be considered

may be called liy a general notice not specifying

the object of the meeting. Matter of Argus Co.,

138 N. Y. 557; 34 N. E. Rep. 388; 53 N. Y. St.

Rep. 270 (1893).

Directors or trustees of a corporation cannot
vote at a meeting of the board by proxy. Craig
Medicine Co. v. Merchants' Bank, .V.) Hun. otjl

(1891).

As soon as a director parts with all beneficial

interest in, and control over, the stock which he
is required to hold, and causes the officers of the
corporation to have knowledge of such effect by
a request that transfer be made in the books of
the company, he no longer possesses the qualifi-

cations which the statute declares to be essential.

Chemical Nat. Bank v. Colwell, 132 X. Y. 250;
30 N. E. Rep. 644; 43 X. Y. St. Rep. 876 (1892).

For other decisions as to the powers and duties
of directors, see Gen. Corp. L., § 'JLI, and cast's

cited; and Stock Corp. L., § 27, as to powers and
duties of officers generally.

Change of number of directors.

§ 21. The number of directors of any stock
coiiioratiou may be increased or reduced,
but not above the maximum nor below the
minimum number prescribed by law, when
the stockholders owning a majority of the
stock of the corporation shall so determine,
at a meeting to be held at the usual place
of meeting of the directors, on two weelcs'

notice in writing to each stockholder of rec-

ord. Such notice shall be served personally
or by mail, directed to each stockholder at
his last known post-office address. Proof of
the service of such notice shall be filed in

the office of the coii^oration at or before the
time of such meeting. The proceedings of
such meeting shall be entered in the minutes
of the corporation and a transcript thereof,

verified by the president and secretary of

the meeting, shall be filed in the offices where
the original certificates of incorporation were
filed. If a corporation formed under or sub-

ject to the liauking law, the consent of the
superintendent of banks, and if an insurance
corporation, the consent of the superintend-

ent of insurance, shall be first obtained to

such increase or reduction of the number of

directors.

Place of filing. Gen. Corp. L., § 5, ante.

It seems that the legality of a change in the

number of directors can only be raised in a direct

proceeding by one whose interests are affected.

Wallace v. Walsh, 125 N. Y. 26; 25 N. E. Rep.

1076 (1890).

When acts of directors void.

§ 22. When the directors of any corpora-

tion for the first year of its corporate exist-

ence shall hold over and continue to be di-

rectors after the fiist year, because of their

neglect or refusal to adopt the by-laws re-

quired to enable the stockholders to hold the

annual election for directors, all their acts
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and proceedings while so liolding over, done
for and in the name of the corporation, de-
signed to charge npon it any liability or ob-
ligation for the services of any such director,
or any officer, or attorney or counsel ap-
pointed by them, and every such liability or
obligation shall be held to be fraudulent and
void.

Liability of directors for making unau-
thorized dividends.

§ 23. The directors of a stock corporation
shall not make dividends, except from the
surplus profits arising from the business of
such corporation; nor divide, withdraw or
in any way pay to the stockholders, or any
of them, any part of the capital of sucli cor-

poration, or reduce its capital stock, except
as authorized by law. In case of anj" viola-
tion of the provisions of this section, the
directors under whose administration the
same may have happened, except those who
may have caused their dissent therefrom to

be entered at large upon the minutes of

such directors at the time, or were not pres-
ent when the same happened, shall jointly
and sevendly be liable to such corporation
and to the creditors thereof to the full

amount of the capital of such corporation so

divided, withdrawn, paid out or reduced.
But this section shall not prevent a division

and distribution of the assets of any such
coi-poration remaining after the payment of
all its debts and liabilities upon the disso-

lution of such coiiioration or the expiration
of its charter.

Making unlawful dividends, a misdemeanor,
Penal Code, §§ 594, G14, post. Director may be

suspended or removed. Code Civ. Pro., §§ 1781-83,

post, " Actions and Proceedings Relating to Cor-

porations."

Where a corporation has a surplus, whether a

di\ldend shall be made, and if made, how much
it shall be, and when and where it shall be pay-

able, rests in the fair and honest discretion of

the directors uncontrollable by the courts. Wil-

liams v. Western Union Tel. Co., 93 N. Y. 162

(1883); Beveridge v. N. Y. Elevated R. R. Co., 112

N. Y. 1; 20 N. Y. St. Rep. 962.

The rate of dividend and the amount of surplus

which the interests of the company require to

be retained, rests in the discretion of the trustees,

and where they act in good faith they cannot be
compelled to distribute such surplus at the suit

of a stockholder. McNab v. McNab & Harlin Mfg.

Co., 41 N. Y. St. Rep. 906 (1891); aflf'd, 133 N. Y.

687; 31 N. E. Rep. 627.

There is no statute prohibiting a corporation

from making a stock dividend. Williams v. West-
ern L'nion Tel. Co., 93 N. Y. 162 (1883).

j

The issuing and division among the stockholders I

of stock certificates is not a division of its capital '

Williams v. Western L'nion Tel. Co., 9 Abb. N. C. ,

437 (1881).

Directors have no right to issue stock to be I

distributed among the stockholders as a dividend

unless the corporation has accumulated and added
to Its capital money or property equal In value
to the stock issued. Berwiud-White Coal Mining
Co. v. Ewart, 11 Misc. Hep. 4!U); 04 X. Y. St. Rep.
458 (1895).

A corporation cannot under this section make
a scrip dividend in one year and In the next
year issue bonds to pay it. Merz v. Interior Con-
iluit iV liisnl.-iiion Co., ST Hun, 4:50; (>.S N. Y. St.

Rep. 63 (1895).

A st(ic-l<liol(lcr cMiiiiot l)e coinpolled to take his
earnings In the form of additional capital. Hatch
V. Western Union Tel. Co., it Abb. N. (.:. -m) (ISSl);

Williams v. Western Union Tcl. Co.. id. 419 (IS-Sl).

The right to dividends accrues when they are
declared no matter when the earnings are made.
Hy;itt V. .\llcn. .".i; \. Y. 5.53 (1874;; Goldsmith v.

Swift, 25 Hun, 201.

A stockholder Is entitled to all dividends subse-
quent to the time he acquired the stock. Jones v.

Telle Haute & Richmond B. R. Co., 57 X. Y. l'.»G

(1874).

Where a dividend is declared but the time of
payment Is left to the discretion of the agent of
the corporation, the owner of the stock at the
time the dividend is declared Is entitled thereto.
Hill V. Newichawanick Co., 8 Hun, 459; afC'd, 71
N. Y. 493 (1876).

A transfer of stock carries Its proportionate
share of the assets of the company including un-
declared dividends in arrears. Boardman v. Lake
Sh(»re iV M. S. K. U. Co., »4 N. Y. 157; Prouty y.

Lake Shore A: M. S. R. R. Co., 85 Id. 272 (1881).

An assignee of guarjiiiteed stock has tlie rij:ht

to payment of unpaid dividends that fall due
before he acquired his title. Jermain v. Lake
Shore & M. S. R. R. Co., 91 N. Y. 483 (1883).

In the absence of any provision In a contract
for sale and purchase of stock, outside of and
not subject to the rules of the stock exchange,
the contract gIveS' the dividends to the owner of
the shares when the dividends were declared.
Hopper V. Sage, 112 X. Y. 530; 20 X. E. Rep. 350;
21 X. Y. St. Rep. 491 (1889).

Undeclared and undivided earnings of a company
are incidental to the shares of slmK and eaiiliot

be assigned separately from them. Manning v.

Quicksilver Mining Co., 24 Hun 360 (1881).

A company's books are the best evidence of the
riglit to tlividends. Brisbane v. Del., L. A: AV. K.
R. Co., 25 Hun, 438 (1881).

Where a certificate of stock Is transferable only
ou the books of the company, the company is pro-
tected in paying dividends to the person having
the book title. Id.

A pledgee of stock is the legal owner and en-
titled to dividends. Hill v. Newichawanick Co.,

4S How. Pr. 427; aff'd, 71 X. Y. 593 (1874): but
see Warner v. Watson et al., 4 Misc. 12 (1S9.S).

A court of equity will assume jurisdiction of
an action brought by stockholders against di-

rectors of a corporation, who In bad faith and
without reasonable cause refuse to declare a
dividend out of a surplus available for the purpose.
Hiscock V. Lacy, 9 Misc. Rep. 578 (1894).

A plaintiff cannot at the same time maintain
an action against a corporation for conversion
of his stock and a separate action to recover
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dividends declared on the same shares. Hughes
V. Vermont Copper Mining Co., 72 N. Y. 207; aflE'g

7 Hun, G77 (1878).

A stockholder who has received dividends is

not liable in an action for money had and re-

ceived at the suit of a person claiming a share
therein. Peckham v. Van Wagenem, 83 N. Y.
40 (1880).

A corporation created by consolidation has no
power to declare a dividend as such of earnings
made prior to its creation by one of the constitu-
ent corporations, nor to declare out of its own
earnings a dividend on the stock of one of such
corporations. Chase v. Vanderbilt, 37 Sup. Ct. 834;
afE'd, 62 N. Y. 307 (1874).

A cori)oration organized under the Manufactur-
ing Act of 1848 is not subject to the prohibition
of the Uevisofl Statutes against tho declaration
of a dividend except out of surplus, but it is sub-
ject only to the penalty prescribed by sQch act
which makes trustees improperly declaring a
dividend liable for all debts existing and con-
tracted through their term of office. People ex
rel. Edison General Electric Co. v. Barker, 141
N. Y. 2r,l: 3(i N. E. Kep. ]!M!; m S. Y. St. Rep.
823 (1894); rev'g 74 Hun, 418.

A liability of directors under this section is in
the nature of an indemnity for the loss which the
corporation or its creditors may sustain from the
payment of an illegal or unauthorized dividend.
Dykeman v. Keeney, 16 App. Div. 131 (1897).

Liability of directors for contracting' un-
authorized debts and overissue of
bonds.

§ 24. No stock coiiioration, except a
monied coiiwration, shall create any debt,
if thereby its total indebtedness not secured
by mortgage shall exceed the amount of its

paid-up capital stock, and the directors cre-
ating or consenting to the creation of any
such debt shall be personally liable therefor
to the creditors of the corporation. If bonds
or other obligations of the con>oration, se-
cured by mortgage, are issued in excess of
the amount authorized by law, or in viola-
tion of law, tlie directors voting for such
overissue, or unlawfid issue, sliall be per-
sonally liable to the holders of the bonds or
other obligations illegally issued for the
amount held by them, and to all persons sus-
taining damage by snch illegal issues for
any damage caused thereby.

This section does not apply to railroad corpora-
tions. R. R. L., § 23, as added by L. 18:)8, ch. 80.

Limitation on power to borrow money .nnd mort-
gage property. § 2, ante.

A personal liability of directors for creating
debts by mortgage in excess of its paid-up capital
stock is for the benefit of all the creditors. Such
liability must be enforced in equity in a suit

where all the creditors, and the corporation Itself,

are parties or represented, where an accounting
can be had, and all the facts ascertained and
equitably adjusted. Nat. Bank of Auburn v. Dill-

ingham, 147 N. Y. 603; 42 N. E. Rep. 338 (1895);
rev'g 86 Hun, 100.

A corporation seeking to enforce a claim against
one of its directors or stockholders must establish
it by the application of the same rules of evidence
as are applied in an action brought by an indi-

vidual to enforce a claim against any defendant.
Its books are incompetent for that purpose. Rudd
V. Robinson, 120 N. Y. 113; 26 N. E. Rep. 1046;
30 N. Y. St. Rep. 500 (1891).

Liability of directors for loans to stock-
holders.

§ 25. No loan of moneys shall be made by
any stock corporation, except a monied cor-
poration, or by any officer thereof out of its

fimds to any stockholder therein, nor shall
any such corporation or otheer discount any
note or other evidence of debt, or receive
the same in payment of any installment or
any part thereof due or to become due on any
stock iu such coiiJOration, or receive or dis-

count any note, or other evidence of debt, to
enal)le any stockholder to withdraw any part
of the money paid in by him on his stock.
In case of the violation of any provision of
this section, the officers or directors making
such loan, or assenting thereto, or receiving
or discounting such notes or other evidences
of debt, shall, jointly and severally, be per-
sonally liable to the extent of such loan and
interest, for all the debts of the conioration
contracted before the repayment of the sum
loaned, and to the full amount of the notes
or other evidences of debt so received or dis-

counted, with interest from the time such
liability accnied.

Penal liability. Penal Code, § 594, post.

Transfers of stock by stockholders in-
debted to corporation.

§ 2G. If a stockholder shall be indebted to

the corporation, the directors may refuse

to consent to a transfer of his stock until

such indebtedness is paid, provided a copy
of this section is written or printed upon
the certificate of stock.

Where the certificates of stock issued to stock-

holders bore on their face the clause " no transfer

of the stock of this association shall be made
without the consent of the board of directors by

any stockholder who shall be liable to the asso-

ciation, either as principal debtor or otherwise,"

and no provision to this effect existed in the ar-

ticles of incorporation nor in any by-law, it was
held that, although the directors were without

authority, either with or without a by-law, to es-

tablish such restriction the stockholders had by
lapse of time and course of dealing acquiesced in

and ratified it. That by section 20 of the Stock

Corporation Law such a restriction was author-

ized to be imposed. Reynolds v. Bank of Mt.

Vernon, 6 App. Div. 62 (1890).

A corporation has at common law no claim or

lien upon the stock of a stockholder for an in-

debtedness due it. Driscoll v. West, Bradley, etc.,

Mfg. Co., 55 N. Y. 96 (1874).
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Ofllcers.

§ 27. The directors of a stock corporation
may appoint from their number a president,
and may appoint a secretary, treasurer, and
other officers, agents and employes, who
shall respectively have such powers and per-
form such duties in the management of the
property and affairs of the corporation, sub-
ject to the control of the directors, as may
be pi'escribed by them or in the by-laws.
The directors may require any such officer,

agent or employe to give security for the
faithful performance of his duties, and may
remove him at pleasure. The policyholders
of an insurance corporation shall be eligible

to election or appointment as its officers.

Executive committee may be appointed.

Under a power to appoint subordinate officers

and agents as the business of the corporation shall

require, the directors of the corporation may ap-

point an executive committee with power to trans-

act the business of the company during the in-

terval between the meetings of its board of trus-

tees. Sheridan Electric Light Co. v. Chatham
Nat. Bank, 127 N. Y. 517; 28 N. E. Rep. -167 (1891).

Corporation bound by acts within ap-
parent scope of authority.

A corporation is only bound by the acts and
contracts of its agents within the scope of their

authority. Alexander v. Cauldwell, 83 N. Y. 480

(1881); Western R. R. Co. v. Bayne, 11 Hun, 155;

afC'd, 75 N. Y. 1 (1877).

A corporation is bound by the acts of its officers

or agents made within the general scope of its

business. Benesch v. John Hancock Mutual Ins.

Co., 32 N. Y. St. Rep. 73 (18!K)).

As to what is within the apparent scope of the

authority of an officer of a corporation, see Wil-

son V. Kings County Elevated R. R. Co., 114 N.

Y. 487; 21 N. E. Rep. 1015 (1SS9).

A person seeking to charge a corporation with

the act of one of its officers is not affected by
secret instructions limiting the officer's apparent

powers. Bank of Ithaca v. Potier & Stymus Mfg.
Co., 17 N. Y. St. Rep. 227 (1&8S).

A corporation acts through its agents and such

acts to be binding upon the corporation must be

done in the line of the agency and within the

limits of the authority conferred or be ratified by

the corporation. Queen v. Second Ave. R. R. Co.,

35 Super. Ct. 154 (1872).

A manager of a corporation having mostly the

charge of its business may execute a promissory

note binding upon the corporation, incidental to

and in the scope of its business. Xegley v. Count-

ing Room Co., 1 N. Y. St. Rep. 298 (1886).

A supervising agent of a corporation who is Its

executive officer may accept a draft on the com-

pany in the absence of proof of any restriction

upon the general powers conferred upon him.

Hascall v. Life Association of America, 5 Hun.

151 (1875); aff'd. 66 N. Y. 616.

Authority conferred on the president of a cor-

poration to sell stock, in the absence of any in-

structions, authorizes him to employ a broker for
such purpose. Sistaro v. Best, 16 Hun, 611 (1879).

A sale by the president of a corporation in the
usual line of Its business Is valid. Horton Ice
Cream Co. v. Merritt, 43 N. Y. St. Rep. 416 (1892).

There is nothing in the nature of the business
of a water company that implies that its treas-

urer by virtue of his office has authority to bor-
row money and give notes therefor. First Xat.
Bank v. Council Bluffs City Water-Works Co.,

56 Hun, 412; 32 N. Y. St. Rep. 85 (1800).

The cashier of a bank was held to have an im-

plied authority to employ an attorney to prose-
cute the collection of claims turned over to it by
a debtor firm. Root v. Olcott, 42 Hun, 536 (1886).

The authoi-ity for the act of an agent of a cor-

poration may be shown by presumptive evidence
where tlie scope of the authority is shown and
the act would ordinarily be within the authority.

Martin v. Niagara Falls Paper Mfg. Co., 122 X.

Y'. 165; 25 N. E. Rep. 303; 33 N. Y. St. Rep. 318

(1890).

A contract purporting to be made by a corpora-

tion within its power and having its signature by
its president and the corporate seal affixed by
him, is prima facie binding upon it. New Eng-
land Iron Co. V. Gilbert Elevated R. R. Co., 91

N. Y. 1.-.3 (isas).

The liolder of the notes of a corporation made
and issued by an officer without authority can-

not avail himself of the fact that the officer has
between liimself and tlie corporation charged the

notes on its books against himself, so as to reach
dividends due him as a stockholder. Drake v.

N. Y^ Iron Mine Co., 89 Hun, 280; 68 N. Y. St.

Rep. 8.39 (1805).

It cannot be presumed that the agent of a cor-

poration had authority to transact business which
the corporation Itself was not, by Its charter,

authorized to engage in. Alexander v. Cauldwell,

S3 N. Y. 4S0 (1881).

The burden is on the corporation to show that

a contract made by its president In its behalf

was unauthorized. Patteson v. Ongley Electric

Co., 87 Hun, 462; 68 N. Y. St. Rep. 58 (1S9M.

A bank is not liable for drafts nor liable for a

promise made by its president to pay certain

drafts, in the absence of proof of his authority,

there being evidence that the obligee knew that

similar transactions had failed to meet the sanc-

tion of the directors. Stallcup v. Nat. Bank of

the Republic, 15 N. Y. St. Rep. 39 (1888).

By-laws do not limit apparent powers.

A third person has the right to presume that an

officer of a corporation has the right to perform

the acts that are ordinarily within the scope of

the business of such an officer, and where the act

is within the apparent scope of the authority, the

third person is not bound by a l>y-law to the con-

trary. Rathliun v. Snow, 123 N. Y. .343; 25 N. E.

Rep. .379; 33 N. Y. St. Rep. 600 (1890).

Where a contract is made with the officer of a

corporation within apparent scope of his powers,

although not In accordance with Its by-laws, the

corporation Is bound thereby. Smith v. Martin

Antl-FIre Car Heater Co., 47 N. Y. St. Rep. 26

(1802).
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Where directors of a corporatlou permit its offi-

cers to hold themselves out as clothed with full

authority to manage its affairs, thej- caunot re-

pudiate contracts within the apparent scope of
the officer's authority, because of a by-law of

the corporation not known to the persons with
whom the officers have dealt. Parmelee v. Asso-
ciated Physicians & Surgeons, 11 Misc. Rep. 363;
65 X. Y. St. Rep. 296 (1895).

Where an officer of a corporation holds himself
out as the general manager and director of its

business, the coi-poration cannot set up its by-
laws in contravention of the authority thus pub-
licly conferred. Marine Nat. Bank of Buffalo v.

Butler Colliery Co., 23 N. Y. St. Rep. 318 (1889).

Where the certificate of incorporation of a busi-

ness corporation does not contain any limitations

upon the powers of its executive officers, the
right of a person employed by the president of

the corporation to prepare a pamphlet setting

forth the patent which the corporation was or-

ganized to work under, to recover against the
corporation for such service, cannot be defeated
by any limitation upon the president's powers
contained in the by-laws, unless such person had
expressed notice of such limitation. Powers v.

Schlicht Heat & Power Co.. 2."? App. Div. 380.

A corpor'ation is liable on a note made by Its

treasurer who conducts all its business without
supervision in the usual course thereof, though
it be not countersigned by the president, as re-

quired by its by-laws. Perry v. Council Bluffs

Water-Works Co., 67 Hun, 456; 51 N. Y. St. Rep.
326 (1893).

Katification.

A contract made by the president of a corpora-

tion of a similar nature to other contracts of

employment made by him may be enforced on
the theory of having been ratified by the direct-

ors. Merill v. Consumers' Coal Co., 114 N. Y.
216: 21 N. B. Rep. 155; 23 N. Y. St. Rep. 214
(1889).

When a corporation accepts the benefits of a
contract made by its officers it will be deemed to

have ratified such contract. Jourdan v. Long
Island R. R. Co., 115 N. Y. 380; 22 N. E. Rep. 153
(1889).

Where a corporate officer performs an act not
specifically authorized, or authorized by its by-
laws, a course of conduct in business, or ac-

quiescence or ratification by the corporation is

necessary. Bangs v. Nat. Macaroni Co., 15 App.
Div. 522 (1897).

Authority of the president and treasurer of a
corporation to bind it by indorsement of nego-
tiable paper to raise money for use in its busi-

ness may be established by showing that the
directors knew of the acts of the officers in cre-

ating such obligations on previous occasions and
acquiesced therein, and such knowledge may be
established by circumstantial evidence. Fifth Nat.
Bank v. Navassa Phosphate Co., 119 N. Y. 256;
23 N. E. Rep. 737; 29 N. Y. St. Rep. 686 (1890).

To authorize recovery of the corporation upon
!ts promissory note signed by its manager, either
prior authority or subsequent ratification must be
shown and this may be evidenced by general

course of business as well as by resolution of the
board of directors. Huntington v. Attrill, 118 N.
Y. 365; 23 N. E. Rep. 544; 29 N. Y. St. Rep. 5
(ISUO).

Where the act of an officer is not within the
scope of the business of the corporation, his au-

thority must be shown either by the charter, by-

laws or resolution of the corporation, by recogni-

tion of similar acts of the same official or ratifi-

cation and acceptance of some benefit from the
performance of the act. Mather V. Union Loan &
Trust Co., 26 N. Y. St. Rep. 58 (1889).

Where the president of a corporation has in-

dorsed notes for the corporation, proof of the
entry of the transfers on the company's books
may be sufficient to estop the company from de-

nying the president's authority. Fifth Nat. Bank
V. Navassa Phosphate Co., .56 Hun, 1.36; 30 N. Y.

St. Rep. 289 (1890).

Where a corporation has paid notes irregularly

issued by its president, without repudiating his

authority, the extent of his authority on subse-

quent notes of a similar character should be sub-

mitted to the jury. Grant v. Geo. C. Treadwell
Co., 82 Hun, 591; 64 N. Y. St. Rep. 388 (1894>.

Where a corporation has used the proceeds of

notes irregularly issued by its president, it is

bound thereby in an action by the creditor. Mil-

bank V. De Riesthal, 82 Hun, 537; 64 N. Y. St.

Rep. 199 (1894).

Where the by-laws do not empower a treasurer
to sign notes of the corporation, acquiescence or
ratification is necessary. Authority to incur speci-

fied indebtedness for supplies does not include
power to give notes for it. Bangs v. Nat. Mac-
aroni Co., 15 App. Div. 522 (1897).

A contract entered into by the president and
secretary of a corporation and acted tipon by
them was held binding though not expressly rati-

fied by directors. Jourdan v. Long Island R. R.

Co.. 115 N. Y. 380: 22 N. E. Rep. 153.

The stockholders of a corporation may, in the
absence of fraud, ratify the act of its president
and bind the corporation for the payment of a
debt incurred for the accommodation of the presi-

dent individually. Martin v. Niagara Falls Paper
Mfg. Co., 122 N. Y. 165; 25 N. E. Rep. 303; 33
N. Y. St. Rep. 318 (1890).

Where a person is employed as a servant by
one assuming to act on behalf of a corporation,

and renders services accordingly, with the knowl-
edge and withotit objection of its officers, the
corporation will be held to sanction the contract
and will be compelled to pay for the services in

accordance to the agreement. O'Hara v. Lamson
& Goodnow Mfg. Co., 2 City Court, 158 (1883).

A corporation is estopped from denying the au-

thority of an officer to do a particular act in

which it has frequently acquiesced. Nat. Park
Bank v, German-American 'Warehousing Co., 53

Super. Ct. 367 (1&S6).

A lawyer employed by a corporation cannot
bind it by a contract made by him without au-

thority and the person dealing with him is bound
to know the extent of his authority, and in order
to enforce the contract must prove the authority

by ratification. Ntitting v. Kings County Ele-

vated R. R. Co., 88 Hun, 251; 72 N. Y. St. Rep.
43 (1895).
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Corporation liable for acts of agents.

A corporation is liable for the consequences of
its wron^ul acts and omissions, and for the acts
of its agents while engaged in the business of
their agency, to the same extent and under the
same circumstances as natural persons. Fishklll
Savings Instn. v. Nat. Bank of Pishkill, 80 N. Y.
162 (1880).

Personal liability.

Where a party signs a note as president of a

corporation there is an implied warranty on his

part that he has authority to do so, and if he
has not, he is liable in damages for the breach
thereof. Miller v. Reynolds, 92 Hun, 400; 71 N.
Y. St. Rep. 574 (lS<.>.-)>.

An officer of a corporation may be personally

liable as a wrongdoer, while acting as the agent
of the corporation. Chenango Bridge Oo. V. Paige,

83 N. Y. 178 (1880).

Compensation.

Where a stockholder of a corporation assumes
the duties of one of its officers and performs them
without any agreement or provision for compen-
sation, the presumption in view of his relation

and interest is that he performs the official ser-

vice gratuitously. Mather v. Eureka Mower Co.,

118 N. Y. 629; 23 N. E. Rep. 993; 30 N. Y. St.

Rep. 102 (1890).

An officer of a company is not entitled to re-

ceive compensation, in the absence of agreement,
for services performed in the discliarge of the

duties of his office. Barril v. Calendar Insulating

& Waterproofing Co., 50 Hun, 257; 19 N. Y. St.

Rep. 877 (1888). Also Mather v. Eureka Mower
Co., 44 Hun, 333.

To authorize the president who is also a dl-
j

rector of a corporation to recover for his ser-

vices as president, he must show that the direct-

ors had assented to his right to compensation.

Farmers' Loan & Trust Co. v. Housatonic R. R.

Co., 1.52 N. Y. 251; 46 N. E. Rep. .504 (1897).

An officer of a corporation may recover against

It for services rendered in its behalf in a capacity

distinct from his office. Sergeant v. Sergeant

Granite Co., 3 Misc. Rep. 325; 52 N. Y. St. Rep.

517 (1893).

An oral agreement made by trustees at a meet-

ing at which a treasurer is elected, that he should

receive a specified salary, is binding upon the cor-

poration. Outterson v. Fonda Lake Paper Co.,

49 N. Y. St. Rep. .556 (1892).

The salary of an officer of a corporation ceases

upon the sale of its property in business with his

assent. Long Island Ferry Co. v. Turbell, 48 N.

Y. 427; Rodney v. Southern R. R, Assn., 3 N. Y.

St. Rep. 564.

An agreement securing the services of an officer

as in an advisory capacity for life, he agreeing

not to enter the service of any otlier company,
entered into with the trustees of a corporation,

is void. Beers v. N. Y. Life Ins. Co., 66 Hun, 75:

49 N. Y. St. Rep. 182 (1892).

An executive officer of a corporation having gen-

eral authority by the by-laws to appoint, remove

and fix the compensation of employes, does not

have the power to make a contract of employment
for life. Carney v. N. Y. Life Ins. Co., 19 App.
Div. 160 (1897).

An attorney employed by the directors of a
corporation to institute proceedings for its dis-

solution is retained by ihe corporation and must
look to it and not to the directors personally for
his fee. Drew v. Longwell. 81 Hun, 144; 62 N. Y.
St. Rep. 697 (1894).

Title of office.

A court of equity may inquire into the title of
one exercising the functions of a corporate office,

but not to the extent of ousting a de facto officer.

Ciancimino v. Man, 1 Misc. Rep. 121; 48 X. Y.

St. Rep. 607 (1892).

Power to remove.

The secretary of a corporation is chargeable
with knowledge of a by-law which gives the board
of directors the right to remove any officer at

pleasure. Douglass v. Merchants' Ins. (30., 118

N. Y. 484; 23 N. E. Rep. 800; 29 N. Y. St. Rep.
944 (1890).

Decisions generally.

A stockholder can act as attorney for his cor-

poration. Barker v. Caro & Fulton R. R. Co., 3

Th. vt C. 328 (1874).

A corporation is bound by the knowledge of Its

executive oflicers. Getman v. Second Nat. Bank
of Oswego. 23 Hun, 498 (1881).

Where the director of a corporation authorizes

its president to designate a suitable person to

whom he should assign all the corporate property,

and he assigned to himself, the title did not vest

in the assignee. Rogers v. Pell, 89 Hun, 1.59; 69

N. Y. St. Rep. 213 (1895).

Transactions in the bonds of a corporation by
the former president after he has ceased to be

an officer, are regarded as the transactions of a

stranger. Duncomb v. N. Y., Housatonic & N.

R. R. Co.. 84 N. Y. 190 a8.<*l).

The treasurer of a corporation is not liable for

funds deposited with a firm which has acted as

Its financial agent from a period long prior to his

appointment as treasurer, where the corporation

understood that in making such deposits It was
not transacting business with the treasurer as

such, although he was a member of the firm In

question. N. Y.. Providence & B. R. R. Co. v.

Dickson, 114 N. Y 80; 21 N. E. Rep. 110; 22 N. Y.

St. Rep. 685 (1889).

The position of superintendent of a cemetery
association is not fiduciary in Its character, and
the superintendent may deal wltli the corpora-

tion for his own benefit. Palmer v. Cypress Hill

Cemetery, 122 N. Y. 429; 34 N. Y. St. Rep. 30

(1890).

Where nn officer has authority to slcn receipts

and a bank accepts, as collateral security for the

note of a corporation, a receipt signed by such
officer, the company is bound thereby. Hanover
Nar. Bk. v. American Dock & Trust Co., 75

Hun, 55; 56 N. Y. St. Rep. 862 (1894).

When a statute prescribes the persons who may
bind a corporation and the manner in which they
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may binrl it, resort cannot be had to other instru-
mentalities. The designation of certain agents and
methods for the doing of an act, implies a prohibi-
tion of any other. Landers v. Frank Street M. E.
Church of Rochester, 97 N. Y. 119 (18S4).
The president of a corporation, who is also its

manager, authorized to pay himself a reasonable
sum, not to exceed $100 per month, has no right
to execute the note of the company in payment
of his personal obligation, although the corpora-
tion may be his debtor to the amount of the note
at the time it is executed. Miller v. Reynolds
92 Hun, 400 (1895).

A promissory agreement of a corporation within
the scope of its legitimate purposes, through its
officers, is valid, though not bearing Its corporate
seal. Leinkauf v. Caiman, 110 N. Y. 50- 17 N E
Rep. 389 (1888).

Inspectors and their oath.

§ 28. The inspectore of election of evei-y
stock corporation shall he appointed in the
manner prescribed in the by-laws, but the
inspectors of the first election of directors
and of all previous meetings of the stock-
holders shall be appointed by the board of
directors named in the certificate of incorpo-
ration. No director or officer of a monied
coiporation shall l>e eligible to election or
appointment as inspector. Each inspector
shall be entitled to a reasonable compensa-
tion for his services, to be ])aid by the cor-
poration, and if any inspector shall refuse
to serve, or neglect to attend at the election,
or his office become vacant, the meeting may
appoint an insi)ector in his place unless the
by-laws otherwise provide. The inspectors
appointed to act at any meeting of the stock-
holders shall, before entering upon the dis-
charge of their duties, be sworn to faithfully
execute the duties of inspector at such meet-
ing with strict impartiality, and according
to the best of their ability, and the oath so
taken shall be subscribed by them, and im-
mediately filed in the office of the clerk of
the county in which such election or meet-
ing shall be held, with a certificate of the
result of the vote taken thereat.

Violation of oath or dishonest or corrupt con-
duct, a misdemeanor. Penal Code, § 613, post.
Corporate elections. Gen. Corp. L., §§ 20-27, ante,
and cases cited. There must be at least two
inspectors. In re Lighthall Mfg. Co., 47 Hun, 258
(1888).

Books to be kept.

§ 29. Every stock corporation shall keep
at its office, correct books of account of all
its business and transactions, and a book to
be known as the stock-book, containing the
names, alphabetically arranged, of all per-
sons who are stockholders of the corporation,
showing their places of residence, the num-
ber of shares of stock held by them re-
spectively, the time when they respectively
becaire the owners thereof, and the amount

paid thereon. The stock-book of every such
corporation shall be open daily, during busi-
ness hours, for the inspection of its stock-
holders and judgment creditors, who may
make extracts therefrom. No transfer of
stock shall be valid as against the corpora-
tion, its stockholders and creditors for any
purpose, except to render the transferee lia-

ble for the debts of the corporation accord-
ing to the provisions of this chapter, until
it shall have been entered in such book as
required by this section, by an entry show-
ing from and to whom transferred. Such
latter book shall be presumptive evidence of
the facts therein so stated in favor of the
plaintiff, in any action or proceeding against
such corporation or any of its officers, direct-
ors or stockholders. Every coiiporation that
shall neglect or refuse to keep or cause to
be kept such books, or to keep any book
open for inspection as herein i*equired, shall
forfeit to the people the sum of fifty dollars
for every day it shall so neglect or refuse.
If any officer or agent of any such corpora-
tion shall willfully neglect or refuse to make
any proper entry in such book or T)Ooks,

or shall neglect or refuse to exhibit
the same, or allow them to be inspected
and extracts taken therefrom as provided in

this section, the corporation and such officer

or agent shall each forfeit and pay to the
party injured a penalty of fifty dollars for

every such neglect or refusal, and all dam-
ages resulting to him thei'efrom.

Misdemeanors in relation to corporate books.

Penal Code, § 611, post. Production of books or

papers on trial. Code Civ. Pro., §§ 868, 869. Books
to be produced at meetings of stockholders. Gen.
Corp. L., § 20, ante, and cases cited.

Inspection of books.

A demand for the exhibition of a stock-book

must be made during business hours and at the

office of the corporation where the stock-book is

kept. Buker v. Steele, 43 N. Y. Supp. 346 (1896).

A refusal of the officers of a corporation to allow

an inspection of its books, because of the pres-

ence of a stockholder with his attorney or other
person competent to assist him, is unwarrantable.
People ex rel. Clason v. Nassau Ferry Co., 86
Hun, 128; 66 N. Y. St. Rep. 801 (1895).

The right of a stockholder to inspect the books
includes the right to take extracts therefrom.
Matter of Martin, 62 Hun, 557; 42 N. Y. St. Rep.
409 (1891).

Mandamus will lie to compel the corporate offi-

cers to allow the inspection of the stock-book.

Sage V. L. S. & M. S. R. R. Co., 70 N. Y. 220
(1877); People ex rel. Hatch v. L. S. & M. S.

R. R. Co., 11 Hun, 1.

Mandamus will issue to compel the exhibition

of corporate books without regard to the motive
or purpose of the stockholder. People ex rel.

Harriman v. Peaton, 20 Abb. N. C. 195 (1887).

A general demand by a stockholder for the ex-

hibition of all the books of the corporation is not
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a sufficient basis for an action against the treas-

urer for failure to exhibit the stocli-bools. The
demand must be made during business hours and
at the office of the corporation where the stocli-

booli is kept. Bulser v. Steele, 43 N. Y. Supp. 346
(1896).

Where a corporate officer makes a reasonable
excuse for not exhibiting a stock-book and re-

quests the stockholder to wait until the next day,

he is not liable for the penalty. Kelsey v. Pfaud-
ler Process Fermentation Co., 41 Hun, 120 (1886).

The obligation to exhibit the stock-book is ter-

minated by the suspension of the ordinary cor-

porate business, so as to afford ground for disso-

lution. Kelsey v. Pfaudler Process Fermentation
Co., 45 Hun, 10 (1887).

A stockholder, before Invoking the aid of the
courts to obtain an inspection of its books under
this section, should, being the ownership of the
requisite number of shares, make a written re-

quest upon its treasurer for a verified statement
of its affairs under section 52. This refers to the
books of account generally. People ex rel. Clason
V. Nassau Ferry Co., 86 Hun, 128; 66 N. Y. St.

Rep. 801 (1895).

Transfers of Stock.

Where discretionary power is not expressly re-

served, a corporation cannot refuse to transfer

stock to a bona fide purchaser. Rice v. Rocke-
feller, 134 N. Y. 174; 31 N. E. Rep. 907 (1892).

The provision of a statute or corporate by-laws,

requiring transfers of stock to be made upon its

books, is for its benefit, and where the owner
has signed a transfer for a valuable consideration,

the certificates issued to him, and the corporation,

when requested to make the transfer, without a

valid reason refuses so to do, this amounts to a

waiver of the requirements; the transfer is com-
plete and the corporation is bound to recognize

the title of the assignee, precisely the same as if

it has done its duty and made the proper entries

upon its books. Robinson v. National Bank of

New Berne, 95 N. Y. 637 (1884).

The provisions of the by-laws regarding the

transfer of stock on the books of a corporation are

solely for the protection of the corporation, can

be waived at its pleasure, and do not operate to

prevent the passing of the entire title, legal and
equitable, in the shares, as between the parties,

by the delivery of the certificate, with assignment

and power of transfer. Chemical Nat. Bank v.

Colwell, 132 N. Y. 250; 30 N. E. Rep. 644; 43 N.

y. St. Rep. 876 (1892).

Upon the presentation of stock certificates, duly

assigned, and accompanied with authority for the

holder to transfer, a corporation, if it has no no-

tice of any defect In the holder's title, is legally

bound to transfer the stock upon its books. Hawes
V. Gas Consumers' Benefit Co., 36 N. Y. St. Rep.

48 (1891).

A transferor of stock is not liable, although it

is not transferred to the books of the company,

where the failure to do so was caused by the

neglect of the company. Isham v. Buckingham,

49 N. Y. 216 (1872).

The fact that a third party authorized In an

assignment to transfer stock on the books Is un-
willing or neglects to do so, does not deprive the
owner of the right to the transfer. Cushman v.

Thayer Mfg. Jewelry Co., 76 N. Y. 365 (1879).

A transfer of stock not entered in the transfer-

book of a corporation does not free the holder
from liability for an indebtedness of the corpora-
tion incurred subsequent thereto. Powers v.

Knapp, 71 Hun, 371 (1893).

A creditor, in pursuing his remedies either
against stockholder, director or corporation, has
the right to rely upon the evidence which stock-
book affords as to the ownership of stock, but
it is not necessary that the original subscriber
must have his holding entered in the stock-book
before he can act as a stockholder. Hamilton
Trust Co. V. Clemes, 17 App. Div. 152 (1897).

A corporation may treat registered shareholders
as the actual owners of the shares standing in
their name, but the rule is only applicable to such
transactions as are within the powers conferred
upon the company or its shareholders. Campbell
V. American Zylonite Co., 122 N. Y. 455; 25 N. E.
Rep. 853; 34 N. Y. St. Rep. 38 (1890).

Where a board of directors cannot reduce capi-
tal stock, they may charge the losses of the com-
pany against its stock in ascertaining the book
value of the shares. People v. Bankers' Loan &
Investment Co., 13 Misc. Rep. 221; 68 N. Y. St.
Rep. 115 (1895).

An equitable action will lie to compel a transfer
of stock by a corporation to the owner of the
same. Cushman v. Thayer Mfg. Jewelry Co., 76
N. Y. 365 (1879).

A certificate of stock is not negotiable paper,
and if the corporation transfers the stock to the
indorsee of the certificate after notice of an ad-
verse claim, it does so at its own peril. Hawes
v. Gas Consumers' Benefit Co., 9 N. Y. Supp.
490 (1890).

Annual report.

§ 30. Everj- domestic stock co'rporatiou ami
every foreigu stock corporation doing business
witliin this State, except u cneyed and rail-
road cotiDorations, sliall annually, during the
month of .Tanuary, or, if doing business with-
out the United States, before the first day
of ^lay, make a report as of the first day of
Jauuarj-, which sliall state:

1. The amount of its capital stock, and
tlie proportion actually issuetl.

2. The amount of its debts or an amount
which they do not then exceed.

3. The amount of its assets or an amount
which its assets at least equal.
Such report shall be signed by a majority

of its directors, and verified by the oath
of the president or vico-prosident and treas-
urer or secretary, and filed in the office

of the secretary of State, and in the
office of the county clerk of the county
within this State where its principal
business office may be located. If such
report is not so made and filed, all the di-

rectors of the coi-poration shall Jointly and
severally be personally liable for all the
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debts of the coriwration then existing, and
for all contracted before such report shall

be made. No director shall be liable for the
failure to nialce and file such report if he
shall tile witli the seci-etary of State, within
thirty days after the first day of February,
or the first day of May, as the case may be.

a verified certificate, stating that he has en-

deavored to have such report made and filed,

but that the ofl3cers or a majority of the di-

rectors have refused and negected to make
and file the same, and shall append to such
certificate a report containing the items re-

quired to be stated in such annual report, so

far as they are within his knowledge or are

obtainable from sources of information open

to him. and verified by him to be true to the

best of his knowledge, information and

belief. (Thus amended by L. 1897, ch. 384.)

The amendment to this section in 1897 extended

it to " every foreign stock corporation doing busi-

ness within the State." Penal liability for know-

ingly making or concurring in false report. Penal

Code, § 611, post. Presumption of knowledge.

Penal Code, § 614, post.

Statute to be strictly construed.

The statute is highly penal and is to be con-

strued accordingly, and a party seeking to charge

a director within its terms must allege and prove

affirmatively every fact upon which his right to

recover depends. Whitney v. Cammann, 137 X. Y.

342; 33 N. E. Rep. 305; 50 N. Y. St. Rep. 644 (1893).

A statute imposing a liability upon directors

for filing a false report is highly penal and must

be strictly construed. "Witherow v. Slayback, 11

Misc. Rep. 526; 64 N. Y. St. Rep. 456 (1895).

To charge directors personally for a debt of the

corporation is in the nature of a penal action,

and the plaintiff must prove a clear indebtedness

for which a present right of action exists. Sher-

man V. Slayback, 58 Hun, 255; 34 X. Y. St. Rep.

383 (1890).

An action to enforce the personal liability of

trustees for failure to file an annual report is

a strictly legal one and is to be determined as

such without regard to equitable considerations.

Brown v. Clark, 81 Hun, 267; 62 N. Y. St. Rep. 764

(1894).

A complaint under this section to enforce the

penalty imposed thereby for failure to file an

annual report, which does not allege that the

corporation in question was a stock corporation,

does not state a cause of action. Marshall v.

Barr, 27 App. Div. 645 (1898).

Report must be filed.

The mere making of the report is not sufficient.

It must be filed and this duty cannot be dele-

gated. Whitney v. Cammann, 137 N. Y. 342; 33

N. E. Rep. 305 (1893).

Verification.

Report of the corporation under this section

must be verified by the president or vice-president

and the treasurer or secretary; that is, either by

the president or vice-president, together with
either the treasurer or secretary. A verification

by its president alone is not sufficient, although he
h;i-' acted as its secretary and treasurer. Man-
hattan Co. V. Kalvanberg, 27 App. Div. 31 (1898).

A single verification of the report of one who is

both president, vice-president and treasurer, satis-

fies the requirements. Novelty Mfg. Co. v. Con-
nell, 88 Hun, 254; 68 N. Y. St. Rep. 697 (1895).

The verification of the annual report by the
president of a corporation who under the by-

laws also discharges the duties of the treasurer

and secretary, is sufficient to defeat an action

against a director on the ground that no report

had been filed. Noble v. Euler, 20 App. Div. 548

(1897).

The verification of the annual report by the

president alone is insufficient where the office of

secretary is vacant and the president is dis-

charging the duties of secretary, if the report

does not show that he verifies also as secretary.

Shultz V. Chatfield, 17 Misc. Rep. 264 (1896).

De facto directors.

The fact that an iinnual report is signed by a

de facto trustee does not render it ineffectual. to

protect the directors from liability. Wallace & Son
V. Walsh, 125 N. Y. 26; 25 N. E. Rep. 1076; 34

N. Y. St. Rep. 426 (1890).

A de facto director who has acted as such cannot
avoid his liability for failure to file a report on
the ground that he was the owner of one share of

stock only and not of five shares requisite to

qualify him as a director. Donnelly v. Pancoast,

15 App. Div. 4 (1897).

To be made by majority of acting board.

Under a former statute requiring that an annual
report be made by a majority of the directors,

it was held that the failure to file a certificate of a
reduction in the number duly made did not render

an annual report signed by an actual majority

ineffectual to protect them from personal liabil-

ity. Wallace & Son v. Walsh, 125 N. Y. 26; 25

N. E. Rep. 1076; 34 N. Y. St. Rep. 426 (1890).

Wlien report need not be made.

A report need not be filed after all the property
has been transferred to a receiver. Cochran v.

Smith, 54 Super. Ct. 117 (1886); if business is aban-
doned. Kirkland v. Klllie, 99 N. Y. 390; 2 N. E.

Rep. 36 (1885); if charter has expired. Gold v.

Clyne, 134 N. Y. 262; 31 N. E. Rep. 980 (1892).

A director who has ceased to be a stockholder

for two years by reason of the dissolution of the

corporation may set up that fact as a bar to an
action for failure to file an annual report the year
before the corporation was dissolved. Noble V.

Euler, 20 App. Div. 548 (1897).

Insolvency does not relieve from duty.

The fact that a corporation has discontinued

business and is insolvent does not absolve the
directors from filing an annual report. Cum-
mings V. American Geer & Spring Co., 87 Hun,
598; 68 N. Y. St. Rep. 653 (1895); Brown v. Clark,

81 Hun, 267; 62 N. Y. St. Rep. 764 (1894).
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Effect of transfer of shares.

A transfer of his shares by a director, even
though made in contemplation of the insolvency of

the corporation, relieves him from liability for

failure to make au annual report thereafter. Sin-

clair V. Dwight, 9 App. Div. 297 (1896).

Limitation of action.

The enforcement of the personal liability of a
director for failure to file an annual report is

au action for a penalty, and subject to the three-

year statute of limitations. Code Civ. Pro., § 383,

subd. 3, post; Chapman v. Lynch, 156 N. Y. 551

(1898). After the cause of action has accrued,

neither subsequent partial payments nor the cred-

iting of Interest ou the debt, prevent the statute

of limitations from running against the action for

the penalty. Id. See also Blake v. Clausen, 10

App. Div. 223 (1896); Rector v. Vanderbilt, 98

N. Y. 170 (1885); Losee v. Bullard, 79 N. Y. 404

(1880).

Debts for wliicli directors are liable.

Where a statute makes officers of a corporation

liable for failure to file report, they are only liable

for debts incurred subsequent to the failure.

Torbett v. Goodwin, 62 Hun, 407; 42 N. Y. St. Rep.
323 (1891); Young v. Goodwin, 46 N. Y. St. Rep.
934 (1892); Gold v. Clyne, 134 N. Y. 262; 31 N.

E. Rep. 980 (1892).

The liability of directors for failure to file a

report accrues if the debt was contracted and the

note given while there was default, although the

note did not mature until after the report was
filed. A judgment for the debt Is not necessary to

effect the liability. Providence Steam & Gas Pipe
Co. V. Conall, 86 Hun, 319 (1895); Carr v. Risher.

119 N. Y. 177; 28 X. Y. St. Rep. 260 (1890).

No liability attaches against officers of a corpora-

tion for a false report unless the report was filed

before the credit was given. AVitherow v. Slay-

back, 11 Misc. Rep. 526; 04 N. Y. St. Rep. 456

(1895).

Bonds issued by a manufacturing corporation

incorporated in 1879 under the General Manufac-
turing Law, having ten years to run and secured

by a mortgage deed of trust covering its real prop-

erty, are debts of the corporation in the meaning

of this section, making directors liable therefor if

they fail to file the annual report. Morgan v.

Hedstron, 25 App. Div. 527 (1898).

Au uuliquidated claim arising out of a breach of

a contract of employment is a debt within the

meaning of this section. Green v. Easton 74 Hun,

329 (1893).

A judgment for costs against the corporation Is

a debt against the corporation, and the judgment

is prima facie evidence of the debt. Allen v.

Clark, 108 X. Y. 269; 15 N. E. Rep. 387 (1888).

Torts of the corporation are not debts. Esmond
V. Bullard, 79 N. Y. 404 (1880).

Bonds Issued without consideration are not

debts upon which recovery can be had under this

section. Xorris v. De Wolf, 76 X. Y. 597 (1879).

Assignees are creditors.

The assignee of a contract becomes a creditor
and can maintain any action under this section
which could be maintained by his assignor, with-
out regard to the consideration paid by him.
Bedford v. Sherman, 68 Hun, 317; 52 N. Y. St.

Rep. 98 (1893); Allen v. Clark, 49 X. Y. St. Rep.
175 (1892); Pier v. George, 86 X. Y. 613 (1881);

Bonnell v. Wheeler, 68 X. Y. 294 (1877); Cornell
V. Roach, 101 X. Y. 373 (1886).

Recovery of judgment against corpora-
tion unnecessary.

In an action against directors for failure to

file an annual report, the recovery of judgment
and issue of execution against the corporation Is

not a prerequisite to recover. Camp Mfg. Co. v.

Reamer, 14 App. Div. 408 (1897); rev'g Same v.

Herriman, 18 Misc. Rep. 722 (1897); Donnelly v,

Pancoast, 15 App. Div. 323 (1897); Mllsom Render-
ing & Fertilizer Co. v. Baker, 16 App. Div. 581
(1897); Rose v. Chadwick, 9 App. Div. 311 (1896).

A judgment against the corporation is neither
conclusive or prima facie evidence of the debt.

Miller v. White, 50 X. Y. 137 (1872); distinguished
in Stephens v. Fox, 83 X. Y. 315 (1881), and Allen
V. Clark, 108 id. 269; 15 X. E. Rep. 387 (1888).

But judgment in favor of the corporation in an
action for the same debt is conclusive against the
plaintiflf in an action for failure of directors to

file annual report. Tyng v. Clarke, 9 Hun, 269
(1877).

Knowledge presumed.
Defendant's Ignorance of the falsity of such

reports is not a defense. Richards v. Kinsley, 12

X. Y. St. Rep. 125 (1887); Huntington v. Attrill,

118 N. Y. 365; 23 X. E. Rep. 544 (1890); Torbett
V. Eaton, 113 X. Y. 122; 20 X. E. Rep. 876^ (1889).

Liable for material statements only.

.\n inuiiaterial misstatement In an annual report
will not be sufficient to render a director liable.

Walton V. Goodwin, 58 Hun, 87; 33 X. Y. St.

Rep. 886 (1890).

Meastire of damages.
The measure of damages In an action brought

against the directors of a stock corporation is

the difference between what would have been the
value of the stock had Its annual report been
true, and Its actual value. Parsons v. Johnson,
28 App. Div. 1 (1898).

When action abates.

The action abates on the death of either party,

but if judgment has been rendered, it becomes
property with all the attributes of a judgment In

an action ex contractu. Carr v. Rischer, 119 X. Y.
117 (1890); Blake v. Grlswold, 104 X. Y. 613; 6 N.
Y. St. Rep. 493 (1887).

Filing certificate.

-Vs to filing certificate to avoid liability for fail-

ure to file report, see Butler v. Smalley, 101 X.
Y. 71; 4 N. E. Rep. 104 (1886).
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Liability of officers for false certificates,
reports or public notices.

§ 31. If any certificate or report made or
public notice given by tbe officers or di-
rectors of a stock corporation shall be false
in any material representation, the officers
and directors signing the same shall jointly
and severally be personally liable to any per-
son who has become a creditor or stock-
holder of the coiTDoration upon the faith of
any such certificate, report, notice or any
material representation therein to the amount
of the debt conti-acted upon the faith thereof
if not paid wiien due, or of the damage sus-
tained by any purchaser of or subscriber to
its stock upon the faith thereof. The lia-

bility imposed by this section shall exist in
all cases where the contents of any such
certificate, report or notice or of any ma-
terial representation therein shall have been
communicated either directly or indirectly to
the pei-sou so becoming a creditor or stock-
holder and he became such creditor or stock-
holder upon the faith thereof. No action
can be maintained for a cause of action cre-
ated by this section unless brought within
two years from the time the certificate, re-

port or public notice shall have been made
or given by tlie officers or directors of such
coi-poration.

See notes to preceding section.

Alteration or extension of business.

§ 32. Any stock coiiioration heretofore or
hereafter organized under any general or
special law of this State may extend or alter
its business and powers so as to include any
purposes and powers which at the time
of such extension may have heen con-
ferred by law upon corporations en-
gaged in a business of the same gen-
eral character, or which might be in-

cluded in the certificate of incorporation of

a corporation organizing under any general
law of this State for a business of the same
general character, by filing in the manner
provided for the original certificate of in-

corporation an amended certificate, executed
by a majority of its directors, stating the ex-

tension of business and powers and rights

proposed, and that the same has been duly
authorized by a vote of stockholdei-s repre-

senting at least three-fifths of the capital

stock, at a meeting of the stockholders called

for the pui-pose in the manner provided in

section forty-five of this chapter, and a
copy of the proceedings of such meeting,
verified by the affidavit of one of the direct-

ors present tliereat. shall be filed with such
amended certificate.

The exchange of stock as authorized by section

40 is one of the additional powers which may be

acquired by an amended certificate filed under this

section. People ex rel. Municipal Gas Co. v. Rice,

138 N. Y. 151. The court In this case discusses

the meaning and intent of this section.

Sale of franchise and property.

§ 33. i\. stock coiporation, except a rail-
road corporation and except as otherwise
provided by law, Avith the consent of two-
thirds of its stock, may sell and convey its

propertj^ rights, privileges and franchises, or
any interest therein or any part thereof to
a domestic coiporation, engaged in a busi-
ness of the same general character, or which
might be included in the certificate of in-
corporation of a coiporation organizing un-
der any general law of this State for a busi-
ness of the same general character; and
such sale and conveyance shall vest the
rights, property and franchises thereby
transferred in the corporation to which they
are conveyed for the term of its corporate
existence, subject to the provisions and re-

strictions applicable to tlie corporation con-
veying them. Before such sale or convey-
ance shall be made such consent shall be
obtained at a meeting of the stockliolders

called upon like notice as that required for
an annual meeting. If any stoclvholder not
voting in favor of such proposed sale or
conveyance shall at such meeting, or within
twenty days thereafter oliject to such sale,

and demand payment for his stock, he may,
within sixty days after sucli meeting, apply
to the supreme court at any special term
thereof held in the district in which the prin-

cipal place of business of such corporation
is situated, upon eight days notice to the
corporation, for the appointment of three
persons to appraise the value of such stock,

and the court shall appoint three such ap-
praisers, and designate the time and place

of their proceedings as shall be deemed
proper, and also direct the manner in which
pajonent for such stoclv shall be made to

such stockholder. The court may fill any
vacancy in the board of appraisers occuriing
by refusal or neglect to serve or otherwise.

The appraisers shall meet at the time and
place designated, and they or any two of

them, after being duly sworn honestly and
faithfully to discharge their duties, shall es-

timate and certify the value of such stock

at the time of sucli dissent and deliver one

copy to such corpo^'ition. and another to

such stockholder if demanded; the charges

and expenses of the appraisers shall be paid

by the corporation. When the corporation

shall have paid the amount of such ap-

praisal, as directed by the coart, such stock-

holders shall cease to have any interest in

such stock and in the corporate property of

such corporation and such stock may be

held or disposed of by such corporation.

(Added by L. 1893, ch. 638.)

A manufacturing corporation has power, with

the consent of all Its stockholders, to sell its

plant and machinery to another corporation and

to take the stock of the latter In payment there-

for. Holmes & Griggs Mfg. Co. v. Holmes & Wes-

sell Metal Co., 127 N. Y. 252; 27 N. E. Rep. 831;

38 N. Y. St. Rep. 155 (1891).
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A corporation cannot cease to exist of Its own
will. It cannot sell all Its property to another

corporation for the express purpose of stepping

Into Its shoes, taking all its assets and carrying on

Its business, and dissenting stockholders can de-

mand that those who did the wrong shall make
restitution. People v. Ballard, 134 N. Y. 269, 294;

32 N. E. Rep. 54; 48 N. Y. St. Rep. 166 (1892).

Each of the above decisions were rendered be-

fore the enactment of section 83.
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Liabilities.
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Issue and transfers of stock.

§ 40. The stock of every stock coi"poi"ati()n

shall be represented by certificates prepared
by the directors and signed by the president

or vice-president and secretary or treasurer

and sealed witli the seal of tlie corporation,

and shall be transferable in tlie manner pre-

scribed in this chapter and in the by-laws.

No share shall be transferable until all pre-

vious calls thereon shall have been fully paid

in. Any stock corporation, domestic or for-

eign, now existing or hereafter organized,

except monied conwrations. may purclmso.

acquire, hold and dispose of the stocks,

bonds and other evidences of indebtedness of

any corporation, domestic or foreign, and is-

sue in exchange therefor its stock, bonds or

other obligations if authorized so to do by a

82

provision in the certificate of incorporation
of such stock corporation, or in any certifi-

cate amendatory thereof or supplementary
thereto, filed in pursuance of law, or if the
coiiioration whose stock is so purchased, ac-

quired, held or disposed of, is engaged in

a business similar to that of such stock
coi-poration, or engaged in the manu-
facture, use or sale of the property, or

in the construction or operation of w'orks

necessary or useful in the business of such
stock coiiJoration, or in which or in connec-

tion with which the manufactured articles,

product or property of such stock corporation

are or may be uswl, or is a corporation wath
which such stock coiiioration is or may be

authorized to consolidate. When any such
coi-poration shall be a stockholder in any
other coi-poration, as herein provided, its

president or other officers shall be eligible to

the office of director of such corpoi-ation, the

same as if they were individually stockhold-

ers therein and the con^oration holding such

stock shall possess and exercise in respect

thereof, all the rights, powers and privileges

of individual owners or holders of such stock.

Any stock coi-poration may, in pursuance of

a unanimous vote of its stockholders voting

at a special meeting called for that pun^ose

by notice in w^-iting signed by a majority of

the directors of such corporation stating the

time and place and object of the meeting,

and served upon each stockholder appearing

as such upon the books of the corporation,

personally or by mail at his last-known post-

office address at least sixty days prior to

such meeting, guarantee tlie bonds of any
other domestic corporation engaged in the

same general line of business.

Fraudulent Issue of stock, a misdemeanor.

Penal Code, § 591, post. Stock, how transferable.

§ 29, ante.

Nature of certificates.

The capital stock of a corporation is to be dis-

tinguished from the certificates Issued by the cor-

poration, usually called stock certificates, which

are simply the written evidence of a stockholder's

right to participate In the surplus profits. Wil-

liams V. AVestern Union Tel. Co., 9 Abb. N. C.

437 (1881).

Capital stock Is the money or property which is

put into a single corporate fund by those who be-

come members of a corporation by such sub-

scription, and is the property of the aggregate

body. A share is the right to partake of the sur-

plus property of a company on its dissolution.

Hurroll v. luJshwick R. R. Co., 75 N. Y. 211 (1878).

A share of stock represents the Interests which

the shareholder has In the capital and net earn-

ings of the corporation. Jcrniain v. Lake Shore

Jt M. S. R. R. Co., 91 N. Y. 483 (1883).

Certificates of stock, accompanied with assign-

ments and power of attorney In blank Indorsed

by the owner, constitute indicia of title. Esmond

V. Apgar, 76 N. Y. 359 (18T9).
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Issuing of stock.

The making of a certificate of stock and mailing

It to the holder is an issuing. Jones v. Terre

Haute & Richmond R. R. Co., 57 N. Y. 196 (1874).

Where a corporation having power issues a

stock certificate in which it aflBrms that a desig-

nated person is entitled to a certain number of

shares, it thereby holds out to persons who may
deal in good faith with the person named in the

certificate, that he is an owner and has capac-

ity to transfer shares. Holbrook v. N. J. Zinc Co.,

57 N. Y. 616 (1874).

"Where a certificate of stock is filled out and

signed by the president and secretary of a cor-

poration, the person named therein is a stock-

holder though the certificate is not detached from

the stock-book and the company's seal Is not

aflixed thereto. Halstead v. Dodge, 51 Super. Ct.

169 (1884); afC'd, 103 N. Y. 636.

Where the by-laws of a corporation require all

the certificates of its stock to be issued under its

seal, and signed by the president and treasurer,

those officers may issue stock to themselves in

tlie same manner as they would to others. Titus

V. Great Western Turnpike Road, 61 N. Y. 237

(1874).

Upon the consolidation of several corporations,

a consenting stockholder who has not surrendered

his rights may maintain an action against the

new corporation to compel the issue of certifi-

cates of stock therein and have dividends de-

clared and earnings equitable distributed. An-

thony V. American Gluecose Co., 49 N. Y. St.

Rep. 857 (1893).

The mere fact of the issue of stock by di-

rectors upon an attempted organization of a cor-

poration which does not become a corporation de

jure does not of itself make the directors liable

for a fraudulent conspiracy to issue worthless

stock. Nelson v. Luling, 62 K Y. 645 (1875).

Where a corporation has issued a certificate of

stock to an administrator in duplication of an

alleged loss of a certificate owned by his intestate,

the corporation may be compelled to issue the

stock to an assignee of the original certificate who
never presented the stock for transfer to him-

self. It is protected, however, in the payment of

dividends to the administrator since the stock

stands on the books in the name of his intestate.

Brisbain v. Delaware, L. & W. R. R. Co., 94 N.

Y. 204 (1883).

A subscriber to stock, who has escaped the pay-

ment of certain installments thereon by reason of

the statute of limitations, cannot enforce the issue

of stock to liim, for payment of the whole sub-

scription is prerequisite to a right to the certifi-

cate. Johnson v. Albany & Susq. R. R. Co., 54

N. Y. 416 (1873).

Liability of corporation for fraudulent
issue.

A corporation is liable for the acts of its officers

In issuing spurious stock. Titus v. Great Western
Turnpike Road, 61 N. Y. 237 (1874).

The officers and directors of a corporation act

as trustees in disposing of its capital stock. Wil-

liams v. Western Union Tel. Co., 9 Abb. N. C.

419 (1881).

A corporation Is liable for the overissue of its

stock to an Innocent holder for value. Archer v.

Dunham, 89 Hun, 387 (1895).

The principles upon which a corporation may
be held liable to a bona fide holder of certificates

of stock, fraudulently issued or put in circulation

by the wrongful or criminal acts of its officers or

agents, are governed by the law of principal and
agent. The principal is liable to a third person

for the fraud or other malfeasance of his agent,

perpetrated by the latter in the course of his

employment, although he did not authorize, Jus-

tify or know of the misconduct. Jarvis v. Man-
hattan Beach Co., 148 N. Y. 652; 43 N. E. Rep.

68 (1896); aff'g 75 Hun, 100, and citing N. Y. &
N. H. R. R. Co. V. Schuyler, 34 N. Y. 30; Fifth

Ave. Bank v. Forty-second St., etc., R. R. Co.,

137 X. Y. 231; 33 N. E. Rep. 378; Manhattan Life

lus. Co. V. Forty-second St., etc., R. R. Co., 139

X. Y. 146; 34 N. E. Rep. 776; Knox v. Eden
Musee, etc., Ass'n, 148 N. Y. 441; 42 N. E. Rep.

988. See also Hellman v. Forty-second St., etc.,

R. R. Co., 74 Hun, 529 (1893); Archer v. Dunham,
89 Hun, 387 (1895).

A corporation is liable to a bona fide holder of

a certificate of its stock who sustained a loss in

its purchase, where such certificate was pre-

pared, sealed and countersigned by its secretary,

who was also Its transfer agent, and who forged

the name of the president to such certificate.

Fifth Ave. Bank v. Forty-second St., etc., R. R.

Co., 137 N. Y. 231; 33 N. E. Rep. 378; 55 N. Y.

St. Rep. 712 (1893).

Where the president of a corporation obtains

possession of a certificate of stock thereof which
had been signed by a former president in blank,

forged the name of the treasurer, inscribed his

own name as stockholder, signed the certificate

as transfer agent, which office he had formerly
held, and pledged the certificate for a personal

loan, no action lies against the corporation for

loss resulting to the lender. Manhattan Life Ins.

Co. V. Forty-second St., etc., R. R. Co., 139 N. Y.

146; 34 N. E. Rep, 776; 54 N. Y. St. Rep. 474

(1893). So decided on account of the peculiar

facts of this case.

A corporation is not prevented from maintain-

ing an action against its former director for fraud

in disposing of its stock merely because he has

ceased to be a stockholder and director, and al-

though the stock has passed to a bona fide pur-

chaser. Brooklyn Crosstown R. R. Co. v. Strong,

75 N. Y. 591 (1878).

Negotiable character of stock certificates.

A certificate of capital stock has none of the

qualities of commercial paper, and as a general

rule a purchaser acquires no better title than his

seller had. Weaver v. Harden, 49 N. Y. 286 (1872).

While certificates of stock do not possess all

the qualities of commercial paper, they do pos-

sess some of them as to Innocent parties dealing

in them. Jarvis v. Manhattan Beach Co., 148

N. Y. 62; 43 N. E. Rep. 68 (1896); Knox v. Eden
Musee Co., 148 N. Y. 441; 41 N. E. Rep. 988

(1896).
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Certificates of corporate stock are not clothed
with the full character of negotiable paper, and
the owner of a certificate, which has been lost
without his negligence, or stolen, has the right
to reclaim it from the hands of any person in
whose possession it subsequently comes, all hough
the holder may have taken it in good faith and
for value. Knox v. Eden Musee American Co.,
lis N. Y. 441; 41 N. E. Rep. 088 (1S06); rev'g 74
Hun, 483.

Transfer of stock.
~

The delivery of the certificate of stock with an
assignment and power of attorney annexed passes
the entire title as between the parties, subject only
to such claim as the corporation may have on it.

Cushman t. Thayer Mfg. Jewelry Co., 76 N. Y.
365 (1879).

Tlie provisions of the by-laws regarding the
transfer of stock in the books of a corporation
can be waived at Its pleasure and do not operate
to prevent tlie passing of the entire title, legal

and equitable, as between the parties, by the de-
livery of the certificate, with assignment and
power of transfer. Chemical Nat. Bk. v. Col-
well, 132 N. y. 250; 30 N. E. Rep. 644 (1892).

A delivery of certificates of stock with the
power of attorney to transfer them on the books
of the company passes the title. Dunn v. Star
Fire Ins. Co., 19 Week. Dig. 531 (1884).

The assignment of stock and delivery of cer-

tificate with transfer and power of attorney vests
the transferee with all the owner's title to the
stock, notwithstanding a by-law provides that
" no transfer of stock shall be valid unless made
on the books of the company by the person own-
ing the stock or his attorney." Until the trans-
fer was made on the books of the corporation.

It would be protected In the payment of dividends
to the original stockholder and also In admitting
the original stockholder to vote at elections. Smith
V. American Coal Co., of Alleghany, 7 Lans. 317

(1873).

The purchaser of stock in open market In good
faith Is protected against a receiver of the prop-

erty of a previous owner. Dudley v. Gould, 6

Hun, 97 (1875).

Though the person to whom a stock certificate

Is Issued be a trustee, if there is no notice of

that fact on Its face, a purchaser In good faith

takes complete title. Holbrook v. N. J. Zinc Co.,

52 N. Y. 616 (1874).

Where a corporation Issues stock certificates

transferable on their face. It Is estopped from
claiming that the stock is not transferable as

against one innocently and In good faith purchas-

ing for value. Bristol v. West, Bradley, etc.,

Mfg. Co., 36 Super. Ct. 488; afC'd, 59 N. Y. 96

(1873).

A shareholder In a corporation Is not charge-

able with constructive notice of resolution adopted

by the board of directors or by provisions In the

by-laws regulating the mode In which its business

shall be transacted. Pearsall v. Western T'nlon

Tel. Co., 124 N. Y. 256; 26 N. E. Rep. 534; 35

N. Y. St. Rep. 307 (1891).

Where a certificate of stock states on Its face

that It Is subject to the conditions In the articles

of association, a transferee Is bound thereby.
Gibbs V. Long Island Bank, 83 Hun, 92; 63 N. Y.
St. Rep. 854 (1894).

Where a certificate of stock provides that the
corporation Is entitled to a Hen upon It to secure
debts due from the owner, a lien of the corpo-
ration is superior to that of a pledgee who loans
upon It as collateral. Buffalo German Ins. Co.
V. Third Nat. Bank of Buffalo, 19 Misc. Rep. 564
(1897).

The power to make by-laws regulating the trans-
fer of stock only authorizes the corporation to
prescribe the otlicer by whom the stock shall be
transferred and the mode of its transfer, but
does not authorize an imposition upon the stock
of a provision limiting the unconditional right of
transferring It. KInnan v. Sullivan County Club.
26 App. Div. 213 (ISiJS).

A shareholder represents himself and his own
interests solely, and in no sense acts as a trustee
or representative of others. Gamble v. Queens
County Water-Works Co., 123 N. Y. 91; 33 N. Y.
St. Rep. 88 (1890); Einstein v. Rochester Gas &
Electric Co., 146 id. 46; 40 N. E. Rep. 631 (1895).
A subscriber to stock may make a gift of the

same without having obtained the possession of
the certificate. DeCaumond v. Bogert, 36 Hun,
382 (1885).

Where a stockholder has been Induced by false
and fraudulent statement of directors to sell his
stock disadvantageously upon an alternative of-
fer, he Is entitled to recover against the directors
the amount lost. Rothmiller v. Stein, 143 N. Y.
581; 38 N. E. Rep. 718; 60 N. Y. St. Rep. 646 (1891).

Deposit with trust company.
An agreement that stock In a corporation shall

be deposited with a trust company and not sold
for six months would be void as against law and
public policy. Williams y. Montgomery, 68 Hun,
416; 52 N. Y. St. Rep. 470 (1893).

Corporation as stockholder.

A corporation acquiring a controlling interest
In the stock of another owes the same duties to
the minority stockholders that it owes to Its own
stockhoIdor.s, and when it appears that It has
usetl its trust relation for a selfish interest, a
court of equity will intervene to protect the
minority stockholders. Farmers' Loan & Trust
Co. v. N. Y. & N. R. R. Co., 150 N. Y. 410; 44 N.
E. Rep. 1043 (1896); rev'g 78 Hun. 213. See al.so

Pondir v. N. Y., L. E. & W. R. R. Co., 72 Hun,
384 (1803).

A corporation cannot be restrained from voting
upon stock lawfully owned by It on the allegation
or proof that it intends to elect a board of di-
rectors, who may prejudice the Interests of the
minority. Oelbermann v. N. Y'. & N. R. R. Co.,
77 Hun. .332 (1894).

Although a corporation acquires the entire stock
of another, yet such other corijoration may con-
tinue to exist as a corporation. All that takes
place Is a chance in the ownership of the stock.
Einstein v. Rochester Gas & Electric Co., 146
N. Y. 46: 40 N. E. Rep. 631 (1895); aff'g 77 Hun,
149.
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The provision of this section authorizing a stoclj

corporation to acquire stoclc of another engaged
in a similar lousiness operates to vallaate a prior

acouisition of such stools, althougli unauthorized

at the time when it was made, and such corpora-

tion may vote as a stocliholder at a subsequent
corporate election. In re Buffalo, N. Y. & Erie

R. R. Co., 74 N. Y. St. Rep. 345 (1896).

This section applies to railroad corporations.

Oelbermann v. N. Y. & Northern R. R. Co., 77

Hun, 332 (1894).

Subscriptions to stock.

§ 41. If the -niiole capital stock shall not
have been subscribed at the time of filing

the certificate of incorporation, the directors

named in the certificate may open books
of subscription to fill up the capital stock in

such places, and after giving such notices as
they may deem expedient, and may con-

tinue to receive subscriptions until the "u-hole

capital stock is subscribed. At the time of

subscribing, every subscriber, whose sub-
scription is payable in money, shall pay to

the directors ten per centum upon the amount
subscrilied by him in cash, and no such sub-

scription shall be received or taken without
such payment.

Fraudulent subscriptions. Penal Code, § 590,

post. Fraudulent issues of stock. Penal Code,

§ 591, post. Payment of capital stock of business

coi-poration. Bus. Corp. L., § 5, post.

What constitutes subscription.

The placing by an Incorporator opposite his

name, in the certificate of incorporation, of the

number of .shares taken uy him, is a sutHcient

s-ibscription for stock and takes effect upon the

tiling of the certificate. Phoenix "Warehousing Co.

V. Badger, 67 N. Y. 294; aff'g 6 Hun, 293 (1876).

A subscription to stock by a fictitious name, or

a firm name, without authority, is binding as the

valid subscription of the individual. Union Hotel
Co. V. Hersee, 79 N. Y. 454; rev'g 15 Hun, 371

(1S.S0).

An agreement to subscribe to stock of a cor-

poration after its formation is not a suuscrip-

tion but a mere promise to subscribe and void

a« against public policy. General Electric Co. v.

AVhitman, 3 App. Div. 118 (1896).

A subscription to " take stock in and for the
construction " of a certain railroad is not a sub-
scription to the capital stock which will sustain

an action by the compan.v to recover installments
thereon. Lake Ontario S. R. R. Co. v. Curtiss,

80 N. Y. 219 (1880).

Though a subscription to the capital stock of a
railroad company is not binding until the complete
formation of the company, if, after it is formed,
the corporation recognizes a subscriber as a stock-
holder and he ratifies his subscription by pay-
ments thereon, he is liable to the full amount of
the subscription. Buffalo & Jamestown R. R. Co.
V. Gifford, 87 N. Y. 294 (1882).

A written agreement to subscribe for stock
amounts to a subscription, which the corporation.

when afterward incorporated, can enforce. Non-
Electric Fibre Co. v. Peabody, 21 App. Div. 24T
(1897).

An unconditional agreement to form a corpora-

tion and to subscribe to its stock, contemplates
no further act upon the part of the person making
tlie agreement and is enforcibie by the corpora-
tion upon its formation, and the mere fact that

the corporation was formed under a different

name from that mentioned in the subscription

agreement, because of the secretary of State's

decision that the name originally adopted was in

violation of the General Corporation Law, does
not relieve the subscriber from his liability.

Yonkers Gazette Co. v. Taylor, 30 App. Div. 334

(1898).

May be on detached papers.

Subscriptions to stock may be made on separate
detached papers. Sodus Bay & Corning R. R.

Co. V. Hamlin, 24 Hun, 390 (1881); Buffalo &
.Jamestown R. R. Co. v. Gifford, 87 N. Y. 294
(1882).

Ratification.

Payment of calls is a ratification of subscription.

Union Hotel Co. v. Hersee, 79 N. Y'. 454; rev'gr

15 Hun, 371; Buffalo & Jamestown R. R. Co. v.

Gifford, 87 N. Y. 294 (1882).

Is a several contract.

A subscription to the stock of a corporation is

a several contract of each of the subscribers, and
a bona fide release of one will not discharge any
other in the absence of proof that his subscription

was induced by that of tlie subscriber who was
released. The fact that a corporation has aban-
doned a part of its business is no defense to a

subscriber in an action to recover an unpaid
balance of its subscription, if it appears there are

judgment creditors for more tlian the amount
of the subscription. Phoenix Warehousing Co. v^

Badger, 67 N. Y. 294; aff'g 6 Hun, 293 (1876);

AVhittlesey v. Frantz, 74 N. Y. 456 (1878).

A secret and collateral contract between the
promoter of a corporation and a subscriber to its

stock,' which provides that he shall not be bound
by his subscription or which substantially varies

its terms, is void and leaves the subscription unaf-

fected. Yonkers Gazette Co. v. Jones, 30 App.
Div. 316 (1898).

A subscriber to stock cannot defend an action

for his unpaid subscription on the ground that

he was induced to subscribe by the subscription

of another to whom stock was to be delivered with-

out his paying therefor, and the defendant relied,

on the genuineness of such subscription, for the

reason that such secret agreement, if any, being
void, would not guarantee the subscriber who
made It from liability. Armstrong v. Danahy, 75
Hun, 405; 56 N. Y. St. Rep. 743 (1894).

Payments at time of subscribing.

The failure of a subscriber to pay 10 per cent,

upon his original subscription does not render It

void, as the requirement of the statute onl.v ap-

plies to subscriptions subsequent to incorporation.
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United Growers Co. v. Eisner, 22 App. Div. 1

<1897).

Subscription for a stocli of a corporation al-

ready incorporated and on which no payment was
made is not an enforcible contract. South Buf-
falo Natural Gas Co. v. Bain, 9 Misc. Rep. 425;

61 N. y. St. Rep. 706 (1894); United Growers Co.

V. Eisner, 22 App. Div. 1 (1897).

A check is not payment in money. Excelsior
Grain Binding Co. v. Stayner, 25 Hun, 91 (l&ol).

An agreement by which a note was given, not
as an original subscription to stock, but made
payable to the order of the defendant, to be of

value only on the delivery of the stock to the
maker of such note, is not a violation of the stat-

ute requiring subscriptions to capital stock to be
made in cash. Boyer v. Fenn, 19 Misc. Rep. 128

(1897).

Frauds of promoters.

A subscriber to the stock of a corporation in-

duced to subscribe through fraud on tlie part of

Its promoters who were to become the owners
of its remaining stock may rescind his agree-
ment, and the corporation consequently has a right

to release liini from liis subscription. McDermott
V. Harrison, 30 N. Y. St. Rep. 324 (1890).

Subscriptions to capital stock induced by false

representations may be set aside by action in

equity and installments paid thereon may be re-

covered. Talmadge v. Sanitary Security Co., 31
App. Div. 498 (1898); Bosley v. National Machine
Co., 123 N. Y. 550; 25 N. E. Rep. 990 (1890).

Object of subscription.

One who subscribes to the capital stock of a

corporation must be assumed to have done so to

enable it to carry out the legitimate objects for

which it was incorporated. U. S. Vinegar Co. v.

Foehrenbach, 148 N. Y. 58; 43 N. B. Rep. 403
<1895).

Investment in stock of corporation.

A contract to invest funds in the stock of a

corporation not yet formed is fultilled oy invest-

ment in the stock of a corporation subsequently
formed, identical as to its shareholders and prop-

erty but of a different name. W'eller v. Tutmll,

66 N. Y. 347 (1876).

Consideration for issue of stock and
bonds.

§ 42. No corporation shall issue either stock

or bonds except for money, labor done or

property actually received for the use aud
lawful purposes of such corporation. No
such stock shall be issued for less than its

I>ar value. No such bouds shall be issued

for less than the fair market value thereof.

Fraudulent issue, criminal. Penal Code, § 591,

post. Limitation on indebtedness. § 2, ante.

Sufficient consideration.

The issuing of stock without consideration Is

ultra vires and void. Hatch v. Western Union Tel.

Co., 9 Abb. N. C. 430 (1881).

A corporation or its directors cannot create

any valid stock by issuing the same without any
consideration. Barnes v. Brown, 80 N. Y. 627

(1880). But see Christensen v. Eno, 106 N. Y. 97,

The directors of a corporation have no right

to give away its stock, and an agreement to do
so will not be enforced in equity. Thornton v. St.

I'aul & C. R. R. Co., Week. Dig. 309 (Ct. of

App. 1878).

Held, under the Manufacturing Act of 1848, that

a corporation cannot issue its stock as full-paid

in exchange for property at anything less than
its par value. Gamble v. (Jueeus County Water-
Works Co., 123 N. y. 91; 25 ^i'. E. Rep. 201; 33

N. Y. St. Rep. 88 (1890).

A lea.sehold of a building required by a manu-
facturing corporation is " property." Close v.

Xoye, 147 N. Y. 597; 41 N. E. Rep. 570 (1895).

A debt due to the company for services actually

rendered is a sufficient consideration for the issue

of stock. Veeder v. Mudgett, 95 N. Y. 295 (1884).

Tlie issue of debenture bonds to be paid for by
the surrender of stock theretofore issued and a

balance only in cash is not a compliance with
this section. Merz v. Interior Conduit & Insulation

Co., 20 Misc. Rep. 378 (1897).

The exclusive right to sell the product of another
corporation is not " property." rowell v. Mur-
ray, 3 App. Div. (1896).

An issue of stock to the president and director

in payment of services may be valid, and where
the company does not disaffirm, the fact must
be regarded as an affirmance of the Issue. Reed
V. Hayte, 51 Super. Ct. 121 (1885).

Overvaluation of property.

Where property is purchased and paid for in

stock, the transaction will not be set aside un-

less the inadequacy of the value of the properly

is so great as to be fraudulent. Williams v.

Western Union Tel. Co., 9 Abb. N. C. 437 (1881).

Where stock is issued for property at more than
its fair value, the questions of fraud and over-

valuation are for the jury. Powers v. Knapp,
85 Hun, 38; 06 N. Y. St. Rep. 13.3 (1895); White,

Corbiu & Co. v, Jones, 86 Hun, 57; 68 X. Y. St.

Rep. 48 (1895); Brown v. Smith, 80 N. Y. 6.50;

Lake S. I. Co. v. Drexel, 90 id. 87; Douglass v.

Ireland, 73 id. 100; Schenck v. Andrews, 57 id.

133; National Tube W. Co. v. Gllflllan, 124 id. 3U2;

26 N. E. Rep. 538.

The statute is not violated unless a fictitious

value is put upon the property for the purpose of

evading the statute and defrauding others. Van
Vleet V. Jones, 75 Hun, 340 (1890); citing Whit-

ney Arms Co. v. Barlow, 6.3 N. y. 62; I'ier v.

Hanmore, 86 id. 95; Bounell v. Grlswold, 89 Id.

122; Whitaker v. .Masterson, 106 id. 277; 12 N. E.

Hep. 604.

The " fair value " of property Is its value at

the time of the sale. Ilunliuglon v. Attrill, 118

N. Y. 365; 23 N. E. Rep. 544 (1890).

Where stock is issued with the assent of the

stockholders in exchange for property less in Value

than its par value, the stockholders cannot sue

for the return of the stock, nor can a purchaser

without notice maintain such action in behalf ot
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himself and the other stockholders. Miller v.

University Magazine Co., 10 Misc. Rep. 311; 63

N. Y. St. Rep. 128 (1894).

Bonds.

It seems that a manufacturing corporation has
power to issue its bonds at less than par, and
the repeal of the statute of usury, so far as it

regards corporations, operates to validate bonds
negotiated at less than par. Gamble v. Queens
Co. Water Co., 123 N. Y. 91; 25 N. E. Rep. 201

(1890); rev'g .52 Hun. IGC; Ellsworth v. St. Louis,

Alton, etc., R. R. Co., 98 N. Y. 553 (188.5).

Bonds of a corporation taken as a bonus on a

stock subscription by a director are not valid, al-

though the stock was worthless. Duncomb v. N.

Y.. Housatonic & N. R. R. Co., 84 N. Y. 190

(1881). But see Christensen v. Eno, 106 id. 97.

A corporation having general power to issue

bonds is presumed to have complied with all the

provisions of its charter with respect thereto,

and a person purchasing such bonds, in the ab-

sence of notice, has a right to assume that all

restrictions on such power have been complied
with. Ellsworth v. St. Louis, Alton, etc., R. R.

Co., 98 N. Y. 553 (1885).

Time of payment of subscriptions to

stock,

§ 43. Subscriptions to the capital stoclv of

a conioration sliall be paid at such times
and in sucli installments as the board of

directors may by resolution require. If de-

fault shall be made in the payment of any
installment as required by such resolution,

the board may declare the stock and all pre-

vious payments thereon forfeited for the use
of the corporation, after the expiration of

sixty days from the sers'ice on the default-

ing stockholder, personally or by mail di-

rected to him at his last-known post-oftice

address, of a written notice requiring him to

make payment within sixty days from the
service of the notice at a place specified

therein, and stating that, in case of failure
to do so, his stock and all previous pay-
ments thereon wiU be forfeited for the use
of the coiTDoration. Such stock, if forfeited,

may be reissued or subscriptions therefor
may be received as in the case of stock not
issued or subscribed for. If not sold for its

par value or subscribed for within six

months after such forfeiture, it shall be can-
celed and deducted from the amount of the
capital stock. If by such cancellation, the
amount of the capital stock is reduced belo"sv

the minimum required by law, the capital

stock shall be increased to the required
amount within three months thereafter or an
action may be brought or proceedings insti-

tuted to close up the business of the corpo-
ration as in the case of an insolvent corpora-
tion. If a receiver of the assets of the cor-

poration has been appointed, all unpaid sub-
scriptions to the stock shall be paid at such
times and in such installments as the re-

ceiver or the court may direct.

One-half capital stock of business corporation

to be paid in within one year, or corporation dis-

solved. Bus. Corp. L., § 5, post. See " Re-
ceivers of Corporations," post.

Liability for unpaid subscriptions.

The board of directors may call for immediate
payment of subscriptions to stock, although ex-

pressed to be payable " for the purpose of the

business." Williams v. Meyer, 41 Hun, 545 (1886).

(1882).

A subscription for the original stock of a cor-

poration makes the subscriber a stockholder, and
no certificate of stock is requisite to make him
chargeable as such. Kohlmetz v. Calkins, 16

App. Div. 518 (1897).

A subscription is a several contract. A sub-

scriber cannot defend an action for an unpaid
subscription on the ground that there was a
secret agreement between the promoters and
another subscriber that his stock was to be is-

sued without payment, or that he should be re-

leased from his subscription. Phoenix Warehous-
ing Co. V. Badger, 67 N. Y. 294 (1876); Whittlesey

V. Frantz, 74 id. 456 (1878); Armstrong v. Dahany,
75 Hun, 405 (1894); Yonkers Gazette v. Jones,

30 App. Div. 316 (1898).

Liability on subscription is not relieved by ex-

tension of time by the legislature to begin con-

struction. Union Hotel Co. v. Hersee, 79 N. Y.

454 (1880).

Where corporation has recognized the transferee

of stock by the payment of dividends to him,

the corporation and its receiver are estopped from
collecting amounts remaining unpaid on the sub-

scription from the original subscriber. Cutting
V. Dameral, 88 N. Y. 410 (1,S82).

Representation by the assignor of stock, con-

firmed by the directors of a corporation, to the

effect that the stock had been paid in full, would
estop the corporation from recovering an unpaid
balance from the assignee who took it relying

upon such representations. Rochester & Kettle
Falls Land Go. v. Roe, 7 App. Div. 8o6 (1896).

Holders of unpaid stock of a corporation can
only be made liable when it is shown that the stock

has been actually taken by them, or fraudulently

received, and not where it has been delivered in

good faith and for adequate consideration, by the

corporation to the stockholders. Van Cott v. Van
Brunt, 82 N. Y. 5.35 (1880).

A person is not liable on his subscription where
no persons were named as directors in the article

signed, nor did he ever consent or have an oppor-

tunity to consent or ob.iect to any persons as di-

rectors. Dutchess & Columbia Co. R. R. v. Mab-
bett, 58 N. Y. 397 (1874).

Liability rests on contract.

An action to charge a person as stockholder for

the amount unpaid on stock in his name on the

books of a corporation, rests upon contract, and
an expressed or implied promise to pay the

amount must be shown. Glenn v. Garth, 133 N. Y.

18: 30 N. E. Rep. 649: 31 id. 344; 44 N. Y. St. Rep.

SO (1R92). So held in reference to a broker pur-

chasing stock. Id. See also Rochester & Kettle

Falls Land Co. v. Roe, 7 App. Div. 366 (1896).
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A person who has received bonus stock Issued
as fully paid without any agreement on his part
to pay the subscription cannot be made to respond
to a creditor of the corporation as upon an un-
paid subscription. Christensen v. Eno, 106 N. Y.

97 (1887).

Where a transferee takes stock supposing it to

be fully paid up, in payment of a pre-existing

debt, the corporation cannot recover from him
the amount unpaid thereon, in the absence of an
expressed agreement on his part to make such
payment. Winthringham v. Rosenthal, 2.5 Hun,
580 (1881).

Liability of transfei-ees.

A transfer of stock with the assent of the cor-

poration transfers the liability for unpaid sub-

scription and the transferor is not liable for calls

made after the transfer. Billings v. Robinson,
94 N. Y. 415 (1884).

The owners of corporate stock divest themselves
of liability when they have actually transferred
their stock in the manner provided by law.

Tucker v. Oilman, 121 N. Y. ISO; 27 N. E. Rep.
302; 30 N. Y. St. Rep. 689 (1800).

Where a transferee of stock delivers the same
to the corporation, and it is canceled by it and
a new certificate issued, the corporation thereby
surrenders all claim upon the original stockholder

upon his unpaid subscription and accepts the trans-

feree in his place. Rochester & Kettle Palls Land
Co. V. Raymond, 4 App. Div. 600 (1896).

A person who appears on the books as a stock-

holder is liable to creditors, though, in fact, he

only held it as collateral security. Rosevelt v.

Brown, 11 N. Y. 148 (1854).

Interest chargeable.

Interest is chargeable to a subscriber who has
failed to pay his subscription according to its

terms. Gould v. Town of Oneonta, 71 X. Y. 298

(1877).

Release of liability.

Where none of the subscriptions for stock were
paid in cash, no business was transacted after

incorporation, and the directors held all the

stock, they may execute an agreement releasing

each oilier from liability upon their subscriptions.

Non-Eloctric Fibre Mfg. Co. v. Peabody, 21 App.
Div. 247 (1897).

Forfeiture.

The remedy by forfeiture is merely cumulative,

and does not deprive the company of its remedy
by action. Buffalo & N. Y. City R. R. Co. v.

Dudley, 14 N. Y. 336 (1856).

The validity of the sale of stock by a corpora-

tion, upon which the owner neglects to pay an as-

sessment, must be strictly in accordance with

law, and the charter and by-laws of the corjinra-

tion, otherwise the sale may be set aside at suit

of the stockholder. ^litchell v. Vermont Copper

Mining Co., 67 N. Y. 280 (1876).

One whose stock has been forfeited Is not a

stockholder so as to render him liable for non-

payment of calls, even though the debt of a cred-

itor was incurred before forfeiture. Mills v. Stew-
art, 41 N. Y. 384 (1809).

After the forfeiture of stock for non-payment
of calls, a stockholder is estopped from reclaim-
ing it upon signifying his willingness to pay the
calls. Weeks v. Silver Islet, etc., Co., 55 Super.
Ct. 1 (1887); afiC'd, 120 N. Y. 620; 23 N. E. Rep.
1152.

Where default has been made in the payment of
installments on stock by the personal representa-
tives of a stockholder, and the stock is sold at
auction and purchased for a small sum by a stock-
holder of the corporation, such stockholder cannot,
more than a year after default, make a tender of
the amount due for unpaid installments and in-

terest and bring an action to compel the exchange
of his stock for new stock under the reorganiza-
tion. Dow V. Iowa Central R. R. Co., 144 N. Y.
426; 39 N. E. Rep. 398; 63 N. Y. &i. Rep. 056 (1895).

Unpaid subscriptions are assets.

An unpaid subscription is an asset of a corpora-
tion. Dean v. Biggs, 25 Hun, 122 (1881).

The stock and property of every corporation Is

a trust fund for the payment of its debts, and its

creditors have a lien and the right to priority
of payment over any stockholder. Bartlett v.

Drew, 57 N. Y. 587 (1874).

The assets of a corporation are a trust fund for
the payment of its debts, upon which the cred-
itors have an equitable lien both as against the
stockholders and all transferees, except those
purchasing in good faith and for value. Cole V.

:\rillerton Iron Co., 133 X. Y. 164; .30 X. E. Rep.
847 (1892).

Tlie assets of a corporation are a trust fund for
the payment of its debts in such sense that its

creditors have an equitable lien upon them as
against those who are not purchasers in good faith
as well as against stockholders. Salt v. Ensign,
79 Hun. 107: 61 X. Y. St. Rep. 139 n.894).

A stockholder cannot set off personal demands
against a corporation in defense of a creditor's
demand upon him for his unpaid subscription.
Briggs V. Cornwell, 9 Daly, 4.36 (1881).

The receiver of a corporation may prosecute
separate actions to recover unpaid subscriptions.
Van Wagenem v. Clark, 22 Hun, 497 (1881).

Increase or reduction of capital stock.

§ 44. Any domestic corporation may in-
crense or reduce its capital stock in the
manner heroin provided. ])ut not aliove the
maxinnim or Ix'low the mininuini, if any,
prescri1)ed l).v law. If increased, the holders
of the additional stock issued shall be sub-
ject to the same liabilities with respect
thereto as are provided by law in relation to
the orijiinal capital; if reduced, the amount
of its debts and lial)ilities shall not exceed
the amount of its reduced capital, unless an
insurance conioration, in which case the
amount of its del)ts and liabilities shall not
exceed the amount of its reduced capital and
other assets. The owner of any stock shall
not be relieve<l from any liability existinsr

prior to the reduction of the capital stock of
any stock corporation. If a banking corpo-
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ration, whether the capitjil be increased or
reduced, its assets shall at least be e(iiial to

its debts and liabilities and the capital stock,
as increased or reduced. (.Thus amended bj'

L. ISiM, ch. 34G.)

Frauds iu procuring increase of stock, bow pun-

ishable. Penal Code, § 592, post. Misconduct of

officers in procuring increase. Penal Code, §§ 610,

614.

Capital stocli can ouly be increased by or iu

pursuance of law. There is uo implied authority

in the officers or stocliholders to increase or di-

minish capital stock. Einstein v. Rochester Gas
& Electric Co., 146 N. Y. 46; 40 N. E. Rep. COl;

65 N. Y. St. Rep. 768 (1895); Sutherland v. Ul-

cott, 95 N. Y. 100 (1SS4).

A mere reduction of capital stock does not of

itself authorize a distribution between the stock-

holders of an amount equal to the difference be-

tween the original amount and the amount to

which the stoclc is reduced. It must appear that

the capital has not been impaired and that the

corporation lias an amount on hand for the pay-

ment of debts and then only the excess should

be distributed. Strong v. Brooklyn Crosstown
R. R. Co., 93 N. Y. 426 (1883).

A corporation may accumulate its earnings and

issue to its stoclvliolders certiflcates of stock to

represent their interest in such accumulations, but

it has no power to increase its capital stock for

such purpose. Williams v. Western Union Tel.

Co., 9 Abb. N. C. 4.37; 93 N. Y. 162 (1881).

The holders of the original stock are not liable

because of a failure to pay in the increased cap-

ital; the liability rests solely upon the holders

of the increased stock. Yeeder v. Mudgett, 95

N. Y. 295 (1884).

As to what constitutes an increase of capital

stock, see Einstein y- Rochester Gas & Electric

Co., 77 Hun, 149; 59 N. Y. St. Rep. 68 (1894).

Notice of meeting to increase or reduce
capital stock.

§ 45. Every such increase ar reduction

must be authorized by a vote of the stock-

holders owning at least a majority of the

stock of the corporation, taken at a meeting
of the stockholders specially called for that

purpose. Notice of the meeting, stating the

time, place and object, and the amount of

the increase or reduction proposed, signed

by a majority of the directors, shall be pub-
lished once a week, for at least two success-

ive weeks, in a newspaper in the county
where its principal business office is located,

if any is pulilished therein, and a copy of

such notice shall be personally served upon
or duly mailed to each stockholder or mem-
ber at his last-known post-office address at

least three weeks before the meeting. (Thus
amended by L. 1893, ch. 700.)

Conduct of such, meeting; certificate of

increase or reduction.

§ 4(1 If, at the time and place specified in

the notice, the stockholders shall appear iu

person or by proxy, in numbers representing
at least a majority of all the shares of stock,
they shall organize by choosing from their
number a chairman and secretary, and take
a vote of those present in person or by proxy,
and if a sufficient number of votes shall be
given in favor of such increase or reduction,
a certificate of the proceedings, showing a
compliance with the provisions of this chai>
tcr, the amoimt of capital actually paid in,

the whole amount of debts and liabilities of

the coii)oration, and the amount of the in-

creased or reduced capital stock, shall be
made, signed, verified and acknowledged by
the chairman and secretary of the meeting,
and filed in the office of the clerk of the
county where its principal place of business
shall be located, and a duplicate thereof in

the office of the secretary of State. In case
of a reduction of the capital stock, except of
a railroad corporation, or a monled corpo
ration, such certificate shall have indorsed
thereon the approval of the comptroller, to
the effect that the reduced capital is suffi-

cient for the proper puriioses of the corpora-
tion, and is in excess of its debts and liabili-

ties, and in case of the increase, or reduction
of the capital stock of a railroad corporation,
or a monied corporation, the certificate shall

have indorsed thereon the approval of the
board of railroad commissioners, if a rail-

road coiijoration; of the superintendent of

l>anks, if a corporation formed under or sub-
ject to the banking law; and of the superin-
tendent of insurance, if an insurance corpo-
ration. When the certificate herein provided
for has been filed, the capital stock of such
corporation shall be increased or reduced,
as the case may be, to the amount specified

in such certificate. The proceedings of the
meeting at Avhich such increase or reduction
is voted, shall be entered upon the minutes
of the con>oration. If the capital stock is

reduced, the amount of capital over and
above the amount of the reduced capital

shall he returned to the stockholders pro
rata at such times and in such manner as

the directors shall determine. (Thus amended
by L. 1893, ch. 700.)

Preferred and common stock.

§ 47. Every domestic stock coi-poration

may have preferred and common stock, and
different classes of preferred stock, if the

certificate of incorporation so provides or

by the unanimous consent of the stock-

holders, and may, upon the written request

of the holder of any preferred stock, by a

two-thirds vote of its directors, exchange the

same for common stock, and. issue certifi-

cates for common stock, therefor, share for

share, or upon such other valuation as may
have been agreed upon in the scheme for

the organization of such corporation, or the

issue of such preferred stock, but the total

I
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amount of such capital stock shall not be in-
creased thereby.

The right of evei-y shareholder to his proportion
of the profits of a corporation is a vested indi-

vidual right, and in the absence of some power,
conferred by statute or the articles of associa-

tion, to change the relative value of shares by
giving some a preference over others, as to divi-

dends, the power cannot be implied, and no such
change may be made without the consent of an
the shareholders. Campbell v. Am. Zylonite Co.,

122 N. y. 4.55; 25 N. E. Rep. S.d.*? (ISUO).

The issuing of stock under a by-law authorizing
shares equal in value and right gives the share-

holders rights which cannot be divested without
their assent, and the corporation cannot there-

after divide the stock into two classes and give

one a preference over the other. Kent v. Quick-
silver Mining Co., 7.S N. Y. 159 (1879).

The issue of stock upon which a certain interest

Is guaranteed to the holders of the original 8tock,

is not borrowing money on the part of the cor-

poration. Id.

The right to dividends on preferred stock vests

at the time when sutficient net earnings have been
realized to pay the same, and does not pass with
a subsequent transfer of the stock. Boardman
V. L. S. & M. S. R. R. Co., 8 Week. Dig. 347; aff'd,

84 N. Y. 1.57 (1879).

The holders of preferred guaranteed stock are

entitled to dividends before any dividends are

paid upon common stock, boardman v. L. S. &
M. S. R. R. Co., 84 N. Y. 157 (1881).

A preferred stockholder whose dividends have
not been declared or paid ma.v maintain an action

against the company for specific performance and
to restrain payment of dividends upon the common
stock. Id.

Where a corporation has paid dividends on the

common stock which sliould have been applied to

dividends on the preferred stock, it may in an ac-

tion by the preferred stockholders lie compelled

to pay Interest on such dividends. Boardm.-tn v.

L. S. & M. S. R. R. Co., 84 N. Y. 157 (1881);

Prouty V. The Same, 85 id. 272, 277.

When a certificate of stock contains a provision

that the holder is entitled to dividends when in

any year the net earnings, after payment of all

interest charges, are sutficient for the payment
thereof, the rights of the preferred stockholders

are beyond the discretion of the directors. Wood
V. Lary. 47 Hun, .5.50 (1888).

Prohibited transfers to officers or stock-
holders.

§ 4S. No corporation -uiiicli shall liavo re-

fused to pay any of its notes or other obliea-

tions wlien due. in lawful money of the

United States, nor any of its officers or di-

I'ectors, shall transfer any of its property to

any of its otticei-s, directors or stockliolders,

directly or indirectly, for the payment of

any debt, or upon any otlior consideration

than the full value of the property paid in

cash. No conveyance, assignment or trans-

fer of any property of any such corporation

by it or by any officer, director or stock-

holder thereof, nor any payment made, judg-
ment suffered, lien created or security given
by it or by any officer, director or stock-
holder when the corporation is insolvent or
its insolvency is imminent, with the intent
of giving a preference to any particular
creditor over other creditors of the corpora-
tion shall be valid.
Eveiy person receiving by means of any

such prohibited act or deed anj' property of
the corporation shall be bound to account
therefor to its creditors or stockholders or
other trustees.
No stockholder of any such conioration

shall make any transfer or assignment of his
stock therein to any person in contemplation
of its insolvency. Eveiy transfer or assign-
ment or other act done in violation of the
foregoing provisions of this section shall be
void.

No conveyance, assignment or transfer of
any property of a corporation formed under
or subject to the lianlving law, exceeding in

value one thousand dollars, shall be made
by such corporation, or by any officer or di-

rector thereof, unless authorized by a pre-
vious resolution of its board of directors,

except promissory notes or other evidences
of debt issued or received by tlie officers of
the corporation in the transaction of its ordi-

nary business and except payments in specie
or other current money or in bank bills made
by such officers. No such conveyance, as-

signment or transfer shall be void in the
hands of a purchaser for a valuable con-
sideration Avithout notice.

Every director or officer of a corporation
who shall violate or be concerned in violat-

ing any provision of this section, shall be
personally liable to the cretlitors and stock-

holders of the conioration of AAhich he shall

be director or an officer to the full extent of
any loss they may respectively sustain by
such violation.

Actions against officers for fraudulent transfers.

Code Civ. Pro., §§ 1781-82, post, "Actions and Tro-

ceedings Relating; to Corporations."

Construction of section generally.

The first part of this section absolutely pro-

hibits the transfer of any corporate property to an

olHcer, director or stockholder of a corporation,

which shall have refused to pay any of its obli-

gations when due, upon any other consideration

than the full value in cash. But the latter part

of the first paragraph iins for its oliject the pre-

vention of preferences to a particular creditor

over other creditors of a corporation which is

either insolvent or its insolvency is imminent.

It does not declare invalid all transfers of prop-

erty or payments made to creditors of an Insolvent

corporation, but only stich as are made with in-

tent of giving a preference to the creditor over

other creditors. Milbank v. Rl«^sthal, 82 Hun,
,5.'?7 (18,94).

The prohibition of the statute Is not limited to

the non-payment of notes or obligations. Cole V.
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Millerton Iron Co., 133 N. Y. IW; 30 N. E. Rep.

847 (1892).

If a transfer is made to creditors of a corpora-

tion who were formerly its officers, after such
corporation has refused to pay its notes or other

obligations, such transfer is valid unless, it is

shown further that it was made when the cor-

poration was insolvent or its insolvency was im-

minent, with intent of giving a preference to a
particular creditor over other creditors. Milbank
T. Welch, 74 Hun, 497 (1893).

"When transfers are in contemplation of
insolvency.

Proof of the fact that a corporation Is insolvent

at the time of transfer is not conclusive evidence
that the transfer was made in contemplation of

insolvency. Paulding v. Chrome Steel Co., 94

N. Y. 334 (1884).

The term insolvency as used in the statute does

not mean a temporary deficiency of assets as com-
pared with the liability of the corporation, but

it does apply to inability to carry on its business

and meet its obligations promptly. Onley v.

Baird, 7 App. Div. 95 (1S96).

In mortgaging or transferring its property, con-

templation of insolvency must be not merely ex-

pectation, but anticipation of it, and provision

for it so as to prefer the transferee. New Britain

Nat. Bank v. A. B. Cleveland Co., 91 Hun, 447

(1895).

An act done by a corporation in the ordinary

and usual course of business, uninfluenced by the
state of its affairs, cannot be said to have been
done in contemplation of insolvency. Dutcuer v.

Importers & Traders' Nat. Bk., 59 N. Y. 5 (1874).

So held in reference to the payment of a check
by the officers of a bank, knowing of Its insolvency,

to a depositor wholly ignorant of its financial con-

dition. Id.

When judgment constitutes preferential
transfer.

Merely permitting a creditor to obtain a judg-

ment by default, upon a just claim, is not a trans-

fer or assignment of coi-porate property, or a
judgment suffered within the meaning of this sec-

tion. French v. Andrews, 145 N. Y. 441; 40 N. E.

Rep. 214; 65 N. Y. St. Rep. 384 (1895); aff'g 81

Hun, 272; 62 N. Y. St. Rep. 7.59; Spellman v.

Looschen, 31 App. Div. 94 (1898); Kingsley V. First

Nat. Bank of Bath, 31 Hun. 329 (1884); Cum-
niings V. American Geer & Spring Co., 87 Hun,
598; 68 N. Y. St. Rep. 653 (1895); Ridgeway V.

Symons, 4 App. Div. 98 (1896).

An insolvent corporation is not obliged to de-

fend any suit brought against it for the sole

purpose of preventing a preference, and it may
in such case suffer default, knowing tnat the
creditor designed to obtain, and will thus obtain,

a preference. Varnum v. Hart, 119 N. Y. 101;
23 N. E. Rep. 183; 28 N. Y. St. Rep. 262 (1890).

The president and managers of a corporation
owe no duty to its creditors to resist or prevent
the proposed affirmance of a proper judgment
against it or to continue an unjust litigation for
their benefit. Inglehart v. Thousand Islands Ho-

tel Co., 109 N. Y. 454; 16 N. Y. St. Rep. 389 (1888);
rev'g 32 Hun, 377.

To impeach a judgment suffered by an insolvent

corporation as being in violation of a statute for-

bidding a corporation to make an assignment or
transfer of its property in contemplation of in-

solvency, active procurement of the judgment by
some officer of the corporation must be shown.
Dickson v. Mayer, 35 N. Y. St. Rep. 482.

A judgment against a corporation entered upon
an offer of judgment at a time when its com-
mercial paper had been protested and it was in-

solvent is in violation of the statute. Braem v.

Merchants' Nat. Bank, 127 N. Y. 508; 28 N. E.

Rep. 597 (1891).

Although mere default does not create a pref-

erence under this section, the intent to create a

preference controls in such cas^e and invalidates

the judgment and may be evidenced! by acts and
conversations of the officers. Milbank v. De Ries-

thal, 82 Hun, 537; 64 N. Y. St. Rep. 199 (1894).

Creditor's knowledge of insolvency.

A creditor not an oflicer or stockholder of a cor-

poration may obtain a valid judgment against

it, although he knows it to be insolvent when he
brings the action. Home Bank v. J. V. Brewster
& Co., 15 App. Div. 338 (1897).

The prohibition against the transfer of prop-

erty by a corporation in contemplation of insol-

vency does not prevent creditors having valid

claims, with knowledge of the insolvency, from
bringing actions against the corporation for the

purpose of gaining a preference and acting in

concert in bringing such actions, nor is it a viola-

tion of the statute to arrange with an officer of

the corporation upon whom process is served that

he shall not disclose the fact of such service to

the other officers, nor will such concealment in-

validate the judgments. Varnum v. Hart, 119 N.
Y". 101; 23 N. E. Rep. 183; 28 N. Y. St. Rep. 262

(1890).

Preferential transfers g'enerally.

For decision avoiding judgments on the ground
that they were suffered by the officers of a cor-

poration for the purpose of creating a preference

in violation of this section, see Lopez v. Mer-
chants & Farmers' Nat. Bank, 18 App. Div. 427

(1897), in which this section is fully discussed.

"Where a stockholder and director obtains a pref-

erence by an action at law with the co-operation

of the other directors, it is unlawful. King v.

Union Iron Co., 33 N. Y. St. Rep. 545 (1890).

Where the president of a corporation consents

that a debt due to him be divided into several

notes, each of which are within the jurisdic-

tion of the City Court of New York, to the end
that a foreign assignee of the notes might obtain

summonses in that court returnable in two days,

and after their service conceals the fact and re-

frains from putting the corporation in the hands
of a receiver until judgment has been obtained

and execution levied, the judgments are void under
this section which prohibits an insolvent corpora-

tion from making transfers with a preferential

intent. Rossman v. Seaver, 22 Misc. Rep. 661

(1898).
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The prohibition against a corporation which has
refused the payment of its notes, making a trans-

fer of any of Its property to any stockholder di-

rectly or indirectly for the payment of any debt,

applies to a transfer of a claim in favor of the
company to a copartnership one of whose mem-
bers is a stockholder in th« corporation. Jones v.

Blun, 145 N. Y. 333; 39 N. E. Rep. 054; (W N. Y.
St. Rep. 806 (1S95).

Where a corporation Is Insolvent, the directors

hold the property in trust primarily for its cred-

itors, and they cannot deal with it for the pur-

pose of paying off their own indebtedness against
the company in preference to and in exclusion of

other creditors. Third Xat. Bank of Buffalo v.

Elliott, 42 Hun, 121 (1887).

Under this section a preferential transfer of

corporate assets to officers or stockholders in pay-

ment of a debt, where other corporate obligations

are due and dishonored, is prohibited. Berwlnd-
White Coal Mining Co. v. Bwart, 11 Misc. Rep.
490; 64 N. Y. St. Rep. 458 (1895).

A corporate officer in knowledge or contempla-
tion of its actual insolvency cannot effectively

provide for a payment of a debt to his wife out

of the assets of the corporation to the exclusion

of other creditors. "West v. West, Bradley, etc.,

Co., 9 N. Y. St. Rep. 255 (1887).

The prohibition of the acquirement of a prefer-

ential lien on its assets by the officer of an in-

solvent corporation requires the setting aside of

a judgment obtained by the wife of such officer

on a claim of his assigned to her for the purpose
of securing it. Jefferson County Nat. Bank v.

Townley, 92 Hun, 172; 74 N. Y. St. Rep. 212

(1895).

A Judgment suffered to a creditor, who while

not a director practically controls the corporation,

is void. OIney v. Baird, 7 App. Div. 95 (1896).

A transfer by a corporation of all its property,

which has the effect of terminating its regular

business, and was made and accepted by the

transferee with that purpose, is illegal as against

creditors of the corporation. Cole v. Millerton

Iron Co., 133 N. Y. 164; 30 N. E. Rep. 847 (1892).

A director of an insolvent corporation, who is

also a creditor, cannot obtain a preferential lien

on the corporate assets through the process of at-

tachment. Tlirnop V. Hatch Lithographing Co.,

125 N. Y. 530: 26 N. E. Rep. 742; 35 N. Y. St. Rep.

816 (1891); aff'g 58 Hun, 149; 33 N. Y. St. Rep.

880.

The fact that the transfer of the property of

a domestic corporation was made in another State

does not relieve the officers from liability. Mc-
Queen V. New, 87 Hun, 206 (1895).

Prohibited transfers of stock.

The provisions of this section forbidding a

stockholder to make any transfer or assignment
of Its stock in contemplation of Its insolvency,

makes such a transfer void as to the persons in-

jured by the transfer, but where there is no fraud
as between the traTisferor and the transferee, nor

as against the corporation assenting to the trans-

fer, it is valid; the purpose of the prohibition ue-

Ing to prevent solvent shareholders from escaping

from their statutory liability to those who were

creditors of the corporation when the transfer was
made, and further to prevent them from escaping
from their contractual liability to a corporation
not assenting to the transfer. Sinclair v. D wight,
9 App. Div. 297 (1896).

Actions based on violation of section.

After the return of an execution unsatisfied, a
creditor may maintain action against a stock-
holder who has received property of the corpora-
tion to apply the same to the payment of his debt.
Bartlett v. Drew, 57 N. Y. 587 (1874); Hastings
V. Drew, 76 id. 9 (1879). A judgment against a
corporation is prima facie evidence of such lia-

bility. Id. But the creditor must exhaust his
remedies against the corporation or its successors.
Sturges V. Vanderbilt, 73 N. Y. 384 (1878); modi-
fying Sturgis V. Drew, 11 Hun, 136. But It would
seem to be otherwise where the corporation is dis-

solved. Hetzel V. Tanne Hill Silver Mining Co.,
4 Abb. N. C. 40 (1877).

An individual creditor cannot maintain an action
to set aside the general assignment of a corpora-
tion, upon the ground that a transfer of its second
mortgage bonds was made with an intent of
giving a preference within the meaning of this
section; the right of action is in the first Instance
in the general assignee. Koechl v. Leibinger &
Oehn Brewing Co., 24 Misc. Rep. 298 (1898).

A proceeding instituted by a stockholder not a
creditor to set aside judgments against the cor-

poration and the recovery of the property levied
upon is not maintainable under this section. Mat-
ter of Gardner, 86 Hun, 30; 67 N. Y. St. Rep. 69
(1895).

In an action predicated upon an alleged Im-
proper issue of stock to the defendant and others,
the plaintiff must show that the issue was out-
standing when the plaintiff's claim was incurred.
Doylo V. Kimbal, 23 Misc. Rep. 431 (1898).

Section not applicable to foreign corpo-
ration.

The provisions of this section prohiliiting trans-

fers by an insolvent corporation and dealing with
it by directors do not apply to foreign corpora-
tions. Worthington v. Pflster Book Binding Co.,

3 Misc. Rep. 418: 52 X. Y. St. Rep. 448 (1893);

Lane v. Wheelwright. 69 Hun, 180; 53 N. Y. St. Rep.
.368 (189.3); Hiel v. Knickerbocker Elec. Lt. & Power
Co., 4.5 N. Y. St. Rep. 761. And an assignment
for the benefit of creditors, made in this .«!i;ito

by an Insolvent foreign corporation, valid under
the law of its domicile, will be recognized as valid

here, Vanderpoel v. Gorman, 140 N. Y. 563; 35

N. E. Rep. 932 (1894); but not If the law under
which such assignment Is made Is In the nature
of a bankruptcy act. Barth v. Backus, 140 N. Y.
230; 35 N. E. Rep. 425 (1893).

Corporation can make a general assign-
ment.

A corporation can make a general assignment
without preferences, Vanderpoel v. Gorman, 140

N. Y. 503; 35 N. E. Rep. 932 (1894); Home Bank
V. Brewster, 17 Misc. Rep. 442 (1896); Koechl v.

Leibinger & Oehm Brewing Co., 24 id. 208 (1898);
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contrary to earlior decisions, Troy Waste Mfj:.

Co. V. Harrison, 73 Hun, 528; Bickness v. Speir,

45 N. Y. St. Rep. 651 (1892); Compton v. Mellis,

46 Id. 563 (1892).

Payment by stockholders of mortgage
debt pending foreclosure.

§ 49. Whenever default shall be made by
any corporation iii the payment of prin-

cipal or interest of any of its bonds secured
by mortjraae or deed of trust of its property,
any stoel<holder may at any time during the
pendency of the foreclosure of sucli mort-
gage or deed of trust and before the sale

thereunder pay to the mortgagees or gran-
tees iu such mortgage or deed, for the use
and benefit of the holders of such bonds, a

sum equal to such proportion of the amount
due and secured to be paid by such mortgage
or deed, as his stock iu such corporation
shall bear to its whole capital stock, and on
making such payment he shall to the extent
thei-eof become and be interested in such
mortgage or deed and protected thereby.

Application to court to order issue of new
in place of lost certificate of stock.

§ 50. The owner of a lost or destroyed cer-

tificate of stock, if the coiporatiou shall re-

fuse to issue a new certificate in place

thereof, may apply to the supreme court, at

any special term held iu the district where
lie resides, or in which the principal business

ottice of the corporation is located, for an
order requiring the coiTporatiou to show cause
why it should not be required to issue a
new certificate in place of the one lost or

destroyed. The application shall be liy pe-

tition, duly verified by the owner, stating

the name of the corporation, the number and
date of the certificate, if known, or if it can
be ascertained by the petitioner; the number
of shares named therein, to whom issued,

and as particular a statement of the cir-

cumstances attending such loss or destruc-

tion as the petitioner can give. Upon the

presentation of the petition the court shall

make an order requiring the coi-poration to

show cause, at a time and place therein men-
tioned, why it should not issue a new cer-

tificate of stock in place of the one described

in the petition. A copy of the petition and
order shall be seiwed on the president or

other head of the corporation, or on the sec-

retary or treasurer thereof, pei-sonall.v. at

least ten days before the time for showiUj?

cause.

Provisions of a statute authorizing the court

upon summary application to issue a new certificate

of stock merely give a cumulative and additional

remedy and do not prevent an equitable acfion to

compel the issuance of such stock. Kinnan v.

Forty-second St., etc., R. R. Co., 140 N. Y. 183;

35 X. E. Rep. 498; 55 N. Y. St. Rep. 5.84 (1893).

To compel the issue of stock lost or destroyed,

it must be proved that the petitioner is the owner

of the shares, and that such shares had been
lost or destroyed and cannot, after due diligence,

be found. Matter of Biglin, 46 Hun, 223 (1887).

Order of court upon such application.

§ 51. Upon the return of the order, with
proof of due service thereof, the court shall,

in a summary manner, and in such mode as
it may deem advisable, inquire into the tnith
of the facts stated in the petition, and hear
the proofs and allegations of the parties in
regard thereto, and is satisfied that the peti-
tioner is the lawful owner of the number of
shares, or any part thereof, described in the
petition, and that the certificate therefor has
been lost or destroyed, and cannot after due
diligence be found, and that no sufficient

cause has been shown why a new certificate
should not be issued, it shall make an order
requiring the corporation, within such time
as shall be therein desiguated, to issue and
deliver to the petitioner a new certificate for
the numlier of shares specified in the order,
upon depositing such security, or filing :i

bond in such form and with such sureties
as to the court shall appear sufficient to in-

deumify any person other than the peti-

tionei who shaU thereafter be found to ba
the lawful owner of the certificate lost or
destroyed ; and the court may direct the pub-
lication of such notice, either before or after
making such order as it shall deem proper.
Any person claiming any rights under the
certificates alleged to have been lost or de-
stroyed shall have recourse to such indem-
nity, and the coiiioration shall be discharged
from all liability to such person upon com-
pliance with such order; and obedience to the
order may be enforced by attachment against
the officer or officers of the coii^oration on
proof of his or their refusal to comply
with it.

Financial statement to stockholders.

§ 52. Stockholders owning five per centum
of the capital stock of any corpoi'ation other
than a mouied corporation, not exceeding
one lumdred thousand dollars, or three per
centum where it exceeds one hundred thou-
sand dollars, may make a written request to
the treasurer or chief fiscal officer thereof,

for a statement of its affairs, under oath,

embracing a particular account of all its

assets and liabilities, and the treasurer shall

make such statement and deliver it to the
person presenting the request within thirty

days thereafter, and keep on file for twelve
months thereafter a copy of such statement,
which shall at all times during business
hours be exhibited to any stockholder de-

manding an examination thereof; but the
treasurer or such chief fiscal officer shall not

be recjuired to deliver more than one such
statement in any one year. The supreme
court, or any justice thereof, may upon ap-
plication, for good cause shown, extend the

time for making and delivering such cer-
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tificate. For eveiy neglect or refusal of the
treasurer or other chief fiscal officer thereof
to comply with the provisions of this section
he shall forfeit and pay to the person malciug
such request the sum of fifty dollars, and
the further sum of ten dollars for eveiy
twenty-four hours thereafter until such state-

ment shall be furnished.

Knowingly making a false statement, a misde-

meanor. Penal Code, § 611, post.

The furnishing to a stockholder by the treas-

urer of a stock corporation of an uuverifled " state-

ment of its affairs," after a demand for a state-

ment under oath, made by the stockholder pur-

suant to this section, and the refusal of the

treasurer to furnish any other statement, sub-

jects him to a penalty of i?50, and to a further
penalty of $10 for each day's neglect, up to the

time when an action for the penalty is begun. St.

John V. Eberlln, 23 Misc. Rep. 685 (1898).

A demand for a statement of the affairs of the
corporation is sufHcient, although it does not call

for a sworn statement. The failure to require a

sworn statement is at most a waiver of the Teri-

fication. McCrea v. Bedell, 9 Misc. Rep. 372 (Gen.

T., N. Y. Super. Ct. 1804).

An examination of the books of account of a
corporation by a stockholder will not be required

by mandamus unless the stockholder has requested

a statement pursuant to this section, and been re-

fused. People ex rel. Clason v. Nassau Ferry Co.,

86 Hun, 128 (1895).

A statement In detail of assets and liabilities Is

sufficient. It need not include the business trans-

actions of the company. French v. McMillan, 43

Hun, 188 (1887).

Stock books of foreign corporations.

§ 53. Every foreign stock corporation
having an office for the transaction of busi-

ness in tliis State, except moneyed and rail-

road corporations, shall keep therein a lioolc

to be known as a stock-book, containing tJie

names, alphabetically arranged, of all per-

sons who are stockholders of the corporation,

showing their places of residence, the num-
ber of shares of stock held by them respect-

ively, the time when they respectively be-

came the owners thereof, and the amount
paid thereon. Such stock-book shall be open
daily, during business hours, for the inspec-

tion of its stockholders and judgment cred-

itors, and any officer of the State authorized

by law to investigate the affairs of any
such con^fration. If any such foreign stoclc

corporation has in this State .a transfer agent,

whether such agent shall be a corporation

or a natural person, sucli stock-book may be

deposited in the office of such agent and shall

be open to inspection at all times during the

usual hours of transacting business, to any
stockholder, judgment creditor or officer of

the State authorized by law to Investigate

the affairs of such corporation. For any
refusal to allow such Iwok to be inspected,

such corporation and the officei- or agent so

refusing shall each forfeit the sum of two
hundred and fifty dollars to be recovei-ed
by the person to whom such refusal was
made. (Thus amended by L. 1897, ch. 3S4.)

Unlawful refusal to allow inspection of books,
a misdemeanor. Penal Code, § 611, post. See de-
cisions cited under § 29, ante.

A demand for the exhibition of the stock-book
is not sufficient as a demand for the transfer-
book. Kennedy v. Chicago, Rock Island, etc,
R. R. Co., 14 Abb. N. C. 326 (1884).

Mandamus directed against the transfer agent
— not the corporation — is the proper remedy to
compel compliance with this section. People ex
rel. Field v. Northern Pacific R. R. Co., 50 N. Y.
Super. Ct. 456 (1884); Hatch v. Lake Shore, etc.,

R. R. Co., 11 Hun, 1 (1877).

Upon hearing of a motion for mandamus, the
court may order a reference. People ex rel. Del
Mar V. St. Louis, etc., R. R. Co., 44 Hun, 552
(1887).

A stockholder of a foreign corporation having
its only othce for the transaction of business
within this State located within the city of New
York, is not bound to accept the offer of the
vice-president to allow him to inspect the stock-
book at some place other than the office of the
company, and cannot be required to go elsewhere
for that purpose. He is entitled to recover a
penalty for such refusal. Recknagle v. i-mpire
Self-Lighting Oil Lamp Co., 24 Misc. Rep. 193
(1808).

Where a foreign corporation having an office

but no transfer agent in this .State has failed to
comply witli the provisions of this section, re-

(luiring it to keep in its office a stock-book, n per-
son In the office, but not shown by preponderance
of proof to have been an officer of the corpora-
tion, cannot be made liable for the statutory
penalty, by proof that he answered a demand for

its inspection by saying to the stockholder that
the book was not in the office, that it could not be
shown, and that the only book of that character
was in a foreign State. Greene v. Shaln, 22 Misc.
Rep. 720 (1898).

Liabilities of stockholders.

§ 54. The stockholders of every stock cor-
poration sliall, jointly and severally, be per-
sonally liable to its creditors, to an amount
equal to the amount of the stock held by them
respectively, for every debt of the corpora-
tion, until the Miiole amount of its capital
stock issued and out.standing at the time
such deltt Avas incurred shall have been fully
paid. Tlie stockliolders of every stock cor-
poration shall, jointly and severally be per-

sonally liable for all debts due and owing to

any of its laborers, servants or employes
other than contractors, for services per-

formed by them for such coifioration. Be-
fore such laliorer, servant or employe shall

charge such stockholder for such services,

he shall give him notice in writing, within
thirty days after the termination of such
services that he intends to hold him liable.
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and shall commence an action therefor
within thirty days after the return of an exe-
cution unsatisfied against the corporation
upon a judgment recovered against it for
services. No person holding stock in any
corporation as collateral security, or as ex-
ecutor, administrator, guardian or trustee,

unless he shall have voluntarily invested
the trust funds in such stock, shall be per-

sonally subject to liability as a stockholder;
but the person pledging such stock shall be
considered the holder thereof, and shall be
liable as stockholder; and the estates and
funds in the hands of such executor, admin-
istrator, guardian or trustee shall be liable

in the like manner and to the same extent
as the testator or intestate, or the ward,
or person interested in such trust fund would
have been, if he had been living and com-
petent to act and held the same stock in his

own name, unless it appears that such execu-
tor, administrator, guardian or trustee vol-

untarily invested the trust funds in such
stocks, in which case he shall be personally
liable as a stockholder.

Busiuess corporation not to incur debts until

capital stated in certificate as amount with which

it will begin business is paid in. Bus. Corp. L.,

§ 3, post. See notes to next section.

Constmction.

A statute imposing personal liability for cor-

porate debts must be strictly construed as in

derogation of the common law. Chase v. Lord,

77 N. Y. 1; rev'g 16 Hun, 369 (1879); Barnes v.

Wheaton, 80 Hun, 8; 61 N. Y. St. Rep. 492 (1894).

EfEect of section.

The liability of the stockholders of a manu-
facturing corporation under the act of 1848 was
preserved under the Stock Corporation Law of

1890, and also as amended in 1892, as to debts of

a corporation incurred before its adoption, and the

repeal of the act of 1848. This is by virtue of the

saving clause contained in the original act of 1890

and continued in the Statutory Construction Law
of 1892. Close v. Potter, 155 N. Y. 145 (1898).

liiability is contractual.

Liability under this section is not penal, but is

in the nature of a contract obligation. It sur-

vives the death of a stockholder and continues

against his executors. The statutory obligation

is inherent in and forms a part of every contract

that the corporation makes with creditors. Coch-
ran V. Wiechers, 119 N. Y. 399; 23 N. E. Rep.
803 (1890).

The personal liability of stockholders of a cor-

poration for its debts is not in the nature of a
penalty or forfeiture, but is a contractual liabil-

ity enforcible as such in any State having juris-

diction of the persons, unless an exclusive remedy
is provided In the State where the corporation is

organized. Marshal v. Sherman, 84 Hun, 186;
66 N, Y. St. Rep. 316 (1895).

Actions to enforce liability.

A creditor may maintain an action against all

the stockholders for the benefit of all the cred-

itors who choose to come in for the establishment
of a fund and the adjustment of the claims thereon.

Pfohl V. Simpson, 74 N. Y. 137 (1878).

Where there are several creditors of a corpora-

tion, the stockholders of which are liable for its

debts, a suit may be brought by one creditor in

behalf of all and equitable relief granted. United
Glass Co. V. Vai-y, 79 Hun, 103; 01 N. Y. St. Rep.

181 (1894); afC'd, 152 N. Y. 121; 46 N. E. Rep.

312. In such action separate suits of other cred-

itors may be enjoined. Code Civ. Pro., § 448;

Farnsworth v. Wood, 91 N. Y. 308, 314 (1883).

A creditor may maintain an action against a
single stockholder, Weeks v. Love, 50 N. Y.

508 (1872J; but a stockholder sued by a single

creditor of a corporation seeking to charge him
with the debt of a company may, however, set oCC

a claim against the company. Christensen v.

Colby, 43 Hun, 362 (1887); Richards v. Kinsley, 12

N. Y. St. Rep. 125 (1887).

The court may require the joinder of several ac-

tions brought by separate creditors against indi-

vidual stockholders of an Insolvent corporation,

to the end that the rights of all creditors and
liabilities of all stockholders may be determined
by one action. Bagley & Sewall Co. v. Ehrlicher,

8 App. Div. (1896).

It was held in Farnsworth v. Wood, 91 N. Y.

308 (1883), that the right of action to enforce a
stockholder's liability was not vested in a receiver

of the corporation, but is to be enforced by the
creditor in his own right for his own especial

benefit.

Where the charter of a corporation has ex-

pired, a creditor cannot maintain an action against
the stockholders to charge them with payment of

his debt. Andrews v. Vanderbilt, 37 Hun, 468
(1S85).

It must appear that defendant was the owner
of stock at the time the debt accrued. Tucker
v. Oilman, 121 N. Y. 189; 24 N. E. Rep. 302

(1890).

A transfer of stock in violation of section 48

does not relieve the transferor from liability to

creditors. Sinclair v. Dwight, 9 App. Div. 297

(1896).

The fact that a subscription was induced by
fraud is no defense to a creditor's action to en-

force liability under this section. Moosbrugger v.

Walsh, 89 Hun, 564 (1895).

Held, under the former statute, all that is neces-

sary to be shown is that a valid debt has been
contracted before the capital stock has been paid
in. National Tube Works Co. v. Gilflllan, 124 N.
Y. 302; 26 N. E. Rep. 538; 35 N. Y. St. Rep. 357
(1891).

The provision of the Manufacturing Act making
stockholders of a corporation liable for debts of

the company to the extent of the capital stock

held by them until the whole amount of the cap-

ital has been paid in and a certificate thereof

filed, does not apply in favor of a creditor who
was, at all the times covered by the action, a di-

rector of the company. McDowall v. Sheehan, 129
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N. Y. 200; 29 N. E. Rep. 299; 41 N. Y. St. Rep. 415
(1891).

All rights appertaining to the ownership of stock
are vested in an executor, although the stock is

issued to him In his representative capacity. Mat-
ter of the Ferry Co., (ys Barb. 556; In re Santa
Euhilia Silver Mining Co., 21 X. Y. St. Rep. 89.

As to the issue of stock for property, see § 42,

and cases cited.

Liability to laborers, servants and em-
ployes.

L. 1848, ch. 40, § 18, made the stockholders of

manufacturing corporations severally individually

liable for debts owing to " laborers, servants

and apprentices." L. 1850, ch. 140, § 10, made the
stockholders of railroad corporations liable for

debts owing to Its " laborers and servants, other

than contractors." Section 54 Includes " em-
ployes. '" which has been given a liroader con-

struction than " laborer " or " servant." In con-

struing such terms the courts have held that the
terms •' laborer " and " servant " refer to per-

sons engaged in menial employment or employ-
ment involving manual labor, while the term
" employe " includes all persons serving the cor-

poration for compensation, who are not officers

or contractors, without regard to the nature of

the work or the manner or time in which the com-
pensation is paid. A large number of cases have
been collated under section 8 of the Labor Law
in the portion of this work relating to " receiv-

ers." That section makes the receiver liable to
the " employes " of the corporation, and all de-

cisions construing it are applicable to section 54

in which the same term is used.

For further construction of the term " employe,"
see Gurney v. Atlantic & Gt. Western R. R. Co.,

58 N. Y. 358 (1874). In Wakefield v. Fargo, 00 N.

Y. 214 (1882), a bookkeeper was held not to be a
" laborer, sei-vant or apprentice," but the decision

would probably have been otherwise under the
above section. In Hill v. Spencer, 61 N. Y. 274

(1S74), an agent to take charge of mines was held

not a " laborer, servant or apprentice."

An attorney-at-law employed, but not exclusively

by a corporation, at a salary of $50 per week, and
not having his office in any building nor upon any
property belonging to the corporation. Is not a
laborer, servant, employe or contractor within the

meaning of this section. Bristor v. Kretz, 22 Misc.

Rep. 55 (1898).

liimitation of stockholder's liability.

§ 55. No action shall be brought against
a stockholder for any debt of the corporation
until judgment therefor has been recovered
against the corporation, and an execution
thereon has been retux'ned unsatisfied in

whole or in part, and the amount due on such
execution shall be the amount recoverable,

with costs against the stockholder. No stock-

holder shall be personally liable for any debt
of the corporation not payable within two
years from the time it is contracted, nor un-

less an action for its collection shall be
brought against the corporation within two

years after the debt liecomes due; and no ac-
tion shall be brought against a stockholder
after he shall have ceased to be a stockholder,
for any debt of the corporation, unless
brought within two years from the time he
shall have ceased to be a stockholder.

The liability is secondary, to be resorted to only
after the remedies against the corporation itself

have been exhausted. National Bk. of Auburn v.

Dillingham, 147 X. Y. 60.3, 611; 42 X. E. Rep. 338
(1895).

The liability of the corporation for the purpose
of this section accrues when the debt becomes
due, not at the maturity of a note given to secure
it. Jagger Iron Co. v. Walker. 76 X. Y. 521 (1879);

Ilardnian v. Sage, 124 X. Y. 25; 26 X. E. Rep. 3.54

(1891); Griffeth v. Green, 37 X. Y. St. Rep. 705
(1801). A creditor, therefore, by accepting a note
to secure his debt may forfeit his right to enforce
the personal liability of the stockholders.

A stockholder ceases to be such for the purposes
of this section upon the appointment of a per-
manent receiver in an action to sequester its prop-
erty, and an order restraining its officers and
agents from interfering with It. Ilolllngshead v.

Woodward, 107 X. Y. 96; 13 X. E. Rep. 621 (1887).

The Statute of Limitations does not begin to

run in favor of a stockholder until the return of
execution against the corporation. Handy v.

Draper, SO X. Y. 334 (1882).

Where the liability for the debts of a corporation
is conditional, condition must be fulfilled. Jessup
V. Carnegie, 80 X. Y. 441; rev'g 44 Super. Ct. 260
(1880).

A judgment against the corporation, and return
of execution, are conditions precedent to the com-
mencement of an action to enforce the liability

of a stockholder. Handy v. Draper, 89 N. Y. 334
(1882); U. S. Glass Co. v. Levett, 24 Misc. Rep.
429 (1S!:>8); Berwind-White Coal Mining Co. V.

Ewart, 90 Hun, GO (1895).

The recovery of a judgment in another State In

a proceeding In rem, and return of execution
thereon are not sufficient. The statute requires

the recovery of a judgment and the issue of an
execution in this State. Rocky Mountain Xat. Bk.
V. Bliss, 89 X. Y. 3.38 (1882).

An action cannot be predleated upon a judg-
ment which, after entry and return of execution
unsatisfied, is vacated, a new trial had, and a new
Judgment entered. Terry v. Rothschild, S3 Hun,
486 (1895).

Previous decisions have only dispensed with the
condition precedent of a judgment and execution.

1. Where the coi-poration has been dissolved by
judicial decree; (2) where by final judgment in

an action for sequestration, a perpetual Injunc-

tion has been Issued restraining suits by creditor,

and (3) where, by statute, such suits are prohib-

ited. In all these eases there Intervenes an im-
possibility within the meaning of the law, which
excuses the performance of the condition prece-

dent. United Glass Co. v. Vary, 152 N. Y. 121;

46 N. E. Rep. 312 (18971, citing Ilardman v. Sage,

124 X. Y. 25; 26 X. E. Rep. 354; Shelllngton v.

Rowland, 53 X. Y. 371; Kincald v. Dwindle, 59
Id. 548; Hunting v. Blun, 143 id. 511; 38 X. E. R«p.
716. See Cuykendall v. Corning, 88 X. Y. 129.
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An order restraining creditors from commencing
or prosecuting any action, made as a mere pre-

liminary and precautionary order in a suit by a

stockholder against the corporation for the ap-

pointment of a receiver, does not excuse a creditor

who has made no effort to procure a modification

of the order, from proceeding to judgment and
execution against the corporation before bringing

an action to enforce the liability of a stockholder.

United Glass Co. v. Vary, 152 X. Y. 124; 46 N. E.

Rep. 312 (1897).

That tlie defendant has not been the owner of

stock within two years prior to the commencement
of the action is a matter of aflBrmative defense.

Castner v. Duryea, 16 App. Div. 249 (1897).

In an action by a receiTer for an assessment

!t Is fair to conclude that some of the debts were
payable within one year from the time of con-

traction. Cuykendall v. Douglas, 19 Hun, 577

(1880).

Where an action Is brought against a stock-

holder to enforce the statutory liability, a defense,

first, that the corporation had property subject to

levy and sale under the execution when it was
returned unsatisfied; and, second, that the return

was made by the sheriff acting in collusion with

the plaintiff, can only be sustained by establish-

ing both propositions. Berwick-White Mining Co.

V. Wadsworth, 27 App. Div. 550 (1898).

The judgment against the corporation is of no

virtue or effect in the action against the stock-

holder, and is only evidence as proving the per-

formance of the condition precedent. Wheeler v.

Miller, 24 Hun, 541 (1881); Klncaid v. Dwinelle, 59

N. Y. 551; Truesdell v. Chumar, 75 Hun. 416 (1804).

Mr. Cook, in his work on Stock and Stockholders

(3d ed.), § 224, concludes that in New York a

Judgment against the corporation is not even

prima facie evidence of the amount or validity of

the claim. Citing McMahon v. Macey, 51 N'. Y.

155 (1872); Miller v. White, 50 id. 137 (1872); Es-

mond V. Bullard, 16 Hun. 65 (1878). The question,

however, does not seem to be free from difficulty.

The case of Miller v. White was an action brought
against trustees to enforce a penal liability for

failure to file an annual report, and the court

very properly held that in an action to en-

force an independent penal liability of the
stockholder, the judgment against the corpora-

tion should not be evidence of liability; and
this is doubtless the law under section 30. In

McMahon v. Macey. the judge writing the pre-

vailing opinion, said, in effect, that if the judg-

ment was to be regarded as conclusive of a debt
against the stockholder, it would be barred by the
general Statute of Limitations, and the action

would be defeated for the additional reason that
the judgment was not recovered until more than
two years after the defendant had parted with
his stock and ceased to be liable as a stockholder.

In other words, both of these decisions did not in-

volve the same situation as would be presented
by an action under section !i5. or section 10 of the
act of 1848, which preceded it. In Stephens v.

Fox, 83 N. Y. 318, the action was brought under
the General Railroad Law (L. 18.50, ch. 140. § 10.

as am. by L. 1854, ch. 282), which provided " that
each stockholder shall be individually liable to

the creditors of such company to an amount equal
to the amount unpaid on the stock held by him,
for all the debts and liabilities of such company,
until the whole amount of the capital stock so

held l)y him shall have been paid to the company."
It was held that a judgment against the corpora-
tion was competent evidence of the plaintiff's

status as a creditor and of the amount of his
claim. The court said: " The liability of the stock-

holder is not created or enlarged by the statute.

It rests upon his contract with the corporation,

and the creditor is simply subrogated to the claim
of the corporation against the debtor, in case he
avails himself of his right under the statute to

pursue the stockholder as such debtor to the co'--

poration. A payment by the stockholder to the
creditor, upon a recovery by him under the stat-

ute, will discharge the stockholder pro tanto from
his indebtedness to the corporation." The court

distinguishes Miller v. White and McMahon v.

Macey upon the ground, that the defendant in each
of those cases was not pursued as a debtor to the
corporation, or for any pre-existing liability of

his own, but upon an original liability created by
the statute.

Under section 54 the liability for debts is sub-

stantially the same as under L. 1848, ch. 40, § 10,

from which it was revised, but in section .5.5, to the

condition formerly contained in section 24 of the

act of 1848, are added the words " and the amount
due on such execution shall be the amount re-

coverable, with costs against the stockholder."

Of course, the liability under sections 54 and 55 Is

not a liability to the corporation as was the case

in Stephens v. Fox. It is not a penal liability as

in the case of Miller v. White. Cochran v. Wilch-
ers, 119 N. Y. 399; 23 N. E. Rep. 803. The de-

cision in McMahon v. Maoey, as we have sug-

gested, would have been the same, if the judg-

ment had been held conclusive against the stock-

holder. But whatever may have been the effect

of the decisions prior to 1890, it seems that some
force must be given to the additional words in

section 55.

For the purpose of the liability of a stock-

holder, a person becomes the legal owner of stock

from the time of its purchase, although the cer-

tificate may not be transferred to him on the

books of the corporation until after the debt he
is charged with accrued. Washburn & Moen Mfg.
Co. V. Clarke, 43 N. Y. St. Rep. 709 (1892).

Increase or reduction of number of shares.

§ 56. A stock corporation may provide that
the number of shares into which its capital
stock is divided shall be increased or re-

duced by a two-tliirds vote of all the stock
duly represented at a meeting held and con-
ducted in like manner, and upon filing a like

certificate, as required for the inci-ease or
reduction of its capital stock. If such in-

crease or reduction of the number of shares
be so authorized, the corporation shall issue

to each stockholder certificates for as many
shares of the new stock as equal in par value
the shares of the old stock held by him,
upon surrender and cancellation of such old
stock. This section does not authorize the
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Increase or reduction of the capital stock of
such corporation. (Acidecl by L. 1893, ch.

196.)

See i§ 45, 46, ante, for manner of conducting
meeting.

Voluntary dissolution.

§ 57. Any stoclv conwration, except a
moneyed or a railroad corporation, may be
dissolved before the expiration of the time
limited in its certificate of incoi-poration or
in its charter as follows: The board of direct-

ors of any such corporation may at a meet-
ing called for that punwse upon, at least,

three days' notice to each director, by a vote
of a majority of the whole board, adopt a
resolution that it is in their opinion advis-

able to dissolve such corporation forthwith,
and thereupon shall call a meeting of the
stockholders for the purpose of voting upon
a proposition that such conioration be forth-

with dissolved. Such meeting of the stock-
holders shall be held, not less than thirty

nor more than sixty days after the adoption
of such resolution, and the notice of the time
and place of such meeting so called by the
directors shall be published in one or more
newspapers published and circulating in the
county wherein such coi^poration has its

principal office, at least once a week for

three weeks successively next preceding the
time appointed for holding such meeting,
and on or before the day of the first publi-

cation of such notice, a copy thereof shall be
served personally on each stockholder, or

mailed to him at his last-known post-otfice

address. Such meeting shall be held in the

city, town or village in which the last pre-

ceding meeting of the corporation was held,

and said meeting may, on the day so ap-
pointed, by the consent of a majority in in-

terest of the stockholdei-s present, be ad-
journed fi-om time to time, and notice of such
adjournment shall be published in the news-
papers in which the notice of the meeting
was published. If at any such meeting the

holders of two-thirds in amount of the stock

of the corporation, then outstanding, shall,

in person or by attorney, consent that such
dissolution shall take place and signify such
consent, in writing, then, such corporation

shall file such consent, attested by its secre-

tary or treasurer, and its president or vice-

president, together with the powers of attor-

ney signed by such stockholders executing

such consent by attorney, with a statement
of the names and residences of the then ex-

isting board of directors of said corporntitm.

and the names and residences of its otlicers

duly verified by the secretary or treasurer or

president of said conioration, in the otii<-e of

the secretary of State. The secretary of State

shall thereupon issue to such coi-poration. in

duplicate, a certificate of the filing of such
papers and that it appears therefrom that

such corporation has complied with this

83

section in order to be dissolved, and one of
such duplicate certificates shall be filed by
such coiiDoration in the office of the clerk of
the county in which such corporation has
its principal office; and thereupon such cor-

poration shall i)e dissolved and shall cease to
cany on business, except for the puiijose of
adjusting and winding up its business. The
board of directors shall cause a copy of such
certificate to be published at least once a
week for two weeks in one or more news-
papers published and circulating in the
county in whicli the principal office of such
coi-poration is located, and at the expiration
of such publication, the said coi-poration by
its board of directore shall proceed to adjust
and wind tip its business and affairs with
power to carry out its contracts and to sell

its assets at public or private sale, and to ap-
ply the same in discharge of debts and obli-

gations of such corporation, and, after pay-
ing and adequately providing for tlie pay-
ment of such delits and obligations, to dis-

ti'ibute the balance of assets among the stock-

holders of said coi-poratlon, according to

their respective rights and interests. Said
corporation shall nevertheless continue in ex-

istence for the puiiDose of paying, satisfying

and discharging any existing debts or obliga-

tions, collecting and distributing its assets

and doing all other acts required in order
to adjust and wind up its business and af-

fairs, and may sue and be sued for the pur-

pose of enforcing such debts or obligations,

until its business and affairs are fully ad-

justed and wound up. (Added by L. 1896,

ch. 932.)

Proceedings for voluntary dissolution through

the intervention of a court, and the appointment

of a receiver. Code Civ. Pro., §§ 2410-.'?!, post,

"Actions and Proceedings Relating to Corpora-

tions."

Merger.

§ 58. Any stock coi"poration lawfully own-
ing all the stock of any other stock corpora-

tion organized for, or engaged in business

similar or incidental to that of the possessor

corporation may file in the office of the sec-

retary of State, under its common seal, a
certificate of such ownersliip, and of the

resolution of its board of directors to merge
such other corporation, and thereupon it shall

acquire and become, and be posse.<!sed of all

the estate, property, rights, privileges and
franchises of such other conwration, and
they shall vest in aud l>e held and
enjoyed by it as fully and entirely

and without change or diminution as

tlie same were before held and en-

joyed by such other corporation, and be man-
aged and controlled by the board of directors

of such possessor corporation, and in Its

name, but without prejudice to any liabili-
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ties of such other corporation or the rights

of any creditors thereof. (Added by L. 1896,

ch. 932.)

Does not aulhorize a combiuatiou in the nature

of a monopoly or in unlawful restraint of trade.

§ 7, ante.

Change of place of business.

§ 59. Any stock corporatiou now existing

or hereafter organized under the laws of this

State, except moneyed coiiiorations, may at

au>- tiuu' cliange its principal ottiee and place
of business from the city, town or county
named in its certificate of incorporation, or to

which it may have been cliausod under the

provisions of this section, to any other city,

town or county in this State, in which it

may desire to actually transact and carry
on its regiilar business from day to day, pro-

vided, and such change has been authorized
by a vote of the stockholders of said

corporation at a special meeting of stock-

holders called for that puniose. When
such change shall be authorized by
the stockholdei*s as herein provided, the

president and secretaiy and a ma-
jority of the directors of such corporation

shall sign a certificate stating the name of

said cori^oration, the city, town and county
where its principal oflice and place of busi-

ness was originally located, and to which it

may have been subsequently changed, and
tlie city, town and county to which it

is desired to change its said principal

office and place of business, and that

it is the pui-pose of said corporation to

actually transact and carry on its regular

business from day to day at such place, and
that such change has been authorized as

herein provided, and the names of the di-

rectors of said corporation and their re-

spective places of residence, which certificate

shall be verified by the oaths of all the per-

sons signing the same, and when so signed
and verified, shall be filed in the office of
the secretai-y of State and a duplicate thereof
in the office of the clei'k of the county from
which said principal office and pl.ace of busi-
ness is about to be removed or changed,
and another in the office of the clerk of the
county to which said removal or change is

to be made, and thereupon the principal
office and place of business of such coi-pora-

tion shall be changed as stated in said cer-

tificate. (Added by L. 1S96, ch. 929.)

Liabilities of officers, directors and stock-
holders of foreign corporations.

§ 60. Except as otherwise provided in this

chapter the officers, directors and stockhold-
ers of a foreign stock corporation transacting
business in this State, except moneyed and
railroad corporations, shall be liable under
the provisions of this chapter, in the same
manner and to the same extent as the offi-

cers, directors and stockholders of a domestic
coii^oration, for:

1. The making of unauthorized dividends;
2. The creation of unauthorized and ex-

cessive indebtedness;
3. Unlawful loans to stockholders;
4. Making false certificates, reports or pub-

lic notices;

5. An illegal transfer of the stock and
property of such coi"poration, when it is in-

solvent or its insolvency is threatened;
6. The failure to file an annual report
Such liabilities may be enforced in the

courts of this State, in the same manner as
similar liabilities imposed by law upon the

officers, directors and stockholdei*s of domes-
tic coi'porations. (Added by L. 1897, ch.

384.)

See §§ 23, 24, 25, 30, 31, 48, ante, for liability

of domestic corporations; also Penal Code, §§ odl,

594, GIO, 611, 614, post.
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PART IV.

rHE BUSINESS CORPOEATIONS LAW, AS AMENDED TO THE COM-

MENCEMENT OF TEE SESSION OF 1899.

(L. 1890, ch. 5G7.)

An Act in relation to business corpora-
tions, constituting chapter 41 of the Gen-
eral Laws.

CHAPTER XLI OF THE GENERAL LAW'S.

The Business Corporations Law.

Sec. 1. Short title and limitation of chapter.

2. Incorporation.

3. Restrictions upon commencement of busi-

ness.

4. Reorganization of existing corporations.

5. Payment of capital stock.

6. Full liability corporations.

7. [Rep. by L. 1895, ch. 671.]

8. Consolidation of corporations.

9. Submission of consolidation agreement to

stockholders.

10. Powers of consolidated corporations.

11. Transfer of property of old corporations

to consolidated corporations.

12. Rights of creditors of old corporations.

13. District steam corporations.

14. Examination of meters by agent of dis-

trict steam corporations.

15. Entry by agent of district steam corpora-
tion to cut off steam.

16. Water companies.

Short title and limitation of chapter.

Section 1. This chapter shall be known as
the business corporatious law.

See note to General Corporation Law, section 1,

as to the application of that law and the Stock

Corporation Law to business corporations.

Incorporation.

§ 2. Three or more persons may become a
stock coiToratiou for any lawful business

puri>ose or purposes other than a niuneyod
corporation, or a corporation provided for by
the banking, the insurance, the railroad and
the transportation corporation laws, by nuik-

Ing, signing, acknowledging and filing a cer-

tificate which shall contain:

1. The name of the proposed corporation.

2. The pui-pose or pui-poses for which it is

to be formed.
3. The amount of the capital stock, and if

any portion be preferred stock, the prefer-

ences thereof.

4. The number of shares of which the capi-

tal stock shall consist, each of which sh:Ul

not be less than five nor more than one
hundred dollars, and the amount of capital

not less than five hundred dollars, with
which said coriwration will begin business.

5. The city, village or town in wliich its
principal business otfice is to be located.

G. Its duration.
7. The number of its directors, not less

than three nor more than thirteen.
8. The names and post-otfice addresses of

the directors for the first year,
9. The names and post-oflice addresses of

the subscribers and a statement of the num-
ber of shares of stock which each agrees to
take in the corporation.
The certificate may contain any other pro-

vision for the reguhition of the business and
the conduct of the affairs of the coii^oration
and any limitation upon its powers and upon
the powers of its directors and stockholders
which does not exempt them from any obli-

gation or from the performance of any duty
imposed by law. (Thus amended by L. 1896,
chs. 369 and 460.)

Name.
Name must not conflict. Gen. Corp. L., § 6, ante.

After incorporation may be changed. Code Civ.
Pro., §§ 2411-18, " Actions and Proceedings Re-
lating to Corporations," post.

Object.

A corporation may be formed under this chapter
for any business, that may be lawfully pursued by
an individual, except as limited in the first para-
graph. Business may be altered or extended by-

supplemental certificate. Stock Corp. L., § 32,

ante.

Persons seeking to form a corporation under
any general law have a reasonable latitude as to

what they may insert in their certificate of in-

coiporatlon, in addition to that required oy law.
Thi'y may Insert other provisions not inconsistent
with law or public policy which are germane to

the purposes of the corporation and necessary,

convenient or appropriate to the accomplishment
of such purpose. People ex rel. Fairchild v.

Preston, 140 N. Y. 549; 35 N. E. Rep. 979; 56 N.
y. St. Rep. 480 (1894).

Stock.

Certificate may provide for preferred and com-
mon stock, and different classes of preferred

stock. Stock Corp. L., § 47, ante. After Incorpora-

tion capital stock may be Increased or reduced.

Stock Corp. L., §§ 44-46, ante. Number of shares
may be Increased or reduced. Stock Corp. L.,

§ 56, ante. Capital stock need not all be sub-

scribed at time of incorporation, but books may



64 Is^EW YORK.

Business Corporations Law — §§ 3, 4.

be opened after Incorporation. Stock Corp. L.,

§ 41, ante. Amount of capital stated in certificate

must be paid in before debts are incurred. § 3,

post. One-half of capital stock must be paid in

within one year. § 5, post.

Principal ofla.ce.

Location fixes place for taxation of corporation.

Gen. Corp. L., § 3, subd. 9, ante; Tax L., § 11,

post. Reports to assessors to contain statement

of location of principal office. Tax L., § 27, post.

Location may be changed. Stock Corp. L., § 59.

Duration.
Corporate existence may be extended within

three years before expiration of term. Gen. Corp.

L., § 32, ante. There is no limitation as to the

term, which may be stated in the certificate.

Directors.

At least two to be residents of State. Gen.

Corp. L., § 29, ante. Change of number. Stock

Corp. L., § 21, ante. Certificate may provide for

cumulative voting at elections of directors. Gen.

Corp. L., § 20, ante. If a director ceases to be

a stockholder, his office becomes vacant. Stock

Corp. L., § 20, ante. So held under a similar stat-

ute, now repealed. Chemical Nat. Bk. v. Colwell,

132 N. Y. 250; 30 N. E. Rep. 644 (1892). Also held

under former statute, that one named as a trustee

in the certificate may act as such, although not a

stockholder. McDowell v. Sheehan, 129 N. Y. 200;

29 N. E. Rep. 299 (1891). It would seem that the

provisions of section 20, Stock Corporation Law,
only relate to directors subsequently elected, and
do not apply to directors named in the certificate

of Incorporation. It would be better policy, how-
ever, for a director to acquire at least one share

of stock.

Subscribers.

Must be of full age, at least two-thirds citizens

of United States, and one a resident of State.

Gen. Corp. L., § 4, ante.

Incorporators cannot agree upon the terms and
conditions of the certificate of incorporation

through an attorney, but the mere act of signing

a certificate, under the direction of the proposed
incorporators, may be performed by an agent. N.

Y., Lackawanna, etc., R. R. Co. v. Union Steam-
boat Co., 35 Hun, 220 (1885); Matter of Petition

of N. Y., L. & W. R. R. Co., 99 N. Y. 12.

A person who has subscribed to the stock of a
corporation need not sign the certificate of in-

corporation. The certificate requires the names
and post-office addresses of the subscribers to

stock, but it does not require that this shall be
signed by the individual subscriber. All that is

needed is the fact, which may be stated by any
person possessing the required knowledge. Yonk-
ers Gazette Co. v. Taylor, 30 App. Div. 334 (1898).

Additional regulations.

The provision of the last paragraph is also in

Gen. Corp. L., § 10, ante. Certificate may provide
for acquiring stock of other corporations. Stock
Corp. L., § 40, ante.

Acknowledgment.

Before whom acknowledgments may be taken.

See Stat. Const. L., § 15, post, and notes.

Certificate.

Must be in English, and filed in office of secre-

tary of State, and a certified copy or duplicate

original in the office of the county clerk of the

county in which the principal business office is

to be located. Gen. Corp. L., § 5, ante. Informal-

ity or defect may be corrected, or unauthorized

matter stricken out by supplemental certificate.

Gen. Corp. L., § 7, ante.

Fees and taxes.

For fees to be paid to secretary of State and
county clerk for filing and recording certificate,

see " Miscellaneous Laws Affecting Corporations,"

post. Organization tax. Tax L., § 180, post.

Liability of stockholders.

The liability of stockholders is fixed by Stock

Corp. L., §§ 54-55, ante, unless the certificate

states that the corporation is to be a full lia-

bility corporation, as provided by § 6, post.

Commencement of business.

Must not incur debts until capital specified in

certificate as the amount with which It will be-

gin business has been paid in. § 3, post. Must
commence business within two years or corpo-

rate powers cease. Gen. Corp. L., § 31, ante.

Restrictions upon commencement of busi-
ness.

§ 3. No such corporation shall incur any
debts until the amount of capital specified

in its certificate of incorporation, as the
amount of capital with whieli it will begin
business, shall have been paid in in money
or property. (Thus amended by L. 1895, eh.

671.)

Individual liability of stockholders until full

capital is paid in. Stock Corp. L., §§ 54-55, ante.

At least one-half of capital stock must be paid Id

within one year. § 5, post.

Reorganization of existing corporations.

§ 4. Any stock corporation heretofore or-

ganized, except a moneyed or transportation
coiTJoration, or a corporation the business of
which partalies of the nature of banking or
insurance, may incorporate under this chap-
ter in the following manner: The directors
of the corporation shall call a meeting of the
stockholders thereof by publishing a notice,

stating the time, place, and object of the
meeting, signed by at least a majority of
them, in a newspaper of the county in which
its principal business oflice is situated once
a week, for, at least, three successive weeks,
and by serving upon each stockholder, at
least three weeks before the meeting a copy
of such notice either personally or by de-
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positing it in the post-office, postage prepaid,
addressed to him at liis last-ltnown post-

office address. The stoclvholders shall meet
at the time and place specified in the notice

and organize by choosing one of the direct-

ors chaii-man, and a suitable secretai-y, and
shall then take a vote of those present in per-

son or by proxy upon the proposition to re-

ineoi-porate under this chapter, and if votes

representing a majority of all the stock of

the corporation shall be cast in favor of the
proposition, the officers of the meeting shall

execute and acknowledge a certificate of the
proceedings, which certificate shall also con-

tain the statements required by section two
of this chapter, and shall be filed in the
offices where certificates of incoi"poration un-

der this chapter are required to be filed.

From the time of such filing such coiiDora-

tion shall be deemed to be a coi-poration

organized under this chapter, and if origin-

ally organized or incoiiporated under a gen-
eral law of this State, it shall have and
exercise all such rights and franchises as it

has heretofore had and exercised under the
laws pursuant to which it was originally

incorporated, and such reorganization shall

not in any way affect, change or diminish
the existing liabilities of the corporation.

(Thus amended by L. 1895, ch. 671.)

Notice to stockholders need not be given if

waived in writing by every stockholder or by his

attorney thereunto authorized. Gen. Corp. L.,

§ 38, ante.

This section Is permissive. It leaves it optional

with the stockholders whether they will reor-

ganize or not, and in case they do not, their cor-

porate existence Is unaffected. Close v. Potter, 2

Misc. Rep. 1 (1892).

A corporation reorganizing under this section

need not pay a reorganization tax. See cases

cited under Tax L., § 180, post.

A corporation cannot under this section extend
Its corporate existence or change the character

of Its business, but such extension should be made
under the provisions of the General and Stock

Corporation Law. People ex rel. Haberman v.

James, 5 App. Div. 412 (1896).

Where a reorganized corporation takes the as-

sets of the old corporation under a bill of sale,

its liabilities are limited by the terms of the bill

of sale, and not extended by subsequent resolution

of the directors. Fernschild v. Yuengllng Brew-
ing Co., 15 App. Div. 29 (1897).

The reorganization of a corporation does not

make the new corporation the same as the old.

The right to be a corporation which the old cor-

poration had was not changed and was not sold

and did not pass to purchasers. They only ob-

tain such a right upon filing the certificate and
then they obtain it by direct grant from the State,

and not in any degree by the sale and i)urchase

of the franchises, etc., of the old corporation.

People ex rel. Mertens v. Cook, 110 N. Y. 443

(1888).

Payment of capital stock.

§ 5. One-half of the capital stock of every
such corporation shall be paid In within one
year from its incorporation, or the corpora-
tion shall be dissolved, and the directors
within thirty days after such payment, shall
make a certificate of the fact of such pay-
ment, which shall be signed and acknowl-
edged by a majority of the directors, and
verified by the president or vice-president
and secretary or treasurer, and filed in the
offices where the certificates of incorporation
are filed. The dissolution of any such cor-

poration for any cause shall not take away
or impair any remedy against it, its stock-
holders or officers, for any liabilities incurred
previous to its dissolution.

No time Is fixed by statute for the payment of

the entire capital stock, but until the capital

stock issued and outstanding Is paid in, the
stockholders are Individually liable for all debts.

Stock Corp. L., § 54. Board of directors may fix

times for payment of capital stock. Stock Corp.

L., § 43, ante. This certificate should not be pre-

sented to the secretary of State at the same time
as the certificate of incorporation, for the reason
that until the certificate of Incorporation is filed

there is no corporation, and consequently there

are no officers to execute the certificate of pay-

ment for stock. As to acknowledgment by presi-

dent or vice-president and secretary or treasurer,

see decisions under Stock Corp. L., § 30, which
requires annual report to be verified by same offi-

cers. Dissolution does not occur Ipso facto on
failure. See cases cited under Code Civ. Pro.,

§ 1798, post, " Actions and Proceedings Relating

to Corporations."

The intent of this section Is to save the rights

of creditors as they existed at the time of dissolu-

tion. Gold V. Clyne, 134 N. Y. 262; 31 N. E. Rep.
980 (1892).

The certificate must be verified. Hardman v.

Sage, 124 N. Y. 25; 26 X. E. Rep. 354 (1891).

Failure to file a certificate that capital stock

is paid in where the stock Is issued for prop-

erty, gives no cause of action In the absence of

fraud. Rowell v. Lambert, 66 Ilun, 4; 49 N. Y.

St. Rep. 197 (1892).

The last sentence cannot be qualified by what
precedes, and reaches beyond the contingency of

the particular dissolution previously referred to,

and applies to every case of corporate dissolu-

tion. Marstaller v. Mills, 143 N. Y. 398; 38 N. E.

Rep. 370 (1894).

Full liability corporations.

§ 6. Every coiiioration formed imder thi.s

chapter may be or become a full liability

corporation by inserting a statement in the
certificate of incorporation, that the corpora-
tion thereby formed is intended to be a full

liability coriwi-ation ; and in case of an exist-

ing corporation, which Is not a full liability

corporation, it may become such by filing in

tlie offices where certificates of incorporation
are required to be fileil, a supplemental cer-
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tificate stating that tliereafter the corpora-
tion intends to be a full liability corporation,
which cei'tificato shall be executed and ac-

knowledged by the president and treasurer of

the corporation or by the board of directors.

and shall have annexed thereto a copy of a

resolution, adopted by a t^YO-thirds vote of
the boai'd of directors and the written con-
sent of all the stockholders of the coii^ora-

tion, authorizing and consenting to the
change of the con^oration to a full liability

corporation. If the corporation is formed
as or becomes a full liability corporation
all the stockholders of the corporation shall

be severally individually liable to its cred-

itors for all its debts and liabilities, and
may he joined as defendants in any action

against it. No execution shall issue against
any stockholder individually until execution
has been issued against the coii3oratiou and
returned imsatisfied, and all the stockholders
shall contribute a proportionate share, ac-

cording to the number of shares of stock

owned by each, of the amount paid by any
stockholder on a judgment recovered against
him individually for a debt of the corpora-

tion, and he may recover from the other
stockholders in the corporation in a joint or

several action the proper portion due by
them and each of them, of the amount paid
by him on any such judgment.

See decisions under Stock Corp. L.. §§ 54, 55, for

general principles governing liability.

An action may be commenced after a suit has

been commenced against the corporation, but

execution cannot Issue until execution against the

corporation has been returned unsatisfied. Wal-
ton V. Coe, 110 N. Y. 109. The provision for a

joint action against the stockholders is permis-

sive. Id.

The liability Is not penal, but survives the

death of a stockholder, and continues against his

personal representative. Cochran v. Wiechers, 119

N. Y. 399; 23 N. E. Rep. 803 (1890); citing Bailey

v. Holllster, 26 N. Y. 112; Lowry v. Inman, 46

id. 119; Wiles v. Suydam, 64 id. 173.

Extension of business.

§ 7. (Repealed by L. 1S95, ch. 671.)

Now covered by Gen. Corp. L., § 32, ante.

Consolidation of corporations.

§ 8. Any two or more corporations organ-
ized under the laws of this State for the
purpose of carrying on any kind of business
of the same or of a similar nature, which a
coi"poration organized under this chapter
might carry on, may consolidate such cor-
porations into a single corporation, as fol-

lows: The I'espective corporations may enter
into and make an agreement signed by a
majority of their respective boards of direct-
ors and under their respective corporate
seals, for the consolidation of such coriiora-
tions, prescribing the terms and conditions

thereof, the mode of carrying the same into
effect, the name of the new corporation, the
number of directors who shall manage its

affairs, not less than three nor more than
thirteen, the names and post-othce addresses
of the directors for the first year, the term
of its existence, not exceeding fifty years,
the name of the town or towns, county or
counties, in which its operations are to be
carried on, the name of the town or city and
county in this State in which its principal
place of business is to be situated, the
amount of its capital stock, which shall not
be larger in amovmt than the fair ag-
gregate value of the property, fran-
chises and rights of such corporations,
and the number of shares into which
the same is to be divided, the manner
of distributing such capital stock among the
holders thereof, and if such coi^porations. or
either of them, sliall have been organized
for the purpose of carrying on any part of
its business in any place out of this State,
the agreement shall so state, with such other
particulars as they may deem necessary.
(Thus amended by "l. 1895, ch. 671.)

The fees for filing such certificate to be paid to

the secretary of State are $10; for recording, fif-

teen cents per folio; to be paid to county clerk, for

filing, six cents; for recording, ten cents, per
folio, see p. 78. If the capital stock of the new
corporation, exceeds the aggregate capital stock
of the constituent corporations, an organization

tax of one-eighth of 1 per cent, must be paid on
such excess. Tax L., § 180, post.

Under section 33 of the Stock Corp. L., ante, a
corporation may sell Its franchises and property
to a corporation engaged in a business of the
same general character, and thus practically ac-

complish consolidation, or may sell all its stock

to another corporation, pursuant to section 40 of

the Stock Corporation Law, and then pursuant to

section 57 of the Stock Corporation Law, a cer-

tificate of merger may be filed, which practically

accomplishes the same result.

The section only authorizes the consolidation

of corporations engaged in the same or a similar

line of business. Cameron v. N. Y. & M. V. Water
Co., 133 N. Y. 336; 31 N. E. Rep. 104 (1892); Young
T. Rondout & Kingston Gas Light Co., 129 N. Y.

57 (1891).

Statutes for the consolidation of domestic cor-

porations are to be treated as acts of incorpora-

tion, and on consolidation being effected under
their provisions the constituent companies, un-

less such an intention is excluded by the lan-

guage of the statute, are deemed to be dissolved

and their powers and faculties vested in the con-

solidated company as a new corporation. People
V. N. Y., Chicago, etc., R, R. Co., 129 N. Y. 474;

29 N. E. Rep. 959; 42 N. Y. St. Rep. 90 (1892).

This section limits the amount of capital of a
consolidated corporation to the net value of the
property, franchises and rights of the corporations

consolidating and in excess of their respective lia-

bilities. Langan v. Francklyn, 29 Abb. N. C. 102

(1892).
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The statutory liability of a consolidated corpora-
tion for the debts and liabilities of its constituent
corporations cannot be impaired by any agree-
ment between the corporations, as to creditors

who have not joined in or assented to the agree-
ment. Matter of Utica Nat. Brewing Co., 154
N. Y. 268 (1897). But where the agreement is to

the effect that the consolidated corporations
shall owe no debts onaccount of the constituent
corporations, the claim of an assenting stock-

holder to payment from the assets of the con-

solidated corporation, in case of its insolvency, of

an obligation of a constituent corporation held by
him, is barred. Id.

Submission of consolidation agreement to
stockholders.

§ 9. Such agreement shall be submitted to

the stockholders of each of such corpora-
tions, at a meeting thereof to be called upon
notice of at least two weelis, specifying the
time, place and object thereof, and addressed
to each at his last-known post-office address,
and deposited in the post-office, postage pre-

paid, and published for at least two success-
ive weeks in one of the newspapers in each
of the counties of this State in which either
of such coiiJorations shall have its place of

business, and if such agreement shall be
approved at each of such meetings of the
respective stockholders separately, by the
vote by ballot of the stockholders owning
at least two-thirds of the stock, the same
shall be the agreement of such corporations,
and a sworn copy of the proceedings of such
meetings, made by the secretaries thereof,

respectively, and attached thereto, shall be
presumptive evidence of the holding and ac-

tion of such meetings. • Such agreement and
verified copy of proceedings of such meet-
ings shall be made in duplicate, one of which
shall be tiled in the office of the secretaiT
of State, and the other in the office of the

clerk of the county where the principal busi-

ness office of the new corporation is to be
situated in this State, and thereupon such
corporations shall be merged into the new
corporation specified in such agreements, to

be known by the coi"porate name therein men-
tioned, and the provisions of such agreement
shall be carried into effect as therein pro-

vided. If any stockholder, not voting in

favor of such agreement to consolidate, shall

at such meeting, or withiu twenty days there-

after, object to such consolidation and de-

mand payment for his stock, such stock-

holder or such new coriwration, if the

consolidation takes effect at any time there-

after, may at any time within sixty days
after such meeting apply to the supreme
court at any special term thereof held in the

district in which any county is situated in

which such new conjoratiou may have its

place of business, upon at least eight days
notice to the new corporation, for the ap-

pointment of three persons to appraise the

value of such stock and the court shall ap-

point three such appraisers and designate
the time and place of their first meeting,
with such directions in regard to their pro-
ceedings as shall be deemed proper, and also
direct the manner in which payment for
such stock shall be made to such stock-
holder. The court may fill any vacancy in
the board of appraisers occun-ing by refusal
or neglect to serve or otheiT\ise. The ap-
praisers shall meet at the time and place des-
ignated, and they or any two of them, after
being duly sworn honestly and faithfully to
discharge their duties, shall estimate and cer-
tify the value of such stock at the time of
such dissent, and deliver one copy to such
new cori^oration, and another to such stock-
holder if demanded; the charges and ex-
penses of the appraisers shall be paid by the
neAV coi-poration. When the new corporation
shall have paid the amount of such appraisal,
as directed by the court, such stockholder
shall cease to have any interest in such stock
and in the coriiorate property of such cor-
poration, and such stock may be held or dis-

posed of bj' such new corporation.

As to when stockholder is entitled to Interest

on value of appraised stock, see Trask v. Peek-
skill Plow Works, 6 Hun, 236.

This section providing for the appointment of

appraisers of the stock of a dissenting stock-

holder is not the sole remedy In case injustice is

done and he may seek relief in equity. Langan
V. Francklyn, 29 Abb. N. C. 102 (1892).

Powers of consolidated corporations.

§ 10. Such new corporation iu addition to

the general powers of corporations shall en-
joy the rights, franchises and privileges pos-

sessed by each of the corporations so
consolidatetl. subject to the restrictions, lia-

bilities, duties and provisions contained in

this chapter so far as the same may be ap-
plical)le to the purposes for which it shall

have been organized and expressed in the
agreement for consolidation, and may prose-

cute or cany on any kind of business which
each of the consolidating corporations was
authorized by law to conduct.

Transfer of property of old corporations
to consolidate corporations.

§ 11. Tpon such consolidation and organi-

zation of such new coiijoration, all and
singular the rights, privileges, franchises

and interests of every kind belonging to or

enjoyed by the coriwrations so consolidated,

and every species of property, real, personal

and mixed, and things iu action thereimto

belonging, mentioned in such agreement of

consolidation, shall be deemed to be trans-

ferred and vested in, and may be enjoyed
by. such new corporation, without any other

deed or transfer; and such new corporation

shall hold and enjoy the same, and all rights

of property, privileges, franchises and inter-

ests in the same maimer and to the same
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extent as if the several corporations so con-
solidated had continued to retain the title

and transact the business of such corpora-
tions, and the title to real and personal prop-
erty and rights and privileges acqiiired and
enjoyed by cither of the corporations shall

not revert or be impaired by such consolida-
tion, or anything relating thereto.

Rights of creditors of old corporations.

§ 12. The rights of creditors of any coii)o-

ration that shall so be consolidated shall not
in any manner be impaired, nor any liability

or obligation for the payment of any money
due or to become due to any person or per-

sons, or any claim or demand for any cause
existing against any such corporation or
against any stockholder thereof be released
or impaired by any such consolidation; but
such new coi"poration shall succeed to and
be held liable to pay and discharge all such
debts and liabilities of each of the corpora-
tions consolidated in the same manner as if

such new corporation had itself incurred the
obligation or liability to pay such debt or
damages and the stockholders of the re-

spective corporations consolidated shall con-
tinue, subject to all the liabilities, claims
and demands existing against them as such,

at or before the consolidation; and no action

or proceeding then pending before any court

or tribunal in which any coiiwration that
may be so consolidated is a party, or in

which any such stockholder is a party, shall

abate or be discontinued by reason of such
consolidation, but may be prosecuted to final

judgment, as though no consolidation had
been entered into; or such new coiT)oration

may be substituted as a party in place of any
coiTDoratiou so consolidated, by order of the
court in which such action or proceeding
may be pending.

District steam corporations.

§ 13. Any coi-poration now or hereafter in-

corporated for the puii^ose of supplying
steam to consumers from a central station or

stations through pipes laid in the public

streets, shall be known as a district steam
corporation and upon the application in writ-

ing of the owner or occupant of any build-

ing or premises, within one hundred feet of

any street main laid down by any such cor-

poration, and payment by him of all money
due from him to it, such corporation shall

supply steam as may be required for heating
such building or premises, notwithstanding
there may be rent or compensation in arrears
for steam supplied, or for meter, pipe or

fittings furnished to a former occujiant

thereof, unless such owner or occupant shall

have undertaken or agreed with the former
occupant to pay or to exonerate him from
the payment of such arrears, and shall re-

fuse or neglect to pay the same; and if, for

the space of twenty days after such applica-

tion, and tlie deposit, if required, of a rea-

sonable sum to cover the cost of connection
and two months' steam supply, the coiijo-
ration shall refuse or neglect to supply steam
as required, it shall forfeit to such applicant
the sum of ten dollars and the further sum
of five dollars for every day thereafter dur-
ing which such refusal or neglect shall con-
tinue; but no such coi-poration shall be re-
quired to lay a service pipe for the puiiDose
of supplying steam to any applicant where
the ground in which such pipe is required
to be laid shall be frozen, or otherwise pre-
sent serious obstacles to laying the same,
nor unless the applicant if required, shall
deposit in advance with the corporation a
sum of money sufficient to pay for two
months' steam supply and the cost of the
necessary connections and of the erection of
a meter and such other special apparatus as
are required for use in connection with such
steam supply, nor luiless the applicant shall
provide the space and right of way neces-
sary for the erection, maintenance and use
of such connections and apparatus, and sig-

nify his assent in writing to the reasonable
regulations of the corporation with reference
to the supply of steam to consumers.

Examination of meters by agent of dis-
trict steam corporations.

§ 14. Any such corporation may make an
agreement with any of its customers, by
which any of its otiicers or agents shall be
authorized at all reasonable times to enter
any dwelling, store, building, room or place,

supplied with steam by such coi^poration and
occupied by such customer, for the pui-pose

of inspecting and examining the meters, de-
vices, pipes, fittings and appliances for sup-
plying or regulating the supply of steam,
and for ascertaining the quantity of steam
consumed, or the quantity of water resulting

from the condensation of steam consumed.
Every such agreement shall further provide
that such officer or agent shall exhibit his

written authority if requested by the occu-
pant of such dwelling, store, building, room
or place. Any person who shall directly or

indirectly prevent or hinder such officer or

agent from entering such dwelling, store,

building, room or place, or from making
such inspection or examination, in violation

of such agreement, shall forfeit to the corpo-

ration the sum of twenty-five dollars for

each offense.

Entry by agent of district steam corpora-
tion to cut off steam.

§ 15. If any person or persons, corpora-

tion or association supplied with steam by
any such corporation, shall neglect or re-

fuse to pay the rent or remuneration for

such steam, or for the meter, device, pipes,

fittings or appliances, let by such corporation

for supplying steam, or for ascertaining the

quantity of steam consumed, or the quantity

of water resulting from the condensation
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of the steam consumed, asreed upon or due
for the same, as required l)y his, their or
its contract with such corporation, the latter
may thereupon stop and prevent the steam
from entering the premises of such person,
persons, coi-poration or association, so neg-
lecting or refusing to pay such rent or re-

muneration, and may also in any case, in
Avhich a person is lianle to pay a forfeiture,

or to a fine or imprisonment, by reason of
any act to or towards such corporation or its

property for which such forfeiture, fine or
penalty is imposed by law. stop and prevent
the steam from entering the premises of the
person so liable, or if such person be an
officer or agent of any corporation or asso-

ciation, stop and prevent the steam from
entering the premises of such corporation or
association. In all cases in which such cor-

poration is authorized to stop and prevent
the steam from entering any premises, it

may, bj' its officers, agents, or w^orkmen, en-
ter into or on such premises between the
hours of eight o'clock in the forenoon and six

o'clock in the afternoon and cut off, discon-
nect, separate and carry away any meter,
device, pipe, fitting or other property of the
corporation; and may cut off, disconnect and

separate any meter, device, pipe or fitting,

whether the property of the corporation or
not, from the mains or pipes of such cor-
poration.

"Water companies.

§ 16. No coi-poration shall be formed under
this chapter for the purpose of accumulating,
storing, conducting, furnishing or supplying
water for domestic, manufacturing or mu-
nicipal purposes in the city ot JNew York.
Any coii)oration formed for the purpose of
supplying any other city of the State with
w^ater, if unable to agree with the owTiers
of any real property required for the pur-
pose of the corporation for the purchase
thereof may acquire title thereto by condem-
nation.

It seems that a water corporation may be formed
under this act for a purpose not included in sec-

tion 80 of the Transportation Coi'porations Law,
except in the city of New York. Section 80 of

the Transportation Corporations Law provides for

the formation of water companies " for the pur-

pose of supplying water to any of the cities,

towns or villages, and the Inhabitants thereof in

this State."
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PART V.

MISCEIIANEOUS LAWS AFFECTING COEPOEATIONS.

1. Defense of usury.

2. Acknowledgment by corporation.

3. Proof in this State of organization of foreign

corporation.

4. How negotiable bonds are made non-negotiable.

5. Provisions of Labor Law; hours of labor; pay-

ment of wages; factories; employment of

women and children.

6. Employes to be allowed time to vote.

7. Fees of secretary of State.

8. Fees of county clerk.

9. Act to prevent monopolies.

10. Federal Anti-Trust Law.

1. Defense of Usury.

(L. 1850, ch. 172.)

Section 1. No coi-poration shall hereafter
interpose the defense of usury.

§ 2. The term corporation, as used in this

act. shall be construed to include all asso-
ciations, and joint-stock companies having
any of the powers and privileges of coi'po-

rations not possessed by individuals or part-
nerships.

2. Acknowledgment by Corporation.

(Ileal Property Law, L. 1S96, ch. 547.)

Acknowledgment by corporation and form
of certificate.

§ 258. The acknowledgment of a convey-
ance or other instrument by a corporation,
must be made by some officer thereof au-
thorized to execute the same by the board of
directors of said corporation. The certmcate
of acknowledgment must be in substantially
the following form, the blanks being properly
filed.

STATE OF NEW YORK, )

County of , C
**•

On the day of in the
year , before me personally came

to me known, w'ho, being l)y

me duly sworn, did depose and say that he
resided in ; that he is the (presi-

dent or other officer) of the (name of corpo-
ration), the corporation described in and
which executed the above instrument; that
he knew the seal of said corporation; that
the seal affixed to said instrument was such
corporate seal; that it was so affixed by order
of the board of directors of said corporation.

and that he signed his name thereto by like

order.

(Signature and office of officer taking ac-
knoAvledgment.)
If such corporation have no seal, that fact

must l>e stated in place of the statements re-

quired respecting the seal.

3. Proof in this State of Organization of
Foreign Corporation.

(L. 1877, ch. 31L)

Section 1. "Whenever, by the laws of any
other State or territory or the dominion of
Canada, a copy of the certificate of organi-
zation or incorporation or any other cer-

tificate, certified or exemplified by any officer

or officers in such State or territory or domin-
ion, is, or shall be prima facie evidence of

the due formation, creation, existence, or-
ganization or capacity of any corporation or
joint-stock company, created, organized or
located in such State, territory, or dominion,
or claiming so to be. such certificate or cer-

tificates, duly exemplified, or a duly exempli-
fied copy thereof, shall be received in all

actions and proceedings in this State, in or
before all courts and officers, with the same
force and effect in all respects as prima
facie evidence as aforesaid, as in such other
State, territory or dominion.

4. How Negotiable Bonds are Made Non-
Negotiable.

(Negotiable Instruments Law, L. 1897, ch. 612.)

How negotiable bonds are made non-ne-
gotiable.

§ 332. The owner or holder of any cor-

porate or municipal Iwnd or obligation (ex-

cept such as are designated to circulate as
money, payable to bearer), heretofore or
hereafter issued in and payable in this State,

but not registered in pursuance of any State

law, may make svich bond or obligation, or

the interest coupon accompanying the same,
non-negotiable, by subscribing his name to a
statement indorsed thereon, that such bond,
obligation or coupon is his property; and
thereon the principal sum therein mentioned
is payable only to such owner or holder, or

his legal representatives or assigns, unless

such bond, obligation or coupon be trans-

ferred by indorsement in blank, or payable
to bearer, or to order, with the addition of

the assignor's place of residence.
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5. Provisions of Labor Law.

(L. 1897, ch. 415.)

Hours to constitute a day's work.

§ 3. Eight hours shall constitute a legal

day's work for all classes of employes in

this State, except those engaged in farm and
domestic labor, unless otherwise provided
by law. This section does not prevent an
agreement for overwork for extra compensa-
tion.

This section applies to work for the State
or a municipal corporation, or for contrac-
tors therewith.
The wages for such public work shall

be not less than the prevailing rate
for a legal day's work in the same trade
or calling in the locality where the work is

performed. Every contract for the construc-
tion of a public work, shall contain a pro-

vision that the same shall be void and of

no effect unless such rate is paid by the con-
tractor to his employes.

It was held by the Court of Appeals in Mc-
Carthy V. Mayor, etc., of New York, 96 N. Y. 1,

that the intent of the act regulathig the number
of hours in a legal day's work was to place the

control of the hours of labor within the discretion

of the employe, giving him the privilege, at his

option, of refusing to work beyond the eight hours,

or to receive extra compensation for extra work,

by stipulation in the contract of employment.
In the absence of such a stipulation, there is

no Intent to confer a right upon an employe to

charge for more than one day's labor for services

rendered In any calendar day.

Hours of labor on street surface and ele-

vated railroads.

§ 5. Ten consecutive hours' labor, including
one-half hour for dinner shall constitute a
day's labor in the operation of all street sur-

face and elev.vtad railroads, of whatever mo-
tive power, owned or operated by corpora-
tions in this State, whose main line of

travel or whose routes lie principally within
the corporate limits of cities of more than
one hundred thousand inhabitants. No em-
ploye of any sttch corporation shall be per-

mitted or allowed to work more than ten

consecutive hours, including one-half hour
for dinner, in any one day of twenty-four
hours. In cases of accident or unavoidable
delay, extra labor may be performed for ex-

tra compensation.

Houi's of labor in brickyards.

§ 6. Ten hours, exclusive of the necessary
time for meals, shall constitute a legal day's
work in the making of brick in brickyards
owned or operated by coi-porations. No cor-

poration owning or operating such biickyard
shall require employes to work more than
ten hours in any one day, or to commence
work before seven o'clock in the morning.

But overwork and work prior to seven
o'clock in the morning for extra compensa-
tion may be performed by agreement be-
tween employer and employe.

RegTilation of hours of labor on steam
surface and elevated railroads.

§ 7. Ten hours' labor, performed within
twelve consecutive hours, shall constitute a
legal day's labor in the operation of steam
siu'face and elevated railroads owned and
operated within this State, except wliere
the mileage system of running trains is in

operation. But this section does not apply
to the performance of extra hours of labor
by conductors, engineers, firemen and train-

men in case of accident or delay residting
therefrom. For each hour of labor per-
formed in any one day in excess of such ten
hours, by any such employe, he shall Ije paid
in addition at least one-tenth of his daily
compensation. No person or coiiioration
operating a line of railroad of thirty miles
in length or over, in whole or in part within
this State, shall permit or require a conduc-
tor, engineer, fireman or trainman, who has
worked in any capacity for twenty-four con-
secutive hours, to go again on duty or per-

form any kind of work, until he has had at

least eight hours' rest.

Cash payment of wages.

§ 9. Every manufacturing, mining, quarry-
ing, mercantile, railroad, street railway,
canal, steamboat, telegraph and ttieplione

company, every express company, and every
water company, not municipal, shall pay to

each employe engaged in its Imsiness the
wages earned by him in cash. No such com-
pany or corporation shall pay its employes in

scrip, commonly known as store money
orders.

When wages are to be paid.

§ 10. Every corporation or joint-stock as-

sociation, or person carrying on the business
thereof by lease or otherwise, shall pay
weekly to each employe the wages earned
by him to a day not more than six days prior

to the date of such payment. But every per-

son or corporation operating a steam surface
railroad shall, on or before the twentieth day
of each month, pay the employes thereof the
wages earned by them during the preceding
calendar month.

Penalty for violation of preceding sec-

tions.

§ 11. If a corporation oi joint-stock asso-

ciation, its lessee or other person carrying
on the business thereof, shall fail to pay the
wages of an employe as provided in this ar-

ticle, it shall forfeit to the people of the
State the sum of fifty dollars for each stich

failure, to be recovered by the factory inspec-

tor in his name of oflBce in a civil action;
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but an action shall not be maintained there-

for, unless the factory inspector shall have
given to the employer at lea^st ten days'

written notice, that such an action will be
brought if the wages due are not sooner paid
as provided in this article. On the trial of

such action, such coiiioration or associa-

tion shall not be allowed to set up any de-

fense, other than a valid assignment of such
wages, a valid set-off against the same, or

the absence of such employe from his regular
place of labor at the time of payment, or an
actual tender to such employe at the time of

the payment of the wages so earned by him,
or a breach of contract )>y such emploj'e or

a denial of the employment.

Assignment of future V7a.ges.

§ 12. No assignment of future wages, pay-
able weekly, or monthly in case of a steam
surface railroad corporation, shall be valid If

made to the coii>oration or association from
which such wages are to become due. or to

any person on its behalf, or if made or pro-
cured to be made to an.v person for the
puiijose of relieving such corporation or as-

sociation from the obligation to pay weekly,
or monthly in case of a steam surface rail-

road corporation. Charges for groceries, pro-
visions or clothing shall not be a valid off-

set for wages in behalf of any such coi^pora-

tion or association. No such corporation or
association shall require any agreement from
any employe to accept wages at other periods
than as provided in this article as a condition
of employment.

Seats for female employes in factories.

§ 17. Every person employing females in a
factoi'y shall provide and maintain suitable
seats for the use of such female employes,
and permit the use thereof by such employes
to such an extent as may be reasonable for
the preservation of their health.

Failure to provide a mLsdemeanor. Penal Code,
! 384-1, post.

Statistics to be furnished upon request.

§ 32. The owner, operator, manager or les-

see of any mine, factory, workshop, ware-
house, elevatoi'. foundry, machine shop or
other manufacturing establishment, or ajiy
agent, superintendent, subordinate, or em-
ploye thereof, shall, when requested by the
commissioner of labor statistics, furnish' any
information in his possession or under his
control which the commissioner is authorized
to require, and shall admit him to any place
herein named for the pui-pose of inspection.
All statistics furnished to the commissioneiiof
labor statistics, pursuant to this article, may
be destroyed by such commissioner after the
expiration of two years from the time of
the receipt thereof. A person refusing to
admit such commissioner, or a person au-
thorized by him, to axiy such establishment,

or to furnish him any information requested,
or who refuses to answer or untruthfully an-
swers questions put to him by such commis-
sioner, in a circular or other'^'ise, shall for-
feit to the people of the State the sum of
one hundred dollars for each refusal and
answer untruthfully given, to be sued for
and recovered by the commissioner in his
name of office. The amount so recovered
shall be paid into the State treasuiy.

F.iilure to furnish, a misdemeanor. Penal Code,
§ 384f, post.

General' powers and duties of factory in-
spector.

§ G2. The factory inspector may divide
the State into districts, assign one or more
deputy inspectors to each district, and may,
in his discretion, transfer them from one dis-

trict to another. The factory inspector shall
visit and inspect, or cause to be visited and
inspected, the factories, during reasonable
hours, as often as practicable, and shall

cause the provisions of this chapter to be
enforced therein and prosecute all persona
violating the same. Any lawful municipal
ordinance, by-law or regulation relating to
factories or their inspection, in addition to

the provisions of this chapter and not in con-
flict therewith, shall be observed and enforced
by the factory inspector. The factory in-

spector, assistant and each deputy may ad-
minister oaths and take affidavits in matters
relating to the enforcement of the provisions
of this chapter. No person shall interfere

with, obstruct or hinder, by force or other-

wise, the factory inspector, assistant factory
inspector or deputies while in the perform-
ance of their duties, or refuse to properly
answer questions asked by such officei*s per-

taining to the provisions of this chapter. All
notices, orders and directions of assistant

or deputy factory inspectors given in accord-
ance with this chapter are subject to the
approval of the factory inspector.

ARTICLE VI.

Factories.

Sec. 70. Employment of minors.

71. Certificate for employment; how Issued.

72. Contents of certificate.

73. School attendance required.

74. Vacation certificates.

75. Report of certificates issued.

76. Registry of children employed.
77. Hours of lahor of minors.

78. Change of hours of labor of minors,

79. Enclosure and operation of elevators and
hoisting shafts; inspection.

80. Stairs and doors.

81. Protection of employes operating ma-
chinery.

82. Fire-escapes.

83. Factory inspector may order erection of

fire-escapes.
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Sec. &4. Walls and ceilings.

85. Size of rooms.
86. Ventilation.

87. Accidents to be reported.

88. Wash-room and water-closets.

89. Time allowed for meals.

90. Inspection of factory buildings.

A Tlolation of tills article is made a misde-
meanor. Penal Code, § 384 1, post.

Employment of minors.

§ 70. A child under the age of fourteen
years shall not be employed in any factory
in this State. A child between the ages of
fourteen and sixteen years shall not be so
employed, unless a certificate execute<l by
a health officer be filed in the office of the
employer.

Certificate for employment; how issued.

§ 71. Such certificate shall be issued by the
executive olHcer of the board, department or
commissioner of health of the city, town
or village where such child resides, or is

to be employed, or by such other officer

thereof as may be designated, by resolution,

for that purpose, upon the application of the
child desiring such employment. At tue time
of making such application, there sha.i be
filed with such board, department, commis-
sioner or officer, the affidavit of the parent
or guardian of such child, or the person
standing in parental relation thereto, show-
ing the date and place of birth of such child,

Such certificate shall not be issued unless the
officer issuing the same is satisfied that such
child is fourteen years of age or upwards,
and is physically able to perform the work
which he intends to do. No fee shall be de-
manded or received for administering an
oath as required by this section.

Contents of certificate.

§ 72. Such certificate shall state the date
and place of birth of the child, if known,
and describe the color of the hair and eyes,

the height and weight and any distinguish-

ing facial marks of such child, and that, in

the opinion of the officer issuing such certifi-

cate, such child is upwards of fourteen years

of age. and is physically able to perform the

work which he intends to do.

School attendance required.

§ "iS. No such certificate shall be granted
unless it appears to the satisfaction of such
beard, department, commissioner or officer,

that the child applying therefor has regularly

attended at a school in which reading, spell-

ing, writing, arithmetic, English grammar
and geography are taught, or upon equiva-

lent instruction by a competent teacher else-

where than at a school, for a period equal to

one school year, during the year previous to

his arriving at the age of fourteen years,

or during the year previous to applying for
such certificate, and is able to read and write
simple sentences in the English language.
The principal or chief executive officer of a
school, or teacher elsewhere than at a school,

shall furnish, upon demand, to a child who
has attended at such school or been instructed,

by such teacher, or to the factory inspector,

his assistant or deputies, a certificate stat-

ing the school attendance of such child.

Vacation certificates.

§ 74. A child of fourteen years of age,
who can read and write simple sentences in

the English language, may be employed in a
factory during the vacation of the public
schools of the city or school district where
such child resides upon complying with all

the provisions of the foregoing sections, ex-

cept that requiring school attendance. The
certificate issued to such child shall be desig-

nated a " vacation certificate," and no em-
ployer shall employ a -child to whom such
a certificate has been issued, to work in a
factory at any time other than the time of

the vacation of the public school in the ciiy

or school district where such factory is

situated.

Report of certificates issued.

§ 75. The board or department of health
or health commissioner of a city, village or
town, shall transmit, between the first and
tenth day of each mouth, to the office of

the factory inspector a list of the names of
the children to whom certificates have been
issued.

Registry of children employed.

§ 76. Each person owning or operating a
factory and employing children therein shall

keep, or cause to be kept in the office of such
factory, a register, in which shall be recorded

the name, birthplace, age and place of resi-

dence of all children so employed under the

age of sixteen years. Such register and the
certificates filed in such office shall be pro-

duced for inspection, upon the demand of

the factor)- inspector, his assistant or

deputies.

Hours of labor of minors.

§ 77. A female under the age of twenty-
one yeare or a male under the age of eigh-

teen years shall not be employed at labor

In any factory in this State l>efore six o'clock

in the morning or after nine o'clock in the

evening of any day, or for more than ten

hours in any one day or sixty hotirs in any
one week, except to make a shorter workday
of the last day of the week, or more hours in

any one week than will make an average of

ten hours per day for the whole number of

days so worked. A printed notice stilting

the number of hours per day for each day
of the week required of such persons, and
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the time when such work shall begin and
end, shall be kept posted in a conspicuous
place in each room where they are employed.
But such persons may begin their work after

the time for beginning and stop before the
time for ending such work, mentioned in

such notice, but they shall not be required
to perform any labor in such factory, except
as stated therein. The terms of such notice

shall not be changed after the beginning of
labor on the first day of the week without
the consent of the factory inspector.

Change of hours of labor of minors.

§ 78. When, in order to make a shorter
workday on the last day of the week, a
female under twenty-one, or a male under
eighteen years of age, is to be I'equired or
permitted to work in a factory more than
ten hours in a day, the employer of such
persons shall notify the factory inspector, in

writing, of such intention, stating the num-
ber of houi-s of labor per day, which it is

proposed to i-equire or permit, and the time
when it is proposed to ceasQ such require-
ment or permission; a similar notification
shall be made when such requirement or
permission has actually ceased. A record
of the names of the employes thus required
or permitted to Avork overtime, with the
amount of such overtime and the days upon
which such work was performed, shall be
kept in the office of such factoi-y. and pro-
duced upon the demand of the factory in-

spector.

Enclosure and operation of elevators and
hoisting shafts; inspection.

§ 79. If, in the opinion of the factory in-

spector, it is necessary to protect the life or
limbs of factory employes, the owner, agent,
or lessee of such factoi'y where an elevator,
hoisting shafts, or well hole is used, shall
cause, upon written notice from the factory
inspector, the same to be properly and sub-
stantially enclosed, secured or guarded, and
shall provide such proper traps or automatic
doors so fastened in or at all elevator ways,
except passenger elevators enclosed on all

sides, as to form a substantial surface when
closed and so constructed as to open and
close by action of the elevator in its passage
either ascending or descending. The factory
inspector may inspect the cable, gearing or
other apparatus of elevators in factories and
require them to be kept in a safe condition.
No child under the age of fifteen years shall
be employed or permitted to have the care,
custody or management of or to operate an
elevator in a factory, nor shall any person un-
der the age of eighteen years be employed or
permitted to have the care, custody or man-
agement of or to operate an elevator therein,
running at a speed of over two hundred feet
a minute.

Stairs and doors.

§ 80. Proper and substantial hand-rails
shall be provided on all stairways in fac-
tories. The steps of such stairs shall be
covered with rubber, securely fastened
thereon, if in the opinion of the factory in-
spector the safety of employes would be pro-
moted thereby. The stairs shall be properly
screened at the sides and bottom. All doors
leading in or to any such factory shall be so
constructed as to open outward Ij' where prac-
ticable, and shall not be locked, bolted or
fastened during working hours.

Protection of employes operating ma-
chinery.

;
y^ji

,
,

§ 81. The owner or person in charge of a
factory where machinery Is used, shall pro-
vide, in the discretion of the factory inspec-
tor, belt-shifters or other mechanical con-
trivances for the purpose of throwing on or
off' belts or pulleys. Whenever practicable,
all machinery shall be provided with loose
pulleys. All vats, pans, saws, planers, cogs,
gearing, belting, shafting, set-screws and
machinery, of eveiy description, shall be
properly guarded. No person shall remove
or make ineffective any safeguard around
or attached to machinery, vats or pans, while
the same are in use, unless for the puii^ose
of immediately making repairs thereto, and
all such safeguards so removed shall be
promptly replaced. Exhaust fans of suffi-

cient power shall be provided for the pur-
pose of carrying off dust from emery wheels,
grindstones and other machiueiy creating
dust. If a machine or any part thereof is in

a dangerous condition or is not properly
guarded, the use thereof may be prohibited
by the factory inspector, and a notice to

that effect shall be attached thereto. Such
notice shall not be removed until the ma-
chine is made safe and the required safe-

guards are provided, and in the meantime
such unsafe or dangerous machinery shall

not be iised. When, in the opinion of the
factory inspector, it is necessaiT, the halls

leading to workrooms shall be properly
lighted. No male person under eighteen years
of age or woman under twenty-one shall be
permitted or directed to clean machinery
while in motion.

Fire-escapes.

§ 82. Such fi^re-escapes as may be deemed
necessary by the factory inspector shall be
provided, on the outside of every factory in
this State consisting of three or more stories

in height. Each escape shall connect with
each floor above the first, and shall be of
sufficient strength, well fastened and secured,
and shall have landings or balconies not less

than six feet in length and three feet in
width, guarded by iron railings not less than
three feet in height, embracing at least

two windows at each stoiT and connected
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with the interior by easily accessible and un-
obstructed openings. The balconies or land-
ings shall be connected by iron stairs, not
less than eighteen inches wide, with steps of
not less than six inches tread, placed at a
proper slant and protected by a well-secured
hand-rail on both sides, and shall have a
drop ladder not less than twelve inches wide
reaching from the lower platform to the
ground. The windows or doors to the land-
ing or balcony of each fire-escape shall be of
sutficient size and located as far as possible,

consistent with accessibility from the stair-

ways and elevator hatchways or openings,
and a ladder from such fire-escape shall ex-

tend to the roof. Stationary stairs or ladders
shall be provided on the inside of every fac-

tory from the upper story to the roof, as a
means of escape in case of fire.

Factory inspector may order erection of
fiLre-escapes.

§ 8.3. Any other plan or style of fire-escape

shall be sufficient if approved in writing by
the factory inspector. If there is no fire-

escape, or the fire-escape in use is not ap-

proved by the factory inspector, he may, by
a written order sensed upon the owmer, pro-
prietor or lessee of any factory, or the agent
or superintendent thereof, or either of them,
require one or more fire-escapes to be pro-

vided therefor, at such locations and of such
plan and style as shall be specified in such
order. Within twenty days after the ser-

vice of such order, the number of fire-escapes

required therein shall be provided, each of

which shall be of the plan and style speci-

fied in the order, or of the plan and style

described in the preceding section.

Walls and ceilings.

§ 84. The walls and ceilings of each work-
room in a factory shall be lime washed or

painted, when in the opinion of the factory
inspector, it will be conducive to the health

or cleanliness of the persons working therein.

Size of rooms.

§ 85. No more employes shall be required

or permitted to work in a room in a factory

between the hom-s of six o'clock in the morn-
ing and six o'clock in the evening than will

allow to each of such employes, not less than
two hundred and fifty cubic feet of air space;

and, unless by a written permit of the fac-

tory inspector, not less than four hundred
cubic feet for each employe, so employed be-

tween the hours of six o'clock in the evening
and six o'clock in the morning, provided such
room is lighted by electricity at all times
during such hours, while persons are em-
ployed thei-ein.

Ventilation.

§ 86. The o-rnier, agent or lessee of a fac-

tory shall provide, in each workroom thereof,

proper and sufficient means of ventilation; In
case of failure the factory inspector shall
order such ventilation to be provided. Such
owner, agent or lessee shall provide such
ventilation within twenty days after the ser-

ice upon him of such order, and in case of
failure, shall forfeit to the people of the
State, ten dollars for each day after the
expiration of such twenty days, to be recov-
ered by the factory inspector, in his name of
office.

Accidents to be reported.

§ 87. The person in charge of any factory,
shall report in writing to the factory in-

spector all accidents or injuries sustained
by any person therein, within forty-eight
hours after the time of the accident, stating
as fully as possible the extent and cause
of the injury, and the place where the in-

jured person has been sent, Avith such other
information relative thereto as may be re-

quired by the factory inspector who may in-

vestigate the cause of such accident, and re-

quire such precautions to be taken as will,

in his judgment, prevent the recurrence of
similar accidents.

Wash-room and water-closets.

§ 88. Every factory shall contain a suit-

able, convenient and sepai'ate water-closet
or water-closets for each sex, which shall

be properly screened, ventilated and kept
clean and free from all obscene writing or
marking; and also a suitable aud convenient
wash-room. The water-closets used by
women shall have separate approaches. If

women or girls are employed, a dressing-

room shall be provided for them, when re-

quired by the factory inspector.

Time allowed for meals.

§ 89. In each factory at least sixty min-
utes shall be allowed for the noon-day meal,
imless the factory inspector shall permit a
shorter time. Such permit must be iu writ-

ing and conspicuously posted in the main
entrance of the factory, and may be revoked
at any time. Where employes are required
or pernutted to work overtime for more than
one hour after six o'clock in the evening,
they shall lie allowed at least twenty min-
utes to obtjiin a lunch, before beginning to

work overtime.

Inspection of factory buildings.

§ 90. The factory inspector, or other com-
petent person designated by him, upon re-

quest, shall examine any factory outside of

the cities of New York and Brooklyn, to de-

termine whether it is iu a safe condition. If

it appears to him to be unsafe, he shall Im-
mediately notify the owner, agent or lessee

thereof, specifying the defects, and require
such repairs aud improvements to be made
as he may deem necessary. If the owner,
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agent or lessee shall fail to comply -with

such requirement, he shall forfeit to the

people of the State the sum of fifty dollars,

to be recovered by the factoiT inspector in

his name of offica

AUTICLE IX.

Employment of Women and Children in
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164. Contents of certificate.
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ments.
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basements.
172. Enforcement of article.

173. Copy of article to be posted.

Application of article.

§ 160. The provisions of this article shall

apply to all villages and cities which at the
last preceding State enumeration had a popu-
lation of three thoiisand or more.

A violation of this article Is a misdemeanor.
Penal Code, § 384 1, post.

Hours of labor of minors.

§ 161. No niale employe, under sixteen
years of age, and no female employe, under
twenty-one years of age, shall be required
to work in any mercantile establishment
more than sixty hours in any one week, nor
more than ten hours in any one day, unless
for the purpose of making a shorter work-
day of some one day of the week, nor shall
any such employe be required or permitted
to work before seven o'clock in the morning
-or after ten o'clock in the evening of any
day. This section does not apply to the em-
ployment of such persons on Saturday, pro-
vided the total number of hours of labor in
a week of any such person does not exceed
sixty hours, nor to the employment of such
persons between the fifteenth day of Decem-
ber and the following first day of Januaiy.
Not less than forty-five minutes shall be al-
lowed for the noon-day meal of the em-
ployes of any such establishment.

Employment of children.

§ 162. A child under the age of fourteen
years shall not be employed in any mercan-
tile establishment, except that a child up-
wards of twelve years of age may be em-
ployed therein during the vacation of the
public schools of the city or district where

such establishment is situated. No child un-
der the age of sixteen years shall be em-
ployed in any mercantile establishment,
unless such child shall produce a certificate

issued as provided in this article, to be filed

in the ottice of such establishment.

Certificate for employment; how issued.

§ 163. Such certificate shall be issued by
the executive oflicer of the board, depart-
ment or commissioner of health of the city,

town or village, where such child resides or
is to be employed, or by such other officer

thereof as may be designated, by resolution
for that puiijose, upon the application of
the child desiring such employment. At the
time of making such application there shall

be filed with such board, department, com-
missioner or officer, the affidavit of the
parent or guardian of such child or the per-

son standing in parental relation thereto,

showing the date and place of birth of such
child. Such certificate shall not be issued
unless the officer issuing the same, is satis-

fied that such child is fourteen years of age
or upwards, and is physically able to per-
form the work, which he intends to do. No
fee shall be demanded or received for ad-
ministering an oath as required by this sec-

tion.

Contents of certificate.

§ 164. Such certificate shall state the date
and place of birth of the child, if known,
and describe the color of the hair and eyes,

the height and weight and any distinguish-
ing facial marks of such child, and that, in

the opinion of the officer issuing such cer-

tificate, such child is upwards of fourteen
years of age, and is physically able to per-

form the work which he intends to do.

School attendance reqmred.

§ 16.5. No such certificate shall be issued
unless it appears to the satisfaction of such
board, department, commissioner or officer,

that the child applying therefor has regu-
larly attended at a school in which reading,

si)elling. writing, arithmetic, English gram-
mar and geography are taught, or upon
equivalent instruction by a competent teacher
elsewhere than at a school, for a period equal
in length to one school year, during the
year previous to his arriving at the age
of fourteen years, or during the year pre-

vious to applying for such certificate, and is

able to read and write simple sentences in

the English language. The principal or other
executive officer of a school at which a child

has lieen in attendance, or the teacher who
has instructed such child elsewhere than at
a school, shall furnish to such child or to

the board or department of health, or health
officer or commissioner, upon demand, a
statement of the school attendance of such
child.
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Emplo3rment of children during vacations
of public schools.

§ 166. Children of the age of twelve years
or more who can read and write simple sen-
tences in the English language may be em-
ployed in mercantile establishments during
the vacation of the public schools in the
city or school district where such children
reside, upon complying with all the provis-
ions of this section, except that requiring
school attendance. Certilicates, to be desig-

nated as " vacation certificates," may be is-

sued to such children in the same fonn, con-
taining the same statements and issued by
the same officers as the other certificates re-

quired by this article. Such vacation cer-

tificate shall specify the time in which the
child may be employed in a mercantile es-

tablishment, which in no case shall be other
than the time in which the public schools
where such children reside, are closed for
a vacation.

Registry of children employed.

§ 167. The owner, manager or agent of
a mercantile establishment employing chil-

dren, shall keep, or cause to be kept, in the
office of such establishment, a register, in

which shall be recorded the name, birthplace,

age and place of residence of all children so

employed under the age of sixteen years.

Such register and the certificates filed in

such office shall be produced for inspection,

upon the demand of an officer of the board,
department or commissioner of health of
the town, village or city where such es-

tablishment is situated.

Wash-rooms and water-closets.

§ 168. Suitable and proper wash-rooms and
water-closets shall be provided in, adjacent
to or connected with mercantile establish-

ments where women and children are em-
ployed. Such rooms and closets shall be so
located and arranged as to be easily access-

ible to the employes of such establishments
Such water-closets shall be properly screened
and ventilated, and, at all times, kept in a
clean condition. The water-closets assigned
to the female employes of such establish-

ments shall be separate from those assigned
to the male employes. If a mercantile es-

tablishment has not provided wash-rooms and
water-closets, as required by this section, the

board or department of health or health com-
missioners of the town, village or city where
such establishment is situated, shall cause
to be sei-ved upon the owner of the building

occupied by such establishment, a written

notice of the omission and directing such
owner to comply witli tlie provisions of this

section respecting such wash-rooms and
water-closets. Such owner shall, within fif-

teen days after the receipt of such notice,

cause such wash-rooms and water-closets to

be provided.

84

Lunch-rooms.

§ 169. If a lunch-room is provided in a
mercantile establishment where females are
employed, such lunch-room shall not be next
to or adjoining the water-closets, unless per-
mission is first obtained from the board or
department of health or health commissioners
of the town, village or city where such mer-
cantile establishment is situated. Such per-
mission shall be granted unless it appears
that proper sanitary conditions do not exist,

and it may be revoked at anj'- time by the
board or department of health or health
commissioner, if it appears that such lunch-
room is kept in a manner or in a part of the
building injurious to the health of the em-
ployes.

Seats for women in mercantile establish-
ments.

§ 170. Chairs, stools or other suitable seats
shall be maintained in mercantile establish-

ments for the use of female employes
therein, to the number of at least one seat
for eveiy three females employed, and the use
thereof by such employes shall be allowed
at such times and to such extent as may be
necessary for the preservation of their health.

If the duties of the female employes, for the
use of whom the seats are furnished, are to

be principally performed in front of a
counter, table, desk or fixture, such seats

shall be placed in front thereof; if such duties

are to be principally performed behind such
counter, table, desk or fixture, such seats

shall be placed behind the same.

Employment of women and children in
basements.

§ 171. Women or children shall not be em-
ployed or directed to work in the basement of

a mercantile establishment, unless permitted
by the board or department of health, or
health commissioner of the town, village or

city where such mercantile establishment is

situated. Such permission shall be granted
unless it appears that such basement is not
sufficiently lighted and ventilated, and is not
in good sanitary condition.

Enforcement of article.

§ 172. The board or department of health

or hejilth commissioners of a town, village

or city affected by this article shall enforce
the same and prosecute all violations

thereof. I'roceedings to prosecute such vio-

lations must be begun within thirty days
after the alleged offense was committed.
iVll oftieers and me;nb:^rs cf such boards or
department, all health commissioners, in-

spect )i s and other persons ai pointed or desig-

nated by such boards, departments or com-
missioners may visit and inspect, at reason-

able hours and when practicable and neces-
sary, all mercantile establishments within
the town, village or city for which they are
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appointed. No person shall interfere with

or prevent any such officer from making
such visitations and inspections, nor shall

he be obstructed or injured by force or other-

wise while in the pei-formauce of his duties.

All persons connected with any such mercan-
tile establishment shall proi>erly answer all

questions .iskcd by such officer or inspector

in reference to any of the provisions of this

article.

Copy of article to be posted.

§ 173. A copy of this article shall be posted

in three conspicuous places in each mercan-

tile establishment affected by its provisions.

6. Employes to be Allowed Time to Vote.

(Election Law, L. 1806, ch. 909.)

Time allowed employes to vote.

§ 109. Any person entitled to vote at a gen-

eral election held within this State, shall on

the day of such election, be entitled to absent

himself from any service or employment in

which he is then engaged or employed, for a

I)eriod of two hours while the polls of such

election are open. If such elector shall no-

tify his employer before the day of such

election of such intended absence, and if

thereupon two successive hours for such ab-

sence shall be designated by the employer,

and such absence shall be during such desig-

nated hom-s, or if the employer upon the day

of such notice, makes no designation, and

such absence shall be during any two con-

secutive hours while such polls are open, no

deduction shall be made fi'om the usual

salary or wages of such elector, and no other

penalty shall be imposed upon him by his

employer by reason of such absence. This

section shall be deemed to include all em-
ployes of municipalities.

7. Fees of Secretary of State.

(Executive Law. L. 1892, ch. 683.)

Fees.

§ 26. The secretai-y of State shall collect

the following fees:** *
2. Searching the records in his office for

any one year and for every other year in

which such search is made, six cents;

3. For a copy of every paper or record not

required to be certified or otherwise authen-

ticated by him. ten cents per folio;

4. For a. certified or exemplified copy of

any law, record or paper, fifteen cents per

folio;

5. For a certificate under the great seal of

the State, one dollar.

6. For recording a certificate, notice or

other paper required to be recorded, except

as otherwise provided by this section, fif-

teen cents per folio;

7. For a certificate of the official character
of a commissioner of deeds residing in an-
other State or foreign country, twenty-flve
cents, and for every other certificate under
the seal of his office, one dollar;

12. For filing and I'ecording the original

certificate of incorporation of a railroad cor-

poration for the construction of a railroad

in a foreign country, fifty dollars; for filing

the original certificates of every other rail-

road corporation, twenty-five dollars; for fil-

ing the original certificate of every other
stock coii^oration, ten dollars; for filing any
original certificate of incorporation drawn
under article two of the membership coiTpora-

tious law ten dollars. (Thus amended by
L. 1897, ch. 411.)

13. For filing the certificate of a foreign

corporation desiring to do business in the

State, ten dollars;

8. Fees of Coiinty Clerk.

(Code Civ. Pro.)

Fees of county clerks generally.

§ 3304. A county clerk is entitled, for the
services specified in this section, except
where another fee is allowed therefor by
special statutory provision, to the following
fees to be paid in advance:

* * ** it< * *

For a copy of an order, record, or other
paper, entered or filed in his office, eight cents
for each folio.

For recording any instrument, which must
or may legally be recorded by him, ten cents
for each folio.

For filing any paper required by law to be
filed in his office, other than as expressly pro-
vided for in this section, six cents.iiiii<it<*** III*
For a certificate, other than that a paper,

for the copying of which he is entitled to a
fee, is a copy, twenty-flve cents.

9. Act to Prevent Monopolies.

(L. 1897, ch. 383.)

Section 1. Every contract, agreement, ar-
rangement or combination whereby a mo-
nopoly in the manufacture, production or
sale in this State of any article or commodity
of common use is or may be created, estab-
lished or maintained, or whereby competi-
tion, in this State in the supply or price of
any such article or commodity is or may be
restrained or prevented, or whereby for the
puipose of creating, establishing or maintain-
ing a monopoly within this State of the manu-
facture, production or sale of any such arti-
cle or commodity, the free pursuit in this
State of any lawful business, trade or oc-
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cupation Is or may be restricted or preventecl.

Is hereby declared to be agaiust public policy,

illegal and void.

§ 2. Every person or corporation, or any
officer or agent thereof, who shall make or
attempt to make or enter into any such
contract, agreement, arrangement or com-
bination, or who within this State shall do
any act pursuant thereto, or in, tOAvard or for
the consummation thereof, wherever the
same may have been made, is guilty of a mis-
demeanor, and on conviction thereof shall,

if a natural person, be pimished by a hue
not exceeding five thousand dollars, or by
imprisonment for not longer than one year,
or by both such fine and imprisonment; and
if a corporation, by a fine of not exceeding
five thousand dollars.

§ 3. The attorney-general may bring an
action in the name and behalf of the people
of the State agaiust any person, trustee, direc-

tor, manager, or other othcer or agent of a
corporation, or against a coriwration, foreign
or domestic, to restrain and prevent the do-

ing in this State of auj- act herein declared
to be illegal, or any act in, toward or for the
making or constimmation of any contract,

agreement, arrangement or combination
herein prohibited, wherever the same maj-
have been made.

§ 4. The provisions of article one of
title three of chapter nine of the code
of civil procedure relating to the ap-
plication for an order for tlie exami-
nation of witnesses before tlie com-
mencement of an action and the conduct
of such examination shall apply, so far as
practicable, to an action or proceeding by
the attorney-general instituted pursuant to

this chapter; and for the purpose of deter-

mining whether an action or a proceeding
should be commenced hereunder, the attor-

ney general may examine and procure the

testimony of witnesses in the manner herein
prescribed.

§ 5. Whenever the attorney-general deems
it necessary or proper to procure testimony

before beginning any action or proceeding
under this chapter, he may present to any
justice of the supreme court, an application

in writing for an order directing such persons

as the attorney-general may require to ap-

pear before a justice of the supreme eotu-t.

or a referee designated in such order, and
answer such relevant and material (luestions

as may be put to them, concerning any al-

leged illegal contract, arraugement. agree-

ment or combination, in violation of tJiis

chapter, if it appears to the satisfaction of

the justice of the supreme court to whom
the application for the order is made that

such an order is necessary, then such order

shall be granted. Such order shall be
granted without notice, unless notice is re-

quired to be given by the justice of the su-

preme court to whom the application is

made, in which event an order to show cause

why such application should not be granted
shall be made containing such preliminary
injunction or stay as may appear to said
justice to be proper or expedient, and shall
specify the time when and plac*e where the
witnesses are reqtured to appear and stich
examination shall be held either in the city
of Albany or in the judicial district in which
the witness resides or in which the principal
office within this State of the corporation af-
fected is located. The justice or referee may
adjoui'u such examination from time to time
and witnesses must attend accordingly.

§ 6. The order for such examination must
be signed by the justice making it and the
service of a copy thereof, with an endorse-
ment by the attorney-general signed by him,
to the effect that the person named therein
is required to appear and be examined at
the time and place, and l>efore the justice or
referee specified in such endorsement, shall
be sufficient notice for the attendance of
witnesses. Sttch endorsement may contain

j

a clause requiring such person to produce
> on such examination all books, papers and
doctmaents in his possession, or under his
control, relating to the subject of such ex-
amination. The order shall be served upon
the person named in the endorsement afore-
said, by showing him the original order, and
delivering to and leaving with him, at the
same time, a copy thereof endorsed as above
provided, and by paying or tendering to him
the fee allowed by law to Avitnesses sub-
poenaed to attend trials of civil actions in a
court of record in this State.

§ 7. The testimony of each witness must
be subscribed by him, and all testimony
taken by such justice or referee appointed
must be certified and delivered to the at-

torney-general at the close of the examina-
tion. The testimony given by a witness in

a proceeding or examination under this act
shall not be given in evidence against him
in any criminal action or proceeding, nor
shall any criminal action or proceeding be
brotight against such witness on account
of the testimony so given by him, nor shall

any person ])e excused fi-om answering any
questions th.it may be put to him on the
ground that it may tend to convict him of a
violation of the provisions of this act

§ 8. A referee appointed as provided in this

act possesses all the powers and is subject
to all the duties of a referee appointed under
section ten hundred and eighteen of the
code of ci^il procedure, so far as practi-

cable, and may punish for contempt a wit-
ness duly served ms prescribed in this act for
non-attendance or refusal to be sworn or
to testify, or to produce books, papers and
documents according to the direction of
the endorsement aforesaid, in the same man-
ner, and to the same extent as a referee ap-
pointed to hear, try and determine an issue
of fact or of law.

§ 9. Chapter seven hundred and sixteen of
the laws of eighteen hundred and ninety-
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three and chapter two hundred and sixty-

seven of the laws of eighteen hundred and
ninety-six, are hereby repealed.

§ 10. This act shall talse effect imme-
diately.

10. Federal Anti-Trust Law.

(L. 1890, ch. &47.)

Section 1. Every contract, combination,
in the form of trust or otherwise, or con-

spiracy in restraint of trade or commerce
among the several States, or with foreign
nations, is hereby declared to be illegal.

Every person who shall make any such con-
tract or engage in any such combination
or conspiracy, shall be deemed guilty of a
misdemeanor, and on conviction thereof,

shall be punished by fine not exceeding
five thousand dollars, or by imprisonment
not exceeding one year, or by both said
punishments, in the discretion of the court.

§ 2. EveiT person who shall monopolize,
or attempt to monopolize, or combine or con-

spire with any other person or persons, to

monopolize any part of the trade or com-
merce among the several States, or with for-

eign nations, shall be deemed guilty of a mis-
demeanor, and on conviction thereof, shall

be punished by fine not exceeding five thou-
sand dollars, or by imprisonment not exceed-
ing one year, or by both said punishments,
in the discretion of the court.

§ 3. Every contract, combination, in form
of trust or otherwise or conspiracy, in re-

straint of trade or commerce in any Terri-

tory of the United States or of the District of

Columbia, or in restraint of trade or com-
merce between any such Territory and
another, or between any such Territory or
TeiTitories and any State or States or the
District of Columbia, or with foreign nations
or between the District of Columbia and any
State or States or foreign nations, is hereby
declared illegal. Every person who shall

make any such contract or engage In any
such combination or conspiracy, shall be
deemed guilty of a misdemeanor, and on con-
viction thereof, shall be punished by fine

not exceeding five thousand dollars, or by
imprisonment not exceeding one year, or by
both said punishments in the discretion, of
the court.

§ 4. The several circuit courts of the
United States are hereby invested with juris-

diction to prevent and restrain violations of
this act; and it shall be the duty of the sev-

eral district attorneys of the United States,
in their respective districts, under the direc-
tion of the attorney-general, to institute pro-
ceedings in equity to prevent and restrain
such violations. Such pi'oceedings may be
by way of petition setting forth the case
and praying that such violation shall be en-
joined or otherwise prohibited. When the
parties complained of shall have been duly
notified of such petition the court shall pro-
ceed, as soon as may be, to the hearing and
determination of the case; and pending such
petition and before final decree, the court
may at any time make such temporary re-

straining order or prohibition as shall be
deemed just in tlie premises.

§ 5. Whenever it shall appear to the court
before which any proceeding under section
four of this act may be ponding, that the ends
of justice require that other parties should be
brought before the court, the court may cause
them to he summoned, whether they reside
in the district in which the court is held or
not; and subpoenas to that end may be
served in any district by the marshal
thereof.

§ 6. Any property owned under any con-
tract or by any combination, or pursuant to
any conspiracy (and being the subject
thereof) mentioned in section one of tliis net,

and being in the course of transportation
from one State to another, or to a foreign
country, shall be forfeited to the United
States, and may be seized and condemned:
by like proceedings as those provided by law
for the forfeiture, seizure, and condemnation
of property imported into the United States
contrary to law.

§ 7. Any person who shall be injured in

his business or property by any other i>er-

6on or corporation by reason of anything for-

bidden or declared to be unlawful by this

act. may sue therefor in any ciroait court
of the United States in the district in which
the defendant resides or is found, without
respect to the amount in controversy, and
shall recover threefold the damages by him
sustained, and the costs of suit, including^

a reasonable attorney's fee.

§ 8. That the word " person " or " per-
sons," wherever used in this act shall be
deemed to include corporations and associa-

tions existing under or authorized by the laws
of either the United States, the laws of any
of the Territories, the laws of any State, or
the laws of any foreign country. (Approved
July 2, 1890.)
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PART VI.

PROVISIONS OF THE PENAL COLE.

Sec. 13. Punishments, how determined.

14. Punishments of felonies when not fixed

by statute.

15. Punishment of misdemeanors when not

fixed by statute.

41-f. Refusal to permit employes to attend

election.

171. A coercion by employers.

S63-a. Carrying on or conducting business as

agent.

S84-f. Refusal to furnish statistics to commis-
sioner of labor statistics.

384-h. Hours of labor to be required.

384-i. Payment of wages.
384-j. Failure to furnish seats for female em-

ployes.

384-1. Violations of provisions of labor law.

518. Officer of corporation selling, etc.,

shares.

519. Falsely indicating person as corporate
oflicer.

590. Frauds in the organization of corpora-
tions.

691. Fraudulent issue of stock, scrip, etc.

592. Frauds in procuring organization of cor-

poration or increase of capital.

594. Misconduct of directors of stock cor-

porations.

610. Misconduct of officers and directors of

stock corporations.

611. Misconduct of officers and employes of

corporations.

613. Misconduct of corporate elections.

614. Presumption of knowledge of corporate
condition and business and of assent

thereto by directors; definition.

Punishments, how determined.

§ 13. Whenever in this Code, the puuish-
ment for a crime is left undetermined be-
tween certain limits, the puuishmeiit to be
inflicted in a particular ca.se must be deter-

mined by the coiu-t authorized to pass sent-

ence, within such limits as may be prescribed
by this Code. lu all cases where a corpora-
tion is convicted of an offense for the com-
mission of which a natural person would be
punishable with imprisonment, as for a fel-

ony, such coii)oration is punishable by a fine

of not more than five thousand dollars.

Punishments of felonies when not fixed

by statute.

§ 14. A person convicted of a crime de-

clared to be a felony, for which no other

punishment is specially prescribed by this

code, or by any other statutory provision

in force at the time of the conviction and
sentence, is punishable by imprisonment for
not more than seven years, or by a fine of
not more than one thousand dollars, or by
both.

" Person " includes corporation. Stat. Const.
L., § 5.

Punishment of misdemeanors when not
fixed by statute.

§ 15. A person convicted of a crime de-

clared to be a misdemeanor, for which no
other punishment is specially prescribed by
this code, or by any other statutory pro-
vision in force at the time of the conviction
and sentence, is punishable by imprisonment
in a penitentiary or coimty jail, for not more
than one year, or by a fine of not more than
five hundred dollars, or by both.

" Person " includes corporation. Stat. Const.

L., § 5.

Refusal to permit employes to attend elec-

tion.

§ 41-f. A person or corporation who refuses

to an employe entitled to vote at an election

or town meeting, the privilege of attending
thereat, as provided by the election law, or

subject.s such employe to a penalty or reduc-
tion of wages because of the exercise of such
privilege, is guilty of a misdemeanor.

Coercion by employers.

§ 171 "A." Any person or persons, employer
or employers of labor, and any person or per-

sons of any corporation or corporations,

on behalf of such conioration or corpo-

rations, who shall hereafter coerce or

compel any person or persons, employe
or employes, lalwrer or mechanic, to

enter into an agreement, either written or

verbal from such person, persons, employe,

laborer or mechanic, not to join or become a
member of any labor organization, as a con-

dition of such person or persons securing em-
ployment, or continuing in the employment
of any such person or persons, employer or

employers, con)oration or coii>orations, shall

be deemed guilty of a misdemeanor. The pen-

alty for such misdemeanor shall be impris-

onment in a penal institution for not more
than six months, or by a tine of not more
than two hundred dollars, or by both such
fine and imprisonment.
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Carrying on or conducting business as

agent.

§ 363a. 1. Any person now carrying on or

conducting a general mercantile or manu-
facturing business within this State, or

hereafter commencing such business at or

in a fixed location, as agent or manager
for another or others, shall, within thirty

days after the passage of this act, or the

commencement of such business, file a

sworn statement, verified by such agent
and principal or principals, in the county
clerk's office of the county within which said

business is carried on, stating the nature
of the business and the full name and resi-

dence of sucli principal or principals.

2. Any person or persons, principal or prin-

cipals, may be relieved fi'om all liability for

the future act of such agent or manager
by filing in the office of the county clerk

where the original statfmrnt appointing such
agent or manager is filed, a statement revok-
ing such agent or managership, to take effect

ten days after the filing thereof; Provided
he shall, at or before the date of such filing

serve either personally or by mail, in the
manner prescribed by tlie code of civil pro-
cedure for service of papers in civil actions,

a copy of sucli revocation statement on each
person or firm with whom such principal
shall have transacted any Imsiness through
such agent or manager within six months
previous to such filing. But failure to make
service of sucli statement sliall not invalidate
such revocation except as to persons not so
seiwed, said statement to be acknowledged
before an officer authorized to talve aclcnovr-
ledgments of deeds and to be published in

at least three consecutive issues of the news-
paper published in the county and nearest
to the place where the business of said agent
or manager is carried on; but if no news-
paper is publislied in said county, then said
statement shall be published in the news-
paper published nearest to the place where
such business shall be carried on.

3. The county clerk shall keep a register
of the names of such agents in alphabetical
order, and of their principals, for wliich reg-
istering and filing he shall receive a fee of
one dollar; and copies of such certificate and
registry certified by liim and the affidavit

of such publication, shall be evidence.
4. Any person or persons failing to make

and file the statement required by the first

paragraph of this act. as therein required,
shall be guilty of a misdemeanor.

Pailure to furnish statistics to commis-
sioner of labor statistics.

§ 384-f Any person who refuses, when re-

quested by the commissioner of labor statis-
tics,

1. To admit him or a person authorized by
him to a mine, factory, workshop, warehouse,
elevator, foundry, machine shop or other
manufacturing establishment; or,

2. To furnish him with information relative
to his duties which may be in such person's
possession or under his control; or,

.3. To answer questions put by such <'om-
mi'ssioner in a circular or otherwise, or shall
knowingly answer such questions untruth-
fully, is guilty of a misdemeanor, and on
conviction therefor shall be punished by a
fine of not less than fifty nor more than two
hundred dollars.

Hours of labor to be required.

§ 384-h. Any person or coi*poration.
1. Who, contracting with the State or a .

municipal coi-poration, shall require more
than eight hours work for a day's labor;
or.

2. Who shall require more than ten hours
labor, including one half-hour for din-
ner, to be performed within twelve con-
secutive hom-s, by the employes of a street
surface and elevated railway owned or
operated by coi-porations whose main line of
travel or routes lie principally within the
coi'porate limits of cities of more than one
hundred thousand inhabitants; or,

3. Who shall require the employes of a
corporation owning or operating a brickyard
to work more than ten hoiu'S in any one day
or to commence work before seven o'clock
in the morning, unless by agreement between
employer and employe; or,

4. Who shall require the employes of

a coiTtoration operating a line of railroad of
thirty miles in length or over, in whole or in

part within this State to work contrary to the
requii'ements of article one of tlie labor law,
is guilty of a misdemeanor, and on convic-
tion therefor shall be punished by a fine of
not less than five hundred nor more than one
thoiisand dollars for each offense. If any
conti-actor with the State or a municipal cor-

poration shall require more than eight hours
for a day's labor, upon conviction thereof in

addition to such fine, the contract shall be
forfeited at the option of the municipal cor-

poration.

Payment of wages.

§ 3S4-i. A corporation or joint-stock associa-

tion or a person caiTying on the business
thereof, by lease or otherwise, who does
not pay the wages of its employes in cash,

weekly or monthly as provided in article one
of the labor law, is guilty of a misdemeanor,
and upon conviction therefor, shall be fined

not less than twenty-five nor more than fifty

dollars for each offense.

Failure to furnish seats for female em-
ployes.

§ 384-j. Any person employing females in a
factoiy or mercantile establishment who
does not provide and maintain suitable seats
for the use of such employes and permit
the use thereof by such employes to such
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an extent as may be reasonable for the pres-
ervation of their health, is guilty of a misde-
meanor.

Violations of provisions of labor law.

§ 384-1. Any person who violates or does
not comply vi'ith:

1. The provisions of article six of the labor
law, relating to factories and the employ-
ment of children therein;

2. The provisions of article seven of the
labor law, i-elatiug to the manufacture of
articles in tenements;

3. The provisions of article eight of the
labor law, relating to bakeries and confec-
tionary establishments, the employment of
labor and the manufacture of flour or meal
food products therein;

4. The provisions of article eleven of the
labor law, relating to mercantile establish-
ments, and the employment of women and
children therein is guilty of a misdemeanor,
and iipou conviction shall be punished for a
first offense by a tine of not less than twenty
nor more than one hundred dollars; for a
second offense by a fine of not less than fifty

nor more than two hundred dollars, or by
imprisonment for not more than thirty days,
or by both such tine and imprisonment; for
a third oft"euse by a tine of not less than two
hundred and fify dollars, or by imprison-
ment for not more thn sixty days, or by
both such fine and imprisonment.

Officer of corporation selling, etc., shares.

§ 518. An officer, agent or other person
employed by any company or coiiJoration
existing under the laws of this State, or of

any other State or territory of the United
States, or of any foreign government, who
willfully and with a design to defraud, sells,

pledges or issues, or causes to be sold, pledged
or issued, or signs or procures to be signed
with intent to sell, pledge or issue, or to be
sold, pledged or issued, a false, forged or
fraudulent paper, writing or instrument, be-

ing or punwrting to be a scrip, certificate or

other evidence of the ownership or transfer

of any share or shares of the capital stock of

such company or conioratiou, or a bond or

other evidence of debt of such company or

coi-poration, or a certificate or other evidence
of the ownership or of the transfer of any
such bond or other evidence of debt, is guilty

of forgery in the third degi'ee, and upon
conviction, in addition to the pimishment
prescribed in this title for that offense, may
also be sentenced to pay a flue not exceeding
three tliousand dollars.

Falsely indicating person as corporate
officer.

§ 519. The false making or forging of any
instrument or writing purporting to have
been Issued by or in behalf of a corporation

or association. State or government, and

bearing the pretended signature of any pei'-

son, therein falsely indicated as an agent
or officer of such coiiioration. is forgery in
the same degree, as if that person were in
truth such officer or agent of the corpora-
tion or association. State or government.

Frauds in the organization of corpora-
tions.

§ .590 A per.son who:
1. ^A'ithout authority subscribes the name

of another to or inserts the name of another
in any prospectus, circular or other advertise-
ment or announcement of any corporation or
joint-stock association existing or intended to

I

be formed, with intent to permit the same to
be published, and thereby to lead persons to
believe that the person whose name is so

'

suljscribed is an officer, agent, member or
promoter of such corporation or association;
or,

2. Signs the name of flctitious person to
any stibscriptiou for an agreement to take
stock in any corporation, existing or pro-
posed; or,

3. Signs to any such subscription or agree-
ment the name of any person, knowing that
such person does not intend in good faith to

comply with the terms thereof, or under any
understanding or agreement that the terms
of such subscription or agreement are not to
be complied with or enforced.
Is guilty of a misdemeanor.

Fraudulent issue of stock, scrip, etc.

§ 591. An ofllcer, agent or other person in

the service of any joint-stock company, or
corporation formed or existing under the
laws of this State, or of the United States,

or of any State or territory thereof, or of
any foreign government or country, who
willfully and knowingly, with intent to de-
fraud, either,

1. Sells, pledges or issues, or causes to be
sold, pledged or issued, or signs or executes,
or' causes to be signed or executed, with
intent to sell, pledges or issues, or causes to

be sold, pledged or issued, any certiflcate or
instrument puiporting to be a certifi-

cate or evidence of the ownership of
any share or shares of sucli company or cor-

poration, or any bond or evidence of debt, or
writing puniorting to be a bond or evidence
of debt of such company or corporation,

without being first thereto duly authorized
by such company or ("orporation, or contrary
to the charter or laws under which such cor-

poration or company exists, or in excess of

the power of such company or corporation,

or of the limit imposed by law or other-

wise upon its power to create or issue stock
or evidence of debt; or,

2. Reissues, sells, pledges or disposes of,

or causes to be reissued, sold, pledged or dis-

posed of, any surrendered or canceled certifi-

cates, or other evidence of the transfer or

ownership of any such share or shares.
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Is punishable by imprisonment for a term
not exceeding seven years, or by a fine not

exceeding three thousand dollars, or by both.

Frauds in procuring organization of cor-
poration or increase of capital.

§ 592. An officer, agent or clerk of a corpo-
ration, or of persons, proposing to organize a
coiTioration, or to increase the capital stock
of a conioration, who knowingly exhibits a
false, forged or altered book, paper, voucher,
security or other instrument of evidence to

any public officer or board authorized by law
to examine the organization of such coiiiora-

tion, or to investigate its affairs, or to allow
an increase of its capital, with intent to de-
ceive such officer or board in respect thereto,
is punishable by imprisonment in a iState

prison not exceeding ten years.

Misconduct of directors of stock corpora-
tions.

§ 594. A director of a stock corporation,
who concurs in any vote or act of the direct-
ors of such corporation, or any of them, by
which it is intended,

1. To make a dividend, except from the
surplus profits arising from the business of
the corporation, and in the cases and manner
allowed by law; or,

2. To divide, withdraw, or in any manner
pay to tlie stockholders, or any of them, any
part of the capital stock of the corporation;
or to retluce such capital stock without the
consent of the legislature, or,

3. To discount or receive any note or
other evidence of debt in payment of an in-

stallment of capital stock actiuilly called if

and required to be paid, or with intent to

provide the moans of making such payment;
or,

4. To receive or discount any note or
other evidence of debt with intent to enable
any stockholder to withdraw any part of
the money paid in by him on his stock; or,

5. To apply any portion of the funds of
such corporation, except sui'i:)lus profits,

directly or indirectly, to the purchase of
shares of its own stock; or,

6. To receive any such shares in payment
or satisfaction of a debt due to such corpora-
tion; or,

7. To receive in exchange for the shares,
notes, bonds or other evidences of debt of
such corporation, shares of the capital stock,
notes, bonds or other evidences of debt is-

sued by any other stock corporation engaged
in another line of business unless authorized
by law to make such exchange.

Is guilty of a misdemeanor.

Misconduct of of&cers and directors of stock
corporations.

§ 010. An officer or director of a stock cor-
poration who:

1. Issues, participates in issuing, or con-
cui-s in a vote to issue any increase of its

capital stock beyond the amount of the capi-
tal stock thereof, duly authorized by or in
pursuance of law; or,

2. Sells, agrees to sell, or is directly or
indirectly interested in the sale of any share
of stock of such corporation, or in any
agreement to sell the same, unless at the time
of such sale or agreement he is an actual
owner of such share;

Is guilty of a misdemeanor, punishable by
imprisonment for not less than six months, or
by a fine not exceeding five thousand dollars,

or by both.

Misconduct of oflB.cers and employes of
corporations.

§ 611. A director, officer, agent or employe
of any coi-poration or joint-stock association
who:

1. Knowingly receives or jwssesses himself
of any of its property otherwise than in pay-
ment for a just demand, and with intent to

defraud, omits to make or to cause or direct
to lie made a full and true entry thereof in
its books and accounts; or,

2. Concurs in omitting to make any ma-
terial entry thereof; or,

3. Knowingly concurs in making or pub-
lishing any written report, exhibit or state-

ment of its affaii-s or pecuniary condition,
containing any material statement which is

false; or,

4. Having the custody or control of its

books, willfully refuses or neglects to make
any proper entry in the stock book of such
corporation as required by law, or to ex-

hibit or allow the same to be inspected and
extracts to be taken therefrom by any per-

son entitled by law to inspect the same or to

take extracts therefrom; or,

5. If a notice of an application for an in-

junction aft'ecting the property or business of

such joint-stock association or coiijoratiou

is seiwed upon him, omits to disclose the fact

of such sei-vice and the time and place of
such application to the other directors, officers

and managers thereof; or,

6. Refuses or neglects to make any report
or statement lawfully required by a public
officer;

Is guilty of a misdemeanor.

Misconduct of corporate elections.

§ 613. Any person who:
1. Votes or issues a proxy to vote at any

meeting of the stockholders or bondholders,

or both, of a stock corporation, upon any
stock or bond, if the person in whose behalf
such vote is given shall not then have the

title to the stock represented by such cer-

tificate or to such bond, and shall not have
it in his possession or control, notwifh-

standing such stock or bond shall then
stand on the books of such corporation in the

name of the person in whose behalf such
vote is given; or,

2. Being entitled to vote at such meeting,

sells his vote or issues a proxy to vote to any
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person for any sum of money or thing of
value; or,

3. Acts as an inspector of election at any
such meeting and violates an oath taken by
him, in pursuance of law as such inspector,
or violates the provisions of an oath required
by law to be talcen by him as such inspector,

or is guilty of any dishonest or coiTupt con-
duct as such inspector;

Is guilty of a misdemeanor.

Presumption of knowledge of corporate
condition and business and of assent
thereto by directors; definition.

§ 614. It is no defense to a prosecution for

a violation of a provision of this chapter, that

the coi-poration is a foreign coiiJoration if it

carries on business or Iveeps an office there-

for in this State.

The term " director " as used in this chap-
ter includes any of the persons having, by
law, the direction or management of the af-

fairs of a corporation, by whatever name
described.
A director of a coi-poration or joint-stock

association is deemed to have such a knowl-
edge of the affairs of the corporation or as-
sociation as to enable him to determine
whether any act, proceeding or omission of
its directors is a violation of this chapter. If
present at a meeting of the directors at which
any act, proceeding or omission of such
directors in violation of this chapter occurs,
he must be dee,ned to have concun-ed therein,
unless he at the time causes or in writing
requires his dissent therefrom to be entered
on tlie minutes of the directors. If absent
from such meeting, he must be deemed to
have concun-ed in any such violation, if the
facts constituting such violation appear on
the record or minutes of the proceedings of
the board of directors, and he remains a
director of the corporation for six months
thereafter without causing or in writing re-

quiring his dissent from such violation to
be entered on such record or minutes.
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PART VII.

PROVISIONS OF THE CODE OF CRIMINAL PROCEDURE.

Sec. 675. Summons.
676. Form of summons. *

677. When and how served.

678. Examination of the charge.

679. Certificate of the magistrate, and return

thereof -with the depositions.

680. Grand jury may proceed as in the case

of a natural person.

681. Bringing an indicted corporation into

court.

682. Fine, on conviction, how collected.

Sununons.

§ 675. Upon an information asainst a cor-

poration, the majiistrate must issue a sum-
mons, signed by him. with his name of office,

requiring the corporation to appear before
him, at a specified time and place, to answer
the charge; the time to be not less than ten
dajs after the issuing of the summons.

Form of summons.

§ 676. The summons must be in substan-
tially the following foi'm:

" County of Albany, (or as the case may be)
" In the name of the People of the State

of New York:

"To the (naming corporation):

You are hereby summoned to appear before
me, at (naming the place,) on (specifying the
day and hour), to answer a charge made
against you, upon the informatioin of A. B.,

for (designating the offense, generally.)
" Dated at the city, or ' town,' of ..... the

day of 18...
G. H.,

Justice of the peace."
(Or as the case may be.)

When and how served.

§ 677. The summons must be served at

least five days before the day of appearance
fixed therein, by delivering a copy thereof
and showing the original to the president, or
other head of the corporation, or to the sec-
retary, cashier, or managing agent thereof.

Examination of the charge,

§ 678. At the time appointed in the sum-
mons, the magistrate must proceed

,
to in-

vestigate the charge, in the same manner as
in the case of a natural person brought before
him, so far as those proceedings are appli-
cable.

Certificate of the magistrate, and return,
thereof with the depositions.

§ 679. After hearing the proofs, the magis-
trate must certify upon the depositions, either
that there is or is not sufficient cause to be-
lieve the coHJoration guilty of the offense
charged, and must return the depositions and
certificate, in the manner prescribed in sec-
tion two hundred and twenty-one.

Grand jury may proceed as in. the case
of a natural person.

§ 680. If the magistrate return a certificate

that there is sufficient cause to believe the
corporation guilty of the offense charged, the
grand jury may proceed, thereon, as in the
case of a natural person held to answer.

Bringing an indicted corporation into
court.

§ 681. When an indictment is filed against
any corporation, sucli corporation must be
arraigned thereon, and the court acquires ju-

risdiction over the corporation, in the man-
ner following:

1. The clerk of the court wherein such
indictment is found, or to which it is sent or
removed, or the district attorney of the
couuty, must issvie a summons signed by him
with his name of otfice, requiring such cor-
poration to appear and answer the indictment
by a demurrer or written plea to be verified

in like manner as a pleading in a civil

action, at a time and place to be specified in

such summons, such time to be not less than
five days after the issue thereof. The sum-
mons may be substantially in the following
form

:

Supreme Court, County of (state

the proper county or court as the case
may be.)

The People of the State of New York

V.

The A. B. Company.

Y'ou are hereby summoned to appear in this

cotut and, by demurrer or plea in writing

duly verified, answer an indictment filed

against you by the grand jury of this county,

on the . . day of charging you with the
crime of (designating the offense generally),

at a term of the supreme court (or as the case

may be) of this county, at (naming the place)

on (stating tlie day and hour) and in case of



'NEW yoee:. 87

Code of Criminal Procedure — § 682.

your failure to so appear and answer, judg-
ment will be pronounced against you.

Dated at the city (or town) of
the day of , 18...

C. U.
District Attorney.

(or by order of the court, E. F., Clerk, as the
case may be.)

2. The summons must be served at least
four days before the appearance fixed there-
in, in the same manner as is provided for
the service of a summons upon a corporation
in a civil action; and if the corporation does
not appear in the manner and at the time and
place specified in the summons, judgment
must be pronounced against it.

3. Nothing contained in this section shall

be construed as preventing the appearance of

a corporation by counsel to answer an indict-

ment, without the issuance or service of the
summons as above provided. And when

an indictment shall have been filed against a
corporation it may voluntarily appear and
answer the same by counsel duly authorized
to so appear for it; in which case the court
acquires full jurisdiction over the corporation
in the same manner as if the summons had
been issued and served.

Fine on conviction, how collected.

§ GS2. When a fine is imposed upon a
corporation upon conviction, it may be col-
lected in the same manner as a judgment in a
civil action, and if an execution issued upon
such judgment be returned unsatisfied, the
district attorney of the county may thereupon
bring an action in the name of the People of
the State of New Yorlv, to procure a judg-
ment sequestrating the property of the cor-
poration, as provided by the Code of Civil
Procedure.
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PART VIII.
PROVISIONS OF THE CODE OF CIVII PEOCEDUEE.

Sec. 341. Domestic corporation, when deemed
resident.

379. Limitation of action to redeem from

mortgage.

380. Otlier periods of limitation.

381. Wittiin twenty years.

382. 'U'ithin six years.

383. Within three years.

384. Within two years.

385. Within one year.

386. When cause of action accrues on cur-

rent account.

399. Attempt to commence action in a court

of record.

400. In a court not of record.

431. How personal service of summons made
upon a domestic corporation.

432. Id.; upon a foreign corporation.

433. Service of process, etc., to commence a

special proceeding.

434. Proof of service of summons, how
made.

438. Cases in which service of summons by
publication may be ordered.

439. Papers upon which order for publica-

tion may be made.
525. Verification of pleading by corporation,

how and by whom made.
526. Form of aflBdavit of verification.

603. Injunction; when right thereto depends
upon the nature of the action.

•604. When right thereto depends upon ex-

trinsic facts.

635. Warrant of attachment; in what ac-

tions granted.

636. What must be shown to procure war-
rant.

644. Sheriff must attach property of defend-

ant.

645. What interest in real property may be
attached.

646. Attachment of unpaid subscription to

foreign corporation.

647. Id.; interest in corporation.

648. Id.; bond, note, etc.

. 649. How property attached.

650. Certificate of defendant's interest to be
furnished.

651. Person refusing certificate may be ex-

amined.
707. Only attached property bound when

summons not personally served.

839. Admission by member of corporation.

929. Book of foreign corporation; when evi-

dence.
930. When copy thereof is evidence.

931. How copy thereof to be verified.

2862. General civil jurisdiction of justi(5e of

the peace.

Sec. 2863. No jurisdiction in certain cases.

2865. Action may be brought by or against a
corporation.

2869. In what town action must be brought.
2879. Service of summons on a corporation.

3268. When defendant in a court of record
may require security for costs.

3343. Definition of domestic and foreign cor-

poration.

Domestic corporation, when deemed resi-
dent.

§ 341. For the purpose of determining the
jurisdiction of a county court, in either of
the cases specified in the last section a
domestic corporation or joint-stock associa-
tion, whose principal place of business is

established, by or pursuant to a statute, or
liy its articles of association, or is actually
located within the county, is deemed a resi-

dent of the county, and personal service of a
summons made within the county, as pre-

scribed in this act, or personal service of a
mandate, whereby a special proceeding is

commenced, made within the county, as
prescribed in this act for personal service of
a summons, is sutficient service tliereof upon a
domestic coriwratiou, wherever it is located.

Limitation of action to redeem from mort-
gage.

§ 379. An action to redeem real property
from a mortgage, with or without an account
of rents and profits, may be maintained by
the mortgagor, or those claiming under him,
against the mortgagee in possession, or those
claiming under him, unless he or they have
continuously maintiained an adverse posses-
sion of the mortgaged premises, for twenty
years r.frer the breach of a condition of the
mortgage, or the non-fulfillment of a cove-
nant therein contained.

Other periods of liinitation.

§ 380. The following actions must be com-
menced within the following periods, after

the cause of action has accrued.

Within twenty years.

§ 381. (Amended by ch. 416 of 1877.)

Within twenty years:

An action upon a sealed instrument.
But where the action is brought for breach

of a covenant of seizin, or against incum-
brances, the caase of action is for the pur-

poses of this section only, deemed to have
accrued tipon an eviction, and not before.
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Within six years.

§ 882. (Amended by ch. 416 of 1877, and
by ch. 422 of 1877.) Within six years:

1. An action upon a contract obligation or
liability, express or implied; except a jiulg-
meut or scaled instniment.

2. An action to recover upon a liability,
created by statute; except a jienalty or for-
feiture.

3. An action to recover damages for an
injury to property, or a personal injury; ex-
cept in a case where a different period is ex-
pressly prescribed in this chapter.

4. An action to recover a chattel.

5. An action to procure a judgment, other
than for a sum of money, on the ground of
fraud, in a case which, on the thirty-first

day of December, eighteen hundred and
forty-six, was cognizable by the court of
chancery. The caxise of action, in such a

case, is not deemed to have accrued, until
the discovei-y, by the plaintiff, or the person
under whom he claims, of the facts con-
stituting the fraud.

6. An action to establish a will. Where
the will has been lost, concealed, or de-
stroyed, the cause of action is not deemed
to have accrued, until the discovery, by the
plaintiff, or the person under whom he
claims, of the facts upon which its validity

depends.
7. An action upon a judgment or decree,

rendered in a court not of record, except
where a transcript shall be filed, pursuant to

section thirty hundred and seventeen of this

act, and also, except a decree hei-etofore ren-

dered in a surrogate's court of the State. The
cause of action, in such a case, is deemed to

have accrued when final judgment was ren-

dered. (Amended bv ch. 307 of 1894.) Took
effect April 17, 1894.)

Within three years.

« 383. (Amended by ch. 416 of 1877.)

Within three years:
1. An action against a sheriff, coroner, con-

stable or other oflicer, for the non-payment
of money collected upon an execution.

2. An action against a constable, upon any
other liability incurred by hirri, by doing an
act in his official capacity, or by the omis-

sion of an official duty; except an escape.

3. An action upon a st^atute. for a penalty

or forfeiture, where the action is given to

the person aggrieved, or to that person and
the people of the State: except where the

statute imposing it prescribes a different

limitation.

4. An action against an executor, adminis-

trator, or receiver, or against the trustee of

an insolvent debtor, appointed, as prescribed

by law, in a special proceeding instituted

in a court or before a judge, brought to re-

cover a chattel, or damages for taking, de-

taining, or injuring personal property by the

defendant, or the person whom he represents.

5. An action to recover damages for a
pei'sonal injury, resulting from negligence.

Within two years.

§ 384. Within two years:
1. An action to i*ecover damages for libel,

slander, assault, battery, seduction, criminal
conversation, false imprisonment or mali-
cious prosecution.
2. An action upon a statute, for a forfeiture

or penalty to the people of the State.

(Amended by ch. 335 of 1896. In effect April
20, 1896.)

Within one year.

§ 385. Within one year:
1. An action against a sheriff or coroner,

upon a liability incurred by him, by doing
an act in his otficial capacity, or by omission
of an official duty, except the non-payment
of money collected upon an execution.

2. An action against any other officer, for

the escape of a prisoner, ari-ested or impris-

oned by virtue of a civil mandate.

When cause of action accrues on a current
account.

§ 386. In an action brought to recover a
balance due upon a mutual, open, and cur-

rent account, where there have been recipro-

cal demands between the parties, the cause
of action is deemed to have accrued from
the time of the last item, proved in the
account on either side.

Attempt to commence action in a court

of record.

§ 399. An attempt to commence an action,

in a court of record, is equivalent to the com-
mencement thereof against each defendant,

within the meaning of each provision of thi&

act, which limits the time for commencing
an action, when the summons is delivered,

with the intent that it shall be actually

served, to the sheriff', or, where the sheriff

is a party, to a coroner of the coimty, in

which that defendant or one of two or more
codefendants, who are joint contractors, or

otherwise united in interest with him, re-

sides or last resided; or, if the defendant is a
coiToration, to a like officer of the county,

in which it is established l)y law. or wherein

its general business is or was last transacted,

or wherein it keeps or last kept an office for

the transaction of business. But in order to

entitle a plaintiff to the benefit of this sec-

tion, the deliveiT of the summons to an offi-

cer must be followed, within sixty days

after the expiration of the time limited for

the actual commencement of the action, by
personal service thereof upon the defendant

sought to be charged, or by the first publi-

cation of the summons, as against that de-

fendant, pursuant to an order for service

upon him in that manner.
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Id.; in a court not of record.

§ 400. The last section, excluding the pro-

vision requiring a publication or service of

the snmmous within sixty days, applies to

an attempt to commence an action in a court

not of record, where the summons is deliv-

ered to an officer authorized to serve the

same, within the city or town wherein the

person resides, or the coi-poration is lo-

cated, as specified in that section; provided
that actual service thereof is made with due
diligence.

How personal service of summons made
upon a domestic corporation.

§ 431. Personal service of the summons
upon a defendant, being a domestic corpora-

tion, must be made by delivering a copy
thereof, within the State as follows:

1. If the action is against the mayor, alder-

man,* and commonalty of the city of New
Yorlv, to the mayor, comptroller, or counsel

to the con^oration.

2. If the action is against any other city,

to the mayor, treasurer, counsel, attorney or

clerk; or, if the city lacks either of those offi-

cers, to the officer performing corresponding
functions, under another name.

3. In any other case, to the president or

otlier head of the coiiioratiou, the secretary

or clerk to the coi-poration, the cashier, the

treasurer, or a director or managing agent.

The general superintendent of the work of

operating the lines of a telephone and telegraph

company was held to be the managing agent in

the American Telephone and Telegraph Co. Bar-

rett V. American Telephone & Telegraph Co., 138

N. Y. 491; 34 N. E. Rep. 289. A division super-

intendent whose orders govern all the servants

and agents of the company was held to be a man-
aging agent within the meaning of this section in

Rochester, etc., R. R. Co. v. N. Y., L. E. & W.
R. R. Co., 72 Hun, 602. Service upon the vice-

president was held sutBcient in Balmford v. Grand
Lodge A. O. U. W., 16 Misc. Rep. 4. Service upon"

the president de facto gives jurisdiction. Still-

man V. Associated Lace Makers Co., 14 Misc.

Rep. 503. A telegraph operator is not a manag-
ing agent. Jepson v. P. C. T. Co., 20 N. Y.

JSupp. 300; nor is a baggage master. Flynn v.

Hudson R. R. Co., 6 How. Pr. 308; nor an em-
ploye who merely attends to the publication of

a periodical issued by the corporation. Ruland
v. Canfield Publishing Co., 10 N. Y. Supp. 913;
nor a person employed to superintend any un-
completed portion of the track of a railroad, hav-
ing no authority to make contracts generally and
no control of the affairs of the company or of its

books. Emerson v. Auburn & O. L. R. R. Co., 13
Hun, 150. Service upon a person known to have
been the president of a corporation but who had
previously resigned his office and at the time of
service had no connection with the company, is

• So In the original.

not sufl:cient service upon the company. Bu-
chanan V. Prospect Park Hotel Co., 14 Misc. Rep.
435.

Id.; upon a foreign coi-poration.

§ 432. (Amended by ch. 416 of 1877.) Per-
sonal service of a summons, upon a defend-
ant, being a foreign cori^oration, must be
made by delivering a copy thereof, within
the State, as follows:

1. To the president, treasurer, or secretaiy;
or, if the corporation lacks either of those
officers, to the officer performing correspond-
ing functions, under another name.

2. To a person designated for the purpose
by a writing, under the seal of the corpo-
ration, and the signature of its president,
vice-president, or other acting head, accom-
panied with the written consent of the person
designated, and filed in the office of the sec-
retary of State. The designation must spe-
cify a place, within the State, as the office or
residence of the person designated; and, if

it is within a city, the street and the street
number, if any, or other suitable designation
of the particular locality. It remains in force,

until the filing in the same office of a written
revocation thereof, or of tlie consent, exe-
cuted in lilie manner; but the person desig-
nated may. from time to time, change the
place specified as his office or residence to
some other place within the State, by a writ-

ing, executed by him, and filed in like man-
ner. The secretary of State may require the
execution of any instrument, specified in this

section, to be authenticated as he deems
proper, and he may refuse to file it with-
out such an authentication. An exemplified
copy of a designation so filed, accompanied
with a certificate that it has not been re-

voked, is presumptive evidence of the exe-
cution thereof, and conclusive evidence of
the authority of the officer executing it.

3. If such a designation is not in force, or
if neither tlie person designated, nor an offi-

cer specified in subdivision first of this sec-

tion, can l>e found with due diligence, and
the coiiwration has property within the State,

or the cause of action arose therein; to the
cashier, a director, or a managing agent of

the coiiDoration, within the State.

Service under subdivision 1 of this section

may be made on the president of a foreign cor-

poration, although it has no property here and
the president is merely passing through the State

with his family. Pope v. Terre Haute C. & M.
Co., 87 N. Y. 137; Porter v. Sewall C.ar Heat
Co., 23 Abb. N. C. 233; 7 N. Y. Supp. 166. Ser-

vice on the secretary of a foreign corporation
within the State is suflScient, although the cor-

poration has no property here and the cause of
action did not arise here. Miller v. Jones, 67
Hun, 281. A person who accepts whatever cash
a foreign corporation received within this State,

is its cashier within the meaning of subdivision
3 of this section. McCullough v. Paillard Non-
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Magnetic Watch Co., 27 Civ. Pro. Rep. 386.

As to what constitutes a managing agent upon
whom service can be made under subdivision 3,

see Brewster v. Mich. Central R. R. Co., 5 How.
183; Palmer v. Chicago Even. Post Co., 85 Hun,
403; 66 N. Y. St. Rep. 476; Color v. Pittsburgh

Bridge Co., 84 Hun, 285; Redlugton v. Mariposa
S. & M. Co., 19 Id. 405. Service cannot be made
under this section on a person employed merely

to sell tickets for a foreign railroad corpora-

tion. Doty V. Mich. Central R. R. Co., 8 Abb.
427; nor on an assistant secretary whose duty
merely consists in making such records as he is

directed to make. Sterett v. Denver & R. G. R.

R. Co., 17 Hun, 316; nor on a person employed
to take charge of a branch oflBce, but having
nothing to do with the general business of the

company. Redlugton v. Mariposa S. & M. Co.,

19 Hun, 405; nor on a president who has resigned

at the time service is made. Ervin v. Oregon S.

M. Co., 22 Hun, 598.

Service of process, etc., to commence a
special proceeding.

§ 433. The provisions of tliis article, relat-

ing to the mode of service of a summons,
apply likewise to the service of any pro-

cess or other paper wherehy a special
proceeding is commenced in a court, or be-
fore an officer, except a proceeding to punish
for contempt, and except where special pro-

vision for the service thereof is otherwise
made by law.

Proof of service of summons, how made.

§ 434. Proof of service, as prescribed in

this article, must be made by affidavit, except
as follows:

1. If the seiwice was made by the sheriff,

it may be proved by his certificate thereof.

2. If the defendant served is an adult, who
has not been judicially declared to be incom-
petent to manage his affairs, the service may
be proved by a written admission, signed by
him, and either acknowledged by him, and
certified in like manner as a deed to be re-

corded in the county, or accompanied with

the affidavit of a person, other than the plain-

tiff, showing that the signature is genuine.

A certificate, admission, or affidavit of ser-

vice of a summons, must state the time and

place of service. A written admission of the

service of a summons, or a paper accompany-

ing the same imports, unless otherwise ex-

pressly stated therein, or otherwise plainly to

be inferred from its contents, that a coi)y

of the paper was delivered to the person

signing the admission.

A sheriff's certificate Is defective when it omits

to mention the cause in which it is served.

Litchfield v. Burwell, 5 How. 241; but a slight

mistake in the name of a defendant who is de-

scribed in the certificate as a defendant, does

not Impair the validity of such certificate. Miller

V. Brenham, 68 N. Y. 83. It is Immaterial that

admission acknowledges service of a copy of the
summons instead of the summons Itself. Maples
v. Mackey, 15 Hun, 533.

Cases in which service of summons by
publication may be ordered.

§ 438. (Amended by ch. 542 of 1879.) An
order, directing the service of a summons
upon a defendant, without the State, or by
publication, may be made in either of the
following cases:

1. Where the defendant to be served is a
foreign corporation: * * *

6. Where the defendant is a resident of
the State, or a domestic corporation; and an
attempt was made to commence the action
against the defendant, as required in chapter
fourth of this act, before the expiration of

the limitation applicable thereto, as fixed in

that chapter; and the limitation would have
expired within sixty days next preceding the

application, if the time had not been extended
by the attempt to commence the action.

7. Where the action is against the stock-

holders of a coriwration, or joint-stock com-
pany, and is authorized by a law of the State,

and the defendant is a stockholder thereof.****** *

A national bank located in another State is a

foreign corporation. Cook v. State National Bank,

52 N. Y. 96. To authorize the granting of an

order for service by publication, the complaint

must state facts constituting a cause of action

against the defendant of which the court has

jurisdiction. Paget v. Stevens, 143 N. Y. 172; 38

N. E. Rep. 273; 62 N. Y. St. Rep. 193.

Papers upon which order for publication
may be made.

§ 439. (Amended by ch. 416 of 1877 and
by ch. 542 of 1879.) The order must be
founded upon a verified complaint, showing
a sufficient cause of action against the de-

fendant to be served, and proof by affidavit

of the additional facts required by the last

section; and also, where the application is

made upon the ground that the defendant
is a foreign corporation, or not a resident

of the State, or in a case specified in subdi-

vision fourth, fifth or seventh of the last

section, that the plaintiff has been or will

be unable, with due diligence, to make per-

sonal sen-ice of the summons.

Verification of pleading by corporation,

how and by whom made.

§ 525. (Amended by ch. 542 of 1879.) The
verification must be made by the affidavit of
the party, or, if there are two or more par-

ties united in interest, and pleading together,

by at least one of them, who is acquainted
with the facts, except as follows:

]. ^\'here the party is a domestic corpora-
tion, the verification must be made by an
officer thereof. • *
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3. Where the party is a foreign corpora-
tion, or where the party is not within the

county where the attorney resides, or, if

the latter is not a resident of the State, the
county where he has his office, and capable
of making the affidavit; or. if there are two
or more parties united in interest, and plead-
ing together, where neither of them, ac-

quainted with the facts, is within that county,

and capable of making the affidavit; or where
the action or defense is founded upon a

written instrument for the payment of money
only, which is in the possession of the agent
or the attorney; or where all the material al-

legations of the pleading are within the per-

sonal knowledge of the agent or the attorney:

in either case the verification may be made
by the agent of or the attorney for the party.

A director of a domestic corporation may
verify Its answer. Bigelow v. Whitehall Mfg. Co.,

1 City Ct. Rep. 138. One who is the duly au-

thorized agent of the company to acquire real

estate. Is an officer of the company within the

meaning of this section. In re St. Lawrence &
Adirondack R. R. Co., 133 N. Y. 270; 31 N. E.

Rep. 218; 45 N. Y. St. Rep. 207.

Form of affidavit of verification.

§ 526. The affidavit of verification must be
to the effect, that the pleading is true to
the knowledge of the deponent, except as
to the matters therein stated to be alleged on
information and belief, and that as to those
matters he believes it to be true. Where it

is made by a person, other than the party, he
must set forth, in the affidavit, the grounds
of his belief, as to all matters not stated
upon his knowledge, and the reason why it

is not made by the party.

A verification by an officer of a corporation
need not set forth the grounds of his belief as
to matters not stated upon his knowledge. The
form of verification is the same as that of a
party to the action. American Insurance Co. v.

Bankers & M. Telegraph Co., 13 Daly,. 200;
Glaubensklee v. Hamburg & American Packet
Co., 9 Abb. 104.

Injunction, when right thereto depends
upon the nature of the action.

§ 603. WTiere it appears, from tlie com-
plaint, that the plaintiff demands, and is enti-
tled to a judgment against the defendant,
restraining the commission or continuance
of an act, the commission or continuance of
which, during the pendency of the action,
would produce injury to the plaintiff, an
injunction order may be granted to restrain
it The case, provided for in this section, is

described in this act. as a case where the
right to an injunction depends upon the na-
ture of the action.

Id.; when rigM thereto depends upon ex-
trinsic factu.

§ 604. (Amended by ch. 416 of 1877.) In
either of the following cases, an injunction
order may also be granted in an action:

1. Where it appears, by aftidavit, that the
defendant, during the pendency of the action,
is doing, or procuring, or suffering to be
done, or threatens, or is about to do, or to
procure, or suffer to be done, an act, in vio-

lation of the plaintiff's rights, respecting the
subject of the action, and tending to render
the judgment ineft'ectual. an injunction order
may be granted to restrain liim therefrom.

2. Where it appears, by affidavit, that the
defendant, during the pendency of the ac-
tion, threatens, or is about to remove, or to
dispose of his property, with intent to de-
fraud the plaintiff, an injunction order may
be granted, to restrain the removal or dispo-
sition.

Warrant of attachment, in what actions
gi'anted.

§ 635. A warrant of attachment against the
property of one or more defendants in an ac-
tion, may be gi'anted upon the application

of the plaintiff, as specified in the next sec-

tion, where the action is to recover a sum
of money only, as damages for one or more
of the following causes:

1. Breach of contract, expi'ess or implied,
other than a contract to marry.

2. Wrongful conversion of personal prop-
erty.

3. An injury to person or property in con-

sequence of negligence, fraud or other
wrongful act. (Amended by ch. ^6 of 1895.

To take effect January 1, 1896.)

What must be shown to procure warrant.

§ 636. To entitle the plaintiff to such a
wan-ant he must show, by affidavit, to the
satisfaction of the judge granting the same,
as follows:

1. That one of the causes of action speci-

fied in the last section exists against the
defendant. If the action is to i-ecover dam-
ages for breach of a contract, the affidavit

must show that the plaintiff is entitled to

recover a sum stated therein, over and above
all countei'claims known to him.

2. That the defendant is either a foreign

coiporation or not a resident of this State;

or, if he is a natural person and a resident

of the State, that he has departed therefrom,
with intent to defraud his creditors, or to

avoid . the service of a summons, or keeps
himself concealed therein with the like in-

tent; or, if the defendant is a natural person,

or a domestic corporation, that he or it has
removed, or is about to remove, property
from the State, with intent to defraud his

or its creditors; or has assigned, disposed
of, or secreted, or is alx)ut to assign, dispose
of, or secrete property, with the like intent;
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or, where, for the purpose of procuring
credit, or the extension of credit, the de-
fendant has made a false statement in writ-
ing, under his own hand or signatui'e, or
under the hand or signature of a duly au-
thorized agent, made with his knowledge
and acquiescence as to his financial respon-
sibility or standing; or, where the defendant
being an adult and a resident of the State.

has been continuously without the United
States for more than six months next before
the granting of the order of publication of

the summons against him, and has not made
a designation of a person upon whom to

serve a summons in his own behalf, as pre-

scribed in section four hundred and thirty

of this act; or a designation so made no
longer remains in force; or service upon
the person so designated cannot be made
within the State, after diligent effort.

(Amended bv ch. 578 of 1895. In effect Sep-
tember 1, 1895.)

A warrant of attachment procured by a for-

eign corporation may be vacated if it does not

appear in tlie papers that the corporation has
complied with section 15 of the General Corpora-
tion Law requiring it to obtain a certificate of

authority from the secretary of State that it

has complied with all the requirements of law
authorizing it to do business in this State. Saw-
yer Lumber Co. v. Bussell, 84 Hun, 114.

Sheriff must attach property of defendant.

§ C^44:. (Amended by ch. 410 of 1877.) The
sheriff must immediately execute the war-
rant, by levying upon so much of the per-
sonal and real property of the defendant,
within his county, not exempt from levy and
sale by virtue of an execution, as will satisfy

the plaintiff's demand, with the costs and
expenses. He must take into his custody all

books of account, vouchers, and other papers,
relating to the personal property attached,
and all evidences of the defendant's title to

the real property attached, which he must
safely keep, to be disposed of, as prescribed
in this title. The sheriff, to whom a war-
rant of attachment is delivered, may levy,

from time to time, and as often as is neces-
sary, until the amount, for which it was
issued, has been secured, or final judgment
has been rendered in the action, notwith-
standing the expiration of his term of office.

"What interest in real property may be at-

tached.

§ 645. The real property, which may be
levied upon by virtue of a Avarrant of at-

tachment, includes any interest in real proi>
erty. either vested or not vested, which is

capable of being anenated by the defendant.

Attachment of unpaid subscription to

foreign corporation.

§ G4G. Under a warrant of attachment
against a foreign corporation, other than a

85

corporation created by or imder the laws of
the United States, the sheriff may levy upou
the sum remaining unpaid upon a subscrip-
tion to the capital stock of the corporation,
made by a person within the covmty; or
upon one or more shares of stock therein,

held by such a person, or transferred by
him. for the purpose of avoiding pajniient
thereof.

Id..; interest in corporation-

§ G47. The rights or shares which the de-
fendant has in the stock of an association
or coi"poration, together with the interest and
profits thereon, may be levied upon; and
the sheriff's certificate of the sale thereof
entitles the purchaser to the same rights

and privileges, with respect thereto, which
the defendant had, when they were so at-

tached.

Id.; bond, note, etc.

§ OiS. (Amended by ch. 416 of 1876.) The
attachment may also be levied upon a cause
of action arising upon contract; including a
bond, promissory note, or other instrument
for the payment of money only, negotiable,

or otherwise, whether past due. or yet to

become due. executed by a foreign or do-

mestic government. State, county, public offi-

cer, association, municipal or other corpora-

tion, or by a private person, either within
or without the State; which belongs to the
defendant, and is found within the county.
The levy of the attachment thereupon is

deemed a levy upon, and a seizure and at-

tachment of, the debts represented thereby.

How property attached.

§ 649. A levy under a warrant of attach-
ment must be made as follows:

1. Upon real property, by filing with the
clerk of the county Avhere it is situated, a
notice of the attachment, stating the names
of the parties to the action, the amount of

the plaintift"s claim, as stated in the warrant,
and a description of the particular property
levied upon. The notice must be subscribed
by the plaintiff's attorney, adding the oflice

address; and must be recorded and indexed
by the clerk, in the same book, in like

manner, and with like effect, as a notice of

the pendency of an action.

2. Upon the personal property capable of

manual delivery, including a bond, a prom-
issory note, or other instrument for the pay-
ment of money, by taking the same into the

sherift"s actual custody. He must thereupon,

without delay, deliver to the person from
whose possession the property is taken, if

any. a copy of the warrant, and of the affi-

davits upon which it was granted.

3. T'pon other personal property, by leav-

ing a certified copy of the warrant, and a
notice showing tJie property attached, with
the pei-son holding the same; or, if it consists
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of a demand, other tliau as specified in the

last subdivision, with the person against
whom it exists; or, if it consists of right or
share in the stock of an association or cor-

poration, or interest or profits thereon, with
the president, or other head of the associa-

tion or corporation, or the secretary, cashier,

or managing agent thereof.

4. Fpon propei'ty discovered in any ac-

tion brought as prescribed in subdivision two
of section six hundred and fifty-five of this

act, by entering in the proper clerk's oflice,

the judgment rendered in said action, and
thereafter levying on said property in the
manner prescribed in subdivisions one, two
find three of this section. (Amended by chs.

542 of 1879 and 504 of 1889.)

Certificate of defendant's interest to be
fui^nished.

§ 650. Upon the application of a sheriff,

holding a warrant of attachment, the presi-

dent or other head of an association oi cor-

poration, or the secretary, cashier, or man-
aging agent thereof, or a debtor of the de-

fendant, or a person holding property, in-

cluding a bond, promissory note, or other
instrument, for the payment of money, be-

longing to the defendant, must furnish to

the slieriff a certificate, under his hand, spe-

cifying the rights or number of shares of

the defendant, in the stock of the association
or corporation, with all dividends declared,

or incumbrances thereon; or the amount, na-
ture, and description of the property held for

the benefit of the defendant, or of the de-
fendant's interest in property so held, or of

the debt or demand owing to the defendant
as the case requires.

Person refusing certificate may be ex-
amined.

§ 651. If a person, to whom application is

made, as prescribed in the last section, re-

fuses to give such a certificate: or if it is

made to appear, by affidavit, to the satisfac-

tion of the court, or a judge thereof, or tlie

county judge of the county to which the
warrant is issued, that there is reason to

suspect that a certificate given by him is

untrue, or that it fails fully to set forth
the facts required to be shown thereby;
the court or judge may make an or-

der directing him to attend, at a specified

time, and at a place within the county to

which the warrant is issued, and submit to

an examination under oath, concerning the
same. The order may, in the disci'etion of
the court or judge, direct an appearance be-

fore a I'eferee named therein.

Only attached property bound when, sum-
m.ons not personally served.

§ 707. (Amended by ch. 416 of 1877.)

^Yhere a defendant who has not appeared
is a non-resident of the State, or a foreign

coi'poration, and the summons was served
without the State, or by publication, pursu-
ant to an order obtained for that purpose,
as prescribed in chapter fifth of this act,

the judgment can be enforced only against
the property which has been levied upon,
by virtue of the warrant of attachment, at
the time when the judgment is entered. But
this section does not declare the effect of
sucli a judgment, with respect to the appli-
cation of any statute of limitation.

Admission by member of corporation.

§ 839. The admission of a member of an
aggi'egate coi'poration, who is not a party,
shall not be I'eceived as evidence against the
corporation, unless it was made concerning
and while engaged in a transaction in which
he was the authorized agent of the corpo-
ration.

Book of foreign corporation, when evi-
dence.

§ 929. Where a party wishes to prove an
act or transaction of a foreign corpoi-ation;

the l)ook or books of the corporation may
be used for that purpose, as presumptive evi-

dence, whether any or all of the parties are
or are not members of the cori^oration.

"When copy thereof is evidence.

§ 930. If an original book is not produced
at the trial, as prescribed in the last section,

a copy thereof, or of an entry therein, veri-

fied as prescribed in the next section, may
be used, with like effect as the original boolc;

provided that the party, intending to use
the copy, gives the adverse party at least

ten days' notice of his intention, specifying
briefly the nature of the evidence proposed
to lie given. But this and tlie next section

do not apply, where the foreign coiiDoration

is a party to the action, and seeks to prove
its own act or transaction, in its own behalf.

How copy thereof to be verified.

§ 931. The copy must be verified by the
deposition, taken as prescribed by law, or
the oral testimony, taken at the trial, of the
person who made it. or of a person who has
examined and compai'ed it with the original

book, or the entry therein. The witness miist
testify that the copy produced is correct;,

that he made it, or compared it witli the orig-

inal; and that he then knew that the original

book so copied, or containing the entry, was
the book of the coi'poration; or that it was
then acknowledged to him to be such, by an
oflieer or receiver of the corporation, or a
person having the custody thereof, naming
the person who made the aclvnowledgmout;
and he must specify where, and in whose
custody, the original was then kept.
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Greneral civil jurisdiction of justice of
the peace.

§ 2SG2. Except as otbei-n-ise prescribed in
the next section, a justice of the pea'ce has
jurisdiction of the following civil actions:

1. An action to recover damages upon or
for breach of a contract, express or implied,
other than a promise to marry, where the
sum claimed does not exceed two hundred
dollars.

2. An action to recover damages for a per-
sonal injury, or an injury to property, where
the sum claimed does not exceed two hun-
dred dollars.

3. An action for a fine or penalty, not ex-
ceeding two himdred dollars.

4. An action upon a bond conditioned for
the payment of money, where the sum
claimed to be due does not exceed two hun-
dred dollars; the judgment to be rendered
for the sum actually due. Where the sum se-

cured by the bond is to be paid in instal-

ments, an action may be brought for each
instalment, as it becomes due.

5. An action upon a surety bond, taken, by
any justice of the peace.

6. An action upon a judgment rendered in

a court of a justice of the peace, or in a dis-

trict court of the city of New York, or in a
justices' court of a city, being a court not
of record.

7. An action to recover one or more chat-
tels, with or without damages for the taking,
withholding, or detention thereof, where the
value of the chattel, or of all the chattels, as
stated in the affidavit made on the part of
the plaintiff, does not exceed two hundred
dollai"s.

8. An action to recover damages for an
escape from the jail liberties, as provided by
chapter 2, title 2, articles 4 and 5 of this

act. where the sum claimed does not exceed
fifty dollars. (Added by ch. 303 of 1896. In
«fifect September 1, 1896.)

No jurisdiction in certain cases.

§ 2863. But a justice of the peace cannot
take cognizance of a civil action, in either

of the following cases:

1. Where the people of the State are a
party, except for one or more fines or penal-

ties not exceeding two hundred dollars.

2. Where the title to real property comes
in question, as prescribed in title third of

this chapter.
3. Where the action is to recover damages

for an assault, battery, false imprisonment,
libel, slander, criminal conversation, seduc-

tion, or m.ilicious prosecution, or where it is

brought under sections 1837, 1843, 1868. 19<)2

or 1969 of this act.

4. Where, in a matter of account the sum
total of the accounts of both parties, proved

to the satisfaction of the justice, exceeds four

hundred dollars.

5. Where the action is brought against an
executor or administrator as such, except

where the amount of the claim is less than
the sum of fifty doUare, and the claim has
been duly presented to the executor or ad-
ministrator and rejected by him. (Amended
by ch. 527 of 1895. In effect September 1,

1895.)

Action may be brought by or against a
corporation.

§ 2865. An action, cognizable by a justice

of the peace, may be brought by or against
a corporation; by or against a natural person
in his own right; by or against a town or
county officer in his official character; or by
an executor, or administrator, trustee of an
express trust or a receiver in supplementary
proceedings. (Amended by ch. 399 of 1882.

See section 2.)

In what town action must be brought.

§ 2869. An action must be brought before

a justice of a town or city wherein one of

the parties resides, or a justice of an adjoin-

ing town or city in the same county, except

in one of the following cases:

1. Where the defendant has absconded
from his residence, it may be brought before

a justice of the town or city in which the de-

fendant, or a portion of his property, is at

the time of the commencement of the action.

2. Where the plaintiff is not a resident of

the county, or if there are two or more plain-

tiffs, when all are non-residents thereof, it

must be brought in the town where the de-

fendant resides, or in any adjoining town
thereto. (Amended by ch. 153 of 1895. In
effect September 1, 1895.)

3. Where the defendant is a non-resident

of the county, it may be brought before a
justice of the town or city, in which he is

at the time of the commencement of the

action.

4. Where it is specially prescribed by law,

that a particular action may be brought be-

fore a justice of the town, city, countj-, or
district, where an offense was committed, or
where property is found. A defendant des-
ignated in section 2879, section 2880, or sec-

tion 2881 of this act, is deemed, for the pur-
poses of this section, a resident of the town
or city where the person, to whom a copy
of the summons is delivered, resides.

5. In any town adjoining an incorporated
city, no justice of such town shall have juris-

diction of any action lirought against a resi

dont of such adjoining city unless the plain-

tiff in an action is a resident of such town.

Service of summons on a corporation.

§ 2879. Where the defendant to be served
is a corporation, the summons may be person-
ally served upon it by delivering a copy
thereof to an officer or person, to whom a
copy of the summons in an action, brought
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atrainst the ooi-poration in the supreme court,

might be delivered, as prescribed in sections

431 and 432 of this act; or, to any director

or trustee of the coi-poration, by whatever
official title he is called.

When defendant in a court of record may
requii'e secui'ity for costs.

§ 3268. The defendant, in an action brought
in a court of record, may require security for

costs to be given, as prescribed in this title,

where the plaintiff was, when the action was
commenced, either * * *

2. A foreign coi-poration * * *

Definition of domestic and foreign corpo-
ration.

§ 3343. In construing this act, the follow-
ing rules must be obsen-ed. except where a
contrary intent is expressly declared in the
provision to be construed, or plainly apparent
from the context thereof:*******

18. A " domestic corporation " is a coi-po-

ration created by or under the laws of the
State; or located in the State, and created by
or under the laws of the United States, or by
or pursuant to the laws, in force in tlie

colony of New York, before the 19th day of
April, in the year 1775. Every other corpora-
tion is a " foreign corporation."
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PART IX.
ACTIONS AND PROCEEDINGS RELATING TO CORPORATIONS.

I. Proceedings to change name.
II. Action by attorney-general against persons

assuming corporate franchises.

III. Action by a corporation, and action against

a corporation, to recover damages or prop-

erty.

IV. Judicial supervision of a corporation and
of the officers and members thereof.

V. Actions to sequester the property of a cor-

poration, and actions to procure the disso-

lution thereof.

VI. Action by the people to annul a corpora-

tion.

VII. Provisions applicable to two or more of the
actions specified.

VIII. Proceedings for the voluntary dissolution

of a corporation.

I. Proceedings to Change Name.

(Code Civ. Pro., ch. 17, tit. 10.)

Sec. 2411. Petition by corporation.

2412. Contents of petition.

2413. Notice of presentation of petition.

2414. Order.

2415. When change to take effect.

2416. Substitution of new name in pending
action or j)roceeding.

2417. Reports by clerks to State officers.

Petition by corporation.

§ 2411. A petition to assume another corpo-
rate name may be made by a domestic corpo-
ration, whetlier incorporated by a general or

special law, to the supreme court at a special
term thereof, held in the judicial district in

which its principal business office shall be
situated, or, if it be other than a stock cor-

poration, at a special term held hi the ju-

dicial district in which its certificate of

incoiiDoration is filed or recorded, or in which
its principal property is situated, or in which
its principal operations are or theretofore
have been conducted. If it be a baukin<r.

insurance or railroad corporation, the petition

must be authorized by a resolution of the
directors of the corporation, and approved
if a banking coi-poration. by the superin-
tendent of lianks; if an insurance corpora-

tion, by the superintendent of insurance, and
If a railroad cori)oration, by the l)oard of

railroad commissioners. The petition to

change the name of any other corporation

must have annexed thereto a certificate of

the secretaiy of State, that the name which
such corporation proposes to assume is not

the name of any other domestic corporation

or a name which he deems so nearly resem-
bling it, as to be calculated to deceive.
(Amended by ch. 366 of 1893.)

Contents of petition.

§ 2412. The petition must be in writing,
signed by the petitioner and verified in like

manner as a pleading in a court of record,
and must specify the grounds of the applica-
tion, the name, age and residence of the
individual whose name is proposed to be
changed, and the name which he proposes
to assume, and if the petitioner be a corpo-
ration, its present name, and the name it

proposes to assume, which must not be the
name of any other corporation, or a name
so nearly resembling it as to be calculated
to deceive; and if it be a railroad corpora-
tion, a coi-poration having banking powers
or the power to make loans upon pledges or
deixjsits, or to make insurances, that the peti-

tion has been duly authorized by a resolution

of the directors of the corporation and ap-
proved by the proper officer. (Amended by
ch. 366 of 1893.)

Notice of presentation of petition.

§ 2413. If the petition be to change the

name of an infant, and is made by the in-

fant's next friend, notice of the time and
place at which the petition will be presented
must be seiwed upon the father, or if he is

dead or cannot be found, upon the mother,
or if both are dead or cannot be found, upon
the general guardian or guardian of the per-

son of the infant, in like manner as a notice

of a motion upon an attorney in an action,

unless it appears to the satisfaction of the
court that the infant has no father or mother,

or that both reside without the State or can-

not be found, and that he has no guardian
residing within this State, in wmcu case the

court may dispense with notice or require no-

tice to be given to such persons and in such
manner as the court thinks proper. If the

petition be made by a corporation located

elsewhere than in the city and county of

New York, notice of the presentition thereof

shall be published once in each week for six

successive weeks in the State paper (at

Albany, in which notices by State officers

are authorized by law to be published), and
in a newspaper of every coimty in which
sucli coi-poration shall have a business office,

or if it has no l)usiness office, of the county
in which its principal coriJorate property is

situated, or in which its operations are or
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theretofore have been principally condncteil,

which newspaper, if it be a banking corpo-

ration, shall be designated by the superin-

tendent of banks, if an insurance corporation,

by the superintendent of insurance, or if a
railroad corporation, by the railroad commis-
sioners. In the city and county of New
York such notice shall be published once in

each week for six successive weeks in two
daily newspapers published in such county.

(Am'ended bv ch. 2G4 of 1894. Took effect

April 4, 18^4.)

Order.

§ 2414. If the coui-t to which the petition

is presented is satisfied thereby, or by the
affidavit and certificate presented therewith,

that the petition is true, and that there is no
reasonable objection to the change of name
proposed, and if the petition be to change
the name of an infant, that the interests of

the infant will be substantially promoted by
the change, and, if the petitioner be a corpo-
ration, that the petition has been duly author-
ized and that notice of the presentation of

the petition, if required by law, has been
made, the court shall make an order author-
izing the petitioner to assume the name pro-

posed on a day specified therein, not less

than thirty days after the entry of the order.

The order shall be directed to be entered and
the papers on which it was granted, to be
filed within ten days thereafter In the clerk's

oflice of the county in which the petitioner

resides, if he be an individual, or in the office

of the clerk of the city court of New York if

the order be made by that court, or, if the
petitioner be a coi-poration, in the office of

the clerk of the county in which its certificate

of incorporation, if any, shall be filed, or if

there be none filed in which its principal

office shall be located, or if it has no business
office, in the county in which its principal

property is situated, or in which its opera-

tions are or theretofore have been principally

conducted, or in the office of the clerk of the
county in which the special term granting
the order is held; and, if the petitioner be a
corporation, that a certified copy of such or-

der shall, within ten days after the entry
thereof, be filed in the office of the secretary

of State; and also, if it be a banking corpo-
ration, in the office of the superintendent of

banks, or if it be an insurance corporation,

in the office of the superintendent of insur-

ance, or if it be a railroad corporation, in

the office of the board of railroad commis-
sioners. Such order shall also direct the pub-
lication, within ten days after the entry
thereof of a copy thereof in a designated
newspaper, in the county in which the order
is directed to be entered, at least once if the
petitioner be an individual, or if the peti-

tioner be a corporation, once in each week
for four successive weeks. Tbe county clerk,

in whose office an order changing the name
of a corporation is entered, shall record the

same at length in the book kept in his office

for recording certificates of incorporation.
(Amended by ch. 946 of 1895. In effect Janu-
ary 1, 1896.)

Wlien change to take effect.

§ 2415. If the order shall be fully complied
with, and within forty days after the making
of the order, an affidavit of the publication
thereof shall be filed and recorded in the
office in which the order is entered, and in
each office in which certified copies thereof
are required to be filed, if any, the petitioner
shall, on and after the day specified for that
purpose, in the order to be known by the
name which is thereby authorized to be as-
sumed, and by no other name. No pro-
ceedings heretofore had under sections two
thousand four hundred and fourteen and two
thousand four hundred and fifteeu of the
Code of Civil Procedure for the change of
the name of a corporation, shall be invalid
by reason of the non-filing of an affidavit of
the publication of the order changing such
name within twenty days from the date
thereof. (Amended by ch. 264 of 1894. Took
effect April 4, 1894.)

Substitution of new name in pending ac-
tion or proceeding.

§ 2416. An action or special proceeding,
civil or criminal, commenced by or
against a person whose name is so
changed shall not abate, nor shall any
relief, recovery or other proceeding therein

be prevented, impeded or impaired in

consequence of such change of name.
The plaintiff in an action or the party insti-

tuting the special proceeding, oi> the people,

as the case requires, may, at any time, ob-

tain an order amending any of the papers
or proceedings therein, by the substitution

of the new name, without costs and without
prejudice to the action or proceeding.

(Amended by ch. 366 of 1893.)

Reports by clerks to state officers.

§ 2417. The clerk of each county and of

each court, shall annually, in the month of

December, report to the secretary of State all

changes of names of individuals or of corpo-

rations, which have lieen made in pursuance
of orders filed in their respective offices dur-
ing the past year and since the last previous
report, and also report in like manner to

the superintendent of banks all changes of

the names of banking coi-porations, and to

the superintendent of insurance all changes
of names of coniorations authorized to make
insurances. The secretary of State must
cause to be published, in the next volume of

the session laws a tabular statement showing
the original name of each person and cor-

poration and the name which he or it has
been authorized to assume. (Amended by
ch. 366 of 1893.)
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II. Action by Attorney- General against
Persons Assuming Corporate Franchises.

(Code Civ. Pro., § 1948.)

Attorney-general may maintain action,

§ 194S. The attorney-geueral may maintain
au action, upon his own information, or iipou
the complaint of a private person, in either
of the following cases:

1. Against a person who usuiios, intrudes
into, or unlawfully holds or exercises, within
the State, a franchise, or a public office,

civil or military, or an office in a domestic
coi-poration.

2. xVgainst a public officer, civil or military,
who has done or suffered an act which by
law works a forfeiture of his office.

3. Against one or more persons who act as
a coiiJoration, within the State, without being
duly incorporated; or exercise, within the
State, any corporate rights, privileges, or
franchises, not granted to them by the law
of the State.

4. Against a foreign corporation which ex-

ercises within the State any corporate rights,

privileges or franchises, not granted to it by
the law of this State; or which within the
State has violated any provision of law, or,

contraiy to law, has done or omitted any
act, or has exercised a privilege or franchise,

not conferred upon it by the law of this

State, where, in a similar case, a domestic
corporation would, in accordance with sec-

tion 1798 of this act, be liable to an action

to vacate its charter and to annul its exist-

ence; or which exercises within the State

any corporate rights, privileges or franchises

In a manner contrarv to the public policy of

the State. (New. Added by ch. 962 of 1896.

In effect May 28, 1896.)

See § 1798 for cases in wliicli a domestic cor-

poration may be dissolved. Generai Corporation

Law, § 15, provides tliat a foreign corporation

shall not do business In the State without ob-

taining a certificate of the secretary of State
" that the business of the corporation to be car-

ried on in this State is such as may be lawfully

carried on b.v a corporation incorporated under
the laws of this State for such or similar business,

or, if more than one kind of business, by two or

more corporations so incorporated for such kind

of business respectively."

No leave of court is necessary to enable the

attorney-general to bring au action against per-

sons assuming to act as a corporation, without
being duly incorporated. People v. Boston, Hoosac
Tunnel & W. Ry. Co., 27 Hun, 528 (1882). This
section contemplates an action against individuals,

and not against corporations. People v. Equity
Gas Light Co., 141 N. Y. 232; 36 N. E. Rep. 194.

Accordingly held in the above case that It was
not proper to bring an action under this section

to abate an alleged nuisance maintained by a

corporation. After tho corporate existence of a

corporation has expired, an action may be brought
against individuals for a pcroetual injunction

restraining them from transacting the business
of a corpoi'atlon, but the corporation is not a
proper party. People ex rel. Haberman v. James,
5 App. Div. 412.

Where the charter of a corporation prescribed
that its powers should cease if it did not organize
and commence business within three years, an
action may be brought under this section restrain-
ing certain persons from exercising corporate
rights thereunder where the corporation did not
commence business until ton years after its in-

corporation. I'eople V. Equity G. W. 0. Co., 3
Misc. Rep. 333.

III. Action by a Corporation, and Action
against a Corporation, to Recover Dam-
ages or Property.

(Code Civ. Pro., ch. 15, tit. 2, art. 1.)

Sec. 1775. Complaint in actions by or against cor-
porations.

1776. When pi-oof of corporate existence un-
necessary.

1777. Misnomer; when waived.
1778. Action against a corporation upon a

note, etc.

1779. When foreign corporation may sue.
1780. When foreign corporation may be sued.

Complaint in actions by or against corpo-
rations.

§ 1775. In an action brought by or against
a corporation, the complaint must aver that
the plaintiff, or the defendant, as the case
may be, is a corporation; must state whether
it is a domestic corporation or a foreign
corporation; and, if the latter, the State,
county, or government, by or under whose
laws it was created. But the plaintiff need
not set forth, or specially refer to, any act
or proceeding, by or under which the corpo-
ration was created.

Definition of foreign and domestic corporations,
as u.sed iu Code Civ. Pro., § 334v3, ante, " Pro-
visions of the Code of Civil Procedure," as used
generally in statutes. Gen. Corp. L., § 3, ante.

A defect in a complaint in an action against
a corporation in failing to state whether it is a
domestic or foreign corporation, and if the latter,

the sovereignty under whose law it was incor-

porated is not a ground of demurrer, but the
remedy is by motion. Harmon v. Vanderbilt Hotel
Co., 79 Hun, 392; Rothchilds v. G. T. R. R. Co.,

38 N. Y. St. Rep. 869. The requirement that the
complaint shall state whether the corporation
is a domestic or foreign one, may in certain cases
be satisfied by an allegation of facts from which
the conclusion is inevitable. Farmers' & ^L Na-
tional Bank v. Rogers, 17 N. Y. St. Rep. 381;
Columbia Bank v. Jackson, 24 id. 738; American
Baptist Home Mis. Soc. v. Foote, 52 Hun, 307.

When proof of corporate existence unnec-
essai-y.

§ 1776. In an action brought by or against
a coriHjration, the plaintiff need not prove.
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upon the trial, the existence of the corpora-
tion, unless the answer is verilled, and con-

tains an attirmative allegation that the
plaintiff, or the defendant, as the case may
be, is not a coiiJoration.

A defendant cannot show under a general

denial that the plaintiff was not incorporated.

Schmidt v. Nelke Art Lithographic Co., 17 Misc.

Rep. 124; nor on a denial on information and
belief that plaintiff is a corporation. Vulcan v.

Myers, 58 Hun, 162; 34 N. Y. St. Rep. 122; Lan-
som Consolidated Store Co. v. Conyngham, 11

Misc. Rep. 428; 65 N. Y. St. Rep. 271; nor upon
an allegation that defendant has no knowledge
or information sufHcient to form a belief as to

the allegations of the complaint, but there must
be an affirmative allegation that plaintiff is not

a corporation. SnoM', Church & Co. v. Hall, 19

Misc. Rep. 655; M. M. Co. v. Trowbridge, 68 Hun,
28; Martin Cautine Co. v. ^yarshaner, 7 Misc.

Rep. 412; Beugston v. Thingvala S. Co., 31 Hun,
96; Matter of Petition N. Y., L. & W. R. R. Co.,

99 X. Y. 12; 1 N. E. Rep. 27; Concordia S. & A.
Association v. Reed, 93 N. Y. 474. Where an
action is brought against a corporation and the
answer does not deny that the defendant is a
corporation, the plaintiff need not prove the
incorporation. Goldsmith v. Wells Co., 86 Hun,
489.

One who has become a stockholder, acted for
several years as a trustee, takes part in its

management and contracted with it as a corpora-
tion, cannot dispute the validity of the incor-

poration. Phoenix Warehousing Co. v. Badger, 67
N. Y. 294 (1876).

A person Mho has served as director of a cor-
poration is estopped from denying its existence
in an action against him for a subscription. Rug-
gles V. Brock, 6 Hun, 164 (1875).

Persons claiming to be members of a corpora-
tion are estopped from denying the fact that it

is incorporated. People ex rel. Sturges v. Keese,
27 Hun, 43 (1882).

While a member of a de facto corporation con-
tracts with it in a corporate capacity, neither
can dispute its corporate character. Whitford
V. Laidler, 94 N. Y. 145 (1883); rev'g 25 Hun,
136.

A person contracting with a corporation where
there is proof of the user of corporate powers
of such corporation on previous occasions is es-
topped from disputing its incorporation. Com-
mercial Bank of Keokuk, Iowa, v. PfeiflEer, 108
N. Y. 242; 15 N. E. Rep. 311 (1888).

Misnomer, when waived.

§ 1777. In an action or special proceeding,
brought by or against a corporation, the de-
fendant is deemed to have waived any mis-
take in the statement of the corporate name,
unless the misnomer is pleaded in the an-
swer, or other pleading in the defendant's
behalf.

Action ag'ainst a corporation upon a note,
etc.

§ 1778. In an action against a foreign or
domestic corporation, to' recover damages

for the non-payment of a promissory note, or
otlier evidence of del)t, for the absolute pay-
ment of money, upon demand, or at a particu-
lar time, an order extending the time to
answer or demur, shall not be granted, ex-
cept by the cotirt, upon notice to the plain-
tiff's attorney. In such an action, unless the
defendant serves, with a copy of his answer
or demurrer, a copy of an order of a jtidge,

directing that the issues presented by the
pleadings be tried, the plaintiff may take
judgment, a.s in case of default in pleading,
at the expiration of twenty days after
service of a copy of the complaint, either per-

sonally with the summons, or upon the de-

fendant's attorney, pursuant to his demand
therefor; or, if the service of the summons
was otherwise than personal, at the expira-
tion of twenty days after the service is

complete.

Definition of foreign and domestic corporation

:is used in Code Civ. Pro., § 3343, ante, '• Pro-

visions of the Code of Civil Procedure," as used

generally. Gen. Coi-p. L., § 8, ante.

This section does not apply to an action to

charge a corporation as indorser of a promissory

note. Shorer v. Times P. & P. Co., 119 N. Y.

483; 23 N. E. Rep. 979. But it does apply to an
action against a corporation upon its protested

notes brought by an indorser who was compelled

to take them up. Ford v. Binghamton H. P.

Co., 54 Hun, 451; aff'd, 121 N. Y. 664; 24 N. E.

Rep. 1093. It seems that the refusal for an
order for the trial of issues is reviewable on ap-

peal. Moran v. Long Island City, 101 N. Y. 439;

5 X. E. Rep. 80. An action on a life insurance

policy is not within the meaning of this sec-

tion. X. Y. Life Insurance Co. v. Universal Life

Insurance Co., 88 X. Y. 424. Where a corpora-

tion defendant in an action upon a promissory
note, fails to serve with its answer a copy of

an order directing that issues be tried, the plain-

tilt" may take judgment by default without re-

turning the answer with a notice calling atten-

tion to the failure to serve such copy of order.

Watertown Bk. v. Westchester Co. Water-Works,
19 Misc. Rep. 685 (1897).

A corporation that has paid a note is es-

topped from denying the authority of the per-

son who made it in its behalf. Davles v. X. Y.

Concert Co., 36 X. Y. St. Rep. 816 (1891); aff'd,

without opinion, 128 X. Y. 635.

When foreign corporation may sue.

§ 1779. An action may be maintained by
a foreign corporation, in like manner, and
subject to the same regulations, as where
the action is brought by a domestic corpo-
ration, except as otherwise specially pre-
scribed by law. But a foreign corporation
cannot maintain an action, founded upon an
act, or upon a liability or ol)ligation, express
or implied, arising out of, or made and en-

tered into in considei'ation of, an act, wliicli

the laws of the State forbid a corporation
or association of individuals to do, without
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express authority of law. Tiiis section does
not affect tlie validity of a meeting of the
stockholders or directors of a foreign corpo-
ration, held within the State, where such a
meeting is authorized by the laws of the
State, country, or government by or under
which the corporation is created; or of an
-act, done at such a meeting, which is not in

conflict with the same laws or the laws of
the State.

Powers within State of foreign corporations.

•Gen. Corp. L., § 15. See note to last section.

The right of a foreign corporation to sue in

this State is not dependent upon section 15 of

the General Corporation Law, but is conferred
by this section. Section 15 of the General Cor-
poration Law only prohibits actions upon con-

tracts made by corporations In this State after

Its passage until they shall have obtained the
necessary certificate; actions upon contracts made
by other parties and assigned to the corporation
are not within the statute. O'Reilly, Skelly &
Foyarty Co. v. Green, 18 Misc. Rep. 423.

When foreign corporation may be sued.

§ 1780. An action against a foreign corpo-
ration may be maintained by a resident of
the State, or by a domestic coiTporation, for
any cause of action. An action against a
foreign corporation may be maintained by
another foreign corporation, or by a non-
resident, in one of the following cases only:

1. Where the action is brought to recover
damages for the breach of a contract, made
within the State, or relating to property situ-

ated within the State, at the time of the
malving thereof.

2. Where it is brought to recover real prop-
erty situated within vthe State, or a chattel,

which Is replevied within the State.

3. Where the cause of action arose within
the St<ate, except where the object of the

action is to affect the title to real property
situated without the State.

See note to § 1778 for definition of foreign cor-

poration.

Where the cause of action arose without the

State, the courts of this State have no juris-

diction and the defendant's appearance in such

cage voluntarily does not confer jurisdiction.

Gait T. Providence Savings BanK, 18 Abb. N. C.

431; Robinson v. Oceanic S. M. Co., 112 N. Y.

315; 19 N. E. Rep. C25; Seiser Bros. Co. v. Potter

Providence Co., 62 N. Y. St. Rep. 69.

An action by the foreign receiver of a foreign

corporation to secure possession of books, papers
and property of the corporation, withheld from
the plaintiff's possession, and to procure the ap-

pointment of a receiver here, for the purpose
of receiving, holding and preserving the same,
is not maintainable under subdivision 3. Mabon
V. Ongley Electric Co., 156 N. Y. 190; rev'g 24

App. Div. 41.

An action may be brought in this State by a
stockholder of a foreign corporation for the ap-
pointment of a receiver of its property in this
State on the ground of its insolvency. Woeris-
hoffer V. North River Construction Co., 6 Civ.
Pro. Rep. 113 (1884).

IV. Judicial Supervision of a Corpora-
tion, and of the Oflacers and Members
thereof.

(Code Civ. Pro., ch. 15, tit. 2, art. 2.)

Sec. 1781. Action against directors, etc., of a cor-
poration for misconduct.

1782. By whom action to be brought.
1783. This article, how construed.

Action against directors, etc., of a corpo-
ration for misconduct.

§ 1781. An action may be maintained
against one or more trustees, directors, man-
agers, or other officers of a corporation, to
procure a judgment for the following pur-
poses, or so much thereof as the case re-

quires :

1. Compelling the defendants to account
for their official conduct, in the management
and disposition of the funds and property,
committed to their charge.

2. Compelling them to pay to the corpora-
tion, which they represent, or to its cred-
itors, any money, and the value of any
property, which they have acquired to
themselves, or transferred to others, or lost,

or wasted, by a violation of their duties.
3. Suspending a defendant from exercis-

ing his office, wh^-e it appears that he has
abused his trust.

4. Removing a defendant from his office,

upon proof or conviction of misconduct, and
directing a new election to be held l)y the
body or board, duly authorized to hold the
same, in order to supply the vacancy cre-

ated by the removal; or, where there is no
such body or board, or where all the mem-
bers thereof are removed, directing the re-

moval to be reported to the governor, who
may, with the advice and consent of the
senate, till the vacancies.

". Setting aside an alienation of property,
made l\v one or more trustees, directoi-s,

nuuiagers, or other officers of a corpora-
tion, contrary to a provision of law, or for
a purpose foreign to the laAvful business
and objects of the coi-poration, where the
alienee Ivuew the purpose of the alienation.

(!. Restraining and preventing such an
alienation, where it is threatened, or where
there is good reason to apprehend that it

will be made.

Article does not apply to certain corporations.

§ 1804. Officers to testify. § 1805. Injunction

restraining creditors. § 1806. When attorney-

general must bring action. §§ 1782, 1808. Re-
ceiver may be appointed. § 1810. Actions under
subdivisions 3, 4. § 1811. A receiver appointed
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under this article has the powers and is sub-

ject to the obligations of a receiver appointed

by a court of equity. There is no provision of

statute expressly conferring upon such a receiver

the powers of a receiver appointed in a pro-

ceeding for the voluntary dissolution of a cor-

poration, as is provided by sections 1788, 1793, in

the case of a receiver appointed in a creditor's

action to sequester the property of a corpora-

tion or in an action to dissolve the corporation

at the suit of the people, a creditor or stock-

holder.

The ofladal misconduct which will support an

action brought under this section to charge the

directors with that offense, must exceed mis-

feasance and amount to actual malfeasance in of-

fice. The mere misconception of his rights and

impropriety and unlawfulness of action, by a di-

rector of a corporation, afford no grounds for

convicting him of malfeasance in office, which

necessarily involves a corrupt intent. Stolies

V. Stokes, 23 App. Div. 552.

The attorney-general may bring an action un-

der this section to remove the trustees of a do-

mestic manufacturing corporation for miscon-

duct, and to compel them to account for and pay
over to the corporation or its creditors the value

of any property transferred in violation of their

duties. People v. Ballard, 134 N. Y. 269; 32 N. E.

Rep. 54.

The attorney-general may bring an action under
this section to compel the officers of a corpora-

tion to account for their official conduct in the

management and disposition of the funds and
property committed to their charge, and also to

procure a judgment suspending them from office,

where it appears that they have abused their

rights and the action need not be brought on
the relation of any private person. People v.

Lowe, 47 Hun, 577 (1888).

Only a judgment creditor may maintain an ac-

tion under this section against directors for mis-

conduct. Paulsen v. Van Steenbergh, 65 How.
Pr. 342 (1883).

A preliminary injunction and the appointment
of a receiver are proper where a director makes
a prima facie case, in an action against a co-

director for restitution for violation of his trust,

under this section. Piza v. Butler, 90 Hun, 254;

70 N. Y. St. Rep. 501 (1895).

Where a receiver has been appointed in an ac-

tion for an accounting by directors of a corpora-
tion and for injunction against alienation of the
corporate property, etc., but a dissolution of the
corporation is not demanded, nor is the corpora-
tion insolvent, it is not necessary to continue
the receivership after the offending directors have
retired. Halpin v. Mutual Brewing Co., 91 Hun,
220; 72 N. Y. St. Rep. 52 (1895).

Where the removal of a vice-president and
trustee by the trustees has been irregular and
not in accordance with the by-laws requiring no-
tice, the vice-president is not prevented from
bringing an action under this section. Halpin
V. Mutual Brewing Co., 20 App. Div. 583 (1897).
Any of the directors of a corporation may main-

tain an action under this section against an ofla-

cer to enforce the payment of money to it. 68
Hun, 532; 52 N. Y. St. Rep. 559 (1803).

Actions by stockholders.

Stockholders can only proceed against the offi-

cers of a corporation for a breach of trust, when
the corporation will not sue for their benefit.

Graves v. Gouge, 1 Week. Dig. 527 (1875); Young
V. Drake, 8 Hun, 61 (187G); Smith v. Rath1>one,

22 Hun, 150 (1880); Werthim v. Page, 10 Week.
Dig. 26 (1880); Nelson v. Burrows, 9 Abb. X. C.

280 (1881); Gray v. N. Y. & Virginia Steamship
Co., 3 Hun, 383 (187.5): Stromeyer v. Combes, 18

N. Y. St. Rep. 154 (1888).

Where the corporation is exclusively under the
control of the trustees and officers whose acts and
management are questioned, a demand that the
corporation bring the action would be idle and
fruitless and is unnecessary. Sage v. Culver,

14 Misc. Rep. 241; 69 N. Y. St. Rep. 524 (1895).

A request to the corporation to bring a suit

against certain officers for mismanagement is not
necessarj^ where such oflBcers are of themseivea
in control of the corporation and would be the
defendants in such suit. Anderton v. AVolf, 41
Hun, 571 (1886).

Application to the corporation to sue is not
necessary where the action is to protect rights

of the individual shareholders suing, as distin-

guished from others of the corporation. Meyers
V. Scott, 20 N. Y. St. Rep. (1888); Sheridan v.

Sheridan Electric Light Co., 38 Hun, 3'.mj (ls.s6).

By whom action to be brought.

§ 1782. An action may be brought, as pre-
scribed in the last section, by the attor-

ney-general in behalf of the people of the
State; or, except where the action is brought
for the purpose specified in subdivision
third or fourth of that section, by a cred-

itor of the corporation, or by a trustee,

director, manager, or other otEcer of the
corporation, having a general superintend-
ence of its concerns.

See as to exception, § 1811, post. Various pro-

visions governing action. §§ 1804-13, post. See
note to last preceding section.

This article, how construed.

§ 1783. This article does not divest or
impair any visitorial power over a corpora-
tion, which is vested by statute in a cor-
porate body, or a public officer.

V. Actions to Sequester the Property of a
Corporation and Actions to Procure the
Dissolution thereof.

(Code Civ. Pro., ch. 15, tit. 2, art. 3.)

Sec. 1784. Action by judgment creditor for se-

questration, etc.

1785. Action to dissolve a corporation.

1786. Id.; by whom to be brought.

1787. Temporary injunction.
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Sec. 1788. Receiver may be appointed. Perma-
nent and temporary receiver. Pow-
ers, etc., of temporai-y receiver.

1789. Additional powers and duties may be
conferred upon temporary receiver.

1790. Making stockholders, etc., parties.

1791. When separate action may be brought
against them.

1792. Proceedings in either action.

1793. Judgment; pi'operty of corporation to

be distributed.

1794. Id. ; stock subscriptions to be recov-

ered.

1795. Id.; as to liabilities of directors and
stockholders.

1796. Effect of this article limited.

Action by judgment creditor for seques-
tration, etc.

§ 1784. Where final judgment for a sum
of money has been rendered against a cor-

poration created by or under the laws of
the State, and an execution, issued there-
upon to the sheriff of the county, where the
corporation transacts its general business,
or where its principal office is located, has
been returned wholly or partly unsatisfied,

the judgment creditor may maintain an ac-

tion to procure a judgment, sequestrating
the pi'operty of the corporation, and pro-
viding for a distribution thereof, as pre-

scribed in section 1793 of this act.

A receiver may be appointed. §§ 1788, 1793,

1810. Article does not apply to certain corpora-

tions. § 1804. Provisions regulating action.

§§ 1804-13. Powers of receiver, see " Receivers."

A creditor of a corporation cannot maintain
an action for the sequestration of its property
until final judgment in his favor and issue and
return unsatisfied of an execution. Rodburn v.

Utica, Ithaca & E. R. R. Co., 28 Hun, 369 (1882).

A judgment creditor who has no lien on its prop-

erty is not entitled to a notice under this sec-

tion. Morrison v. Menhaden Co., 37 Hun, 522

(1885).

One creditor may maintain an action under
this section, and need not allege that he sues for

the benefit of the other creditors. Woodard v.

Holland Medicine Co., 39 N. Y. St. Rep. 411
(1891).

A judgment of sequestration does not of itself

dissolve the corporation. Kincaid v. Dwinnelle,
59 N. Y. 548; Hollingshead v. Woodward, 35 Hun,
410 (1885); Mann v. Pentz, 3 N. Y. 415; and
though a receiver be appointed thereunder, the
corporation may yet appeal from a judgment
against it for costs in an action brought by it.

Auburn Button Co. v. Sylvester, 68 Hun, 401;

52 N. y. St. Rep. 180 (1893).

The phrase " created by, under the laws of the
State," is always used in the sense of a thing
brought into existence by or under statute law.

Brinckerholl v. Bostwick, 99 N. Y. 185; Mann v.

Pentz, 3 id. 415. An action may be brought
by one creditor without joining others or stat-

ing that it is for their benefit. AVoodward v.

Holland Med. Co., 39 X. Y. St. Rep. 411. A judg-
ment appointing a receiver in an action brought
by a creditor under this section does not dissolve

the corporation or prevent the prosecution of ac-

tions against it. People v. Troy Steel & Iron
Co., 82 Hun, 303; 63 X. Y. St. Rep. 787. The mere
fact that oflicers and directors have made use
of their position to secure or promote selfish

interests, does not of itself warrant a dissolution

under this section. Watkins v. Watkins & Turner
Lumber Co., 11 App. Div. 517. A proceeding un-
der this section is an equitable action and a judg-
ment creditor may, if a fraudulent transfer of the
corporate property is alleged, join as parties^

defendant the persons who hold such property in

their possession. I'roctor v. Sidney Sash A: Fur-
niture Co., 8 App. Div. 42.

A judgment creditor's action for the sequestra-
tion under section 1784 cannot be maintained
against a foreign corporation. Burgoyne v. East-
ei-n & Western Railway Co., 13 N. Y. Supp. 537
(Special Term, 1890).

A judgment appointing a receiver to sequestrate
the property of a corporation cannot be attacked
collaterally in action by him to avoid transfers
of its property made by the corporation. Jones
V. Blun, 145 N. Y. 333; 39 N. E. Rep. 954; 64
N. Y. St. Rep. 806 (1895).

A receiver may be appointed in an action to
sequestrate the property of a corporation, al-

though another receiver has been previously
appointed by another court, where the last order
contains a provision that nothing therein con-
tained shall affect the right and power of the re-

ceiver first appointed. Thau v. Bankers & Mer-
chants' Tel. Co., 56 Super. Gt. 588 (18S8).

A receiver of a corporation appointed in an ac-

tion for the sequestration of its property has all

the power and authority of a receiver appointed
upon the voluntary dissolution of a corporation,

and may bring an action to which the holders of
outstanding bonds of the company secured by a
mortgage upon its property, are parties, to de-
termine to what extent the mortgage and bonds
are valid and effectual as a lien upon the prop-
erty which came to his hands as receiver. Hub-
bell V. Syracuse Iron Co., 42 Hun, 182 (1886).

It seems that the Supreme Court has no juris-

diction to appoint a receiver of the property of
a corporation in an action brought by a general
creditor whose claim has not been established
by judgment. Lehigh Coal, etc., Co. v. Central
R. R. of New Jersey, 43 Hun, 546 (1887).

Action to dissolve a corporation.

§ 1785. In either of the following cases>
an action to procure a judgment, dissolv-
ing a corporation, created by or under the
laws of this State, and forfeiting its cor-
porate rights, privileges, and franchises,
may be maintained as pi'escribed in the
next section:

1. AVhere the corporation has remained In-

solvent for at least one year.
'-. Whex'B it has neglected or refused, for

at least one year, to pay and discharge its

notes or other evidences of debt.
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3. Where it has suspended its ordinary

and lawful business for at least one year.

4. If it has banking powers, or power to

make loans on pledges or deposits, or to

make insurances, where it becomes insol-

vent or uual)le to pay its debts, or has vio-

lated any provision of the action, by or un-

der which it Avas incorporated, or of any
other act l)iuding upon it.

Does not apply to certain corporations. § 1804.

Receiver may be appointed. S§ 17.SS, 17113, 1810.

For powers of receiver, see " Receivers." Gen-

€ral provisions relating to action. §§ 1804-13.

Section 1785 only authorizes an action for for-

feiture where the corporation has suspended its

ordinary and lawful business for at least one

year, and section 1798 contains no rule of liabil-

ity whatever, but simply points out a mode of

procedure to enforce duties or punish miscon-

duct elsewhere and otherwise settled and de-

termined, reople V. Atlantic Ave. R. R. Co., 125

X. y. 513; 26 N. E. Rep. 622; 35 X. Y. St. Rep.

872 (1891).

A mere non-user must be for the full period

of one year, and a non-nser for a less time will

be no ground for dissolution. Id.

The insolvency contemplated is a general ina-

bility to answer its present liabilities. Brower
V. Harbeck, 9 N. Y. 589.

The entry of judgments against a corporation

and inability to collect them on execution estab-

lishes its insolvency. Nealis v. American Tube
& Iron Co., 76 Hun, 220; 59 N. Y. St. Rep. 120

(1894).

The power of a court to dissolve a corporation

depends solely on the statute, and the jurisdic-

tional facts must be pleaded. Osborn v. Mon-
telac rark, 89 Hun, 167 (1895).

AVhere jurisdictional facts are not alleged and
a decree for dissolution is rendered, it is void as

to that portion of the decree, although it may be
sustained as to the sequestration of the cor-

porate property. Id.

A denial that the defendant is organized for
" manufacturing, mining, mechanical or chem-
ical purposes," is not a defense, as the section

applies to all corporations. People v. Excelsior

Gas Light Co., 8 Civ. Pro. Rep. 390 (1886).

Where an application for the appointment of a
receiver of a mutual insurance company is made
on the ground of its insolvency, the provisions

of section 1785 are limited by the requirement of
the Insurance Law, § 43, that notice be given
to the ofBcers of the company to have the alleged
deficiency made good. People v. Equitable Mu-
tual Fire Ins. Co., 12 Misc. Rep. 556; 67 N. Y. St.

Rep. 577 (1805).

Id.; by whoni to be brought.

§ 178G. (Amended by ch. 301 of 1880.) An
action specified in the last section may be
maintained by the attorney-general in the
name and in behalf of the people; and
whenever a creditor or stockholder of any
corporation submits to the attorney-general

a written statement of facts, verified by
oath, showing grounds for an action under
the provisions of the last section, and the
attorney-general omits, for sixty days after
this submission, to commence an action
specified in the last section, then, and not
otherwise, such creditor or stoclvholder may
JiPPly to the proper court for leave to com-
mence such an action, and on obtaining
leave may maintain the same accordingly.

An action may be maintained by the attorney-
general under this section and by the directors

of the corporation under section 2429 at the same
time, but judgment of dissolution in the one ac-

tion operates as an abatement of the other.

In re Murray Hill Bank, 14 App. Div. 318 (1897);

People V. Seneca, L. G. & W. Co., 52 Hun, 174
(1889).

A court has no jurisdiction to appoint a re-

ceiver of a corporation upon a petition of stock-
holders which shows that the corporation will

eventually have sufHcient assets to meet its lia-

bilities, and that some creditors are threatening
to bring suit which would be prejudicial to the
claims of other creditors which are not yet due.
Matter of Atlas Iron Construction Co., 2 N. Y.
Ann. Cases, 124 (1895).

Temporary injunction.

§ 1787. In an action, brought as pre-
scribed in this article, the court may, upon
proof of the facts autliorizing the action
to be maintained, grant an injunction oi'der,

restraining the corporation, and its trustees,

directors, managers, and other officers, from
collecting or receiving any debt or demand,
and from pajing out, or in any way trans-

ferring or delivering to any person, any
money, property, or effects of the corpora-
tion, during the pendency of the action; ex-
cept by exiDress permission of the court.

Where the action is brought to procure the
dissolution of the corporation, the injunc-
tion may also restrain the corporation, and
its trustees, directors, managers, and other
officers from exercising any of its corporate
rights, privileges, or franchises, during the
pendency of the action; except by express
permission of the court. The provisions of
title second of chapter seventh of this act,

relating to the granting, vacating, or mod-
ifying of an injunction order, apply to an
injunction order, granted as prescribed in

this section; except that it can be granted
only by the court.

Receiver may be appointed. Permanent
and temporary receiver. Powers, etc.,

of temporary receiver.

§ 1788. In such an action, the court may
also, at any stage thereof, appoint one or
more receivers of the property of the cor-
poration. A receiver, so appointed, before
final judgment, is a temporary receiver, un-
til final judgment is entered. A temporary
receiver has power to collect and receive
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the debts, deinajids and other property of
the corporation; to preserve the property,
and proceeds of the debts and demands
collected; to sell or otherwise dispose of the
property as directed by the court; to collect,

receive and preserve the proceeds thereof;
and to maintain any action or special pro-
ceeding, for either of those purposes. He
must qualify as prescribed by law for the
qualification of a permanent receiver. Un-
less additional powers are specially con-
ferred upon him. as prescribed in the next
section, a temporary receiver has only the
powers specified in this section, and those
which are incidental to the exercise thereof,

a receiver appointed by or pursuant to a
final judgment in the action, or a temporary
receiver who is continued by the final judg-
ment, is a permanent receiver, and has all

the powers and authority conferred, and is

subject to all the duties and liabilities im-
posed upon a receiver appointed* the volun-
tarv dissolution of a corporation. (Amended
by ch. 399 of 1882. See § 2.)

For powers of receivers appointed under this

section, see " Receivers." This and the next
section are applicable to a temporary receiver

appointed in a proceeding for the voluntary dis-

solution of a corporation. § 242.3. The section

Is fully annotated under heading " temporary
receivers " in article on " Receivers."

Adaitional powers and duties may be con-
ferred upon temporary receiver.

§ 1789. A temporary receiver, appointed
as prescribed in the last section, is, in all

respects, subject to the control of the court.

In addition to the powers conferred upon
him, by the provisions of the last section,

the court may, by the order or interlocutory
judgment appointing him, or by an order
subsequently made in the action, or by the
final judgment, confer upon him, the powers
and authority, and subject him to the duties
and liabilities, of a permanent receiver, or
so much thereof as it thinlis proper; except
that he shall not make any distribution

among the creditors or stocliholders, before
final judgment, unless he is specially di-

rected so to do by the court.

See note to last section.

Making stockholders, etc., parties.

§ 1790. Where the action is brought by a
creditor of a corporation, and the stock-

holders, directors, trustees, or other officers,

or any of them, are made lialde l>y law. in

any event or contingency, for the payment
of his debt, the persons so made liable, may
be made parties defendant, by the original

or by a supplemental complaint; and their

liability may be declared and enforced by
the judgment in the action.

* So in the original.

When separate action may be brought
against them.

§ 1791. Where the stockholders, directors,
trustees, or other officers of a corporation,
who are made liable, in any event or con-
tingency, for the payment of a debt, are not
made parties defendant, as prescribed in
the last section, the plaintiff in the action
may maintain a separate action against
them, to procure a judgment, declaring, ap-
portioning, and enforcing their liability.

Proceedings in either action.

§ 1792. In an action, brought as prescribed
in either of the last two sections, the court
must, when it is necessary, cause an ac-
count to be taken of the property and of
the debts of the corporation, and there-
upon the defendant's liability must be ap-
portioned accordingly; but, if it affirma-
tively appears, that the corporation is insol-
vent, and has no property to satisfy its

creditors the court may, without taking
such an account, ascertain and determine
the amount of each defendant's liability,

and enfoi'ce the same accordingly.

Judgment; property of corporation to be
distributed.

§ 1793. A final judgment in an action,
brought against a corporation, as pre-
scribed in this article, either separately or
in conjunction with its stockholders, direct-

ors, trustees, or other officers, must pro-
vide for a just and fair distrilmtion of the
property of the corporation, and of the pro-
ceeds thereof, among its fair and honest
creditors, in the order and in the propor-
tions prescribed by law, in case of the vol-

untary dissolution of a coriwration.

For powers, etc., of receiver, see " Receivers."

Id.; stock subscriptions to be recovered.

§ 1794. Where the stockholders of the cor-

Ijoration are parties to the action, if the
property of the coi-poration is not sufficient

to discharge its debts, the interlocutory or
final judgment, as the case requires, must
adjudge that each stockholder pay into

court the amount due and remaining un-
paid, on the shares of stock held by him,
or so much thereof as is necessary to sat-

isfy the debts of the corporation.

Id.; as to liabilities of directors and stock-
holders.

§ 179.">. If it appeans, that the property of
the corporation, and the sums collected or
collectible from the stockholders, upon
their stock subscriptions, are or will be in-

sufficient to pay the debts of the corpora-
tion, the court must ascertain the several
simis. for which tlie directors, triistees, or
other officers, or the stockholders of the
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corporation, being parties to tlie action, are

liable; and must adjudge that the same be

paid into court, to be applied, in such pro-

portions and in such order as justice re-

quires, to the payment of the debts of the

corporation.

Effect of this article limited.

§ 1796. This article does not repeal or af-

fect any special provision of law, prescrib-

ini; that a particular kind of corporation

shall cease to exist, or shall be dissolved,

in a case or in a manner, not prescribed in

this article; or any special provision of law,

prescribing the mode of enforcing the lia-

bility of the stockholders of a particular

kind of coiToratiou.

VI. Action by the People to Annul a
Corporation.

(Code Civ. Pro., ch. 15, tit. 2, art. 4.)

«ec. 1797. Action by attorney-general, when legis-

lature directs.

1798. Id.; by leave of court.

1799. Leave; -when and how granted.

1800. Action triable by a Jury.

1801. Judgment.
1802. Injunction may issue.

1803. Copy of judgment-roll to be filed and
published.

Action by attorney-general, when legisla-

ture directs,

§ 1797. The attorney-general, whenever
he is so directed by the legislature, must
bring an action against a corporation ci-e-

ated by or under the laws of the State, to

procure a judgment, vacating or annulling
the act of incorporation, or any act renew-
ing the corporation, or continuing its cor-

porate existence, upon the ground that the

act was procured upon a fraudulent sug-

gestion, or the concealment of a material
fact, made by or with the knowledge and
consent of any of the persons incorporated.

Id.; by leave of court.

§ 1798. Upon leave being granted, as pre-

scribed in the next section, the attorney-

general may bring an action against a coi'-

poraiion created by or under the laws of

the State, to procure a judgment, vacating
the charter or annulling the existence of

the corporation upon the ground that it has,

either
1. Offended against any provision of an

act, by or under which it was created, al-

tered, or renewed, or an act amending the
same, and applica1>le to the coi-poration ; or,

2. Violated any provision of law, whereby
it has forfeited its charter, or become liable

to be dissolved, by the abuse of its powers;
or,

'6. Forfeited its privileges or franchises,
by a failure to exercise its powers; or.

4. Done or omitted any act, which
amounts to a surrender of its corporate
rights, privileges, and franchises; or,

5. Exercised a privilege or franchise, not
conferred upon it by law.

Does not apply to certain corporations. § 1804.

rrovisions regulating action. §§ 1804-13. A tem-
porary receiver cannot be appointed but only a
permanent receiver by final judgment. § 1801.

The remedy offered for the restraint and
punishment of corporations for illegal conduct in

the exercise of privileges or franchises not con-

ferred upon them by law, is through an action

by the attorney-general to suspend their func-

tions or annul their charters. Thomas v. M. M.
P. Union, 121 N. Y. 45; 24 N. B. Rep. 24. There
is no conflict between this section and section

1785. People v. Atlantic Ave. R. R. Co., 10 N. Y.

Supp. 907.

To sustain an action by the people to dissolve

a corporation for violation of law or abuse of

its powers, two things must be shown; first, that

the defendant corporation has exceeded its

powers; and second, that such excesses or abuses
thx-eaten or harm the public welfare. People v.

North River Sugar Refining Co., 121 N. Y. 582;

31 N. Y. St. Rep. 781 (1890).

The pendency of a proceeding for the volun-

tary dissolution of a corporation will not con-

stitute a bar to an action instituted by the at-

torney-general for the purpose of securing the
dissolution of such corporation. People v. Seneca
Lake Grape & Wine Co., 52 Hun, 174; 23 N. Y.

St. Rep. 346 (1889); People v. Murray Hill Bank,
10 App. Div. 328 (1896).

An action brought by the attorney-general to

vacate the charter of a corporation or annul its

existence on the ground that it has offended
against any provision of an act by or under which
it was created, or has violated any provision of

law whereby it has forfeited its rights, may be
brought without a relator, and is strictly a

people's action. People v. Buffalo Stone & Cement
Co., 131 N. Y. 140; 42 N. Y. St. Rep. 753 (1892).

Upon granting leave to the attorney-general to

bring an action to vacate the charter of a cor-

poration, the court has only to inquire whether
the attorney-general alleges against the corpora-
tion a prima facie case. Matter of Attorney-Gen-
eral, 50 Hun, 511; 20 N. Y. St. Rep. 383 (1888).

An order permitting an action to be brought to

annul the charter of a corporation should only
be granted on the application of the attorney-
general stating that in his opinion the action
can and should be maintained for the reasons
given. Matter of Attorney-General, 79 Hun, 369;
61 N. Y. St. Rep. 437 (1894).

Authority will not be granted to the attorney-
general as of course for leave to bring an action

to vacate the charter of a corporation, and the
facts on which he proposes to proceed, and not
his conclusions therefrom, must be stated in his

application. Matter of Attorney-General, 81 Hun,
541; 63 N. Y. St. Rep. 281 (1894).

An action brought by the people to effect the

dissolution of a corporation does not of itself
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<iivest the title of the corporation to a cause of

action for tort, but the corporation may sue upon
the same at any time before the final judgment
dissolving the corporation, and making the re-

ceiver permanent. The receiver may assign the

same with the assets of the corporation so as to

allow the purchaser to be substituted in the ac-

tion. Mutual Brewing Co. v. N. Y. & College

Foint Ferry Co., 16 App. Div. 149 (1897).

An order granting leave under this section will

not be reviewed upon appeal excepting in extreme
case. People v. Boston, H. T. & W. R. R. Co.,

27 Hun, 528.

On an appeal from an order granting the attor-

ney-general leave to bring a suit to vacate the

charter of a corporation, the Supreme Court will

not determine the merits of the action. Matter
of the Attorney-General v. Ulster & Delaware
R. R. Co., 50 Hun, 511; 18 N. Y. St. Rep. 122.

A provision of a statute that a corporation for-

feits its charter or forfeits the rights acquired

thereby unless certain acts are performed, does

not ipso facto dissolve the corporation or deprive

It of its corporate existence, but simply exposes

It to proceedings, on behalf of the State, to estab-

lish and enforce the forfeiture. Matter of Brook-
lyn Elevated R. R. Co., 125 N. Y. 434; 26 N. E.

Rep. 474; 35 N. Y. St. Rep. 451 (1891).

Under a statute providing that if a corporation

does not perform certain acts " such corporation

;shall be dissolved " failure of performance does

not ipso facto dissolve the corporation. Day v.

Ogdensburg, etc., R. R. Co., 107 N. Y. 179; 13

N. E. Rep. 765 (1887).

A provision in the charter of a corporation that

unless it commences business within a certain

time, " or this act and all rights and privileges

granted hereby shall be null and void," does not

ipso facto vacate the charter, but simply au-

thorizes the attorney-general to treat the charter

AS voidable. Matter of N. Y. & Long Island

Bridge Co., 148 N. Y. 540; 42 N. E. Rep. 1088;

aff'g 90 Hun, 312; 70 N. Y. St. Rep. 586 (1896).

The mere fact that a railroad corporation has
failed to operate its road for live successive days,

does not authorize the l)ringing of an action to

forfeit its charter. People v. Atlantic Ave. R. R.

Co., 125 N. Y. 513; 26 X. E. Rep. 622; 35 N. Y,

St. Rep. 872 (1891).

Even the wilful neglect of a railroad corpora-

tion to exercise all its franchises, does not ipso

facto terminate its corporate existence, but to

efffct that result the attorney-general must not
onlj- elect to enforce the forfeitures, but also pro-

cure leave from the court to l)ring an action for

that purpose under section 1798. People v. Ulster

& Delaware R. R. Co.. 128 X. Y. 240; 28 X. E.

Rep. 635; aff'g 58 Hun, 266; 34 X. Y. St. Rep.

983 (1891). Such actions are not even then main-
tainable unless some public interest is involved

which requires the exercise of the franchise by
the corporation. Id.

The failure of a manufacturing corporation to

file an annual report is a ground of forfeiture at

the suit of the attorney-general, independently of

the liability of the directors. People v. Buffalo

Stone & Cement Co., 131 X. Y. 140; 42 X. Y. St.

Rep. 753 (1892).

Where a corporation has never exercised its

powers and franchises, but its sole business is to

fix the market price at which a commodity shall

be bought and sold, and its non-user was wilful

and without justification, it is proper for the at-

torney-general to bring an action for its dissolu-

tion. People V. Milk Exchange, 133 N. Y. 565;

30 X. E. Rep. 850; 44 X. Y. St. Rep. 500 (1892).

A combination of milk dealers and creamery
men to fix and control the prices they should pay
for milk was held to be unlawful, and a judg-
ment annulling the corporation in an action in

the name of the people proper in People v. Milk
Exchange, 145 X. Y. 267; 39 X. E. Rep. 1062; 64

X. Y. St. Rep. 694 (1895).

It seems that an action by the attorney-general

to annul an added franchise or grant to a cor-

poration is within the scope of the provisions of

section 1798. People v. Broadway R. R. Co., of

Brooklyn, 126 X. Y. 29; 26 X. E. Rep. 961; 36 X.
Y. St. Rep. 376.

Leave; when and how granted.

§ 1799. Before granting leave, the cotirt

may, in its discretion, require such pre-
vious notice of the application as it thinks
proper, to be given to the corporation, or
any officer thereof, and may hear the cor-
poration in opposition thereto.

Action triable by a jury.

§ 1800. An action, brought as prescribed
in this article, is triable, of course and of
right, by a jury, as if it was an action
specified in section 968 of this act, and
without procuring an order, as prescribed
in section 970 of this act.

Section 968 refers to an action in which the
complaint demands judgment for a sum of money,
in which an issue of fact must be tried by jury,

unless the jury trial is waived, and without the
framing of issues as provided by section 970.

Judgment.

§ 1801. Where any of the matters, speci-
fied in section 1797 or section 170S of this
act, are established in an action, brought
as prescribed in either of those sections, the
court may render final judgment that the
corporation, and each officer thereof, be
perpetually enjoined from exercising any of
its corporate rights, privileges, and fran-
chises; and that it be dissolved. The judg-
ment must also provide for the appoint-
ment of a receiver, the taking of an ac-
count, and the distribution of the property
of the corporation, among its creditors and
stockholders, as where a coii)oration is dis-

solved upon its voluntary application, as
prescribed in chapter seventeenth of this

act.

There is no provision for the appointment of a
temporary receiver in an action under this article.

Receiver may be appointed. § 1804. Powers of
receiver, see " Receivers."
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In an action to dissolve a corporation all cred-

itors and stockholders are represented by the at-

torney-general, and the creditors are subject to

the summary jurisdiction of the court in the case

of distribution of the assets. Webster v. Kings

County Trust Co., 80 Hun, 420 (1894).

Injunction may issue.

§ 1802. In an action, brought as pre-

scribed in this article, an injunction order

may be granted, at any stage of the action,

restraining the corporation, and any or all

of its directors, trustees, and other officers,

from exercising any of its corporate rights,

privileges, or franchises; or from exercising

certain of its corporate rights, privileges,

or franchises specihed in the injunction

order; or from exercising any fran-

chise, liberty, or privilege, or transacting

any business, not allowed by law. Such an
injunction is deemed one of those specified

In section 603 of this act. and all the pro-

visions of title second of chapter seventh
of this act, applicable to an Injunction

specitied in that section, apply to an in-

junction granted as prescribed in this sec-

tion, except that it can be granted only by
the court.

See § 603, ante, " Provisions of the Code of Civil

Procedure."

Copy of judgment-roll to be filed and pub-
lished.

§ 1803. Where final judgment is ren-
dered against a corporation, in an action,

brought as prescribed in this article, the
attorney-general must cause a copy of the
judgment-roll to be forthwith filed in the
office of the secretary of State, -who must
cause a notice of the substance and effect

of the judgment, to be published, for four
weeks, in the newspaper printed at Al-
bany, in which legal notices are required
to be published, and also in a newspaper
printed in the county, wherein the prin-
cipal place of business of the corporation
was located.

VII. Provisions Applicable to Two or
More of the Actions Specified.

(Code Civ. Pro., ch. 15, tit. 2, art. 5.)

Sec. 1804. Certain corporations excepted from cer-

tain articles of this title.

1805. Officers and agents may be compelled
to testify.

1806. Injunction staying actions by creditors.
1807. Creditors may be brought In.

1808. "When attorney-general must bring ac-
tion.

1809. Requisites of injunction against corpora-
tions In certain cases.

1810. Id.; of order appointing receiver in cer-
tain cases.

Sec. 1811. Id. ; of judicial suspension or removal of
an officer.

1812. Application of the last three sections.

1813. In action against stockholders, mis-
nomer, etc., not available.

Certain corporations excepted from certain
articles of this title.

§ 1804. Articles second, third, and fourth
of this title do not apply to an incorporated
library society; to a religious corporation;
to a select school or academy, incorporated
by the regents of the university, or by an
act of the legislature; or to a municipal
or other political corporation, created by
the Constitution, or by or under the laws
of the State.

Officers and agents may be compelled to
testify.

§ 1805. In an action, brought as pre-

scribed in article second, third, or fourth of
this title, a stockholder, officer, alienee, or
agent of a corporation, is not excused from
answering a question, relating to the man-
agement of the corporation, or the transfer
or disposition of its property, on the ground
that his answer may expose the corporation
to a forfeiture of any of its corporate rights,

or will tend to convict him of a criminal of-

fense, or to subject him to a penalty or for-

feitin-e. But his testimony shall not be
used, as evidence against him, in a criminal
action or special proceeding.

Injunction staying actions by creditors.

§ 1800. In such an action, the court may,
in its discretion, on the application of either
party, at any stage of the action, before or
after final judgment, and with or without
security, grant an injunction order, re-

straining the creditors of the corporation
from bringing actions against the defend-
ants, or any of them, for the recovery of a
sum of money, or from taking any furtlier
proceedings in such actions, theretofore
commenced. Such an injunction has the
same effect, and, except as otherwise ex-
pressly prescribed in this section, is sub-
ject to the same provisions of law, as if

each creditor, upon whom it is served, was
named therein, and was a party to the ac-
tion in which it is granted.

Creditors may be brought in.

§ 1807. In such an action the court may
at any stage of the action, before or after
final judgment, make an order requiring all

the creditors of the corporation to exhibit
and prove their claims, and thereby make
themselves parties to the action, in such a
manner and in such a reasonable time not
less than six months from the first publica-
tion of notice of the order as the court di-

rects; and that the creditors who make de-
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fault in so doing shall be precluded from
all benefit of the judgment and from any
distribution which may be made thereun-
der, except as hereinafter provided. Notice
of the order must be given, by publication,
in such newspapers and for such a length
of time as the court directs. Notwith-
standing such order any such creditor who
shall exhibit and prove his claim in the
manner directed thereby, with proof, by
affidavit or otherwise, that he has had no
notice or linowledge thereof in time to com-
ply therewith, any time before an order is

made directing a final distribution of the
assets of such corporation, shall be entitled

to have his claim received, and shall have
the same rights and benefits thereon, so far
as the assets of such corporation then re-

maining undistributed may render possible,

as if his claim had been exhibited and
proved within the time limited by such or-

der. (Amended by ch. 372 of 1886.)

"When attorney-general must bring action.

§ 1808. Where the attorney-general has
good reason to believe, that an action can
be maintained in behalf of the people of

the State, as prescribed in article second,
third, or fourth of this title, except section

1797 of this act, he must bring an action
accordingly, or apply to a competent court
for leave to bring an action, as the case
requires; if, in his opinion, the public in-

terests requii'e that an action should be
brought. In a case where the action can
be brought only by the attorney-general in

behalf of the people, if a creditor, stock-

holder, director, or trustee of the corpora-
tion, applies to the attorney-general for that
purpose, and fui-nishes the secui'ity required
by law, the attorney-general must bring the
action, or apply for leave to bring it, if he
has good reason to believe, that it can be
maintained. Where such an application is

made, section 1986 of this act applies
thereto, and to the action brought in pur-
suance thereof.

Requisites of injunction against corpora-
tions in certain cases.

§ 1809. An injunction order, suspending
the general and ordinary business of a cor-

poration, or of a joint-stock association,
consisting of seven or more persons, or sus-
pending from office, or restraining from the
performance of his duties, a trustee, di-

rector, or other officer thereof, can be
granted only by the court, upon notice of
the application therefor, to the proper offi-

cer of the corporation or association, or to
the trustee, director, or other officer en-
joined. If such an injunction order is made,
otherwise than as prescribed in this section,
it is void.

86

Id. ; of order appointing receiver in certain
cases.

§ 1810. A receiver of the property of a
corporation can be appointed only by the
court, and in one of the following cases:

1. An action, brought as prescribed in ar-
ticle second, third, or fourth of this title.

2. An action brought for the foreclosure
of a mortgage upon the property, of which
the receiver is appointed, where the mort-
gage debt, or the interest thereupon, has re-
mained unpaid, at least thirty days after
it was payable, and after payment thereof
was duly demanded of the proper officer of
the corporation; and where either the in-
come of the property is specifically mort-
gaged, or the property itself is probably in-
sufficient to pay the mortgage debt.

3. An action brought by the attorney-gen-
eral, or by a stockholder, to preserve the
assets of a corporation, having no officer
empowered to hold the same.

4. A special proceeding for the voluntary
dissolution of a corporation.
Where the receiver is appointed in an ac-

tion, otherwise than by or pursuant to a
final judgment, notice of the application for
his appointment, must be given to the
proper officer of the corporation.

See " Receivers," where this section is fully an-
notated.

Id.; of judicial suspension or removal of
an officer.

§ 1811. A trustee, director, or other offi-

cer of a corporation shall not be suspended
or removed from office, by a court or judge,
otherwise than by the final judgment of a
competent court, in an action brought by
the attorney-general, as prescribed in sec-
tion 1781 of this act.

Application of the last three sections.

§ 1812. The last three sections apply to
an action or a special proceeding, against
a corporation, or joint-stock association
created by or under the laws of the State,
or a trustee, director, or other officer thereof;
or against a corporation, or joint-stock as-
sociation created by or under the laws of
another State, government, or coimtry, or a
trustee, director, or other officer thereof,
where the corporation or association does
business within the State, or has, within
the State, a business agency or a fiscal
agency, or an agency for the transfer of
its stock.

In action against stockholders, misnomer,
etc., not available.

§ 1S13. Where an action, authorized by
a law of the State, is brought against one
or more persons, as stockholders of a cor-
poration or joint-stock association, an ob-
jection to any of the proceedings cannot be
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taken, by a person properly made a defend-
ant in the action, on the ground that the

plaintiff has joined with him, as a defend-
ant in the action, a person whose name ap-
pears on the stock-books of the corporation

or association, as a stockholder thereof,

by the name so appearing, but who is mis-

named, or dead, or is qot liable for any
cause. In such a case, the court may.
at any time before final judgment, upon
motion of either party, amend the plead-

ings and other papers, without preju-

dice to the previous proceedings, by sub-

stituting the true name of the person in-

tended, or by striking out the name of the

person who is dead, or not liable, and, in a
proper case, inserting the name of his rep-

resentative or successor.

VIII. Proceedings for the Voluntary Dis-
solution of a Corporation.

(Code Civ. Pro., ch. 17, tit. 9.)

Sec. 2419. When a majority of directors, etc., may
petition for dissolution.

2420. Id.; when they are equally divided.

2421. Contents of petition.

2422. Affidavit to be annexed.

2423. Presentation of petition, etc. Order to

show cause.

2424. Order to be published.

2425. Id.; to be served on creditors and stock-

holdei's.

2426. Hearing.
2427. Id.; original papers may be used.

2428. Application for final order.

2429. Final order.

2430. Certain sales, etc., void.

2431. Certain corporations excepted from this

title.

"When a majority of directors, etc., may
petition for dissolution.

§ 2419. If a majoi'ity of the directors,
trustees, or other officers, having the man-
agement of the concerns of a corporation
created by or under the laws of the State,
discover that the stock, effects, and other
property thereof are not sufficient to pay all

Just demands, for which it is liable, or to
afford a reasonable security to those who
may deal with it; or if, for any reason,
they deem it beneficial to the interest of
the stockholders that the corporation should
be dissolved, they may present a petition
to the supreme court, praying for a final
order dissolving the corporation, as pre-
scribed in this title. (Amended by ch. 946
of 1895. In effect Jan. 1, 1896.)

Proceeding for voluntary dissolution, and wind-
ing up by directors without appointment of re-

ceiver. Stock Corp. L., § 57, ante.

A proceeding for the voluntary dissolution of a
•corporation rests upon the statute and not upon
the general equity powers of the court. Matter

of Binghamtou General Electric Co., 143 N. T.

261; 38 X. E. Rep. 297 (1894); and the method of

effecting corporate dissolution prescribed by stat-

ute is exclusive. Matter of Importers & Grocers'

Exchange, 132 N. Y. 212; 30 N. E. Rep. 401; 43

N. Y. St. Rep. 625 (1892).

The provisions of the Code for the voluntary
dissolution of a corporation do not apply to an
Incorporated library society, a religious corpora-

tion, or to a select school or academy incorpo-

rated by the regents, or by the legislature, or to

a municipal or other political corporation, all of

which are exempted by section 2431, post. Matter
of American D. P. Association, 22 Abb. N. O. 231;

Matter of Sportsmen's Association, 15 Civ. Pro.

Rep. 215; 17 N. Y. St. Rep. 879.

When the interests of the stockholders of a cor-

poration are so discordant as to prevent efficient

management, and a large majority of both trus-

tees and members wish to wind up its affairs, a
dissolution should be ordered though the corpora-

tion is solvent and a minority oppose. Matter of

Importers & Grocers' Exchange, 132 N. Y. 212; 30

N. E. Rep. 401; 43 N. Y. St. Rep. 625 (1892).

A statement that " the petitioners are convinced
that if the methods and plans advocated and pur-

sued by certain stockholders in relation to the

management of the corporation are carried out,

the result will be the financial ruin of the cor-

poration," is insufficient. Matter of Pyrolusite

Manganese Co., 29 Hun, 429 (1883).

Where the directors of an insolvent corporation

refuse to take proceedings for its dissolution, a

stockholder may maintain such action, and if

necessary to protect creditors a receiver will be
appointed. Porter v. Industrial Information Co., 5

Misc. Rep. 263 (1893).

One holding stock as executor may become at

least a de facto trustee of the corporation, and as

such join in a petition for its dissolution. In re

Santa Eulalla S. M. Co., 21 N. Y. St. Rep. 89.

Id.; when they are equally divided.

§ 2420. If a corporation created under a
general statute of the State for the forma-
tion of corporations or under any special
act or charter has an even number of trus-

tees or directors who are equally divided re-

specting the management of its affairs or
if the stock of such corporation is equally
divided into not more than two independent
ownerships or interests, or if the entire
stock of the corporation is at that time
owned by the trustees or directors who are
even in number or equally divided repre-
senting the management of its affairs, or if

the stock is so divided that one-half thereof
is owned or controlled by persons favoring'
the course of part of the trustees or direct-

ors . and one-half thereof is owned by per-
sons favoring the course of the other trus-
tees or directors, the trustees or directors
or the stockholders or one or more of them
may present a petition as prescribed in the
last section. And it shall be the duty of a
majority of the directors or trustees of
every corporation created by or under the
laws of this State to present a petition as
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prescribed in the last section whenever di-

rected so to do by a majority in interest of
its stocliholders. But tliis section does not
apply to a savings banlv, a trust company,
a safe deposit company, or a corporation
formed to rent safes in burglar and fire-

proof vaults, or for the construction or
operation of a railroad, or for aiding in the
construction thereof, or for carrying on the
business of banliing or insurance, or in-

tended to derive a profit from the loan or
use of money. (Amended by ch. 569 of
1S96. In effect September 1, 1896.)

If a petitioner In a proceeding under this sec-

tion for a voluntary dissolution of a corporation

having an even number of trustees equally divided

respecting its management, neglects or refuses,

after a referee has been appointed, to apply for

a final order as contemplated by section 2428, the

court may, on special application of any person
interested, direct the petitioner to move, so that

the Interests of all may be protected. Matter of

Peekamose Fishing Club, 151 N. Y. 511 (1897).

Contents of petition.

§ 2421. The petition must show that the
case is one of tliose specified in the last

two sections, and must state the reasons,
"Which induce the petitioner or petitioners
to desire the dissolution of the coriDoration.

A schedule must be annexed to the petition,

containing the following matters, as far as
the petitioner or iwtitioners know, or have
the means of knowing the same:

1. A full and true account of all the cred-
itors of the corporation, and of all unsatis-
fied engagements, entered into by, and sub-
sisting against, the corporation.

2. A statement of the name and place of
residence of each creditor, and of each per-
son with whom such an engagement was
made, and to whom it is to be performed,
if known; or, if either is not known, a
statement of that fact.

3. A statement of the sum owing to each
creditor, or other person specified in tlie'last

subdivision, and the nature of each debt,
demand or other engagement.

4. A statement of the true cause and con-
sideration of the indebtedness to each cred-
itor.

5. A full, just, and true inventory of all

the property of the corporation, and of all

the books, vouchers, and securities, relating
thereto.

6. A statement of each incumbrance upon
the property of the corporation, by judg-
ment, mortgage, pledge, or otherwise.

7. A full, just, and true account of the
capital stocli of the corporation, specifying
the name of each stockholder; his residence,
if it is known, or if it is not known, stat-
ing that fact: the number of shares belong-
ing to him; the amount paid in upon his
shares; and the amount still due thereupon.

The petition must state facts showing that the
dissolution of a corporation will be beneficial to

the interests of the stockholders, and It is not
enough to allege that the parties differ as to the
management of the affairs of the corporation.

Matter of Pyrolusite Manganese Co., 29 Hun, 429
(1883).

The statute should be fully complied with and
the petition should contain a full and complete
inventory of the property. Matter of Application
of Dubois, 15 How. Pr. 7.

A technical or accidental omission in the inven-

tory, or some other omission to comply with this

section, which does not show a lack of good faith

or afford evidence of a fraudulent purpose, may be
obviated by evidence. In re Santa Eulalia Mfg.
Co., 115 Is. y. 657; Matter of Murray Hill Bank,
9 App. Div. 546.

"Where the petition for a voluntary dissolution,

made by the directors, annexes a schedule, as re-

quired by Code Civ. Pro., § 2-121, which shows a
surplus of assets, a temporary receiver should
not be appointed nor an injunction against cred-

itors issued, and upon a hearing to vacate such
appointment had four months later, it is not com-
petent to show by the affidavits of the directors

that the surplus in the schedule was erroneous
and the corporation now insolvent, for the amend-
ment of the schedule authorized by section 2427, Is

for the insertion of additional items and fuller

particulars. Matter of Hitchcock Mfg. Co., 1 App.
Div. lt>4; 73 X. Y. St. Rep. 46 (1896).

AflB.davit to be annexed.

§ 2422. An affidavit, made by each of the
petitioners, to the effect that the matters of
fact, stated in the petition and the schedule,
are just and true, so far as the afliant
knows or has the means of knowing the
same, must be annexed to the petition and
schedule.

Presentation of petition, etc. Order to
sho"W cause.

§ 2423. The papers must be presented at
a special term of the supreme court, held
within the judicial district, embracing the
county wherein the principal oflice of the
corporation is located. In a case specified
in section two thousand four hundred and
twenty of this act the court may in its dis-

cretion entertain or dismiss the application.
Where it entertains the application, or
where the cause is one of those specified in
section two thousand four hundred and
nineteen of this act, the court must make
an order, requiring all persons interested in
the corporation to show cause before it, or
before a referee designated in the order, at
a time and place therein specified, not less
than three months after the granting of the
order, why the corporation should not be
dissolved. The order must be entered, and
the papers must be filed, within ten days
after the order is made, with the clerk of
the county where the principal olfice of the
corporation is located. If it shall be made
to appear to the satisfaction of the court
that the corporation is insolvent, the court;



112 XEW YORK.

Actions — Code, § 2423.

may at any stage of the proceedings be-

fore the final order, on motion of the peti-

tioners on notice to the attorney-general, or

on motion of the attorney-general on notice

to the corporation, appoint a temporary re-

ceiver of the property of the corporation,

which receiver shall have all the powers
and be subject to all the duties that are de-

fined as belonging to temporary receivers

appointed in an action, in section one thou-

sand seven hundred and eighty-eight of this

act. The court may also, in its discretion,

at any stage in the proceeding, after such
appointment, upon like motion and notice,

confer upon such temporary receiver the

powers and authority, and subject him to

the duties and liabilities of a permanent re-

ceiver, or as much thereof as it thinks

proper, except that he shall not make any
final distribution among the creditors and
stockholders, before final order in the pro-

ceedings, unless he is specially directed so

to do by the court. If such receiver be ap-
pointed, the court may, in its discretion, on
like motion and notice, with or without se-

curity, at any stage of the proceeding be-

fore the final order, grant an injunction, re-

straining the creditors of the corporation
from beginning any action against the said

corporation for the recovery of a sum of

money, or from taking any further proceed-
ings in such an action theretofore com-
menced. Such injunction shall have the
same effect and be subject to the same pi*o-

visions of law as if each creditor upon
whom it is served was named therein.

(Amended by ch. 946 of 1895. In effect

January 1, 1896.)

For powers of temporary receiver appointed un-

der tliis section, see §§ 1788-89, Code Civ. Pro., as

annotated under subject of " Receivers."

The order must comply strictly witli the stat-

ute, being in the nature of a process. Accordingly

held, that where the order did not, the provisions

requiring the persons interested to show cause

why the prayer of the petitioner should not be
granted, nor direct that a copy of the petition

should be served with the order, the order was
void and the court did not acquire complete juris-

diction of the proceedings. People v. Seneca
Lake G. & \V. Co., 52 Hun, 174.

An order entitled " in the matter of the ap-

plication of the directors of the Christian Jensen
Co., Limited, for the voluntary dissolution," recit-

ing that the corporation was insolvent, and re-

quiring the persons interested to show cause
" why the prayer of the petition should not be
granted," substantially complies with section 2423
and is sufficient, although served without a copy
of the petition. Matter of Christian Jensen Co.,

128 N. Y. 550 (1891); 40 N. Y. St. Rep. 621; 28
N. E. Rep. 665.

An omission to serve an order to show cause, re-

quired by this section, can be taken advantage of
at any time by a party that has waived proper
service of the order on himself. Matter of Pyro-
lusite Manganese Co., 29 Hun, 429 (1883).

In a special proceeding for the voluntary dis-

solution of a banking corporation under section

2419, where an order is granted requiring the at-

torney-general to show cause why a temporary re-

ceiver should not be appointed, as prescribed In

section 2423, it is no answer to the application

that the State superintendent of banks has taken
possession of the property under Laws of 1892,

chapter 689, which authorizes such action on hl&

part, and provides that he may retain possession

till the termination of the proceedings instituted

by the attorney-general. Matter of Murray HiU
Bank, 9 App. Div. 546 (1896).

An injunction restraining the creditors of a cor-

poration from proceeding against it, cannot be-

granted at the same time as the order to show
cause. Matter of French Mfg. Co., 12 Hun, 488.

A court cannot restrain the creditors from pro-

ceeding against the corporation until a receiver

has been appointed. Matter of Trustees of Si-

monds Soap Co., 41 N. Y. St. Rep. 355.

The proceeding for the voluntary dissolution of

a corporation is a purely statutory one, and the

authority to enjoin creditors, and which is derived

from section 2423, which provides for restraining^

creditors from beginning or prosecuting an action

for a sum of money only, does not confer power

to restrain the prosecution of other suits. Matter
of Hamilton Park Co., 1 App. Div. 375; 72 N. Y.

St. Rep. 581 (1896).

Where a creditor has levied under an execution

upon the property of a corporation, after a petition

has been filed for its voluntary dissolution, but be-

fore the appointment of a receiver, the creditor

may hold the property as against the receiver.

Matter of Dissolution of Meuhlfeld & Haynes
Piano Co., 12 App. Div. 492.

The title of a temporary receiver appointed In

a proceeding for the voluntary dissolution of a
corporation relates back to the time when the or-

der was granted upon his subsequently filing his

bond, and he has a right to the interest of corpo-

rate property that has been seized in judicial'

proceedings against the corporation by a creditor,

subsequent to the granting of the order to show
cause, but before its service upon the creditor.

Matter of Christian Jensen Co., 128 N. Y. 550
(1891); 40 N. Y. St. Rep. 621; 28 N. B. Rep. 665.

In proceedings for voluntary dissolution, the-

court acquires jurisdiction by the presentation of

a proper petition. If, therefore, an order to show
cause issued upon such a petition, by which »
temporary receiver is appointed, is in some re-

spect informal and imperfect, it will be sufficient

to pass the title of the corporate property to the-

receiver, so as to enable the court to prevent sub-
sequent interference with it. Id.

An order appointing a receiver vests him with'

the title to the property of the corporation in a
proceeding for the voluntary dissolution of a cor-

poration, and the court may by order restrain

proceedings to reach the property Intermediate-

his appointment and qualification, even though

such proceedings are taken In the Federal Courts.

Matter of Schuyler's Steam Tow Boat Co., 136:

N. Y. 169; 32 N. E. Rep. 623; 48 N. Y. St. Rep.

830 (1892).
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Order to be published.

§ 2424. A copy of the order must be pub-
lished, as prescribed therein, at least ouce
in each of the three weeks immediately pre-

ceding the time* fixed therein for showing
cause, in the newspaper printed at Albany,
in which legal notices are required to be
published; and also in one or more news-
papers, specified in the order, published in

the city or county wherein the order is en-

tered.

Executive L., § 73, provides for the designation

of a " State paper," which is substituted for the

paper referred to in the above section.

The order to show cause in a proceeding for

voluntary dissolution is effective if it does not

contain a direction In accordance with section

2424, requiring the order to be published and
specifying the newspaper, and such defect does

not render the appointment of a temporary re-

ceiver void and may be remedied by amendment.
Matter of Christian Jensen Co., 128 X. Y. 550
(189Ij; 40 N. Y. St. Rep. 621; 28 N. E. Rep. 665.

Id.; to be served on creditors and stock-
holders.

§ 2425. A copy of the order must also be
served upon each of the persons specified in

the schedule as a creditor or stockholder of
the corporation, or as a person to whom an
engagement of the corporation Is to be per-
formed, other than a person whose resi-

dence Is stated to be unknown, or to be
without the United States. The service
must be made either personally, at least

twenty days before the time appointed for
the hearing; or by depositing a copy of the
order, at least forty days before the time so
appointed, in the post-office, inclosed in a
postpaid wrapper, addressed to the person
to be served, at his residence, as stated in

the schedule.

Hearing.

§ 2426. At the time and place specified in

the order, or at the time and place to which
the hearing is adjourned, the cotirt or the
referee, must hear the allegations and
proofs of the parties, and determine the
facts. If a referee was not designated in

the order to show cause, the court may, in
its discretion, appoint a referee when or af-

ter the order is returnable. The decision of
the court, or the report of the referee, must
be in writing, and must be made and tiled

with all convenient speed. It must contain
a statement of the effects, credits, and other
property, and of the debts and other engage-
ments, of the cox-poration, and of all other
matters pertaining to its affairs.

A referee cannot be appointed as of course In

an action to dissolve a corporation, not brought
by the attorney-general. The appointment of a

referee, not designated by the court, is a nullity,

under Code of Civil Procedure, section 1012. Fal-

lon V. Egberts' Woolen Mill Co., 24 Misc. Rep.

304.

The requirement of this section, as to the con-

tents of the referee's report, Is one of substance.

A failure to comply with it renders the final or-

der void. Matter of E. M. Boyuton Saw & File

Co., 34 Hun, 369 (1885).

Id.; original papers may be used.

§ 2427. The court or the referee Is enti-

tled to use, upon the hearing, the original

petition, and the schedules annexed thereto;

and the clerk must transmit them accord-
ingly, upon the written order of the judge
or of the referee. In that case, they must
be returned with the decision or report. The
court may, at any stage of the proceedings
before final order, on the application of the
petitioners, or a majority of them, or on the
application of the temporary receiver, grant
an order amending the schedules annexed
to the original petition, by the insertion of
additional items, or by making the state-

ments or inventory fuller and in greater de-
tail than as originally filed, with the like

effect as though said petition and schedules
had been originally presented and filed as
amended. (Amended by ch. 258 of 1894.

Took effect April 4, 1894.)

Application for final order.

§ 2428. Where the hearing is before a ref-

eree, a motion for a final order must be
made to the court, upon notice to each per-

son who has made himself a party to the
proceedings, by filing with the clerk, before
the close of the hearing, a notice of his ap-

pearance, in person or by attorney, specify-

ing a post-office within the State, where
such a notice may be served. The notice

may be served as prescribed in this act for

the service of a paper upon an attorney in

an action. Where the hearing was before
the court, a motion for a final order may be
made immediately, or at such a time and
upon such a notice as the court prescribes.

When the petitioner. In a proceeding for the dis-

solution of a corporation, under section 2420, has

filed a referee's report, but does not apply for a

final order, and all the parties appear before

the court on an order obtained by one of them
requiring the petitioner and the other parties to

show cause why a final liearing should not be

had and the proceeding dismissed and a dissolu-

tion denied, the court acquires jurisdiction on no-

tice to the attorney-general to make a final order

dissolving the corporation, on the default, on an
adjourned day, by the party who moved for a
denial of dissolution, where the circumstances

show that the motion was, in effect, and in the

conteniplation of the parties, an application for

a final hearing of the proceeding upon the merits.

Matter of Teekamose Fishing Club, 151 N. Y.

511 (1897).
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Final order.

§ '^429. rpon an application for a final

order. If it appears to the court, in a case

specified in section 2419 of this act, tbat

the corporation is insolvent, or in a case

specified either in that section, or in section

2420 of this act, that, for any reason, a dis-

solution of the corporation will be beneficial

to the interests of the stockholders not in-

jurious to the public interests, the court

must maice a final order, dissolving the cor-

poration, and appointing one or more re-

ceivers of its property. Upon the entry of

the order the corporation is dissolved. The

court may, in its discretion, appoint a di-

rector, trustee, or other officer, or a stock-

holder of the coi'i:)oration, a receiver of its

propertv. In a proceeding for the voluntary

dissolution of a corporation the court may,

in the furtherance of justice, upon notice

to the attorney-general, and the attorney-

general not objecting, and upon such fur-

ther notice to creditors or others interested

as the court shall direct, which notice may
be made by mail upon all persons and cor-

porations not residing or existing within

the State, relieve a receiver from any omis-

sion, defect or default, in any proceeding or

act required by law to be taken or done, or

in the giving of any notice required by law
to be given, and the court may upon like

notice, confirm any act of a receiver, and
any decision, report, order or judgmeut
made in such proceeding. (Amended by ch.

175 of 1895. In effect September 1, 1895.)

For powers of receiver, see " Receivers."

The attorney-general must be given notice of an

application made under section 2429, for the

voluntary dissolution of a corporation, whether

the corporation is solvent or insolvent, and the

court may vacate an order to show cause why
the corporation should not be dissolved, granted

without such notice. Matter of Broadway Ins.

Co., 23 App. Div. 28.3.

A dissolution of a corporation does not termi-

nate a lease entered into by it. People v. Na-
tional Trust Co., 82 N. Y. 283.

The life of a corporation voluntarily dissolved

continues until the final decree of its dissolution.

Drew V. Longwell, 81 Hun,' 144; 62 N. Y. St. Rep,
697 (1894).

The appointment of a receiver by final judg-

ment supersedes all other actions taken for the
preservation of the property, including the ap-

pointment of a temporary receiver. Glines v.

Binghamton Trust Co., 68 Hun, 511; 52 X. Y. St.

Rep. 593 (1893).

Certain sales, etc., void.

§ 2430. A sale, assignment, mortgage con-
veyance, or other transfer, of any property

of a corporation, made after the filing of a
petition as prescribed in this title, in pay-
ment of, or as security for, an existing or
prior debt, or for any other consideration;
or a judgment thereafter rendered against
the coi-poration by confession, or upon the
acceptance of an offei-, is absolutely void,

as against the receiver appointed in the
special proceeding, and as against the cred-
itors of the corporation.

Where a just debt exists against an insolvent

corporation, against which an action is brought,

the fact that the corporation fails to defend Is

not alone sufficient to justify the inference thtft

the judgment was offered with intent to give a
preference, and a judgment so entered is not in-

valid under this section. Matter of Dissolutiou

of Meuhlfeld & Haynes Piano Co., 12 App. Div.

492.

Certain corporations excepted from this
title.

§ 2431. This title does not apply to an in-

corporated library society, to a religious cor-

poration, or to a select school or academy,
incorporated by the regents of the univer-
sity or by the legislature, or to a municipal
or other political corporation. In the case
of corporations affected by the provisions of
this title and not having stockholders, it

shall be sufficient for the purposes of this

title to notify, name and refer to the " mem-
bers " of such corporations instead of
" stockholders " as herein provided.
(Amended by ch. 40G of 1884.)

IX. Winding up Acts, Held Unconstitu-
tional.

(L. 1886, eh. 310.)

AN ACT to provide for the winding up of
coi"porations which have been annulled and
dissolved by legislative enactment.

(L. 1886, ch. 271.)

AN ACT in relation to the consents of prop-
erty owners, order of the general term con-
firming reports of commissioners and the
consents of the local authorities heretofore
given to the construction and operation of
street surface railroads by companies
which have been dissolved or annulled, or
whose charter may have been repealed by
legislative enactment.

The two foregoing laws, of 1886, are omitted,

having been held unconstitutional. See People v.

O'Brien, 111 N. Y. 1, 66.
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PART X.
EECEIVERS OF COEPOEATIONS.

I. When receiver may be appointed.

1. Of a domestic corporation.

2. Of property of foreign corporation.

II. Notice of application.

1. Temporary receiver.

2. Permanent receiver.

III. Application, where made.
IV. Who may be appointed receiver.

V. Bond of receiver.

TI. Expenses of bond.

VII. Action on bond.

VIII. Powers of a temporary receiver.

IX. Powers and duties of permanent re-

ceivers.

S 67. Rights and authority.

a. Title.

b. Represents creditors and stock-

holders.

c. Assets, what are.

d. Court may protect assets.

68. General powers.

a. Powers of trustees of insolvent

debtors generally.

b. Management of estate.

c. Debts for preservation.

d. Debts in operating.

e. Court may adopt agreement.
f. Deposit of money.
g. Not to purchase for self,

h. Must keep funds distinct.

i. Settlement of claims.

j. Specific performance.
k. Liability for taxes.

1. Liability for negligence.

m. Liability to employes.
n. Liability for acts of employes.
o. Liability for judgment against

lessor.

p. Liability for judgment against

corporation.

q. Employment of attorney.

r. Actions by and against re-

ceivers.

s. Actions which cannot be main-
tained.

t. Action against corporation dur-

ing receivership.

u. Accounting.
V. Discharge.

w. Removal.
X. Foreign receivers.

69. To recover subscriptions.

70. Notice of appointment.
71. Certain acts of corporation after

appointment, void.

72. Debtors to account.

73. Reference of controversies.

74. General meeting of creditors.

X.
XI.

XII.

XIII.

XIV.
XV.
XVI.
XVII.
XVIII.

XIX.

XX.
XXI.

XXII.
XXIII.

XXIV.

§ 75. Cancellation of existing contracts.

76. Compensation.
77. To retain money to cancel existing

engagements.
78. To retain money to meet possible

judgment.
79. Order of distribution.

80. Second and final dividend.

81. Proceedings thereon.

82. Receiver not answerable for debts
not exhibited.

83. Surplus to be distributed among
stockholders.

84. Application of money retained to
meet judgment.

85. Powers of court over receivers.

86. Accounting.

87. Notice of accounting.

88. Reference of account.
89. Settlement of account.

Certain receivers may hold real property.
Discovery of assets.

Private sale of property of corporation.
Disaffirmance by receivers of fraudulent
acts.

Transfer of property to receiver.

Place of deposit of funds.
Payment of wages by receiver.

Quarterly accounts of certain receivers.

Biennial reports required of certain re-

ceivers.

Copy of report to be served on attorney-
general; motion to compel service.

Compensation of receivers.

Removal of receiver on motion of attor-

ney-general.

Service of papers on attorney-general.
Preference of actions and appeals brought
by or against a receiver.

Intervention of policy-holders.

I. When Receiver Can be Appointed.

(Code of Civil Procedure.)

1. Of a domestic corporation.

§ 1810. A receiver of the property of a
corporation can be appointed oiilj' by the
court, and in one of the following cases:

1. An action, brought as prescribed in ar-

ticle second, third, or fourth of this title.

a. An action under section 1781 by the attorney-

general, a creditor or an officer of the corpora-

tion against the directors or other officers for

certain misconduct. In such an action a prelimi-

nary Injunction and the appointment of a receiver

are proper where a director makes a prima facie
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case in an action against a codirector for restitu-

tion or violation of his trust. Piza v. Butler, 90

Hun, 254; 70 N. Y. St. Rep. 501 (1895). It is not

necessary to continue a receivership after offend-

ing directors have retired. Halpin v. Mutual

Brewing Co., 91 Hun, 220; 72 N. Y. St. Rep. 52

(1895). The receiver in such an action has not

the statutory powers which are couferred upon

a receiver appointed in an action to sequester the

property of a corporation, or for its dissolution or

the annulment of its charter, which are the

same as those conferred on a receiver in a pro-

ceeding for voluntary dissolution. His powers and

duties for the most part are governed by the

rules of law applicable to common-law receivers

appointed by courts of equity.

b. An action under section 17S4 by a judgment

creditor to sequester the property of a corpora-

tion. The appointment of a receiver in such an

action is also authorized by sections 17S8, 1793,

and a permanent receiver has all the power and

authority and is subject to all the duties of a

receiver appointed in a proceeding for voluntary

dissolution. Hubbell v. Syracuse Iron Co., 42

Hun, 182 (1886). A receiver may be appointed in

such an action although another receiver has

been previously appointed by another court,

where the last order contains a provision that

nothing therein contained shall affect the rights

and powers of the receiver first appointed. Thau
V. Bankers & Merchants' Tel. Co., 56 Super. Ct.

588 (1888).

c. An action under sections 1785, 1786 by the

people, a creditor or stockholder to dissolve the

corporation. The appointment of a receiver in

such an action is also authorized by sections

1788, 1793, and a permanent receiver has all the

power and is subject to all the duties of a re-

ceiver appointed in a proceeding for voluntary

dissolution. A receiver will not be appointed

where the plaintiffs do not show themselves en-

titled to have a dissolution of the corporation.

Denike v. N. Y. & R. L. Co., 80 N. Y. 599 (1880).

The appointment of a receiver in an action by
the people to dissolve a corporation does not

prevent the court from permitting a foreclosure

action and the appointment of a receiver therein

to supersede the former. Herring v. N. Y., L. E.

& W. R. R. Co., 105 N. Y. 340 (1887).

d. An action under sections xnj., 1798 to pro-

cure a judgment vacating the charter or annul-

ling the existence of a corporation. The ap-

pointment of a receiver in such action is also

authorized bj- section ISOl, and a permanent re-

ceiver has, it seems, all the power and is subject

to all the duties of a receiver appointed in a pro-

ceeding for voluntary dissolution; at least such
seems to be the effect of the language of section

1801.

2. An action brought for the foreclosure
of a mortgage upon the property, of which
the receiver is appointed, where the mort-
gage debt, or the interest thereupon, has re-
mained unpaid, at least thirty days after it

was payable, and after payment thereof was
duly demanded of the proper officer of the
corporation; and where either the income

of the property is specifically mortgaged,
or the property itself is probably insuffi-

cient to pay the mortgage debt.

A receiver appointed under this subdivision is

not expressly given any powers by statute, as In

the case of a receiver appointed in an action to

dissolve a corporation, but his powers and duties

are to be governed by the order appointing him,

or the instructions of the court, or the general

principles of law governing the conduct of re-

ceivers appointed by a court of equity by virtue

of its powers as such.

A receiver in foreclosure of a corporate mort-

gage, although the mortgage covers all the prop-

erty and franchises, is a common-law receiver.

U. S. Trust Co. V. N. Y., W. S., etc., R. R. Co.,

101 N. Y. 478, 483; 5 N. E. Rep. 316.

Although a receiver has been appointed In an
action to foreclose a junior mortgage, this does

not preclude the appointment of a receiver in an
action to foreclose the first mortgage, though
money collected on the former should not be re-

quired to be paid over by him until the right

has been judicially determined. Holland Trust
Co. V. Consolidated Gas & Electric Light Co., 85
Hun, 454; 66 N. Y. St. Rep. 291 (1895).

3. An action brought by the attorney-gen-
eral, or by a stockholder, to preserve the
assets of a corporation, having no officer

empowered to hold the same.

See note to last subdivision.

4. A special proceeding for the voluntary
dissolution of a corporation.

The appointment of a receiver in such a pro-

ceeding is also authorized by section 2429. The
powers and duties of such receiver are prescribed
by various statutes, post.

Where the receiver is appointed in an ac-
tion, otherwise than by or pursuant to a
final judgment, notice of the application for
his appointment, must be given to the proper
officer of the corporation.

Mr. Abbott, in a note on Statutory Receivers,

19 Abb. N. C. 364, suggests that section 1810
being a mere revision of L. 1870, ch. 151, § 2,

probably does not preclude the appointment of
statutory receivers in any case expressly or Im-
l)liedly authorized by any statute passed since
the act of 1870.

2. Of property of foreign corporation.

Section 1812, Code Civil Procedure, pro-
vides that section 1810 shall apply to an ac-
tion or a special proceeding, against a cor-
poration, or joint-stock association created
l>y or under the laws of the State, or a trus-
tee, director, or other officer thereof; or
against a corporation, or joint-stock asso-
ciation created by or tinder the laws of an-
other State, government, or country, or a
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trustee, director, or other officer thereof,

where the corporation or association does
business within the State, or has, within
the State, a business agency or a fiscal

agency, or an agency for the transfer of its

stock.

A receiver of an Insolvent foreign corporation

may be appointed by the courts of this State for

the purpose of preserving its assets for the pro-

tection of domestic creditors, where such cor-

poration has assets in this State, but no officei's

empowered to hold them. Hall v. Holland House
€o., 12 Misc. Rep. 55; 66 N. Y. St. Rep. 684 (1895);

Woerishoffer v. North River Const. Co., 6 Civ.

Pro. Rep. 113; Dreyfuss v. Scale, 18 Misc. Rep.

550 (1896).'

An auxiliary receiver of a foreign corporation,

the affairs of which are in liquidation in another

State, is merely the custodian of the assets in

this State for the purpose of protecting the cred-

itors here, and has only the powers conferred by
the order appointing him. Bucliley v. Harrison,

10 Misc. Rep. 683; 65 N. Y. St. Rep. 93 (1895).

II. Notice of Application.

(Code Civ. Pro., § 714.)

1. Temporary receiver.

§ 714. (.\mended by ch. 416 of 1877 and
by ch. 54Li of 1879.) Notice of an applica-

tion, for the appointment of a receiver, in

an action, before judgment therein, must be
given to the adverse party, unless he has
failed to appear in the action, and the time
limited for his appearance has expired. But
where an order has been made, as prescribed
in section 438 of this act, the court may, in
its discretion, appoint a temporary receiver,

to receive and preserve the property, with-
out notice, or upon a notice given by pub-
lication or otherwise, as it thinks proper.

2. Permanent receiver.

Code of Civil Procedure, section 1810.

provides that when a receiver is appointed
in an action, otherwise than by or pursuant
to a final judgment, notice of the applica-
tion for his appointment, must be given to

the proper officer of the corporation.

As to when notice of the application must be

served on attorney-general, see " Service of

Papers on Attorney-ii-eneral," post. A general

judgment creditor of a corporation is not entitled

to notice of a motion for the appointment of a

receiver. Morrison v. Menhaden Co., 37 Hun, 522.

III. Application, Where Made.

(L. 1883, ch. 378.)

Section 1. Every application hei-eafter

made for the appointment of a receiver of

a corporation, other than applications made

by the attorney-general on behalf of the
people of the State, shall be made at a
special term of the supreme court, held in

and for the judicial district in which the
principal business office of the corporation
is located; and all such applications made
by the attorney-general shall be made in

the judicial district in which the action
in which the appointment is sought is

triable; and any action or proceeding here-
after brought by the attorney-general on be-
half of the people of the State against any
corporation for the purpose of procuring its

dissolution, the appointment of a receiver,
or the sequestration of its property, may be
brought in any county of the State, to be
designated by the attorney-general. (Thus
amended b5^ L. 1S9G, ch. 282.)

§ 9. All applications to the court, contem-
plated by this act, shall be made in the
judicial district where the principal office

of the corporation against which proceed-
ings are taken is located, excepting such
applications as are made in actions
brought by the attorney-general on behalf
of the people of the State, and all such
applications shall be made in the judicial

district in which the action is triable.

(Thus amended by L. 1896, ch. 282.)

Laws of 1883, chapter 378, is constitutional.

Matter of Stonebridge, 37 N. Y. St. Rep. 617

(1891); aft'd, 128 N. Y. 618.

This act relates exclusively to receivers of cor-

porations, appointed in proceedings in insolvency.

According!}' the provisions of the first section re-

lating to the place of application does not apply

to an action to foreclose a corporate mortgage.

Whitney v. N. Y. & Atlantic R. R. Co., 32 Hun,
164 (1884); United States Trust Co. v. N. Y., W.
S. & B. R. R. Co., 101 N. Y. 478 (1886); all'g 35

Hun, 341 (1885). Such a receiver, it was held in

the latter case, is not a statutory receiver, but

is appointed by virtue of the general equity juris-

diction of the court. The amendment to section 1,

made by the act of 1896, authorizing the attorney-

general to apply for the appointment of a re-

ceiver in any county, does not seem to affect this

decision.

In order to sustain jurisdiction in an action by
a receiver where his appointment is denied in

the answer, it is necessary that the court ob-

tained jurisdiction, as provided by L. 1883, ch.

378, § 1, and that an action was commenced in

which he was appointed. Springs v. Bowery Na-
tional Banli, 63 Hun, 505; 45 X. Y. St. Rep. 327

(1892).

On application for the appointment of a re-

ceiver facts peculiarly in the knowledge of the
creditor, although alleged on information and be-

lief, are to be taken as true, if not denied. Hol-
land Trust Co. V. Consolidated Gas & Electric

Light Co., 85 Hun, 454; 66 N. Y. St. Rep. 291

(1895).

It Is contrary to the orderly and regular pro-

ceedings in a court of justice to allow a stranger
to participate in a motion for the appointment of

a receiver. O'Mahoney v. Belmont, 62 N. Y. 133.
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IV. Who May be Appointed Receiver.

(R. S., i>X. 3. cb. 8, tit. 4, § 66.)

§ 66. Any of the directors, trustees or

other officers of such corporation, or any of

its stockholders, may be appointed re-

ceivers, who, before euterins? upon the du-
ties of their appointment, shall give such
security to the people of this State, and in

such penalty, as the court shall direct, con-

ditioned for the faithful discharge of the

duties of their appointment, and for the

due accounting for all the moneys received

by them.

This section is applicable to tlie appointment of

receivers in proceedings for the voluntary disso-

lution of a corporation. See Matter of Eagle Iron

Works, 8 Paige, 385. Code Civ. Pro., § 2429, is to

same efl'ect as to who may be appointed in a

proceeding for voluntary dissolution. There seems
to be no other statutory provision on the subject.

An officer of an insolvent corporation (except as

above provided in a proceeding for its voluntary

dissolution) is not a proper person to be appointed
receiver. Attorney-General v. Bank of Columbia,

1 Paige, 510; aff'd, 3 Wend. 588. A person will not

be appointed who stands in any improper relation

to the cause. Smith v. X. Y. Consol. Stage Co.,

28 How. Pr. 208; but there is no rule of law
which prevents the appointment of a creditor,

Chamberlain v. Greeuleaf, 4 Abb. X. C. 92; or

a general agent of an insurance company, Han-
over Fire Ins. Co. v. Germania Fire Ins. Co., 33
Hun, 539; a director who has participated in the
alleged mismanagement should not be appointed,
Keeler v. Brooklyn El. R. R. Co., 9 Abb. N. C. 166;

nor an assignee of the same estate, especially

where a contest is likely to result, Eichberg v.

Wickham, 21 X. Y. Supp. 647 (1892); People's
Bank of East Orange v. Fancher, 21 X. Y. Supp.
525 (1892); nor a person who has signed or veri-

fied a false statement as to the solvency of the
corporation. People v. Third Ave. Savings Bank,
50 How. 22.

The propriety of appointing the same person
as a receiver in an action to foi-eclose a mort-
gage against a corporation, and also in an action
by the attorney-general for its dissolution is ex-
clusively a question for the court. Herring v.

N. Y., Lake Erie, etc., R. R. Co., 63 How. Pr.
497 (1882).

Code Civ. Pro., § 90, provides that no person
holding the otfice of clerk, deputy clerk, special
deputy clerk, or assistant in the clerk's office of
a court of record within the county of Xew York
shall be appointed a receiver, except by the writ-
ten consent of all the parties to the action, or
special proceeding other than the parties in de-
fault for failure to appear or plead. Code Civ.
Pro., § 827, authorizes the court to appoint a
referee to inquire into the propriety of appoint-
ing a certain person as receiver.

V. Bond of Receiver.

(Code Civ. Pro., § 715.)

§ 715. A receiver, appointed in an action
or special proceeding, must, before entering

upon his duties, execute and file with the
proper clerk, a bond to the people, with at
least two sufficient sureties, in a penalty
fixed by the court, .iudge, or referee, mak-
ing the appointment, conditioned for the
faithful discharge of his duties as receiver;
and the execution of any such bond by any
fidelity or surety company authorized by
the laws of this State to transact business,
shall be equivalent to the execution of said
bond by two sureties. And the court, or,

where the order Avas made out of court,

the judge making the order, by or pursuant
to which the receiver was appointed, or
his successor in office, may. at any time re-

move the receiver, or direct him to give a
new bond, with new sureties, with the like
conditions. But the foregoing provisions of
this section do not apply to a case where
special provision is made by law, for the
security to be given by a receiver, or for
increasing the same, or for removing a re-

ceiver. A receiver who, having executed
and filed a bond as provided for in this sec-
tion, before presenting his accounts as re-

ceiver, must give notice to the surety or
sureties on his official bond, of his intention
to present his accounts, not less than eight
days before the day set for the hearing on
said accounting. The same notice must be
given to such surety or sureties where the
accounting is ordered on the petition of a
person or persons other than the receiver,

and in no case shall the receiver's accounts
be passed, settled or allowed, unless the
said notice provided for in this section shall

have first been given to the surety or sure-
ties on the official bond of such receiver.

(Amended bv ch. 94 of 189(3. In effect

March 11, 1896.)

Proof of filing his bond is essential to the main-

tenance of an action by a receiver, the order for

whose appointment makes his bond a condition

for Ills taking the property. Hegewisch v. Silver,

50 N. Y. St. Rep. 448 (1892).

An action will not lie under a receiver's bond
until his accounts have been duly settled so as
to determine the amount of his liability and to

whom it extends. French v. Dauchy, 57 Hun,
100; 32 X. Y. St. Rep. 544 (1890).

Where a receiver has been required, by the
order appointing him, to file a bond, and he
continued to act as receiver for a year before
resigning, it will be presumed that his bond was
duly filed. Hegewisch v. Silver, 140 X. Y. 414;

35 X. E. Rep. 658; 55 X. Y. St. Rep. 808 (1893).

Query, whether defendant in action brought by
receiver can raise such question. Id.

A temporary receiver of a corporation who has
filed his bond is under no obligation to give addi-

tional security on being continued as a perma-
nent receiver unless required to do so by the
court. Jones v. Blun, 145 X. Y. 333; 39 X. E.
Rep. 954; 64 X. Y. St. Rep. 806.

An order requiring a bond with one surety is

not void, but may be amended without preju-

dice. Holmes V. McDowell, 15 Hun, 585; afE'd,



NEW YORK. 119

Receivers; general powers— Code, §§ 3320, 1888, 1890, 1788.

76 N. Y. 596; but where the order requires two
sureties it must be executed by at least two.
Johnson v. Martin, 1 Th. & C. 504.

VI. Expenses of Bond.

(Code Civ. Pro., § 3320, last sentence.)

§ 3320 (last sentence). Any receiver, as-
signee, guardian, trustee, committee, execu-
tor, or administrator, required by law to give
a bond as such, may include as a part of his

lawful expenses such reasonable sum. not
exceeding one per centum per annum upon
the amount of such bond, paid his sureties

thereon, as such court or judge allows.
(Amended by ch. 465 of 1892.)

VII. Action on Bond.

(Code Civ. Pro., §§ 1888, 1890.)

§ 1888. Where a public officer is required
to give an official bond to the people, and
special provision is not made by law, for
the prosecution of the bond, by or for the
benefit of a person, who has sustained, by
his default, delinquency, or misconduct, an
injury, for which the sureties upon the
bond are liable, such a person may apply
for leave to prosecute the delinquent's offi-

cial bond.
§ 1890. A receiver, an assignee of an in-

solvent debtor, or a trustee or other officer,

appointed by a court or a judge, is a public
officer, within the meaning of the last sec-

tion but one; but where he was appointed
by or pursuant to the order of a court, or
in a special proceeding specified in title

twelfth of chapter seventeenth of this act,

the application for leave to prosecute his
official bond must be made to the court by
which, or piu-suant to whose order, he was
appointed, or in which the judgment was
rendered, as the case may be. An action,

brought as prescribed in this section, must
be brought in the court to which applica-
tion is made for leave to bring it.

Vm. Powers of a Temporary Receiver.

(Code Civ. Pro., §§ 1788, 1789.)

§ 1788. In such an action, the court may
also, at any stage thereof, appoint one or
more receivers of the property of the cor-
poration. A receiver, so appointed, before
final judgment, is a temporary receiver,

until final judgment is entered. A tempo-
rary receiver has ix)wer to collect and I'e-

ceive the debts, demands and other prop-
erty of the coi-poration; to preserve the
property, and proceeds of the debts and de-
mands collected; to sell or otherwise dis-

pose of the property as directed by the
court; to collect, receive and preserve the
proceeds thereof; and to maintain any ac-
tion or special proceeding, for either of
those purposes. He must qualify as pre-
scribed by law for the qualification of a

permanent receiver. Unless additional
powers are specially conferred upon him,
as prescribed in the next section, a tem-
porary receiver has only the powers speci-
fied in this section, and those which are
incidental to the exercise thereof, a receiver
appointed by or pursuant to a final judg-
ment in the action, or a temporary receiver
wlio is continued by the final judgment, is

a permanent receiver, and has all the
powers and authority conferred, and is sub-
ject to all the duties and liabilities im-
posed upon a receiver appointed* the vol-

untary dissolution of a corporation.
(Amended by ch. 399 of 1882. See § 2.)

This section authorizes the appointment ol a

temporary receiver in an action to sequestrate

the property of a corporation brought under sec-

tion 1784, and an action for the dissolution of a
corporation brought by the attorney-general, or

by a creditor or stockholder under sections 1785,

1786. The powers conferred by this section upon
a temporary receiver are by section 2423 con-

ferred upon a temporary receiver in a proceed-
ing for the voluntary dissolution of a corpora-

tion. A temporary receiver cannot be appointed
in an action by the people to annul the charter

of a corporation. For general principles govern-
ing the conduct of all receivers, temporary as
well as permanent, commissions and compensation,
see post.

It was held that a temporary receiver appointed
before the passage of the Code of Civil Procedure
in the people's action to dissolve a corporation
as insolvent is not thereby vested with the title

to corporate property, nor is he a trustee for his

creditors, but is a mere caretaker, custodian and
manager, under the direction of the court, dur-
ing the pendency of the action. If a trustee in

any sense he is a trustee for the corporation. Her-
ring V. X. Y. & Lake Erie, etc., R. R. Co., 105
N. Y. 340; 12 N. E. Rep. 763 (1887). It Is the
evident policy of the statute to vest in the tem-
porary receiver many of the important powers
that are exercised by a permanent receiver, and
this for the very obvious reason that before final

judgment, in an action to procure the dissolution

of the corporation, it is of vital importance that
the title to the corporate property should be
vested In an officer of the court who has full au-
thority to reduce it to possession wherever found,
and to maintain any action or special proceeding'

necessary in the premises. Kealis v. American
Tube & Iron Co., 150 N. Y. 42; 44 X. E. Rep. 944
(1896). A temporary receiver, therefore, is vested
with the title of the property, for the purposes of
his trust. Matter of Smith Co., 31 App. Div. 39
(1S98). For the purpose of holding, protecting
and reducing the property to possession he rep-

resents the corporation and its creditors as fully

as a permanent receiver. Id.; see cases cited
under " Powers of Permanent Receivers." post.

Accordingly he may maintain an action against a
creditor of a corporation to recover back moneys
collected under a judgment against the corpora-
tion entered upon an offer made in contemplation

* So in the original.
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of Its Insolvency, and the corporation Itself Is

not a necessary party to such an action. Nealis

V. American Tube & Iron Co., supra. He may
sue to set aside a transfer by the corporation as

fraudulent. Stiefel v. N. Y. Novelty Co., 14 App.

Dlv. 371 (1897).

He has no authority as such to continue the

business of the concern and, unless he is author-

ized to do so by the court, the estate cannot be

charged with liability incurred by him in the

business. Appleton v. Welsh, 20 Misc. Kep. 343

<1897). Where he is not directed to sell the prop-

erty or to continue a business he is not author-

ized to employ a truckman at a weekly salary, so

as to charge any party but himself. Meyer v.

Lexow, 1 App. Dlv. 116; 72 N. Y. St. Rep. 520

(1896).

The requirements of §§ 70, 72, of tit. 4, ch. 8,

pt. 3, of the R. S., that receivers of corporations

shall give notice, as is required of trustees of in-

solvent debtors, and that those indebted to the

corporation shall account to the receivers, do

not apply to the case of a temporary receiver.

Nealis V. American Tube & Iron Co., 76 Hun,

220; 59 N. Y. St. Rep. 120 (1894); aff'd, 150 N. Y.

42; 44 N. E. Rep. 954.

An order appointing a temporary receiver of a

corporation in a proceeding for voluntary dissolu-

tion does not disable it from moving to vacate an
attachment. Waverly Co. v. Worthington Co., 4

Misc. Rep. 447; 53 N. Y. St. Rep. 520 (1893).

§ 1789. A temporary receiver, appointed
as prescribed in the last section, is, in all

respects, subject to the control of the court.

In addition to the powers conferred upon
him, by the provisions of the last section,

the court may, by the order or interlocutory
judgment appointing him, or by an order
subsequently made in the action, or by the
final judgment, confer upon him, the pow-
ers and authoi'ity, and subject him to the
duties and liabilities, of a permanent i"e-

ceiver, or so much thereof as it thinks
proper; except that he shall not make any
distribution among the creditors or stock-
holders, before final judgment, unless he is

specially directed so to do by the court.

IX. Powers and Duties of Permanent
Receivers.

Revised Statutes, pt. 3, ch. 8, tit. 4, §§ 67 to 89,

inclusive, prescribe the general powers and du-
ties of a receiver in a proceeding for the volun-
tary dissolution of a corporation. Section 1788
of the Code provides that a permanent receiver
appointed in an action by a creditor to sequester
assets, or in an action by the people or by a
creditor or stockholder to dissolve a corporation
has all the power and authority conferred and
is subject to all the duties and liabilities imposed
upon a receiver appointed on a voluntary dis-

solution of a corporation. Section 1801 of the
Code provides that in an action by the people to
vacate the charter or annul the existence of a
corporation, the final judgment must provide for
the appointment of a receiver, the taking of an
account, and the distribution of the property of

the corporation among its creditors and stock-

holders, as where the corporation is dissolved

upon its voluntary application. It will thus be
observed that the provisions relating to receivers

in proceedings for voluntary dissolution apply to

nearly all if not all permanent statutory re-

ceivers of corporations, appointed under general

laws. A receiver not subject to the provisions

applicable to receivers in proceedings for volun-

tary dissolution is a common-law receiver, and
except as subject to special statutes, has the

powers and duties of receivers at common law,

as evolved and declared by courts of equity.

Apart, however, from statutory powers and duties,

many general equitable principles are applicable

to statutory receivers, and should govern them
in the performance of their duties. The decisions

relating to the powers and duties of receivers

generally as trustees of the corporation and its

creditors are arranged for convenience under
the sections of the Revised Statutes, declaring
similar statutory powers and duties. Following
the Revised Statutes are supplemental laws re-

lating to this subject.

Rights and authority.

§ 07. t^uch receivers shall be vested with
all the estate, real and personal, of such
corporation, from the time of their having
filed the security hereinbefore required, and
shall be trustees of such estate for the
benefit of the creditors of such corporation
and of its stockholders.

a. Title,

A receiver is vested absolutely with all the

property, assets and effects for distribution.

Atty-Gen. v. Guardian Life Ins. Co., 77 N. Y.

272 (1879); Chapman v. Douglass, 5 Daly, 244.

Presumptively the receiver is in possession of

premises which are the subject of the receivership

from the time he files his bond. Wells v. Higgins,

132 N. Y. 459; 30 N. E. Rep. 861; 44 N. Y. St.

Rep. 60S (1892); Chamberlain v. Rochester S. P.

V. Co., 7 Hun, 557; and his title does not re-

late back so as to divest the lien of an exe-

cution levied intermediate his appointment and
qualification. Matter of Lewis & Fowler Mfg.
Co., 89 Hun, 208; 69 N. Y. St. Rep. 44. This
is undoubtedly the rule, although in some cases
the question of the date of filing security was
not raised and the courts have declared that the
receiver's title dates from his appointment.
Upon the order of appointment, a receiver be-

comes vested with the assets, and no superior lien

is acquired by a creditor levying an attachment
between the time of such appointment and his

taking possession. Dickey v. Bates, 13 Misc.

Rep. 489 (1895).

The title of a receiver appointed in an action

for the dissolution of a corporation is subordinate

to that of an assignee to the property of the

corporation theretofore appointed. The title of

the assignee to the property being apparently
valid, the remedy of the receiver, if he desires to

assail it, is by an action. I'eople v. U. S. Law
Blank & Stationery Co., 24 Misc. Rep, 535.



NEW YOKK. 121

Receivers; general powers — R. S., § 68.

A permanent receiver Is vested with only such

property as the corporation had at the time of

dissolution, and takes no title to property there-

tofore disposed of by judicial determination.

Herring v. N. Y., Lake Erie, etc., R. R. Co., 105

N. Y. 340 (1887); Dunlap v. Patterson Fire Ins.

Co., 12 Hun, 627; aff'd, 74 N. Y. 145; nor does

his title divest a lien obtained by levy under
execution. Clark v. Brockway, 3 Keyes, 13.

The title of a receiver is superior to the lien

of a judgment obtained against the corporation

subsequent to his appointment. Atty.-Gen. v.

Atlantic Mutual Life Ins. Co., 100 N. Y. 279.

As against the lien of a judgment creditor of a
corporation who has issued execution under which
a levy has been made, the right of a receiver dates

only from his appointment, and not from the
filing of the petition for voluntary dissolution of

the corporation. Matter of Meuhlfeld v. Haynes
Piano Co., 12 App. Div. 492 (1896).

b. Represents creditors and stockholders.

A receiver represents both the creditors and the

stockholders, and in his character as trustee for

the latter he may maintain an action to set

aside illegal and fraudulent transfers of prop-

erty made by its officers or to recover funds mis-

applied. Atty.-Gen. v. Guardian Mut. Life Ins.

Co., 77 N. Y. 272; Talmage v. Pell, 7 id. 328.

A receiver of a corporation represents both it

and its creditors. Van Cott v. Van Brunt, 2

Abb. N. C. 283; reversed on other grounds, 82

N. Y. 535; Attorney-General v. North Am. Life

Ins. Co., Id. 172; People ex rel. Atty.-Gen. v.

Security Life Ins., etc., Co., 79 id. 267.

A receiver of a corporation is a trustee of bona
fide creditors only. McParland v. Bain, 26 Hun,
38.

A receiver merely as such may not disaffirm

acts of the corporation or of Its directors, if it

does not appear that it Is insolvent, or has cred-

itors to be protected. Foraker v. Brown, 10 Misc.

Rep. 161; 62 N. Y. St. Rep. 480 (1894).

c. Assets, what are.

The receiver of an Insolvent bank receives Its

assets subject to the same equities and impressed
with the same trust under which they were held

by it. People v. Bank of Dansville, 39 Hun, 187.

The balance of unpaid stock subscription passes

to the receiver. Dean v. Biggs, 25 Hun, 122.

A patent right owned by the corporation vests

in the receiver. Matter of Woven Tape Skirt Co.,

12 Hun, 111.

In a proceeding for the voluntary dissolution of

a corporation the court has not power to take
from a trustee a fund placed in his hands for dis-

tribution by the corporation and transfer the same
to the receiver for distribution. Matter of Home
Provident Safety Fund Association, 129 N. Y.
288; 41 N. Y. St. Rep. 549 (1891).

The court cannot by summary order compel
a delivery to a receiver of a railroad company of

books which have been sold to and are in the
possession of its successor. Olmstead v. Rochester
etc., R. R. Co., 46 Hun, 552 (1887).

The court will not order an assignee of a cor-

poration to turn over its assets to a receiver in

a proceeding for the voluntary dissolution of the
corporation, subsequently appointed, but will

leave him to his remedy by action. Matter of
Meuhlfeld, 16 App. Div. 401 (1897).

Where the vice-president of a corporation pre-

sides at a meeting of the directors which voted
him a salary, and it was shown there was no
business which would justify him in receiving
such salary, held, that a receiver was entitled to
recover such amount. Ashley v. Kinnan, 18 N.
Y. St. Rep. 791 (1888).

d. Court may protect assets.

A court which has In the exercise of Its right-
ful jurisdiction appointed a receiver, 6an make
an order forbidding any after interference by
way of levy or seizure, with the property In his
possession. WoerishofEer v. North River Con-
struction Co., 99 N. Y. 398 (1885).

General powers.

§ G8. Such receivers shall have all the
power and authority conferred by law upon
trustees to whom an assignment of the es-
tate of insolvent debtors may be made, pur-
suant to the provisions of the fifth chapter
of the second part of the Revised Statutes.

a. Powers of trustees of insolvent debtors
generally.

(R. S., pt. 2, ch. 5, tit. 1.)

§ 4. The survivor or survivors of any
trustees shall have all the powers and rights
given by this title to trustees. All prop-
erty in the hands of any trustee at the time
of his death, removal or incapacity, shall
be delivered to the remaiuiug trustee or
trustees, if there be any, or to the successor
of the one so dying, removed or incapaci-
tated, who may demand and sue for the
same.

§ 5. Before proceeding to the discharge
of any of their duties, all such trustees shall
take and subscribe an oath, that they will
well and truly execute the trust by their
appointment reposed in them, according to
the best of their skill and understanding,
which oath shall be filed with the officer or
court that appointed them.

§ 7. The said trustees shall have power,
1. To sue in their own names or other-

wise, and recover all the estate, debts and
things in action, belonging or due to such
debtor, in the same manner and with the
like effect as such debtor might or could
liave done if no attachment had been is-

sued, or trustees appointed, or an assign-
ment had not been made; and no set-off
shall be allowed in any such suit, for any
debt, unless it was owing to such creditor,
by such debtor, before the first publication
of the notice required in the first article.
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2. To take into their hands, all the estate

of such debtor, whether attached, or de-

livered to them, or afterwards discovered;

and all books, vouchers and securities re-

lating to the same:
3. In the case of a non-resident, abscond-

ing or concealed debtor, to demand and re-

ceive of every sheriff who shall bave at-

tached any of the property of such debtor,

or who shall have in his hands, any moneys
arising from the sale of such property, all

such property and moneys, on paying him
his reasonable costs and charges, for at-

taching and keeping the same, to be al-

lowed by the officer having jurisdiction:

4. From time to time, to sell at public

auction, all the estate, real and personal,

vested in them, which shall come to their

hands, after giving at least fourteen days'

public notice of the time and place of sale,

and also publishing the same for two weeks
in a newspaper, printed in the county, where
the sale shall be made, if there be one:

5. To allow such credit on the sale of real

property by them, as they shall deem rea-

sonable, not exceeding eighteen months, for

not more than three-fourths of the purchase
money; which credit shall be secured by a
bond of the purchaser, and a mortgage on
the property sold:

6. On such sales, to execute the neces-
sary conveyances and bills of sale:

7. To redeem all mortgages and condi-

tional contracts and all pledges of personal
property, and to satisfy any judgments,
which may be an incumbrance on any prop-
erty so sold by them; or to sell such prop-
erty subject to such mortgages, contracts,
pledges or judgments:

8. To settle all matters and accounts be-
tween such debtor, and his debtors, or cred-
itors, and to examine any person touching
such matters and accounts, on oath, to be
administered by either of them:

9. Under the order of the officer appoint-
ing them, to compound with any person in-

debted to such debtor, and thereupon to dis-

charge all demands against such person.

b. Management of estate.

Duties of receiver in management and collec-

tion of estate. See Clapp v. Clapp, 49 Hun, 195.

A receiver may at any time apply to the court
for instructions touching his duties. People v.

Sec. Lif^ Ins. Co., 79 N. Y. 267.

The receiver is an officer of the court appoint-
iufr him anti is lionnd to obey its direction and is

subject in the general discharge of his duties to
its control. Syracuse Savings Bank v. S. C. &
N. y. R. R. Co., 88 N. Y. 110.

In the management of the estate a receiver is

chargeable with the value of the property which
by reasonable diligence would have come into his
hands and has been lost by his omission to act.
Clapp V. Clapp, 49 Hun, 195.

A receiver should not invest the moneys In his
hands without the direction of the .court. Atty.-
Gen. V. N. A. Life Ins. Co., 89 N. Y, 94.

He may sell and dispose of all the property

and effects of the corporation, Verplanck v. Mer-

cantile Ins. Co., 2 Paige, 438; but where receive*

fraudulently obtains order for sale of a debt due

the corporation, a creditor may have the order

vacated and the sale set aside. Hackley v.

Draper, 60 Hun, 88.

A receiver of an insolvent corporation Is not

bound to complete its contracts. Matter of A. E.

Chasmar & Co., 22 Misc. Rep. 680 (1898).

Counsel who unsuccesfully defend a suit for the

dissolution of a corporation, the insolvency of

which is known to its officers, cannot have their

bill for services preferred by the receiver. People

V. Commercial Alliance Life Ins. Co., 148 N. Y.

563; 42 N. B. Rep. 707 (1896).

The power of the court to direct its receiver to

pay over moneys which he has received which
equitably belong to another, must be exercised in

an application made in the proceeding in which
the receiver was appointed and in the same judi-

cial district and upon notice to the attorney-

general. Gillig V. Treadwell, 151 N. Y. 552; 43

X. E. Rep. 1035 (1897).

c. Debts for preservation.

A receiver may incur expenses and charges for

the preservation of the property in his hands.

Rogers v. Wendell, 54 Hun, 540; 28 N. Y. St. Rep.

301.

The fact that a corporation at the time of the

appointment of a receiver in an action for its dis-

solution is in serious financial embarrassment,
without means to pay for work and material used
in improving its property, or to continue the work,
does not justify an order of court authorizing the

receiver to issue certificates for its debts for

work and labor, which shall be a lien upon the

property prior to the lien of a mortgage given be-

fore such indebtedness was incurred. Such claim
cannot be preferred as debts incurred for the

benefit and protection of the property. Roht v.

Attrill, 106 N. Y. 423; 13 N. E. Rep. 282 (1887).

Nor are such claims brought within the rule giv-

ing expenses incurred in the preservation of the
property a first lien, by reason of the further

facts that a large number of unpaid workmen
who have continued work under promise of pay-
ment were in a state of destitution and threat-

ened to burn the property unless they were paid.

Id.

d. Debts in operating.

The receiver of a railroad corporation has no
power Mithout the order of the court to issue

certificates and notes binding upon the trust, and
the holder thereof, in order to enforce them, must
show that the proceeds were used for the bene-
fit of the estate. Wesson v. Chapman, 77 Hun,
144; 59. N. Y. St. Rep. 144 (1894).

A court of equity, having possession, in a fore-

closure suit through its receiver, of the property
of a railroad company, has authority to create
debt for rolling stock and other purposes, when
necessary to secure the successful operation of
the road, and to charge the debts so created as
a first lien. Vilas v. Page, 106 N. Y. 439; 13 N.
E. Rep. 743 (1887).
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The court cannot authorize the receiver of a

railroad corporation to issue certificates of in-

•debtedness for the payment of labor and services

in operating the road prior to his appointment,
and to make such certificates a lien prior to exist-

ing mortgages. Metropolitan Trust Co. v. Toua-
wanda Valley, etc., R. R. Co., 103 N. Y. 245; 8

N. E. Rep. 488 (1886).

e. Court may adopt agreement.

Where an agreement made by a receiver is one
which the court would have made and inures to

the benefit of the company, although made with-

out the permission of the court, the court will en-

force it. People V. National Mutual Ins. Co., 19

App. Div. 247 (1897).

f. Deposit of money.

Where a receiver deposits money in a bank ex-

ercising the prudence of a business man, he

should not suffer loss by reason of the subsequent

failure of such bank. Brett v. Brett, 4 N. Y.

St. Rep. 704. See, also, " Place of Deposit of

Funds," post.

g. Not to purchase for self.

A receiver cannot be permitted to purchase for

his own benefit. Sheldon v. Saenz, 59 How. Pr.

377.

lu Must keep funds distinct.

A receiver should keep the funds of his trust

distinct from his private funds. Matter of Com-
monwealth Fire Ins. Co. 32 Hun, 78 (1884).

i. Settlement of claims.

The method prescribed by the statute for ascer-

taining the claims of creditors in proceedings for

the voluntary dissolution of a corporation are

not exclusive and the court may, when in its

Judgment it is proper to do so, authorize an
action to be brought against the receiver who
disputes the validity of a claim so that the matter
may be more deliberately examined and deter-

mined. Ludiugtou V. Thompson, 153 N. Y. 499;

47 N. E. Rep. 903 (1897).

It seems that an order of the court is not neces-

sary in order that a receiver may have authority

to settle and compromise a claim; it is simply a

protection to him against a charge that he has
exercised his discretionary power unwisely in so

doing. Higgins v. Herrmann, 23 App. Div. 420.

A receiver who has paid out the funds In his

hands, in obedience to orders of the court, cannot
be compelled to make restitution upon it being
determined that the parties receiving the same
were not entitled thereto. Willis v. Sharp, 124

N. Y. 406; 26 N. E. Rep. 974; 36 N. Y. St. Rep.
417 (1891)).

Where a receiver has . paid a claim on the de-

cision of the Special Term that it was preferred

but which was afterward held by the Court of

Appeals not to be preferred, the amount should

be deducted in a settlement with the general
creditors. People v. E. Remington & Son, 60 Hun,
42; 38 N. Y. St. Rep. 565 (1891).

Although the time to prove debts against the
estate of an insolvent corporation in the hands
of a receiver had expired, a creditor was held to

be entitled to the same pro rata dividend as the
other creditors, so far as the assets remaining
undistributed would allow. People v. E. Reming-
ton & Sons, 59 Hun, 282; 36 N. Y. St. Rep. 282;
afli'd, 126 N. Y. 654 (1891).

An application by a creditor to compel the pay-
ment of its claim by a receiver of a corporation
will be denied where, pending the application,
the receiver has been finally discharged and all

of the property taken out of his hands, although
such discharge was granted without notice to
the creditor. The sole remedy of the creditor is

to apply to the court to vacate its order so that
his right as a creditor may be protected. N. Y.

& Western Union Tel. Co. v. Jewett, 115 N. Y.
166; 21 N. E. Rep. 1036; 24 X. Y. St. Rep. 560
(1889).

A creditor is entitled to Interest on a dividend
during the time which its payment to him was
deferred by reason of the receiver's unsuccess-
fully contesting his claim. People v. E. Reming-
ton & Sons, 59 Hun, 307; 36 N. Y. St. Rep. 577;
afC'd, 126 N. Y. 679; 27 N. E. Rep. 853 (1891).

A receiver of property acting in good faith under
the orders of the court is protected against the
claim of a general creditor who has acquired no
lien but who has unreasonably delayed taking
any steps or giving any notice of an intention of
asserting an interest iu the property. Sullivan v.

Miller, 106 N. Y. 635; 13 X. E. Rep. 772 (1887).

A receiver who is ordered to pay money to a
designated person cannot withhold it because he
has a personal claim against such person.
McGerry v. Smith, 2 Law Bull. 7.

The court may at any time make an order for
either the partial or total disbursement of the
funds of an insolvent corporation in the hands of
a receiver among the persons who appear to be
equitably entitled thereto. Woodruff v. Erie
Ry. Co., 93 X. Y. 609; rev'g 25 Hun, 246 (1883).

j. Specific performance.

A sale made by a receiver of a State bank, upon
order of the court of a judgment, may be enforced
by order compelling the specific performance of
the contract. Matter of Denison, 114 N. Y. 621
(1889).

k. Liability for taxes.

The receiver of an insolvent corporation who
is using its franchise may be compelled to pay
taxes by summary order upon petition. Central
Trust Co. V. N. Y. City, etc., R. R. Co., 110 N.
Y. 250; 18 X. E. Rep. 92; rev'g 47 Hun, 587 (1888).
Where a receiver has been appointed for a cor-

poration, city or State taxes due from it must
be paid before the claims of general creditors.
Matter of Atlas Iron Construction Co., 19 App.
Div. 415 (1897).

A receiver may by order be compelled to pay
froni funds in his hands a franchise tax due to
the State. Central Trust Co. v. N. Y. C. & H.
R. R. R. Co., 110 X. Y. 250; 18 X. E. Rep. 9si.
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1. Liability for negligence.

A receiver of a railroad corporation who ope-

rates and controls it incurs the same liability for

injuries to his employes as a corporation would

have done. Graham v. Chapman, 33 N. Y. St.

Rep. 349 (1890).

As to liability of receiver in action for negli-

gence causing death of a passenger, see Cardot

V. Barney, 63 N. Y. 281.

m. Liability to employes.

One employed by a receiver in matters pertain-

ing to the execution of the trust may look to the

receiver in his individual capacity for his compen-

sation. Ryan v. Rand, 20 Abb. N. C. 313 (1887).

A person employed to render service in caring

for the trust property, furnishing materials and

looking after it generally, is entitled to recovery

for his services and disbursements from the re-

ceiver personally, there being no agreement to

the contrary. Rogers v. Wendell, 54 Hun, 540;

28 N. Y. St. Rep. 301 (1889).

n. Liability for acts of employes.

A receiver is personally liable for loss or in-

jury through his own neglect or misconduct, but

for the loss or misconduct of those employed by

him he is only liable as receiver. Camp v. Bar-

ney, 4 Hun, 373.

o. Liability for judgment against lessor.

A receiver of the lessee of a railroad corpora-

tion may be required to comply with a judgment
against the lessor corporation to construct a farm
crossing, even though he alleges that he has no

funds to comply with the judgment. Peckham
V. Dutchess Co. R. R. Co., 145 N. Y. 385; 40 N.

E. Rep. 15; 64 N. Y. St. Rep. 831 (1895).

p. Liability for judgment against corpo-
ration.

The receiver of a dissolved corporation is not

bound by a judgment rendered after its dissolu-

tion in a proceeding against it to which he was
not a party. People v. Knickerbocker Life Ins.

Co., 106 N. Y. 619; 13 X. E. Rep. 447; reVg 43

Hun, 574 (18S7).

q. Employment of attorney.

He may have attorney of party, except where
interests conflict. Smith v. N. Y. Central Stage
Co., 28 How. 208; Bennett v. Chapin, 3 Sandf.

673; Ryckman v. Parkins, 5 Paige, 543; Warren
V. Sprague, 4 Edw. 416; afE'd, 11 Paige, 200; Hynes
v. McDermott, 3 N. Y. St. Rep. 582; but a
stranger, who is sued by the receiver, cannot raise

the objection, Warren v. Sprague, supra; Ben-
nett V. Chapin, supra.

A receiver will not be authorized by the court
to bring an action by a particular attorney.
First National Bank v. Navarro, 43 N. Y. St. Rep.
813 (1892).

In employing counsel the receiver should not
employ an attorney Identified with the legal busi-
ness of either party, although it may be excused
where the employment was in good faith. Clapp
V. Clapp, 49 Hun, 195 (1888).

r. Actions by and against receivers.

Code Civ. Pro., § 383, provides that an action,

against a receiver In a special proceeding in-

stituted in a court or before a judge, brought to-

recover a chattel, or damages for taking, de-

taining or Injuring personal property by the de-

fendant, or the person whom he represents, must
be brought within three years from the time the

cause of action accrues.

Code Civ. Pro., § 766, provides that an action or

special proceeding brought by a receiver does not

abate on his death or removal, but may be con-

tinued by his successors.

Code Civ. Pro., § 791, subd. 5, prefers actions

and special proceedings in which a receiver is

sole plaintiff or defendant.

A receiver can neither sue or be sued without

leave of the court. James v. James Cement Co.,

8 N. Y. St. Rep. 490; Foster v. Townshend, 68 N.

Y. 203; Merritt v. Lyon, 16 Wend. 405; Smith v.

Woodruff, 6 Abb. 65.

Leave to sue a receiver can be granted at any
stage of the action; the irregularity in suing with-

out leave is waived by an appearance without ob-

jection. Hubliell V. Dana, 9 How. 424.

As a general rule, leave will not be granted by
a court to sue a receiver appointed by its au-

thority in any other tribunal. 41 Super. Ct. 513.

Where a receiver is sued personally and desires

the protection of the court, he must apply for

an injunction, and if he fails to do so, the action

at law will proceed as though permission to bring

it has been received from the court. Camp v.

Barney, 4 Hun, 373.

It is a contempt to bring an action against a
receiver without leave of the court. Taylor v.

Baldwin, 14 Abb. 166; De Groot v. Jay, 30 Barb.
483.

The commencement of an action against a re-

ceiver without leave does not prevent the court
having jurisdiction, and the remedy is by stay
or proceeding for contempt or both. Hirshfeld
V. Kalischer, 81 Hun, 606; 63 N. Y. St. Rep. 220
(1894).

Omission to obtain leave to sue a receiver is not
jurisdictional, and if the contempt be not wilful

the receiver's motion for relief may be met by
granting leave nunc pro tunc, on terms which
will Indemnify the receiver. James v. James
Cement Co., 8 N. Y. St. Rep. 490.

A person suing a receiver should obtain leave
of the court, but a judgment obtained is valid.

Hackley v. Draper, 4 Sup. Ct. (Th. & C.) 614;
aff'd, 60 N. Y. 88.

The receiver of a corporation possesses what-
ever rights the corporation possessed which are
enforcible against its directors or trustees for mis-
feasance or non-feasance In office. Mason v.

Henry, 152 N. Y. 529; 46 N. E. Rep. 837 (1897).

He can set aside judgment obtained by collusion,

fraudulently and without consideration. Whit-
tlesey V. Delaney, 73 N. Y. 571.

An action to recover an unpaid balance ot a
subscription to stock may be continued by a re-

ceiver subsequently appointed in the name of the
original party. Phoenix Warehousing Co. v.
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Badger, 67 N. Y. 294; Talmadge v. Pell, 9 Paige,

410.

He may maintain an action to determine the
validity of bonds secured by mortgage of its prop-

erty, and to what extent they are liens thereon.

Hubbell V. Syracuse Iron Works, 42 Hun, 182.

He may sue a director at law for damages result-

ing from his misapplication of the assets of the
comii.-iiiy or he may proceed in equity to compel
an accounting as to the property wasted and lost.

Mason v. Henry, 152 X. Y. 529; 46 N. B. Rep.
837 (1S97).

He may sue for funds misappropriated and set

aside illegal or fraudulent transfers. Atty.-Gen.

V. Guardian Life Ins. Co., 77 N. Y. 272.

He may repudiate illegally executed contracts

of the corporation and reclaim the property, Tal-

madge V. Pell, 7 N. Y. 328; but cannot impeach
its lawful acts. Hyde v. Lynde, 4 N. Y. 387.

He may recover dividends wrongfully paid and
make creditors defendants. Osgood v. Laytin, 3

Keyes, 521.

He may offset claims. Holbrook v. Receivers of

Am. Fire Ins. Co., 6 Paige, 220; Osgood v. De
Groot, 36 N. Y. 348; Matter of Van Allen, 37

Barb. 225.

While, as a general rule, the receiver takes the

title of a corporation, and any defense that would
have been made against the corporation may be
asserted against him, yet where there are inno-

cent creditors, he may, on their behalf, maintain

an action upon an illegal contract of the cor-

poration, although the latter is precluded from
maintaining the same. Pittsburgh Carbon Co. v.

McMillin, 119 N. Y. 46; 23 N. E. Rep. 530; 28 N.

Y. St. Rep. 807 (1890).

Upon proceeding for a voluntary dissolution,

the receiver has the power to contest the valid-

ity of bonds and mortgages, subject to which a
sale of the property of the corporation is sought.

Matter of Wendler Machine Co., 2 App. Div. 16;

72 N. Y. St. Rep. 499 (1896).

As against a wrongdoer, the possession of the

receiver is suflBcient to maintain an action for

the recovery of damages sustained by him by
reason of a trespass. Farnsworth v. Western
Union Tel. Co., 6 N. Y. Supp. (1889).

A receiver appointed here of a domestic cor-

poration cannot sue here to recover property of

the corporation situated in another State. Simp-
kins V. Smith & Parmelee Gold Co., 50 How. Pr.

56.

A receiver who is warranted in bringing an
action to set aside a chattel mortgage made by
the judgment debtor, though unsuccessful, is en-

titled to be allowed the expenses and costs in-

curred by him. Matter of Merry, 11 App. Div.

597 (1896).

Where the receiver of an insolvent corporation

refused to receive goods sold to him and the seller

resold them on his account and brought an action

by leave of the court to recover the difference in

price, held, that he was guilty of contempt in re-

selling the goods without leave of the court, and
the recovery should be set aside. Moore v. Pot-

ter, 87 Hun, 334; 68 N. Y. St. Rep. 60 (1895).

87

s. Actions which, cannot be maintained.

A receiver cannot enforce a liability of stocK-

holders which is possessed by a particular class

of creditors only. Farnsworth v. Wood, 91 N. Y.

308.

A receiver cannot bring an action against one
who was formerly a stockholder to collect the

amount unpaid on the shares sold and trans-

ferred by him unless the corporation could have
maintained such action prior to his appointment.
Billings V. Robinson, 28 Hun, 122; aff'd, 94 N. Y.

415; Billings v. Trask, 80 Hun, 314.

A receiver of a corporation cannot question the
validity of a transfer made before his appoint-

ment except in action brought for such purpose
In which the transferee is a party. Prentice v.

Nichols, 100 N. Y. 227 (1885).

t. Actions against corporations during re-
ceivership.

An action may be maintained against the cor-

poration upon a contract made by it, notwith-
standing the appointment of a receiver in an-

other action for its dissolution. Pringle v. Wool-
worth, 90 N. Y. 502 (1882).

The receiver of a corporation appointed pending
an action for the foreclosure of a mortgage upon
all its property does not represent the corpora-

tion or supersede it in the exercise of its pow-
ers, except in relation to the possession and man-
agement of the property committed to his charge,

and notwithstanding his appointment the cor-

poration still exists, may sue and be sued, and is

liable for its acts and upon its contracts and
covenants the same as if the receiver had not

been appointed. Decker v. Gardner, 124 N. Y.

334; 26 N. E. Rep. 814; 36 N. Y. St. Rep. 267

(1891).

The appointment of a receiver of a corporation
does not preclude the officers from continuing the
defense of an action against it, and the receivers

have no standing before they are made parties

to move to set aside the answer served and the
judgment entered in the action. Farmers' Loan
& Trust Co. V. Hoffman House, 7 Misc. Rep. 358;
58 N. Y. St. Rep. 684 (1894).

It seems that the above cases were decided in

reference to temporary receivers only; not per-

manent receivers appointed by final order.

Though the appointment of a receiver is er-

roneous, a creditor obtaining judgment against the
corporation acquires no lien on its assets superior
to other creditors, although the receiver is super-
seded by another receiver appointed in an action
by the attorney-general to dissolve the corpora-
tion. Atty.-Gen. v. Continental Life Ins. Co., 28
Hun, 360 (1882).

u. Accounting.

Upon the settlement of a receiver's accounts, the
validity of his appointment is not before the court
as an original question. Hardt v. Levy, 20 App.
Div. 400 (1897).

Upon the accounting of a receiver of a corpora-
tion, where the order for the accounting requires
service of notice upon the creditors named In the
application, such creditors have a right to appear
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and be present at the accounting. Greason v.

Goodewille-Wyman Co., 38 Hun, 138 (1885).

Where a receiver has not had any of the prop-

erty of the corporation in his possession, a pro-

ceeding for an accounting merely cannot be main-

tained against him. Lyons v. Atlantic Hills Gold

Mining, etc., Co., 38 N. Y. St. Rep. 892 (ISfft).

A de facto receiver cannot avail himself of a

void appointment to escape an accounting. O'Ma-

honey v. Belmont, 62 N. Y. 133.

V. Discharge.

Where no property of the corporation ever came
into the hands of its receiver, and the order ap-

pointing him had been vacated, held, that he was
entitled to his discharge. People v. Bushwick
Chemical Co., 45 N. Y. St. Rep. 329; afE'd, 133

N. Y. 694; 31 N. E. Rep. 627 (1892).

w. Removal.

A court may remove its receiver on its own
motion. Hoyt v. Continental Ins. Co., 21 Week.
Dig. 145 (1885).

Upon a motion to vacate the order appointing

a receiver, on the ground that a receiver has al-

ready been appointed by a competent tribunal,

it is error for the court on denying such motion

to remove the second receiver and appoint an-

other, on ground other than those on which the

motion to vacate the order are based, no notice of

such motion to remove having been given to the

superseded receiver. Bruns v. Stewart Mfg. Co.,

31 Hun, 195 (1883).

X. Foreign receivers.

A foreign receiver can maintain an action in

this State where there are no local interests ad-

verse to his suing as such receiver. Dyer v.

Power, 39 N. Y. St. Rep. 136 (1891).

The receiver of a national bank of another State
appointed by the comptroller of the currency is

not to be regarded as a foreign receiver iu the
original acceptation of that term, and he may
bring an action in the courts of this State to re-

cover the amount of an assessment upon share-
holders. Peters v. Foster, 56 Hun, 607; 32 N. Y.
St. Rep. 174 (1890).

The receiver of a foreign corporation represents
the corporation. He is the trustee of and rep-
resents the creditors and all other persons in-

terested in the fund, including the policyholders,
and is the proper one to distribute the assets as
directed by the court. Farmers' Loan & Trust
Co. V. Aberle, 19 App. Div. 79 (1897).

To recover subscriptions.

§ 69. If there shall be a sum remaining
due upon any share of stock subscribed in
such corporation, the receivers shall imme-
diately proceed and recover the same, un-
less the person so indebted shall be wholly
insolvent; and for that purpose may file
their bill in the court of chancery, or may
commence and prosecute an action at law,
for the recovery of such sum, without the

consent of any of the creditors of such cor-

poration.

See note on general powers under § 68, ante.

Notice of appointment.

§ 70. The receivers, immediately on their
appointment, shall give notice thereof,
which shall contain the same matters re-

quired by law in notices of trustees of in-

solvent debtors; and in addition thereto,
shall require all persons holding any open
or subsisting contract of such corporation,
to present the same in writing and in detail
lo such receivers, at the time and place in

such notice specified; which shall be pub-
lislied for three weeks iu the State paper
and in a newspaper printed in the county
where the principal place of conducting the
l)usii;ess of such corporation shall have been
siluated.

The provision relating to notice of insol-

vent debtors referred to is as follows:

(R. S., pt. 2, ch. 5, tit. 1.)

§ 8. The trustees, immediately upon their
appointment, shall give notice thereof; and
therein shall require,

1. All persons indebted to such debtor,
by a day and at a place therein to be speci-
fied, to render an account of all debts and
sums of money owing by them respectively,
to such trustees, and to pay the same;

2. All persons having in their possession
any property or effects of such debtor, to

deliver the same to the said trustees by the
day so appointed:

3. All the creditors of such debtor to de-
liver their respective accounts and demands
to the trustees or one of them, by a day to

be therein specified, not less than forty days
from the first publication of such notice.

§ 10. Notwithstanding any such notice,

the trustees may sue for and recover, any
propertj* or effects of the debtor, and any
debts due to him, at any time, before the
day appointed for the delivery or payment
thereof.

Certain acts of corporation after appoint-
ment, void.

§ 71. All sales, assignments, transfers,
mortgages and conveyances of any part of
the estate, real or personal, including
things in action, of every such corporation,
-made after the filing of the petition for a
dissolution thereof, in payment of, or as a
security for, any existing or prior debt, or
for any other consideration, and all judg-
ments confessed by such corporation after
that time, shall be absolutely void as against
the receivers who may be appointed on such
petition, and as against the creditors of
such corporation.

See note on general powers under § 68, ante.
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Debtors to account.

§ 72. After the first publication of the
notice of the appointment of receivers,
every person having possession of any prop-
erty belonging to such corporation, and eveiy
person indebted to such corporation, shall ac-
count and answer for the amount of such
debt and for the value of such pi'operty to

the said receivers; and all the provisions
of laAV, in respect to trustees of insolvent
debtors, the collection and preservation of
the property of such debtors, the conceal-
ment and discovery thereof, and the means
of euf(n-ciug such disi-overy, siiaii oe appli-

cable to the receivers so ai)pointed, and to

the property of such corporation.
The provisions relating to trustees of in-

solvent debtors referred to are as follows:

(R. S., pt. 2, ch. 5, tit. 1.)

§ 11. Every person indebted to such
delitor, or having the possession or custody
of any property or thing in action, belong-
ing to him, who shall conceal the same, and
not deliver a just and true account of such
Indebtedness, or not deliver such property
or thing in action, to the trustees or one of
them, by the day for that purpose appointed,
shall forfeit double the amount of such
debt, or double the value of such property
so concealed; which penalties may be i"e-

covered by the trustees.

§ 12. Whenever the trustees shall show
by their own oath or other competent proof,
to the satisfaction of any officer named in
the first section of the seventh article of
this title, or of any judge of a county court,
that there is good reason to believe that
the debtor, his wife, or any other person
has concealed or embezzled any part of the
estate of such debtor vested in the said
trustees; or that any iierson can testify con-
cerning the concealment or embezzlement
thereof; or that any person who shall not
have rendered an accotint as above required,
is indebted to such debtor, or has property
in his custody or possession, belonging to
such debtor; such officer or judge shall is-

sue a waiTant, commanding any sheriff or
constable to cause such debtor, his wife, or
other person, to be brought before him at
such time and place as he shall appoint, for
the purpose of being examined.

§ 13. The oflicer issuing such warrant,
shall examine every person so brought be-
fore him, on oath, in the presence of the
trustees or any of them, touching all mat-
ters relative to tlie debtor, his dealings and
estate, and touching the detention or con-
cealment of any part of his property, and
touching the indebtedness of any person to

such debtor; and shall reduce the examina-
tion to writing; which the person so exam-
ined is hereby required to sign, and which
shall be attested by the oflicer,

§ 14. If any person so brought before such
oflicer shall refuse to be sworn, or to answer

satisfactorily, all lawful questions put to
him, or shall refuse to sign the examination,
not having a reasonable objection thereto,
to be alloAved by such officer, the said oflB-

cer shall by warrant commit such person
to prison, there to remain without bail, un-
til he shall submit to be sworn or to answer
as required, or to sign such examination; in
which warrant the particular default of the
person committed shall be specified; and if

it be, in not answering any question, such
question shall also be specified therein.

§ 15. If any person so committed shall
bring a writ of habeas corpus he shall not
be discharged by reason of any insufliciency
in the form of the warrant of commitment;
but the court or officer before whom such
person shall be brought, shall recommit
stich person, tmless it shall be made to ap-
pear that he hath answered all lawful ques-
tions put to him, or had sufficient reason
for refusing to sign the examination, as the
case may be; or unless such person shall
then answer, on oath, the question so put
to him

§ 16. Any sheriff or jailor wilfully suffer-
ing any person so committed or recom-
mitted, pursuant to the foregoing sections,
to escape, shall be liable to indictment for
a misdemeanor; and on conviction thereof,
in addition to any other punishment the
court may inflict, shall forfeit to the trus-
tees a sum equal to the whole amount of
debts due to the creditors of such debtor,
not exceeding two thousand five hundred
dollars.

§ 17. The person so examined, and an-
swering to the satisfaction of the officer,

shall not be liable to any penalty imposed
in this article for concealing and not de-
livering any property, or paying any debt;
l)ut his answers on such examination, may
be given in evidence in the same manner,
and with the like effect, as if they had
been made in answer to a bill in equity
filed by such trustees.

§ 18. Any person who shall discover to
the trustees any secreted effects, property,
or things in action, belonging to such debtor,
so that they shall be recovered by them,
shall be entitled to ten dollars on the hun-
dred dollars, and ;it that rate, ou Xlu- value
of the effects so discovered, to be paid by
the trustees, out of the estate of such debtor;
but this section shall not extend to persons
who have such property, effects or things,
in their own possession.

Reference of controversies.
""

§ 73. Such receivers shall have the same
power to settle any controversy that shall
arise l)etwecn them ami any delators or cred-
itors of such ciirpor.-ition. l)y a reference, as
is given by law to trustees of insolvent
debtors; and the same proceedings for that
purpose shall be had, and with the like ef-
fect: and application for the appointment
of referees may be made to any officer au-
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thorized to appoint such referees on the ap-
plication of trustees of insolvent debtors,

who shall proceed therein in the same man-
ner; and the referees shall proceed in like

manner, and file their report with the like

effect in all respects.

See note under § 68, ante, for general powers.

The provisions relating to trustees of in-

solvent debtors referred to are as follows:

(R. S., pt. 2, ch. 5, tit. 1.)

§ 19. If any controversy shall arise be-
tween the trustees and any other persou in

the settlement of any demands against such
debtor or of debts due his estate, the same
may be referred to one or more indifferent

persons, who may be agreed upon by the
trustees and the party with whom such
controversy shall exist, by a writing to that
effect signed bv them. (Thus amended by
L. 1862, ch. 373.)

§ 20. If such referee or referees be not
selected by agreement, then the trustees or
the other party to the controversy may
serve a notice of their intention to apply to

the officer who appointed said trustees, or
to any judge of the supreme court at cham-
bers, residing in the same district with said
trustees, for the appointment of one or more
referees, specifying the time and place
when such application will be made, which
notice shall be served at least ten days be-
fore the time so therein specified. (Thus
amended by L. 18G2, ch. 373.)

§ 21. On the day so specified, upon due
proof of the service of such notice, the offi-

cer before whom the application is made
shall proceed to select one or more referees,
the same in all respects as they are now se-

lected, according to the rules and practice
of the supreme court. (Thus amended by
L. 1863, ch. 373.)

§ 22. When any witness to such contro-
versy shall reside out of the county where
the said trustees resided at the time of their
appointment, the referee or referees ap-
pointed to hear said controversy shall have
power to issue a commission or commis-
sions in like manner as justices of the peace
are now authorized to issue the same, and
the testimony so taken shall be returned to
said refei'ee or referees in the same manner,
and be read before them on a hearing, in
like manner as testimony taken on com-
mission before justices of the peace. (Thus
amended by L. 1862, ch. 373.)

§ 23. The officer before whom they shall
be selected, shall certify such selection in
writing. Such certificate, or the written
agreement of the parties, shall be filed by
the trustees in the office of a clerk of the
supreme court, when the trustees were ap-
pointed under the first article of this title;
and in the said office, or in that of the clerk
of the court of common pleas of the county,
when the trustees wero appointed under anv
other article of this title; and a rule shall

thereupon be entered by such clerk in va-
cation or in term, appointing the persons so
selected to determine the controversy.

§ 24. Such referee shall have the same
powers, and be subject to the like duties
and obligations, and shall receive the same
compensation, as referees appointed by the
supreme court, in personal actions pending
therein.

§ 25. The report of the referees shall be
filed in the same office where the rule for
their appointment was entered, and shall

be conclusive on the rights of the parties,

if not set aside by the court.

General meeting of creditors.

§ 74. The receivers shall be subject to all

the duties and obligations by law imposed
on trustees of insolvent debtors, so far as
they may be applicable, except where other
provisions shall be herein made. They
shall call a general meeting of the creditors
of such corporation, within four months
from the time of their appointment, w^hen
all accounts and demands for and against
such corporation, and all its open and sub-
sisting contracts shall be ascertained and
adjusted as far as may be, and the amount
of moneys in the hands of the receivers de-

clared.

See note under § 68, ante, for general powers.

The remaining powers of trustees of in-

solvent debtors are as follows:

(R. S., pt. 2, ch. 5, tit. 1.)

§ 26. The trustees shall, as speedily as
possible, convert the estate, real and per-
sonal, of such debtor, into money. They
shall keep a regular account of, all moneys
received by them as trustees; to which,
every creditor, or other person interested
therein, shall be at liberty, at all reasonable
times, to have recourse.

§ 36. Where mutual credit has been given
any debtor (except a debtor proceeding un-
der the sixth article of this title) and any
other person, or mutual debts have sub-
sisted between such debtor and any other
person, the trustees may set off such credits

or debts, and pay the proportion or receive
the balance due. But no set-off shall be al-

lowed of any claim or debt, which would
have not been entitled to a dividend, as
hereinbefore directed.

§ 37. No set-off shall be allowed by such.

trustees, of any claim or debt, which shall

have been purchased by, or transferred to,

the person claiming its allowance, which
could not have been set off by him. accord-
ing to the provisions of this article, in a
suit brought by such trustees.

Cancellation of existing contracts.

§ 75. If there shall be any open and subsist-

ing engagements or contracts of such corpo-



XEW YORK. 129

Receivers; general powers — R. S., §§ 7&-83.

ration, "uliieli are in tlie nature of insur-

ances or contingent engagements of any Ivind,

tlie receivers may vrith tlie consent of tlie

party liolding sucli engagement, cancel and
discharge the same, by refunding to such
party the premium or consideration paid
thereon by such corporation, or so much
thereof, as shall be in the same proportion
to the time which shall remain of any risk
assumed by such engagement, as the whole
premium bore to the whole term of such
risk; and upon such amount being paid by
such receivers to the person holding or
being the legal owner of such engagement,
it shall be deemed canceled and dis-

charged as against such receivers.

Compensation.

§ 76. Such receivers shall, in addition to
their actual disbursements, be entitled to

such commissions as the court shall al-

low, not exceeding the sum allowed by law
to executors or administrators.

This section does not apply to temporary re-

ceiver. Matter of Smitli Co., 31 App. Div. 39

(1898). As to permanent receivers, it seems to

be entirely superseded by later enactments. See
" Compensation of Receivers," post.

To retain money to cancel existing engage-
ments.

§ 77. The receivers shall retain out of the
moneys in their hands, a sufficient amount
to pay the sums, which they are hereinbe-
fore authorized to pay, for the purpose of
canceling and discharging any open or sub-
sisting engagements.

To retain money to meet possible judg-
ment.

§ 78. If any suit be pending against the
corporation or against the I'eceivers, for any
demand, the receivers may retain the pro-
portion which would belong to such demand
if established, and the necessary costs and
proceedings, in their hands, to be applied
according to the event of such suit, or to be
distributed in a second or other dividend.

Order of distribution.

§ 79. The receivers shall distribute the
residue of the moneys in their hands,
among all those who shall have exhibited
their claims as creditors, and whose debts
shall have been ascertained, as follows:

1. All debts entitled to a preference under
the laws of the United States.

2. Judgments actually obtained against
such corporation, to the extent of the value
of the I'eal estate on which they shall re-

spectively lie liens.

3. All other creditors of such corporation,
in proportion to their respective demands,
without giving anj- preference to debts due
on specialities.

See note under § 68, ante.

Upon the application of a receiver of an insol-

vent corporation, the court may determine the
classification of a claim under this section and
enter an order accordingly. Attorney-General v.

Guardian, etc., Ins. Co., 5 X. Y. Supp. 84 (1889)).

Under this section a judgment not entered until

long after the appointment of a receiver, and
where no real estate came into his possession, Is

not entitled to a preference. Id.

Second and final dividend.

§ 80. If the whole of the estate of such
corporation be not distributed on the first

dividend, the receivers shall, within one
year thereafter, and within sixteen months
after their appointment, make a second
dividend of all the moneys in their hands,
among the creditors entitled thereto; of
which, and that the same w^ill be a final
dividend, three weeks' notice shall be in-
serted once in each week, in the State paper,
and in a newspaper printed in the county
where the principal place of business of
such corporation was situated.

Proceedings thereon.

§ 81. Such second dividend shall be made
in all respects in the same manner as herein
prescribed, in relation to the first dividend,
and no other shall be made thereafter
among the creditors, of such corporation,
except to the creditors having suits against
it, or against the receivers, pending at the
time of such second dividend, and except of
the moneys which may be retained to pay
such creditors, as herein provided; but every
creditor who shall have neglected to exhibit
his demand before the first dividend, and
who shall deliver his account to the re-
ceivers before such second dividend, shall
receive the sum he would have been en-
titled to on the first dividend, before any
distribution be made to the other creditors.

Receiver not answerable for debts not ex-
hibited.

§ 82. After such second dividend shall
have been made, the receivers shall not be
answerable to any creditor of such corpora-
tion, or to any person having claims against
such corporation, by virtue of any open or
subsisting engagement, unless the demands
of such creditor shall have been exhibited,
and the engagements upon which such
claims are founded, shall have been pre-
sented to the said receivers, in detail and
in writing, before or at the time specified
by them in their notice of a second divi-
dend.

Surplus to be distributed among stock-
holders.

§ 83. If after the second dividend is made,
there shall remain any surplus in the hands
of the receivers, they shall distribute the
.same among the stockholders of such cor-
poi'ation, in proportion to the respective
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amounts paid in by them, severally, on their

shares of stoelv.

Application of money retained to meet
judgment.

§ 84. When any suit pending at the time
of the second dividend, shall be terminated,

they shall apply the moneys retained in

their hands for that purpose, to the pay-
ment of the amount recovered, and their

necessary charges and expenses; and if

nothing shall have been recovered, they
shall distribute such moneys, after deduct-
ing their expenses and costs, among the
creditors and stockholders of the corpora-

tion, in the same nianner as herein directed

in respect to a second dividend.

Power of court over receivers.

* 85. The receivers shall be subject to the
control of the court of chancery, and may
be compelled to account at any time; they
may be removed by the court, and any va-
cancy created by such removal, by death
or otherwise, may be supplied by the court.

See note under § 68, ante, for general prin-

ciples governing this subject.

Accounting.

§ 8G. Within three months after the time
herein prescribed for making a second divi-

dend, the receivers shall render a full and
accurate account of all their proceedings
to the court of chancery, on oath, which
shall be referred to a master to examine and
report thereon.

See note under § 68, ante; see also act re-

quiring quarterly accounts of certain receivers,

post.

Notice of accounting.

§ 87. Previous to rendering such account
the receivers shall insert a notice of their
intention to present the same, once in each
week, for three weeks, in the State paper,
and in a newspaper, of the county in which
notices of dividends are herein required to
be inserted, specifying the time and place
at which such account will be rendered.

Reference of account.

§ 88. The master to whom such accounts
shall be refeired, shall hear and examine
the proofs, vouchers and documents offered
for or against such account, and shall re-
port thereon fully to the court.

Settlement of account.

§ 89. Upon the coming in of such report,
the court shall hear the allegations of all
concerned therein, and shall allow or dis-
allow such account, and decree the same to
be final and conclusive upon all the credit-

ors of such corporation, upon all persons
who have claims against it, upon any open
or subsisting engagement, and upou all

the stockholders of such corporation. Such
receivers shall also account from time to

time in the same manner, and with the like

effect, for all moneys which shall come to

their hands after the rendering of such ac-
count, and for all moneys whieli shall have
been retained by them for any of the pur-
poses hereinbefore specified, and shall pay
into court all unclaimed dividends.

X. Certain Receivers May Hold Real
Property.

(Code Civ. Pro., § 716.)

§ 716. A receiver, appointed by or pursuant
to an order or a judgment, in an action in

the supreme court, or a county court, or in

a special proceeding or the voluntary dis-

solution of a corporation, may take and
hold real property, upou such trusts and for
such purposes as the court directs, subject
to the direction of the court, from time to
time, respecting the disposition thereof.
(Amended by ch. 946 of 1895. In effect Jan-
uary 1, 1896.)

XI. Discovery of Assets.

(L. 1898, ch. 534.)

Section 1. Whenever any receiver of a do-
mestic corporation, or of the property
within this State of any foreign corpora-
tion, shall have been appointed and quali-
fied, as provided in title two of chapter fif-

teen, or title eleven of chapter seventeen,
of the Code of Civil Procedure, either be-
fore, upon, or after final judgment or oi'der

in the action or special proceeding in which
such appointment was made, shall, by his

own verified petition, aflidavit or other com-
petent proof, show to the supreme court,

at a special term thereof, held within the
judicial district wherein such appointment
was made, that he has good reason to be-
lieve that any otficer. stockholder, agent or
employe of such corporation, or any other
person whomsoever, has embezzled or con-
cealed, or withholds or has in his posses-
sion or under his control, or has wrong-
fully disposed of, any property of such cor-

poration which of right ought to be sur-
rendered to the receiver thereof; or that
any person can testify concerning the em-
bezzlement, concealment, withholding, pos-
session, control or wrongful disposition of
any such property, the court shall make an
order, with or without notice, commanding
such person or persons to appear at a time
and place to be designated in the order, be-
fore the court or before a referee named by
the court for that purpose, and to submit
to an examination concerning such embez-
zlement, concealment, withholding, posses-
sion, control or wrongful disposition of such
property; and at the time of making such
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order or at any time thereafter, the court
may, in its discretion, enjoin and restrain
the person or persons so ordered to appear
and be examined from in any manner dis-

posing of any property of such corporation
\vhich may be in the possession or under the
control of the person so ordered to be ex-
amined, until the further order of the court
in relation thereto. No person so ordered
to appear and be examined shall be excused
from answering any question on the ground
that his answer might tend to convict him
of a criminal offense: but his testimony
taken upon such examination shall not be
used against him in anj- criminal action or
proceeding.

§ 2. Any person so ordered to appear and
be examined shall be entitled to the same
fees and mileage, to be paid at the time of
serving the order, as are allowed by law to

witnesses subpoenaed to attend and testify
in an action in the supreme court, and shall

be subject to the same penalties upon fail-

ure to appear and testify in obedience to

such an order as are provided by law in the
case of witnesses who fail to obey a sub-
poena to appear and testify in an action.

§ 3. Any person appearing for examination
in obedience to such order shall be swoni
by the court or referee to tell the tiiith,

and shall be entitled to be represented
on such examination by counsel, and may
be cross-examined, or may make any vol-

untary statement in his own behalf con-
cerning the subject of his examination
which may seem to him desirable or per-
tinent thereto.

§ 4. The court befoi'e which such examina-
tion is taken, as well as the referee, if one
be appointed for that purpose, shall have
power to adjourn such examination from
time to time, and may rule upon any ques-
tion or objection arising in the course of
such examination, to the same extent that
might be done if the person so examined
were testifying as a witness in the trial of
an action.

§ 5. When the examination of any person
under such order shall be concluded, the
testimony shall be signed and sworn to by
the person so examined, and shall be filed

in the ofiice of the clerk of the county
where the action is pending, or was tried,

In which the receiver was appointed; and
If from such testimony it shall appear to the
satisfaction of the court that any person
so examined is wrongfully concealing or
withholding, or has in his possession or un-
der his control, any property which of right
belongs to such receiver, the court may
make an order commanding the person so
examined forthwith to deliver the same to

such receiver, who shall hold the same sub-
ject to the further order of the court in re-

lation thereto; and otherwise, the court may,
at the conclusion of any such examination,
make such final order in the premises as the

interests of justice require.

XII. Private Sale of Property of Cor-
poration.

(L. 1898, Ch. 522.)

Section 1. A receiver duly appointed In
this State by and pursuant to a judgment
in an action, or by aud pursuant to an order
in a special proceeding, may, upon appli-
cation to the court by which such judgment
was rendered, or such order was made, and
upon notice to such parties as may be en-
titled to notice of applications made in such
action or special proceeding, be authorized
bj' the said court to sell or convey the prop-
erty, whether real or personal, of the cor-
poration of which he is the receiver, at
private sale, upon such terms and condi-
tions as the court may direct.

§ 2. All sales of the property of a corpora-
tion heretofore made at private sale by such
a receiver, and conveyances thereof, where
such sales or conveyances have been au-
thorized or directed by the court having
jurisdiction of the action or special proceed-
ing in which such receiver was appointed,
are hereby ratified and confinued in so far
as the legal capacity and statutory power
of the receiver to make the same are con-
cerned.

Xm. Disaffirmance by Receivers of
Fraudulent Acts.

(Personal Property Law, L. 1897, ch. 417.)

§ 7. Disaffirmance of fraudulent acts by
executors [receivers] and others.— au exec-
utor, administrator, receiver, assignee or
trustee, may, for the benefit of creditors
or others interested in personal property,
held in trust, disaffirm, treat as void and re-

sist any act done, or transfer or agreement
made in fraud of the rights of any creditor,

including himself, interested in such estate,

or property, and a person who fraudulently
receives, takes or in any manner interferes
with the personal property of a deceased
person, or an insolvent corporation, associa-
tion, partnership or individual is liable to
such executor, administrator, receiver or
trustee for the same or the value thereof,
and for all damages caused by such act to

the trust estate. A creditor of a deceased
insolvent debtor, having a claim against the
estate of such debtor, exceeding in amount
the sum of one hundred dollars, may, with-
out obtaining a judgment on such claim, in
like manner, for the benefit of himself and
other creditors interested in said estate, dis-

aftirm, treat as void and resist any act done
or convej-ance, transfer or agreement made
in fraud of creditors or maintain an action
to set aside such act, conveyance, transfer
or agreement. Such claim, if disputed, may
be established in such action. The judg-
ment in such action may provide for the sale
of the property involved, when a conveyance
or transfer thereof is set aside, and that
the proceeds thereof be brought into court
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or paid into the proper surrogate's court to

be administered according to law.

XIV. Transfer of Property to Beceiver.

(L. 1884, ch. 285.)

Section 1. In all cases where receivers

have been or shall be appointed for any cor-

poration of this State other than an in-

surance company on application by the at-

torney-general, all propertj', real and per-

sonal, and all securities of every kind and
nature belonging to such corporation, no
matter where located or by whom held, shall

be transferred to, vested in and held by
such receiver; Provided, however, That sucli

transfer shall only be made when directed

by an order of the supreme court, due no-

tice of the application for such order hav-
ing been made, on the attorney-general and
the custodian of the funds, securities or
property.

§ 2. In every case where life insurance
or annuity companies, or any corporation
of the class provided for by article two of
the insurance law, entitled '• life, health and
casualty insurance corporations," whether
formed under said article or prior thereto,

has been or hereafter may be dissolved, and
a receiver thereof appointed, upon the ap-
plication of the attornej'-general, or by ac-
tion begun in the name of the people of the
State of New York, each and evei'y security
and fund which shall have been deposited
by such company prior to its dissolution,
with the superintendent of the insurance
department, for the security and protection
of its policyholders or any class of sucli

policyholders, imder the statutes in such
cases made and provided, may, by an order
of the supreme court, made at a special
term thereof held within the judicial dis-

trict in which the principal office of such
company was located, prior to its dissolu-
tion, upon the application of the attorney-
general, after service of eight days' written
notice of such application upon the super-
intendent of the insurance department, be
transferred from the said superintendent of
the insurance department to the receiver of
such company; and thereupon the said su-
perintendent shall deliver such funds and
securities to such receiver, and in him the
title thereto shall immediately vest. Such
receiver shall thereupon convert such se-
cui-ities and funds into money, and shall
distribute the proceeds thereof, and of each
and every class of such funds or securities,
among the respective holders of valid pol-
icies of such company for whose benefit and
security the deposit or deposits were orig-
inally made proportionately to the respect-
ive valuations of such policies, as shall be
ascertained in proceedings taken by such
receiver for the valuation of policies and
the determination of the liabilities of such
company under the statutes in such cases
made and provided, and the course and

practice of the supreme court in cases of
insolvent coniorations, until such valuation
shall have been paid in full. If any por-
tion of such proceeds shall then remain,
such balance may, under an order of the
supreme coui't in such behalf duly made
at special term, be made a part of the gen-
eral assets of such receivership, and there-
upon be distributed by said receiver in pay-
ment of or upon the" general liabilities of
such dissolved company according to law.
And in case of a corporation formed under
the laws of any other State, doing insurance
business in this State of the nature of that
done by the corporation above mentioned,
in case of any action or proceeding brought
or hereafter to be brought in this State by
the attorney-general, or in the name of the
people of the State of New York, for the
winding up its business in this State, or for
or involving distribution of its assets
therein, the same proceedings may be had
with reference to any securities and funds
deposited by such corporation with the su-
perintendent of the insurance department
of this State under the statutes in such case
made and provided, as are hereinbefore
provided with reference to deposits of cor-

porations of this State, save only that the
order for transfer of the deposit may be
made in the judicial district in which the
principal office of the corporation in this

State was located at the commencement of
the action or proceedings, or in the third
judicial district. (Thus amended by L. 1896,
ch. 322.)

XV. Place of Deposit of Funds.

(L. 1SS3, ch. 378.)

§ 3. All orders appointing receivers of cor-

porations shall designate therein one or
more places of deposit, wherein all funds
of the corporation not needed for immedi-
ate disbursements shall be deposited, and
no deposits or investments of such trust
funds shall be made elsewhere, except upon
the order of the court upon due notice given
to the attornej'-general.

XVI. Payment of Wages by Receivers.

(Labor Law, L. 1897, ch. 415.)

§ 8. Upon the appointment of a receiver of

a partnership or of a conioration organized
under the laws of this State and doing busi-

ness therein, other than a moneyed corpora-
tion, the wages of the employes of such
partnership or corporation shall be pre-
ferred to every other debt or claim.

Who are included.

This section was formerly L. 1885, ch. 376. The
language of the act of 1885, preferred the
" wages " of the " employes, operatives and la-

borers." No change of substance was effected as

the term " employes " includes " operatives and
laborers." Palmer v. Van Santvoord, 153 N. Y.
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€12; 47 N. E. Rep. 915 (1897); afiE'g 17 App. Dlv.

194 (1897). An attempt was made by the in-

ferior courts to give to the term " wages " a
controlling consideration in determining whether
an individual was entitled to preference. If

his compensation was " wages " in distinction

from " salary or commission " he was entitled to

preference. Matter of Stryker, 73 Hun, 327 (1893).

In this case it was held that the statute did not

include bookkeepers, superintendents and firemen

paid by the month, the performance of manual
labor by whom, if performed at all, is merely In-

cidental to their general employment. Id.; see

also People ex rel. Van Valkenburg v. Myers,

25 Abb. N. C. 368 (1890), and note of editor. In
People v. B. Bemington & Sons, 45 Hun, 329 (1887)

;

affd, 109 K. Y. 631; 16 N. E. Rep. 680, it was
held that a person employed at an annual salary,

with added commissions, to sell goods in China,

or a superintendent or attorney were not pre-

ferred. The decision seems to be based upon
the fact that such persons did not receive
" wages " as ordinarily understood.

A person employed to assist the general man-
ager of a corporation in keeping its books, clean-

ing its office and showroom and assisting in

putting together and taking apart its machines,

is an employe and entitled to preference. Brown
V. A. B. C. Fence Co., 52 Hun, 151; 23 N. Y,

St. Kep. 415 (1889).

In People v. Beveridge Brewing Co., 91 Hun,
313; 71 N. Y. St. Rep. 557 (1895), the Stryker case

was disapproved, and a bookkeeper employed at

a salary of $100 per month was held to be en-

titled to preference. The restrictive sense given

to the term " wages " in the earlier cases, and
the question whether the performance of manual
labor is controlling were swept away by the de-

cis^iou in Palmer v. Van Santvoord, 153 N. Y. 612;

47 X. E. Rep. 915 (1897); aff'g 17 App. Div. 194

(1897). A person employed by a corporation at a
monthly salary to sell goods, to pack and unpack
machines, etc., was held entitled to preference.

The court distinguishes People v. Remington, and
says: " The mere fact of the employment being
such as might be designated an agency would
not alone, we conceive, take the case out of the
protection of the act. The case of bookkeepers,

or persons employed to make sales of merchan-
dise, or of property manufactured by the cor-

poration are, we think ' employes ' within the
meaning of the act, and their compensation earned
is ' wages,' whether such persons are employed
by the day, or month, or year, and whether the
compensation is denominated ' salary ' or ' wages '

in the contract of employment."
A manager of a corporation under an agreement

to diligently and faithfully serve the company
during the time of one year as manager of every
branch and department, and to devote his entire

time and service to the supervision and manage
ment of its business to the best of his ability,

is not an employe, operative, or laborer under
this section. Matter of American Lace Works,
30 App. Div. 321 (1898).

The court follows People v. E. Remington &
Sons, 45 Hun, 329, as distinguished in Palmer v.

Van Santvoord, 153 K. Y. 612; 47 N. E. Rep. 915

(1897). " The term ' employes ' Includes persons
employed by a corporation in comparatively sub-

ordinate positions, who cannot correctly be de-

scribed as operatives or laborers; such, for ex-

ample, as bookkeepers, clerks, salesmen and
agents engaged at a regular compensation in so-

liciting orders for goods." Id.

A traveling salesman on a yearly salary is an
" employe " within the meaning of this section.

Matter of Fitzgerald, 21 Misc. Rep. 226 (1896).

Assignment of claim.

It was stated by the court in People v. E.
Remington & Sons, 45 Hun, 329 (1887), that an
assignment before the appointment of a receiver
was invalid as the claim had not accrued. An
assignment made after the appointment was sus-

tained in Matter of Fitzgerald, 21 Misc. Rep. 226
(1896).

A receiver of a railroad corporation appointed
pendente lite in proceedings to foreclose a mort-
gage is not bound to give preference in payments
to unpaid employes for past-due wages. Frank-
lin Trust Co. V. Northern Adirondack R. R. Co.,

11 App. Div. 249.

XVH. Quarterly Accounts of Certain
Receivers.

(R. S., pt. 3, ch. 8, tit. 4.)

§ 42. Such receiver shall possess all the
power and authority conferred, and be sub-
ject to all the obhgations and duties im-
posed, in article three of this title, upon re-
ceivers appointed in case of the voluntary-
dissolution of a corporation. It shall be
his dutj' to keep an account of all moneys
received by him, and on the first days of
January, April, July and October, in each
aud every year, to malie and file a written
statement, verified by his oath that such
statement is correct and true, showing the
amount of money received by such receiver,
his agents, or attorneys, the amount he has
a right to retain under the provisions of
this title, and the items for which he claims
to retain the same, and the distributive
share due each person interested therein.
He 'Shall pay such distributive share to the
person or persons entitled thereto, on de-
mand, at any time after such statement.
Such account, statement, and all the books
and papers of the coriwration in the hands
of such receiver, shall at all reasonable
times be open for the inspection of all per-
sons having an interest therein. And in case
of neglect or refusal to comply with either
of the above requirements, or any duty im-
posed upon him by this title, the supreme
court, at either a general or special term,
shall on the application of the party ag-
grieved, unless such neglect or refusal shall
be satisfactorily explained to the court,
forthwith remove such receiver, and appoint
some suitable person as receiver in his place.
Such removal shall not vitiate or annul any
legal proceedings had by such receiver; but
such proceedings shall be continued by such
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successor as if no removal had been made.

Such receiver shall also be liable to pay to

the party interested, interest at the rate

of ten iK'r cent, per annum on all moneys
due to such party and retained by him more
than one day after such demand made as

aforesaid. (Thus amended by L. 1858, ch.

348.)

This section by the Code repealing act of 1880

Is saved and made applicable to a receiver ap-

pointed as prescribed In section 1788 of the Code

of Civil Procedure, viz., a receiver appointed in

an action to sequester assets or to dissolve a cor-

poration at the suit of the people, a crMltor or

a stockholder.

XVIII. Biennial Reports Required of
Certain Receivers.

(L. 1883, ch. 378.)

Pi'esentation and filing of account.

§ 4. It shall be the duty of every receiver

of an insurance, banking or railroad cor-

poration, or trust company, to present every
six months to the special term of the su-

preme court, held in the judicial district

wherein the place of trial or venue of the
action or special proceeding in which he
was appointed may then be, on the first day
of its first sitting, after the expiration of

such six months, and to file a copy of the
same, if a receiver of a bank or trust com-
pany, with the bank superintendent; if a
receiver of an insurance company, with the
superintendent of insurance; and in each
case with the attorney-general, an account
exhibiting in detail the receipts of his trust,

and the expenses paid and incurred therein
during the preceding six months; and it

shall be imlawful for any receiver of the
character specified in this section to pay
to any attorney or counsel any costs, fees
or allowances until the amounts thereof
shall have been stated to the special term
in this manner, as expenses incurred, and
shall have been approved by that court, by
an order of the court duly entered; and any
such order shall be the subject of review
by the appellate division and the court of
appeals on an appeal taken therefrom by
any party aggrieved thereby. Of the inten-
tion to present such account, as aforesaid,
the attorney-general, and also the surety or
sureties on the official bond of such receiver,
shall be given eight days' notice in writing;
and the attorney-general shall examine the
books and accounts of such receiver at least
once every twelve months. (Thus amended
by L. 1896, ch. 139.)

See note under " Compensation of Receivers,"
post, as to application of this section.

Laws of 1883, chapter 378, section 4. only re-

quires that the accounts of receivers of insurance,
banking or railroad corporations, or of trust com-

panies shall be filed In the court, and does not

call upon the court to pass upon their correct-

ness, or to determine whether or not they should

be approved. Their correctness must be deter-

mined under the former practice. People v.

Knickerbocker Life Ins. Co., 18 Week. Dig. 492

(1884).

XIX. Copy of Report to be Served on At-
torney-General; Motion to Compel Ser-
vice.

(L. 1880, ch. 537.)

Section 1. All receivers of insolvent cor-
porations who are now required by law to
make and file reports of their proceedings
shall hereafter, at the time of making and
filing such reports, serve a copy thereof upon
the attorney-general of this State, and i-e-

ceivers of such corporations as I'eported to,

and were under the supervision of, the
banking department, prior to their appoint-
ment as such receivers, and who have not
been discharged from their respective trusts,

and all receivers of such corporations, that
may hereafter be appointed, shall on the
first day of January and July of each year,

during the continuance of their respective
trusts file with the superintendent of the
banking department a report, verified by
oath, in such form as the supex'intendent
may prescribe, showing the condition of
their respective trusts. (Thus amended by
L. 1881, ch. 639.)

§ 2. In case any receiver of an insolvent
corporation shall neglect to make and file

a report of his proceedings for thirty days
after the time he is now required by law
to make and file such report, or shall neg-
lect for the same length of time to serve a
copy thereof on the attorney-general, as re-

qviired by the first section of this act, the
attorney general may make a motion in the
supreme court for an order to compel the
making and filing and serving a copy on him
of such report, or for the removal of such
receiver from his office.

§§ 3. 4, superseded by L. 1883, ch. 378.

XX. Compensation of Receivers.

(L. 1883, ch. 378.)

§ 2. Every receiver shall be allowed to

receive, as compensation for his services as
such I'eceiver, five per centum for the first

one hundred thousand dollars received and
paid out, and two and one-half per centum
on all sums received and paid out in excess
of the said one hundred thousand dollars.
But no receiver shall be allowed or shall
receive, from such percentages or other-
wise, for his said services for any one
year, any greater sum or compensation
than twelve thousand dollars, nor for
any period less than one year more than
at the rate of twelve thousand dollars per
year, provided that where more than one
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receiver shall be appointed, the compensa-
tion herein provided shall be divided be-
tvi'een such receivers.

It was held In U. S. Trust Co. v. N. Y., West
Shore, etc., R. R. Co., 101 N. Y. 478; 5 N. E.

Rep. 316 (1886), that this section only applied to

receivers of insolvent corporations, and did not

apply to a temporary receiver appointed in an
action to foreclose a mortgage upon corporate

property, but that the fees of such a receiver

were regulated by section 3320 of the Code of

Civil Procedure, which provides that " a receiver,

except as otherwise specially prescribed by stat-

ute, is entitled, in addition to his lawful expenses,

to such a commission, not exceeding 5 per

centum, upon the sums received and disbursed

by him, as the court by which, or the judge by
whom he is appointed, allows." Inferentially at

least the decision goes to the extent of holding

that the fees of every temporary receiver, whether
appointed in an action to sequester the property

of a corporation, an action for its dissolution, or

in a proceeding for its voluntary dissolution, are

regulated by section 3320. And following the

decision, it was held in Matter of Smith Co., 31

App. Div. (1898), that the fees of a temporary
receiver in a proceeding for the voluntary disso-

lution of a corporation are governed by such sec-

tion. The argument in U. S. Trust Co. v. N. Y.,

West Shore, etc., R. R. Co., supra, proceeds upon
the language of sections 1 and 9 of the act of

1883, the court holding that the entire act only

applied to receivers of insolvent corporations,

permanent receivers appointed only after the ques-
tion of insolvency had been determined. Both of

these sections were amended in 1896, and sec-

tion 1, so far at least as an application by the
attorney-general is concerned, applies to tem-
porary receivers in an action to sequester the
property of a corporation, and in an action for

its dissolution. Has the change in language ef-

fecting, as it does, the reasoning of the decision,

also effected a change of substance? Another
feature of the above decision may be open to

criticism. Where an action is brought by the
attorney-general to annul the charter of a cor-

poration and vacate its franchises, a permanent
receiver being appointed by the final order, un-

der what law are his commissions to be deter-

mined? The corporation may be perfectly sol-

vent. Does the decision exclude such receiver
from section 2 of the act of 1883, and bring him
under section 3320 of the Code, so far as his

commissions are concerned?
It seems that section 76 of tit. 4, ch. 8, pt. 3, of

the R. S., p. 129, fixing the conmiissions of re-

ceivers in proceedings for voluntary dissolution

and by reference made applicable to receivers in

actions for dissolution and annulment, is super-

seded by L. 1883, ch. 378, § 2, but if the decision

in U. S. Trust Co. v. N. Y., West Shore, etc.,

R. R. Co., excludes permanent receivers appointed
in an action by the people to annul a charter,

from the act of 1883, they may be held entitled

to commissions under section 76 " not exceed-
ing the amount allowed by law to executors and
administrators."

Under the act of 1883 or section 3320 of the

Code, the court cannot allow the receiver more
than 5 per cent, upon the amount received and
disbursed by him, under the guise of extra com-
pensation. Matter of Orient Mut. Ins. Co., 21

N. Y. Supp. 237; 50 X. Y. St. Rep. 460 (1892). If

property is never within the possession of a re-

ceiver, he is not entitled to commissions. In re

Woven Tape Skirt Co., 85 N. Y. 506.

An order cannot be made directing a receiver to

pay over the entire fund in his hands without
authorizing him to deduct his commissions and
expenses, or in any way providing for their pay-

ment. Galster v. Syracuse Savings Bk., 29 Hun,
594 (1883).

A receiver is entitled to have his commission
calculated and allowed upon the final settlement

and disposition of his accounts. Matter of Secu-

rity Life Ins. Co., 31 Hun, 36 (1883).

Under L. 1883, ch. 378, the court ought to scru-

tinize closely and critically, receivers' charges.

Rogers v. Adriatic Ins. Co., N. Y. Daily Register,

September 19, 1884.

The same principle should be applied by a re-

ceiver as to assignees and trustees that negli-

gence, inattention and misconduct resulting in

probable losses are a ground for refusing to award
him commissions. Clapp v. Clapp, 49 Hun, 195

(1888).

A receiver cannot be allowed upon his account-

ing both commissions and a sum for his services.

Hynes v. McDermott, 3 X. Y. St. Rep. 582 (1886).

L. 1883, ch. 378, does not affect the compensa-
tion of receivers previously appointed. People
ex rel. Kewcomb v. McCall, 65 How. Pr. 442 (1883)

;

aff'd, 94 N. Y. 587; Matter of Security Life Ins.

Co., 31 Hun, 36 (1883).

Prior to the passage of L. 1883, ch. 378, the

commissions of a receiver of an insolvent life

insurance company were properly fixed by the

court which appointed him within the limit of

5 per cent, on receipts and disbursements. At-

torney-General V. Guardian Life Ins. Co., 93 N.

Y. 631 (1883).

Proceeds of securities in hands of superintend-

ent of insurance are assets on which the receiver

is entitled to commissions. Attorney-General v.

North Am. Life Ins. Co., 89 N. Y. 94 (1882).

Premium notes and loans made on policies are

not assets on which the receiver is entitled to

commissions. Id.

In computing the commissions of a receiver of

a corporation upon his resignation, only the
amount of money which has actually come into

his hands should be considered. People v. Mu-
tual Benefit Association, 39 Hun, 49 (1886).

Commissions will not be allowed a receiver upon
money merely turned over to him by his pre-

decessor in office. Attorney-General v. Continental

Life Ins. Co., 32 Hun, 223 (1884).

Where a receiver was never entitled to receive

a certain sum of money and the order directing

payment to him was erroneous, and was reversed
by the court on appeal, he should not retain com-
missions and counsel fees before making restitu-

tion thereof. Pittsfield Nat. Bk. v. Bayne, 140 N.
Y. 321; 35 N. E. Rep. 630; 55 N. Y. St. Rep.
738 (1893),
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The commissions of a temporary receiver ap-

pointed under section 2423 of the Code of Civil

Procedure are not to be computed simply upon

the cash -which actually comes into Bis hands,

but he may be entitled, in an extreme case, to

2 1-2 per cent, of the value of the property com-

ing into his hands for receiving and protecting

the same, such amount to be determined and al-

lowed by the court. Matter of Smith Co., 31 App.

Div. 39 (1898).

If receiver allows the business to proceed

the same as before his appointment, he is only

entitled to commissions on the proceeds which

come into his hands. Matter of Woven Tape
Skirt Co., 85 N. Y. 506.

The court in the case Matter of Smith Co., 31

App. Div. 39 (1898), discusses the question of the

amount of commissions to which a receiver is

entitled for merely receiving and protecting the

property. " It has long been settled that exec-

utors and administrators are entitled to one-half

commissions for receiving and one-half commis-
sions for paying out the moneys of the estate,

and there is no reason why the exercise of ju-

dicial discretion conferred by section 3320 should

by a different construction be limited to cash re-

ceived."

the court, in every action or proceeding
now pending for tlie dissolution of a cor-
poration or a distribution of its assets, or
wliicb shall hereafter be commenced for
such purpose, shall, in all cases, be served
on the attorney-general, in the same man-
ner as provided by law for the service of
papers on attornej-s who have appeared in

actions, whether the applications but for
this law would be ex parte or upon notice,

and no order or judgment granted shall
vary in any material respect from the re-
lief specified in such copy or order, unless
the attorney-general shall appear on the
return day and have been heard in relation
thereto; and any order or judgment granted
in any action or proceeding aforesaid, with-
out such service of such papers upon the
attorney-genei'al, shall be void, and no re-

ceiver of any such corporation shall pay to

any person any money directed to be paid
by any order or judgment made in any
such action or proceeding, until the expira-
tion of eight days after a certified copy of
such order or judgment shall have been
served as aforesaid upon the attorney-gen-
eral.

XXI. Kemoval of Receiver on Motion of
Attorney-General.

(L. 1883, ch. 378.)

§ 7. The attorney-general may, at any
time he deems that the interests of the
stockholders, creditors, policyholders, de-
positors or other beneficiaries interested in

the proper and speedy distribution of the
assets of any insolvent corporation will be
subserved thereby, making a motion in the
supreme court at a special term thereof,
in any judicial district, for an order remov-
ing the receiver of any insolvent corpora-
tion and appointing a receiver thereof in
his stead, or to compel him to account, or
for such other and additional order or or-
ders as to him may seem proper to facili-

tate the closing up of the affairs of such re-
ceivership, and any appeal from :iny order
made upon any motion under this section
shall be to the general term of said court
of the department in which such motion is

made.

This section supersedes L. 1880, ch. 537, § 3, to
the same effect. As to application of this sec-
tion, see note under " Compensation of Receiv-
ers," ante.

XXH. Service of Papers on Attorney-
General.

(L. 1883, ch. 378.)

§ S. A copy of all motions and all motion
papers, and a copy of any other application
to the court, together with a copy of the
order or judgment to be proposed thereon to

This section supersedes L. 1880, ch. 537, § 4, as

amended by L. 1882, ch. 331, to the same effect.

See section 2429 of Code of Civil Procedure, au-

thorizing the court, on such notice as it shall re-

quire, to relieve a receiver in a proceeding for

the voluntary dissolution of a corporation from
failure to give any notice required by law.

L. 1883, ch. 378, does not apply to an action to

foreclose a corporate mortgage, or to temporary
receivers generally. Whitney v. N. Y. & Atlantic

R. R. Co., 32 Hun, 164 (1884); U. S. Trust Co. v.

N. Y., West Shore, etc., R. R. Co., 101 N. Y. 478;

5 N. E. Rep. 316 (1885). But see note under
" Compensation of Receivers," ante.

The attorney-general has the power to accept

short notice under this section. Matter of Peeka-
mose Fishing Club, 151 X. Y. 511; 46 X. E. Rep.
1037 (1897).

The provisions of this section apply to volun-

tary proceedings for the dissolution of a corpora-

tion and such service is jurisdictional. People v.

Seneca Lake Grape & Wine Co., 52 Hun, 174; 23

N. Y, St. Rep. 346 (1889); Matter of Broadway
Ins. Co., 23 App. Div. 283. But see Code Civ.

Pro., § 2429, as amended by L. 1895, ch. 175, as
to relief by court for certain omissions of notice.

Service of motion papers on attorney-general in

creditors' suit for sequestration is jurisdictional.

Whitney v. N. Y. & Atlantic R. R. Co., 32 Hun,
164 (1884).

An application by the receiver of a corporation

acting under section 72, of tit. 4, ch. 8, pt. 3, of

R. S., for a warrant for the examination of the
witness as to the property of the corporation, can
be made only upon notice to the attorney-general
as provided by this section. Matter of Stone-
bridge, 57 Hun, 441; 32 X. Y. St. Rep. 1070 (opin-

ion of Bartlett, J., 1890).

The receiver of a corporation is not required to

give notice to the attorney-general of every suit
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he may be authorized to commence, although no-

tice of proceedings for the dissolution of a cor-

poration must he given to him. Nealis v. Ameri-

can Tube & Iron Co., 76 Hun, 220; 59 N. Y. St.

Rep. 120 (1894).

The provisions of this section do not require

notice to be given to the attorney-general of an
application for an order to show cause why books

and papers should not be produced by a receiver

on his accounting. Greason v. Goodewille-Wyman
Co., 38 Hun, 138 (1885).

Where the receiver and a claimant stipulate for

the reference of a claim, notice to the attorney-

general is not prerequisite to obtaining the order,

since it is not an application to the court within

the meaning of this section. People v. American
Steam Boiler Ins. Co., 14 Misc. Rep. 162 (1895).

Where a corporation has been dissolved and its

assets are in the hands of a receiver If is not

necessary that the papers in a motion in a special

proceeding to determine the validity of a claim

should be served upon the attorney-general, under
this section, since the proceeding is not for the

distribution of the assets. People v. American
Steam Boiler Ins. Co., 3 App. Dlv. 504; 73 N. Y.

St. Rep. 826 (1896).

This section does not require notice to the at-

torney-general of an application for the appoint-

ment of an ancillary receiver of the property of

a foreign corporation, situated in this State.

Woerishoffer v. North River Construction Co., 6

Civ. Pro. Rep. 113 (1884).

The omission of a receiver of an insolvent cor-

poration appointed in proceedings taken for its

voluntary dissolution, to serve upon the attorney-
general notice of the application for an order di-

recting the sale of its property, is cured by a
subsequent order of the court, made upon due
notice to the attorney-general, confirming such
sale. This is certainly the case under the pro-

visions of section 2429 of the Code of Civil Pro-
cedure. Johnson v. Raymer, 25 App. Div. 598.

While a failure to give notice to the attorney-

general of an application for the appointment of

a receiver of an insolvent corporation vitiates the

appointment thereon made, it does not affect a
subsequent appointment made upon a judgment
of which due notice was given. Matter of Stone-

bridge, 37 N. Y. St. Rep. 617 (1891); aft'd, 128

N. Y. 618; 28 N. E. Rep. 253.

XXm. Preference of Actions and Ap-
peals Brought by or Against a Re-
ceiver.

(L. 1883, ch. 378.)

§ 10. All actions or other legal proceed-
ings, and appeals therefrom or therein
brought by or against a receiver of any of
the insolvent corporations referred to in this

act, shall have a preference upon the cal-

endars of all courts next in order to actions
or proceedings brought by the people of the
State of New Yorls;.

See note under " Compensation of Receivers,"

ante, as to application of this section; see, also,

" Powers and Duties of Receivers," ante, note

under section 68 of the Revised Statutes, as to

actions by and against receivers.

XXIV. Intervention of Policyholders.

(L. 1883, ch. 378.)

§ 5. In case of the intervention of any
poiicyholder or depositor, by permission of
tlie court, sucli policyholder or depositor
shall defray the legal expenses thereof,
and no allowance shall be made for costs
or fees to any attorney of such policyholder
or depositor.

See note under " Compensation of Receivers,"

ante, as to application of this section.
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PART XI.

THE TAXATION OF CORPORATIONS.

(L. 1896, ch. 908.)

1. Local pui-poses.

Sec. 1. Short title of tax law.

2. Definitions.

3. Property liable to taxation.

4. Exemptions from taxation.

6. No deduction allowed for indebtedness

fraudulently contracted.

7. When property of non-residents Is taxable.

11. Place of taxation of property of corpora-

tions.

12. Taxation of corporate stock.

20. Ascertaining facts for assessment.

27. Reports of corporations.

28. Penalty for omission to make statement.

31. Corporations, how assessed.

34. Debts owing to non-residents of the

United States, how assessed.

35. Notice of completion of assessment-roll.

36. Hearing of complaints.

37. Correction and verification of tax-roll.

38. Filing of roll and notice thereof.

39. Assessors to apportion valuation of rail-

road, telegraph and telephone, or pipe-

line companies between school districts.

57. Statement of taxes upon certain corpora-

tions by clerk of supervisors.

58. Statement of valuation to be furnished

to comptroller.

70. Notice by collector.

71. Collection of taxes.

73. Payment of taxes by railroad and certain

other corporations.

74. Enforcement of tax against telegraph,

telephone and electric-light lines.

2. State purposes.

180. Organization tax.

181. License tax on foreign corporations.

182. Franchise tax on- corporations.

183. Certain corporations exempted from tax
on capital stock tax.*

184. Additional franchise tax on transporta-
tion and transmission corporations and
associations.

185. Franchise tax on elevated railroads, or
surface railroads not operated by steam.

186. Franchise tax on water-works companies,
gas companies, electric or steam heating,
lighting and power companies.

187. Franchise tax upon insurance corpora-
tions.

188. Tax upon foreign bankers.
189. Reports of corporations.
190. Value of stock to be appraised.

• So in the original.

Sec. 191. Further requirements as to reports of

corporations.

192. I'owers of comptroller to examine into af-

fairs of corporations.

193. Notice of statement of tax; interest.

194. Payment of tax and penalty for failure.

195. Revision and readjustment of accounts by
comptroller.

196. Review of determination of comptroller by
certiorari.

197. Regulations as to such writ of certiorari.

198. Warrant for the collection of taxes.

199. Information of delinquents.

200. Action for recovery of taxes; forfeiture

of charter of delinquent corporations.

201. Reports to be made by the secretary of

State.

202. Exemptions from other State taxation.

203. Application of tax.

Short title.

Section L This cliapter shall be known as
tilt' tax law.

The Tax Law is a revision and consolidation of

the laws of the State relating to taxation, was
prepared by the statutory revision commissioners
and adopted by the legislature of 1896. Nearly all

previous laws relating to taxation are repealed,

but pursuant to section 32 of the Statutory Con-
struction Law the Tax Law is to be construed
as a continuation or amendment of the laws re-

pealed, and not as a new enactment. The de-

cisions, therefore, rendered under the old law, in

so far as the language of the statute has not been
substantially changed, are applicable under the
new revision. Accrued or accruing rights, pend-
ing proceedings and penalties and forfeitures in-

curred at the time of the passage of the Tax Law
and under laws repealed thereby are saved by
section 31 of the Statutory Construction Law,
post.

Definitions.

§ 2. 1. " Tax district," as used in this chap-
ter, means a pijlitical subdivision of the
State havin.i: a board of assessors authorized
to assess property therein for SLate and
county taxes.

2. "County treasurer" includes any otH-
cer performing the duties devolving upon
such officer under whatever name.

3. The terms " land," " real estate " and
" real property." as used in this chapter, in-
clude the land itself above and under water,
all buildings and other articles and struc-
tures, substructures and superstructures,
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erected upon, nnder or above, or affixed to

the same; all wharves aud piers, including
the value of the right to collect Avharfage,
cranage or dockage thereon; all bridges,

all telegraph lines, wires, poles and ap-
purtenances; all supports and indosiuvs
for electrical conductors aud other ap-
purtenances upon, above and under ground;
all surface, underground or elevated rail-

roads; all railroad structures, substruc-
tures and superstructures, tracks and the
iron thereon; branches, switches and other
fixtures permitted or authorized to be made,
laid or placed in, upon, above or under any
public or private road, street or grounds;
all mains, pipes and tanks laid or placed in,

upon, above or under any public or private
street or place for conducting steam, heat,

water, oil, electricity, or any property, sub-
stance or product capable of transportation
or conveyance therein or that is protected
thereby; all ti-ees and underwood growing
upon land, and all mines, minerals, quar-
ries and fossils in and under the same, ex-
cept mines belonging to the State.

The statute means by a taxable interest such

an estate as will protect the erection or affixing

thereon, and the possession of buildings and fix-

tures, though not accompanied by the fee. People

ex rel. Dunliirlj, etc., R. R. Co. v. Cassity, 46

N. Y. 46. Gas mains are taxable as real estate.

People ex rel. Equitable Gas Light Co. v. Earlier,

81 Hun, 22; s. c, 62 N. Y. St. Rep. 563; 30 N. Y.

Supp. 586. The foundations, columns and super-

structure of an elevated railroad are taxable as

real estate. People ex rel. N. Y. Elevated R. R.

Co. V. Commissioners, 82 N. Y. 459; People ex
rel. X. Y. & Harlem R. R. Co. v. Commissioners
of Taxes, 101 N. Y. 322.

The interest of a lessee for 999 years at a nomi-
nal rent is taxable as real estate. Trustees of

Elmira v. Dunn, 22 Barb. 402.

4. The terms " personal estate." and " per-
sonal property," as used in this chapter,
include chattels, money, things in action,

debts due from solvent debtors, whether on
account, contract, note, bond or mortgage;
debts and obligations for the payment of
money due or owing to persons residing
within this State, however secured or
wherever such securities shall be held; debts
due by inhabitants of this State to persons
not residing within the United States for the
purchase of any real estate; public stocks,

stocks in moneyed corporations, and such
portion of the capital of incori)orated com-
panies, lialtle to taxation on their capital,

as shall not be invested in real estate.

Corporate franchises are personal property. Peo-

ple ex rel. Panama R. R. Co. v. Commissioners of

Taxes, 104 N. Y'. 240, aud cases cited under Tax
L., § 31. For the purpose of taxation personal

property may be separated from its owner and
he may be taxed, on its account, at the place

where it is, although not the place of his own

domicile. Palace Car Co. v. Pennsylvania, 141
U. S. 18.

Property liable to taxation.

§ 3. All real property within this State,
and all personal property situated or owned
within tills State, is taxable unless exempt
from taxation by law.

The words " exempt by law " refer to a statu-

tory exemption. City of Rochester v. Coe, 25
App. Div. 300.

Exemption from taxation.

§ 4. The following property shall be ex-
empt from taxation:
^ 4: ^ ^ :|i * »:

7. The real property of a corporation or
association organized exclusively for the
moral or mental improvement of men or
women, or for religious, Itible, tract, chari-
ta1)le, benevolent, missionary, hospital, in-

firmary, educational, scientific, literary, li-

brary, patriotic, historical or cemetery pur-
poses, or for the enforcement of laws relat-
ing to children or animals, or for two or
more of such purposes, and used exclusively
for carrying out thereupon one or more of
such purposes, and the personal property
of any such corporation shall be exempt
from taxation. But no such corporation or
association shall be entitled to any such ex-
emption if any officer, member or employe
thereof shall receive or may be lawfully
entitled to receive any pecuniary profit from
the operations thereof, except reasonable
compensation for services in effecting one
or more of such pui'poses, or as proper bene-
ficiaries of its strictly charitable purposes;
or if the organization thereof, for any of
such avowed purposes, be a guise or pre-
tense for directly or indirectly making any
other pecuniary profit for such corporation
or association, or for any of its members or
employes, or if it be not in good faith or-
ganized or conducted exclusively for one or
more of such purposes. The real property
of any such corporation or association en-
titled to such exemption held by it exclu-
sively for one or more of such purposes
and from which no rents, profits or income
are derived, shall be so exempt, though not
in actual use therefor by reason of the ab-
sence of suitable buildings or improvements
thereon, if the construction of such build-
ings or improvements is in progress, or is

in good faith contemplated by such corpora-
tion or association. The real property of
any such corporation not so used exclusively
for carrying out thereupon one or more of
such purposes, but leased or otherwise used
for other piu-poses, shall not be exempt,
but if a portion only of any lot or build-
ing of any such corporation or association
is used exclusively for carrying out there-
upon one or more such purposes of any
such corporation or association, then such
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lot or building shall be so exempt only to

the extent of the value of the portion so

used, and the remaining or other portion

to the extent of the value of such remain-

ing or other portion shall be subject to

taxation; Provided, however. That a lot or

Foreign capital sent liere for investment is

protected from taxation tliougli the securities

received therefor are left here with the agents

of the owner for collection. Williams v. Super-

visors of Wayne, 78 N. Y. 561; People ex rel.

Ferrer v. Commissioners of Taxes, 42 Hun, 560.

building owned, and actually used for hos- Debts due non-residents on contracts for the sale

pital purposes, ' by a free public hospital, I of real estate situated within the State are tax-

depending for maintenance and support able by the village assessors against the agent

upon voluntary charity shall not be taxed holding them, and are not exempt as being in the

as to a portion thereof leased or otherwise state for collection or in the hands of an agent

used for the purposes of income, when such for investment. People ex rel. Young v. Willis,

income is necessarv for, and is actually ap- 133 N. Y. 383; 31 N. E. Rep. 225; 45 N. Y. St.

plied to, the maintenance and support of

such hospital. Property held by any offi-

cer of a religious denomination shall be en-

titled to the same exemptions, subject to the

same conditions and exceptions, as property

held by a religious corporation. (Thus
amended by L. 1897, eh. 371.)

Rep. 221. An administrator appointed in 1882

and taxed in 1890 on assets of an estate of a de-

cedent who had been a resident of Scotland, can-

not be held to be an agent holding funds for in-

vestment or as one to whom demands are sent for

collection; a sufficient time had elapsed to change
the character of the funds if they nad been
originally sent for investment. People ex rel.

^. ^ .. !
Cochrane v. Coleman, 128 X. Y. 524; 28 X. E.

This law, in substantially the form in which It
[ j^ ^g^

Is found in subdivision 7, was enacted In 1893, 1

chapter 498, repealed by the Tax Law. It made
quite a radical change in the exemption of prop- 14. The deposits in any bank for savings

erty held by certain classes of non-business cor-
|

which are due depositors, the accumula-
porations. Prior to 1893 such property, as a rule, tions in any domestic life insurance cor-

was exempt without regard to the uses to which
{

poration, held for the exclusive benefit of

It was devoted. The act of 1893 provided that it the insured, other than real estate and
should only be exempt in case it was applied to

the uses of the corporations, and if rented or

used for other purposes should be subject to

taxation the same as any other property. In

1897 an exception was made in the case of hos-

pital corporations, provided the income derived

from property leased or otherwise used should

be applied to the charitable uses of the corpora-

tion.

12. All vessels registei'ed at any port in

this State and owned by an American citi-

zen, or association, or by any corporation,
incorporated under the laws of the State
of New York, engaged in ocean commerce
between any port in the United States and
anj' foreign port, are exempted from all

taxation in this State, for State and local

purposes; and all such corporations, all of
whose vessels are employed between for-
eign ports and ports in the United States,
are exempted from all taxation in this State,
for State and local purposes, upon their cap-
ital stock, franchises and earnings, until
and including December thirty-first, nine-
teen hundred and twenty-two.

13. A bond, mortgage, note, contract, ac-
count or other demand, belonging to any
person not a resident of this State, sent
to or deposited in this State for collection;
the products of another State, owned by a
non-resident of this State and consigned to
his agent in this State for sale on com-
mission for the benefit of the owner; moneys
of a non-resident of this State, under the
control or in the possession of his agent in
this State, when transmitted to such agent
for the purpose of investment or otherwise.

stocks, now liable to taxation; and the ac-

cumulations of any incorporated co-opera-
tive loan association upon the shares of such
association held by any person.

A savings bank cannot be taxed on the deposits

due from it. People ex rel. Ithaca Savings Bank
V. Beers, 67 How. Pr. 219. The surplus of a sav-

ings bank is exempt under this subdivision. Peo-

ple ex rel. Xewburgh Bank v. Peck, 22 Misc. Rep.

477; aff'd, 32 App. Div. 624; aff'd, 157 N. Y. 51

(1898). There has been considerable controversy

as to whether this subdivision operates to exempt
savings bank deposits to both the bank and the

depositor. The attorney-general, by opinion ren-

dered July 13, 1896, since the enactment of the

Tax Law, held that such deposits are taxable

to depositors the same as personal property. He
cites in support of his opinion the dicta in the

case of People ex rel. The Savings Bank of New
London v. Coleman, 135 X. Y. 231; 31 N. E. Rep.
1022. We understand that there are two unre-

I)orted decisions, one by the appellate division of

the second department holding that such de-

posits are taxable to depositors, and another by
the appellate division of the third department,
holding that they are exempt. A decision by the

court of appeals may be expected soon.

15. Moneys collected in the course of the
business of any corporation, association or

I

society doing a life or casualty insurance
business or both, upon the co-operative or

j

assessment plan, and which are to be used

I

for the payment of assessments, or for death
I losses or for benefits to disabled members.

I

16. The owner or holder of stock in an
I incorporated company liable to taxation on
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its capital, shall not be taxed as an individ-
ual for such stock.

17. The personal property in excess of one
hundred thousand dollars of a mutual life

insurance corporation incorporated in this
State befoi'e April tenth, eighteen hundred
and forty-nine.

No deduction allowed for indebtedness
fraudulently contracted.

§ 6. No deduction shall be allowed in

the assessment of personal property by
reason of the indebtedness of the owner
contracted or incurred in the purchase
of non-taxable property or securities

owned by him or held for his bene-
fit, nor for or on account of any indirect
liability as surety, guarantor, indorser or
otherwise, nor for or on account of any debt
or liability contracted or incurred for the
purpose of evading taxation.

The first clause was held constitutional in Peo-

ple ex rel. Byjur v. Barker, 155 N. Y. 330, in

which it was held that tobacco imported in origi-

nal packages was non-taxable. But a corporation

is entitled to deduct a debt incurred in the pur-

chase of the stock of another domestic corpora-

tion taxable on its capital. Such stock is not non-
taxable property, although the tax may not be
imposed directly on the stock. People ex rel.

Keppler v. Barker, 22 App. Div. 120.

When property of non-residents is tax-
able.

§ 7. Non-residents of the State doin.u: busi-
ness in the State, either as principals or
partners, shall be taxed on the capital in-

vested in such business, as personal prop-
erty, at the place where such business is

carried on. to the same extent as if they
were residents of the State.

A foreign corporation doing business In this State

is taxable upon credits and bills receivable rep-

resenting goods sold in the State, People ex rel.

Yellow Pine Co. v. Barker, 23 App. Div. 524;

but goods of a foreign manufacturing corporation

stored in this State for sale, and the proceeds

of which, as sold, are sent to the principal office

of the corporation without the State, are not tax-

able under this section. People ex rel. Sherwin-
Williams Co. v. Barker, 5 App. Div. 246; afE'd

without opinion, 149 N. Y. 623. In estimating the

amount of capital of a non-resident employed in

this State and taxable, the amount of indebted-

ness to be deducted is to be ascertained with ref-

erence to his whole personal estate. People ex
rel. Barney v. Barker, 16 App. Div. 266.

The liability of a savings bank to its depositors

should be deducted from its assets. People ex rel.

Bridgeport Savings Bank v. Barker, 17 Misc. 180.

In determining the sums invested in business in

this State by a foreign corporation, the amount
remaining unpaid on property purchased here
should be deducted from the value of such prop-

erty. Milling Co. V. Barker, 147 N. Y. 31; 69 N. Y.

b8

St. Rep. 337. The property of foreign corporations
is taxable under this section. People ex rel. T.

W. Co. V. Barker, 141 N. Y. 118; 35 N. E. Rep.
1073; 56 N. Y. St. Rep. 586. The mere fact that a
person transacts business here as the agent of a

foreign corporation is not sufficient to subject him
to taxation. It is essential that he should, in fact,

have money invested in a business carried on by
him in this State either as a principal or a part-

ner. McLean v. Jephson, 123 X. Y. 142; 25 N. E.
Rep. 409; 33 N. Y. St. Rep. 490.

Place of taxation of property of corpora-
tions.

§ 11. The real estate of aU incorporated
companies liable to taxation, shall be
assessed in the tax district in which
the same shall lie, in the same manner
as the real estate of individuals. All
the personal estate of every incoi-po-

rated company liable to taxation on
its capital shall be assessed in the tax
district where the principal office or
place for transacting the financial concerns
of the company shall be, or if such com-
pany have no principal office, or place for
transacting its financial concerns, then in

the tax district where the operations of such
company shall be carried on. In the case
of toll bridges, the company owning such
bridge shall be assessed in the tax district

in which the tolls are collected; and where
the tolls of any bridge, turnpike, or canal
companj' are collected in several tax dis-

tricts, the company shall be assessed in the
tax district in which the treasurer or other
officer authorized to pay the last preceding
dividend resides.

Report required. Tax Law, § 27. Corporations

are assessed pursuant to Tax Law, section 31.

Corporations paying a general State franchise or

license tax other than for organization, are ex-

empt from the payment of State taxes locally as-

sessed on personalty. Tax Law, § 202.

The principal office or place of business desig-

nated in its certificate is the residence of a cor-

poration for purposes of taxation, and the state-

ment is conclusive upon it. People ex rel. Knick-
erbocker-Press T. Barker, 87 Hun, 341; s. c, 68
N. Y. St. Rep. 149; 34 N. Y. Supp. 269; Western
Trans. Co. v. Scheu, 19 N. Y. 408; Oswego Starch
Factory v. Dolloway, 21 N. Y. 449; Peter Cooper's
Glue Factory v. McMahon, 15 Abb. N. C. 314;

Union Steamboat Co. v. Buffalo, 82 N. Y. 351;

Cheseborough Manuf. v. Coleman, 44 Hun, 545.

But where the act under which a corporation was
organized did not require that it should be stated
in the articles where the principal office should
be established, it was held that the statement
that it was to be in a certain place was not con-
clusive, but its actual principal place of business
determined Its residence for the purpose of taxa-
tion, and in such case It was competent for the
corporation to remove and change Its place of resi-

dence. Austen V. Telephone Co., 73 Hun, 96; s. c,
56 X. Y. St. Rep. 79; 25 X. Y. Supp. 916. A cor-
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poratlon Is estopped by its sworn statement made

to the taxing officers locating its principal office,

from denying such residence. McLean v. Couper

Milling Co., 38 N. Y. St. Rep. 893; s. c, 14 N. Y.

Supp. 509; Matter of McLean, 138 N. Y. 158; 33

N. E. Rep. 821; 51 N. Y. St. Rep. 837. The per-

sonal property within this State, of corporations,

whether domestic or foreign, is taxed at the place

where its principal office, within this State, is

located, without regard to the particular situs of

the property. People ex rel. The Keystone Gas
Co. V. The Assessors of Olean, 15 N. Y. St. Rep.

461.

As to place of assessment, see People ex rel.

Gen. Elec. Co. v. Barker, 91 Hun, 590; and People

ex rel. Edison Elec. Co. v. Barker, id. 594.

Taxation of corporate stock.

§ 12. Tlie capitiil stock of every com-
pany liable to taxation, except such part of

it as shall have been excepted in the assess-

ment-roll or shall be exempt by law, together
with Its surplus profits or reserve funds, ex-

ceeding ten per centum of its capital, after

deducting the assessed value of its real es\-

tate, and all shares of stock in other coriJO-

rations actually owned by such company
which are taxable upon their capital stock

under the laws of this State, shall be as-

sessed at its actual value.

The statutory revision commissioners In their

note to this section state that it is L. 1857, ch. 456,

§ 3, without change. The decisions here cited

were rendered under the act of 1857 and refer-

ences are to that act.

For manner of assessment, see §§ 27, 31, Tax
Law, and cases cited.

Meaning of " capital stock."

The words " capital stock " as used in sections

12 and 31 of the Tax Law refer to the capital of

the corporation and not to its shares of stock.

People ex rel. Union Trust Co. v. Coleman, 126

N. Y. 433; 27 X. E. Rep. 818; 38 N. Y. St. Rep.

237; Oswego Starch Factory v. Dolloway, 21 N. Y'.

449; U. S. Trust Co. v. Mayor, 77 Hun, 182; 59

N. Y. St. Rep. 496; People ex rel. Panama R. R.

Co. V. Comrs. of Taxes, 104 N. Y. 240.

Theory of taxing corporate stock.

The theory of the Tax Law is to prescribe a
method of computation by which to ascertain a
total valuation of the taxable corporate property
from which a deduction of the assessed value of
its real estate ma3' be made in order to determine
the balance which is properly assessable as its

personal property. People ex rel. Equitable Gas
Light Co. V. Barker, 144 N. Y. 94; 39 N. E. Rep.
13; 63 N. Y. St. Rep. 33; rev'g 81 Hun, 22; 62
N. Y. St. Rep. 563.

What is included in capital.

The capital of a corporation is the actual value
of all its tangible property, including the value
of its real estate, wherever situated. People ex

rel. Manhattan Ry. Co. v. Barker, 146 N. Y. 30;

40 N. E. Rep. 996; 66 N. Y. St. Rep. 658.

Heal estate incl'uded.

The value of its real estate is to be included at

Its actual and not its assessed value. People ex
rel. Equitable Gas Light Co. v. Barker, 66 Hun,
21; 49 N. Y. St. Rep. 428; People ex rel. Consoli-

dated Telegraph, etc., Co. v. Barker, 7 App. Dlv.

27. Although the deduction is to be made upon
the basis of its assesseu value, see cases cited,

post.

The assessors are also to include in the valua-

tion of corporate capital surplus or reserve funds.
" It could not have been intended that the value

of the surplus should be assessed in addition to

the value of the capital stock, for the valuation

placed upon the latter should include the former "

(Earl, J.). People ex rel. Twenty-third St. R. R.

Co. V. Commissioners of Taxes, 95 X. Y. 554.

Evidence of value of capital.

In ascertaining the value of the corporate stock

the assessors have the right to act upon evidence

outside of that furnished by the corporation, and
in making inquiry and collecting facts they are

not bound by the strict rule which governs ordi-

nary judicial proceedings. Their decision will be
sustained if they act in good faith upon their best

judgment, upon reasonable grounds, and do not

err in the principle of assessment to the preju-

dice of the taxpayer. People ex rel. Equitable
Gas Light Co. v. Barker, 144 N. Y. 94; 39 N. E.

Rep. 13. They may consider the earnings of the

corporation. People ex rel. Manhattan Ry.
Co. V. Barker, 146 N. Y. 304; 40 N. E. Rep. 996;

66 N. Y. St. Rep. 658.

Market value of stock.

The market value of its stock may be taken
into consideration in determining the value of the

corporate property. People ex rel. Knickerbocker
Fire Ins. Co. v. Coleman, 44 Hun, 410; aff'd, 107

X. Y. 541; 14 N. E. Rep. 431; People ex rel. Mal-
com Brewing Co. v. Neff, 19 App. Div. 596; aff'd,

154 X. Y. 437; but it is erroneous to base the
value of the capital upon the market value of

the corporate shares, as it is the actual value of

the property and not the selling value of the cor-

porate shares which is assessable. People ex rel.

Bleecker St., etc., v. Barker, 85 Hun. 210; 66 N.
Y. St. Rep. 474.

It has been held, however, where the market
value of the shares was taken as the basis of the
value of the capital, the assessment is not void
and the amount will not be reduced, unless it

appears that the corporation was aggrieved. Peo-
ple ex rel. Equitable Gas Light Co. v. Barker,
66 Hun, 21; 49 N. Y. St. Rep. 428; afC'd, 137
X. Y. 544.

Franchises not included.

The capital of a corporation is the actual value
of its tangible property, and, therefore, does not
include the value of its franchises. People ex rel.

Manhattan Ry. Co. v. Barker, 146 X. Y. 304; 40
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N. E. Rep. 996; 66 N. Y. St. Rep. 658; People ex

rel. Consolidated Telegraph, etc., Co. v. Barker,

7 App. Div. 27 (1896); I'eople ex rel. Brooklyn

City R. R. Co. V. Xeff, 19 id. 590 (1897); People

ex rel. Coney Island ifc Brooklyn R. R. Co. v.

Neff, 15 id. 585 (1897); I'eople ex rel. Edison

Electric Illuminating Co. v. JS'etf, 19 id. 599 (1897).

The value of its franchises cannot be included

in an assessment of the personal property of an
elevated railroad corporation, and where a lease

held by it necessarily includes the use of the

franchises of the lessor corporation it is improper

to include the cost of the lease without deduc-

tion of the value of such franchises, i'eople ex

rel. Manhattan Ry. Co. v. Barker, 152 iS'. Y. 417

<1897).

This affords an additional reason for rendering

the market value of the capital stock an inac-

curate basis of valuation, because the market
value of the shares is largely determined by the

value of the corporate franchises.

Debts not included.

The assessors should deduct the debts of the

corporation — or perliaps, more properl3', should

consider them in lixing the actual value of the

capital of the corporation. People ex rel. Second
Ave., etc., Co. V. liarker, 141 ^. 1. lyo; cSO xS. E.

Rep. 184; 56 A'. 1. St. Rep. 8a4. The actual valu'e

of the Slock is the basis and where it is of no
value because of its indebtedness exceeuiug its

assets, it should not be assessed. I'eople ex rel.

^V'esL fcjiae (Si loukers R. R. Co. v. Comrs. of

Taxes, 31 Hun, 82. 'Ihe valuation of the capital

ha\ing been once lixed, no lurther deducciou can
be made on account of inUebtedness. I'feople ex
rel. Broadway, etc., R. R. Co. v. Comrs. of Taxes,
1 Th. ii, C. 635; People ex rel. Butchers, etc.,

Co. v. Asteu, 100 M. X. 597. The deposils of a
savings bank of another State are to be deemed
debts. People ex rel. Grotou Savings Bk. v.

Barker, 154 iN. Y. 122; 47 A. E. Rep. lio3; People
ex rel. Bridgeport Savings Bk. v. Barker, 154 M.
Y. 128.

Exempt propei'ty not included.

The assessors should deduct the capital in-

vested in property exempt from taxation by law.
People ex rel. Edison, etc., Co. v. Barker, 139
K. i. 55; 34 N. E. Rep. 722; 54 N. Y. St. Rep. 444.

Thus it was held that the capital of a corpora-
tion invested in United States patent rights is

exempt. People ex rel. iS. Y. & N. J. Telephone
Co. v. A'eff, 15 App. Div. 8; People ex rel. Edisou
Electric llluminatiug Co. v. Meff, 156 N. Y. 417;
aft'g 19 App. iJiv. 417 (1898).

I>ividends; when included.

Dividends declared but not credited to the
stockholders, and retained in the business of the
corporation are taxable as property of the cor-

poration. People ex rel. Ilawley, etc.. Lumber
Co. v. Barker, 23 App. Div. 532. But see People
ex rel. U. S. Trust Co. v. Barker, 86 Hun, 131;

67 N. Y. St. Rep. 133. If the declared dividend
Is not reclaimed in the business of the corpora-

tion, although unclaimed, it Is not subject to taxa-

tion as a corporate asset. People ex rel. N. Y.

& N. J. Telephone Co. v. Neff, 15 App. Div. 8.

The mere .fact that a corporation has recently

declared a dividend is not sutlicieut to authorize

the iniposilion of a tax, if the report of the

treasurer shows that there is no basis therefor.

I'eople ex rel. Edisou, etc., Co. v. Barker, 141

N. Y. 251; 36 N. E. Rep. 196; 56 N. Y. St. Rep.

823.

Assessed value of real estate to be de-
ducted.

Having determined the total valuation of the

corporate property the assessors are to deduct the

.assessed value of its real estate, wherever situ-

ated. People ex rel. Van Nest v. Comrs. of Taxes,

80 N. Y. 573, in which case the court said: " It

seems that to entitle a corporation to the deduc-

tion of the value of its real estate from that of

its capital the real estate must have been paid

tor out of its capital." See also People ex rel.

Butchers, etc., Co. v. Asten, 100 N. Y. 597. The
deduction should be at the assessed and not the

actual value of the real estate. People ex rel.

Edisou Electric Illuminating Co. v. Harkness, 44

N. Y. Supp. 51. This seems to be the rule if the

real estate is situated within the State. People

ex rel. Twenty-third St. R. R. Co. v. Comrs. of

Taxes, 95 N. Y. 554. If the real estate is situated

in another State the deduction should be made
at the assessed value of the real estate, if known,
iu the absence of controlling evidence showing a
ditteient valuation. People ex rel. Fairtield Chemi-
cal Co. V. Coleman, 115 N. Y. 178; 21 N. E. Rep.

1056; 24 N. Y. St. Rep. 584; but the price paid

in the absence of other evidence may be taken

as the assessable value. People ex rel. Twenty-
third St. R. R. Co. V. Coleman, supra. If neither

the assessed value or price paid is known, the

actual value of such real estate, so far as ascer-

tainable, should probably be taken as the basis

of deduction. People ex rel. Panama R. R. Co.

V. Comrs. of Taxes, 104 N. Y. 240. Even though
the real estate may be assessed at less than its

actual value, the assessed value is the proper
basis of deduction. People ex rel. Equitable Gas
Light Co. V. Barker, 144 N. Y. 94; 39 N. E. Rep.
13; 63 N. Y. St. Rep. 33; revg 81 Hun, 22; 62 N.

Y. St. Rep. 563.

Capital of insurance companies.

A cori^oration having acquired a fund from
earned premiums of insurance paid to it, could
not, under its charter, divide it among its mem-
bers, and it had no other assets. Held, that it

was taxable on such fund as capital. Mutual Ins.

Co. of Buffalo V. Supervisors of Erie, 4 N. Y.

442.

A fund accumulated by a mutual insurance com-
pany from its profits, which is to continue liable

lor losses, but for which certificates are issued

to members, is to be taxed as a part of the com-
pany's capital. Sun Mut. Ins. Co. v. Mayor, etc.,

of New York, 8 N. Y. 241.

Recapitulation.

The rules governing the assessment of such tax

have been stated to be as follows: First. The
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subject of valuation and assessment is never the

share of stock, but always the company's capital

and surplus. Second. Such capital and surplus

must be assessed at its own value, and when that

is correctly known and ascertained, no other value

can be substituted for It. Third. Where its

amount and value are undisclosed and unknown
the assessors may consider the market value of

the share of stock and the general condition of

the company as indicative of surplus or deficiency

and of the probable amount of either. Fourth.

They may further resort to such means of in-

formation when the amount of capital and sur-

plus is disclosed, but the assessors have sufficient

reason to disbelieve the statement and such reaso'n

is founded upon facts established by competent

proof.

Ascertaining facts for assessment.

§ 20. The assessors in each tax district

may, by mutual agreement, divide it into

conTeuient assessment districts not exceed-
ing the number of such assessors. The asl-

sessors in each tax district shall annually,
between May first and July first, ascertain

by diligent inquiry all the property and the

names of all the persons taxable therein.

In collecting material for making an assessment,

the assessors may avail themselves of such In-

formation by inquiry, and otherwise, as they can

obtain. If the party assessed claims that Injustice

has been done, he may file his affidavit, which the

assessors may afterward examine. People ex rel.

V. McComber, 24 N. Y. St. Rep. 902; s. c, 7 N. Y.

Supp. 71 (1889).

The commissioners in making an assessment are

not bound by statements that are contradicted

and which they had good reason to disbelieve.

People ex rel. Manhattan Ry. Co. v. Barker, 146
j

N. Y. 304; 40 N. E. Rep. 996; 66 N. Y. St. Rep.
658 (1895).

One assessor cannot make an assessment, 7

Cow. 530; 21 Wend. 175; 3 Den. 598; 4 id. 126; 1

N. Y'. 82; People ex rel. Mygatt v. Supervisors of
Chenango, 11 N. Y. 503 (1854); Metcalf v. Mes-
senger, 46 Barb. 325 (Monroe Gen. T., 1864); but
two of three assessors can. People ex rel. Dela-
ware, etc., Canal Co. v. Parker, 45 Hun, 432
(1887).

Where one of the assessors of a town called in

May upon a person then resident therein, and
made an entry of his name and the value of his

personal estate, and informed him of the fact, and
thereafter the person removed to another county,
before the assessors completed the assessment-
roll, which was in July — held, that the assess-
ment was not made until July, and the assessors
had no jurisdiction to make it. People ex rel. My-
gatt V. Supervisors of Chenango, 11 N. Y. 563
(1854).

It seems that the assessment should be con-
sidered as made at the expiration of the time
limited for making the inquiry, namely, on the
1st day of July. Mygatt v. Washburn, 15 N. Y.
316 (1857).

A change of residence of the owner, or in
the ownership of property, after the 1st day of

July, does not affect the assessment-roll. Any
changes the assessors are authorized to make af-

ter date are simply to correct mistakes. Boyd v.

Gray, 34 How. Pr. 323 (1867).

A person not liable to assessment on the Ist

day of July may recover damages from the as-

sessors for assessing him after that day, for the
same year. Clark v. Norton, 49 N. Y. 243 (1872);

aft'g 3 Lans. 484; Westfall v. Preston, 49 N. Y.

349 (1872).

Although one purchasing property after the com-
pletion of the assessment-roll agrees to pay the
tax thereon, this confers no jurisdiction upon the
assessors to change the assessment to him, nor
does it waive the legal rights of the purchaser in

this respect. Clark v. Norton, 49 N. Y. 243 (1872);

aft'g 3 Lans. 484.

Where notice of the completion of an assess-

ment-roll was given July 15tb, and though plain-

tiff's name did not appear thereon, nor any memo-
randa to indicate that he was to be assessed, his

agent was notified that he would be assessed when
information was procured, and afterward his name
was placed on the roll with an entry of his prop-
erty, against the agent's protest,— held, that the
assessment was void. Overing v. Foote, 65 N. Y.
263 (1S75).

Beports of corporations.

§ 27. The president or other proper offi-

cer of every moneyed or stock cor-
lX)ration deriving an income or profit

from its capital or otherwise shall, on
or before June fifteenth, deliver to one
of the assessors of the tax disti-ict in which
the company is liable to be taxed and, if

such tax district is in a county embracing
a portion of the forest preserve, to the
comptroller of the State, a written state-

ment specifying:
1. The real property, if any, owned by such

company, the tax district in which the same
is situated and, unless a railroad corpora-
tion, the sums actuall3f paid therefor.

2. The capital stock actually paid in and
secured to be paid in excepting thex'efrom
the sums paid for real property and the
amount of such capital stock held by the
State and by any incorporated literary or
charitable institution, and

3. The tax district in Avhich the principal
office of the company is situated or in case
it has no principal office, the tax district in
which its operations are carried on.

Such stateuient shall be verified by the
officer making the same to the effect that it

is in all respects just and true. If such
statement is not made within twenty days
after the fifteenth day of June, or is insuffi-

cient, evasive or defective, the assessors
may compel the corporation to make a
proper statement by mandamus.

Corporations may be assessed though no state-

ment is made by them to the assessors as required

by law. Such a statement when made is not con-

clusive upon the assessors. It is the judgment
of the assessors that the law requires. People-
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€x rel. Manhattan Fire Ins. Co. v. Comrs. of

Taxes, 76 N. Y. 64 (1879).

The commissioners of assessment have jurisdic-

tion to assess a corporation that omits to malse

a statement of its financial condition. If such a

corporation omits to appear and demand a cor-

rection of the preliminary assessment, it can ob-

tain no relief from overvaluation by certiorari.

People ex rel. The Mutual Union Tel. Co. v. Comrs.

of Taxes, 99 N. Y. 254.

Nor does the failure to file such a statement pre-

vent a party aggrieved from appearing before the

assessors. Id.

This case is distinguished from People ex rel.

Mutual Union Tel. Co. v. Comrs., 99 N. Y. 254,

because in the latter case the relator did not

appear before the commissioners on the grievance

day, and hence was deemed to have waived any
right of review. Id.

It is the duty of a company to make the state-

ment required by sections 3 and 4 above; but the

courts have no power to impose any other punish-

ment than that prescribed by the statute, and a

writ of certiorari will not be quashed on the

ground that the return shows that no such state-

ment has been made. People ex rel. West Shore
R. R. Co. V. Pitman, 9 N. Y. St. Rep. 469 (1887,

O. T.).

Attorney-General Hancock, on January 9, 1897,

rendered an opinion on this section, of which the

following is a portion: " While the meaning of

this clause [every moneyed or stock corporation

deriving an income or profit from its capital or

otherwise] is not perfectly clear, I think the words
are intended to characterize a general class of cor-

porations, and not to desci'ibe financial condition.

It will be observed that the section does not re-

quire that the report to be made by these corpo-

rations shall contain any item of income or profit.

In my opinion, everj- moneyed or stock corporation
organized for the purpose of acquiring income or

profit should make the report prescribed by sec-

tion 27."

Penalty for omission to make statement.

§ 28. In case of ueglect to fiiruisli suc-li

statements within thirty days after the time
above provided, the company so neglecting
shall forfeit to the people of this State for
each statement so omitted to be furnished,
the sum of two hundred and fifty dbllai's,

and it shall be the duty of the attorney-
genei'al to prosecute for such penalty upon
information which shall be furnished him
by the comptroller. Upon such statement
being furnished and the costs of the suit

being paid, the comptroller, if he shall be
satisfied that such omission was not will-

ful, may, in his discretion, discontinue such
suit.

Corporations, how assessed.

§ 31. The assessors shall assess corpora-

tions liable to taxation in their respective

tax districts upon their assessment-rolls in

the following manner:
1. In the first column the name of each

corporation, and under its name the amount
of its capital stock paid in and secured to

be paid in; the amount paid by it for real

property then owned by it wherever situ-

ated; the amount of all surplus profits or
reserve funds exceeding ten per centum of

their capital, after deducting therefrom the
amount of said real property and the amount
of its stock, if any, belonging to the State

and to incorporated literary and charitable
institutions.

2. In the second column the quantity of

real property owned by such corporation
and situated within their tax district.

3. In the third column the actual value of

such real property.
4. In the fourth column the amount of the

capital stock paid in and secured to be paid
in and of all of such surplus profits or re-

serve funds as aforesaid after deducting the
sums paid out for all the real estate of the

company wherever the same may be situ-

ated and then belonging to it, and the
amount of stock, if any, belonging to the
people of the State and to incorporated lit-

erary and charitable institutions.

Place of taxation. Tax L., § 11. Reports re-

quired. Tax L., § 27. Exemption from local as-

sessment on personalty for State purposes. Tax
L., § 202. See cases cited under Tax L., § 12.

" We think the assessment-roll may, therefore,

be made up substantially as follows: In the first

column insert the name of the corporation; in

the second, the quantity of real estate in the town
or ward; in the third column the assessed value

of the real estate; and in the fourth column the

value of the capital stock after making the ex-

emptions and deductions required by section 3 re-

ferred to; and thus effect will be given to the

manifest intention of the legislature." (The sec-

tion 3 referred to is now section 12 of the Tax
Law.) The court continues. " There is a practi-

cal difliculty yet to be referred to. It will not

always be easy to determine the assessed value

of the real estate to be deducted from the actual

value of the capital stock. There can be no

dltficulty when the real estate is situated in the

same ward or town where the capital stock is

assessable, or even when it is situated in the

same city or county. In most cases it will thus

be situated, but if it is not, and is yet within the

State, it will not be impracticable to ascertain

its assessed value, from assessment-rolls always
accessible. But if the real estate should be in

another State or country, or if, for any other

reason, its assessed value cannot be obtained,

then as the best and nearest substitute for it,

the price paid, as the presumed value, in the ab-

sence of proof or of any other standard, may be

taken as the assessable value." I'eople ex rel.

Twenty-third St. R. R. Co. v. Comrs. of Taxes,

95 N. Y. 554.

The commissioners of taxes are not justified In

rejecting the sworn statement of the treasurer

of a domestic corporation as false merely because
the values given therein are less than those given

for the same items in the preceding year. People
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ex rel. India Rubber Co. v. Barker (Sp. T.), 16

Misc. Rep. 252.

A refu'=al bv the treasurer of a corporation to

answer questions put to him by the assessors,

where the record does not disclose the question

nor the subject to which they related, is no justifi-

cation for erroneous assessment. People ex rel.

Sloan V. Barker, 76 Hun, 454; s. c. 58 N. Y.

St, Rep. 495; 27 N. Y. Supp. 1082.

Bailroads.

The assessors of a town In assessing property

of a railroad company are limited to real estate

excluding personal property and franchises, and

their assessment should be limited to the cost

of reproduction of such real property. Any other

method is improper. People ex rel. Delaware

L & W. R. R. Co. V. Clapp, 152 N. Y. 490; 46

N E Rep. 842 (1897). The State tax commis-

sioners comment upon this case in their report

to the legislature of 1898, and suggest the ab-

surdity of expecting town assessors to determine

the cost of constructing a railroad in their town.

Great diversity of assessment of railroad property

has resulted.

The assessment of the property of a railroad

corporation by town assessors will not be inter-

fered with where their determination was not

made capriciously or in an arbitrary manner.

Matter of Poughkeepsie v. Eastern Ry. Co., 46 N.

Y. Supp. 8&4 (1897).

Where It appears that property of a town has

been assessed at about 40 per cent, of its actual

value, the court will reduce an assessment upon

railroad property to an equivalent basis, to pre-

vent inequality. People v. Zoeller, 15 N. Y. Supp.

684 (1891).

In determining the value of the real estate of a

railroad for the purpose of taxation, the estimate

should include its original cost, and cost of present

reproduction, as well as its earning capacity. Peo-

ple ex rel. D. & H. Canal Co. v. Ganley, 29 N. Y.

St. Rep. 130; s. c, 8 N. Y. Supp. 563 (1890).

An assessment against a railroad will not be

held to be excessive on the ground that It Is un-

able to pay the tax out of Its net income, where

such inability is the result of an excessive issUe

of stocks and bonds. Brooklyn El. Co. v. Brook-

lyn (Sp. T.), 16 Misc. Rep. 416 (1896).

The fact that the stock of a railroad company

sells above par does not imply that there are

taxable assets over and above its capital sufficient

to pay its outstanding debts, for the reason that

the value of its stock may be due to the value

of Its non-taxable franchises. People ex rel.

Brooklyn City R. R. Co. v. Neff, 19 App. Div.

590 (1807).

Telegraph and telephone companies.

The proper method of assessment of such real

property is to take the cost of the articles, con-

sidering them land, which are In their nature

personal property, and add to that cost the value

of the Interest in the land on which the poles

stand and the value of the right to erect such

poles based upon the cost which the company
Incurred In securing such right. The property is

not to be regarded as a part of a whole, nor as a

complete telegraph line in operation. Its value

for telegraph purposes, and its position with Its

connections, and its productive capacity, are not

considerations entering into the value of the prop-

erty under the acts. People ex rel. W. IT. Tel.

Co. v. Dolan, 126 N. Y. 166; s. c, 37 N. Y. St.

Rep. 28; aff'g 11 N. Y. Supp. 35.

Debts owing to non-residents of the
United States, how assessed.

§ .S4. Every agent in any county of

a non-resident creditor having debts ow-
ing to him, taxable in any county
of the State, shall annually, on or be-

fore June first, furnish to the county
treasurer of the county where the debtor re-

sides, a true and accurate statement verified

by his oath, of such debts owing on the
first day of May next preceding in each
town or ward in such county. The county
treasurer shall, immediately upon the re-

ceipt of such statement, make out and
transmit to the a.ssessors of every tax dis-

trict in the county in which any such debtor
resides a copy of so much of such state-

ment as relates to the tax district of such
assessors, with the name of the creditor.

The assessors on receipt of such statement
from the coimty treasurer shall, within the
time in which they are required to com-
plete the assessment-roll, enter therein the
name of such non-resident creditor, and the
aggregate amount due him in such tax dis-

trict on the first day of May next preceding,
in the same manner as other personal prop-
erty is entered on the roll, adding the name
of the debtor owiug such debt. Auy
agent neglecting or refusing witliout good
cause to furnish such statement to the

county treasiirer shall forfeit to the
county in which the debtor resides the sum
of five hundred dollars, recoverable by the
district attorney, if the existence of such
debts was known to the agent.

The note of the statutory revision commission-
ers attached to this section at the time of its

passage Is as follows:
" L. 1851, ch. 371, §§ 2-5; R. S. (8th ed.), 1084,

without change of substance, except that the date
for rendering the statement is changed from July

25th to June 1st.

" The act from which this section Is derived
(L. 1851, ch. 371) makes debts due to non-resi-

dents of the United States for the purchase of real

property, taxable as personal property within the
State. The act would seem to raise a serious

question as to the jurisdiction of the State to
assess non-tangible personal property, where the
owner thereof resides without the State. There
appears, however, to have been no authoritative
decision of the courts of this State as to the power
of the legislature to pass the act.
" Cooley lays down the rule broadly that ' Debts

owing to foreign creditors by either corporations
or Individuals are not the subject of taxation.

The creditor cannot be taxed, because he Is not
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within the jurisdiction, and the debts cannot be

taxed in the debtors' hands, through any fiction

of the law which is to treat them as being for

this purpose the property of the debtor.' Cooley

on Taxes, p. 22.

" The leading case upon the subject is reported

in 15 ^Yall. 300, in which an attempt was made
to tax In the State of Pennsylvania the bonds of

a Pennsylvania railroad company, securd by mort-

gage, and held by non-residents of the State. The
Supreme Court of the United States laid down
the rule unequivocally that credits of that sort

were not within the jurisdiction of the State, so

as to render them subject to taxation; and again

in Kirkland v. Hotchkiss, 100 U. S. 491, the Su-

preme Court laid down the reverse proposition
' that a debt for the purpose of taxation is situ-

ated at the domicile of the creditor, although
secured by mortgage upon real estate situated in

another State.'
" The Supreme Court of Ohio, in Myers v. Sea-

berger, 45 Ohio St. 232, held, ' that a loan of

money secured bj' mortgage on real estate is a
credit within the meaning of the statutes of this

State, providing for taxation of property, and that

where the creditor resides in another State, is not

subject to taxation in this, although the securities

are in the hands of an agent here who collects

interest.'

" The State of Michigan has a law. however,
which provides for the taxation of mortgages upon
real property within the State, wherever and by
whomsoever held. The Supreme Court of the
State in Common Council v. Assessors, 91 Mich.
78 (1892), upheld the law upon the argument that
the interest of the mortgagee was a tangible in-

terest within the State, enjoying the protection

of the laws of the State. The court attempts to

distinguish the decision of the Supreme Court of

the United States in 15 Wallace, on the ground
that that case referred to the taxation of credits

generally and not to an interest which the State
could tax as real property witliin its jurisdiction.
" The law of 1851 has stood upon the statute

books for so many years, apparently never hav-
ing been seriously questioned, that the commis-
sioners have deemed it best to include it within
their revision, leaving to the legislature the re-

sponsibility of repealing it without re-enactment,
If such a course is deemed desirable."

Notice of completion of assessment-roll.

§ 35. The assessors shall complete the as-

sessment-roll on or before the first day of
Aiijrust, and make out one copy thereof, to
be left with one of their number, and forth-
with cause a notice to be conspicuously
posted in three or more public places in the
tax district, stating that they have com-
pleted the assessment-roll, and that a copy
thereof has been left with one of their
number at a specified place, where it may
be seen and examined by any person until
the third Tuesday of August next following,
and that on that day they will meet at a
time and place specified in the notice to
review their assessments. In any city the
notice shall conform to the requirements

of the law regulating the time, place and
manner of revising assessments in such city.

During the time specified in the notice the
assessor with whom the roll is left shall
submit it to the inspection of every person
applying for that purpose.

After the completion of the roll, and the formal
notice of that completion, assessors are without
jurisdiction to change either the persons or prop-
erty assessed, or the adjudged valuation of the
latter, except upon complaint of the party ag-
grieved. People ex rel. Chamberlain v. Forrest,

96 N. Y. 544.

Hearing of complaints.

§ 36. The assessors shall meet at the
time and place specified in such notice,
and hear and determine all complaints
in relation to such assessments brought
before them, and for that purpose they
may adjourn from time to time. Sucli
complainants shall file with the assessors
a statement, under oath, specifying the
respect in which tlie assessment com-
plained of is incorrect, which verifica-

tion must be made by the person assessed
or whose property is assessed, or by some
person authorized to make such statement,
and who has knowledge of the facts stated
therein. The assessors may administer
oaths, take testimony and hear proofs in

regard to any such complaint and the as-
sessment to which it relates. If not satis-

fied that such assessment is erroneous, they
may require the person assessed, or his
agent or representative, or any other per-
son, to appear before them and be examined
concerning such complaint, and to produce
any papers relating to such assessment with
respect to his property or his residence for
the purpose of taxation. If any such person,
or his agent or representative, shall will-

fully neglect or refuse to attend and be so
examined, or to answer any material ques-
tion put to him, such person shall not be
entitled to any reduction of his assessments.
Minutes of the examination of every per-
son examined by the assessors upon the
hearing of any such complaint shall be taken
and filed in the office of the town or city

clerk. The assessors shall, after said ex-
amination, fix the value of the property of
the complainant and for that purpose may
increase or diminish the assessment thereof.

A taxpayer who claims a reduction must at-

tend upon the assessors in person, submit to an
examination under oath, and subscribe to the

answers, and an affidavit taken before a notary
public without such attendance is not sufficient.

People ex rel. Mercer v. Maynard, 7 Misc. Rep.
295; s. c, 58 N. Y. St. Rep. 546; 28 N. Y. Supp.
141 (1893).

The assessors have no power to reduce an as-

sessment in case of non-compliance with the re-

quirements of the statute, by the taxpayer upon
the affidavit of his attorney alone. Matter of Cor-
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win, 64 Hun, 167; s. c, as People ex rel. Corwin

V. Assessors, etc., of Middletown, 46 N. Y. St.

Rep. 148; 19 N. Y. Supp. 142 (1892).

In order to authorize a reduction of the asses-

sor's valuation of the personal property of a cor-

poration it must be made to appear that it ex-

ceeded the value of all the personal property af-

ter deducting the debts. People ex rel. Parsons

Mfg. Co. V. Moore, 11 N. Y. St. Rep. 859 (1887).

In proceedings to reduce an assessment, the bur-

den of showing overvaluation is on the owner.

People ex rel. Fargo v. Murphy, 32 N. Y. St. Rep.

780; s. c, 10 N. Y. Supp. 377 (1890).

A railroad corporation failing to appear on

grievance day and have the assessment corrected,

loses its remedy to review the assessment by

certiorari, and such failure is not excused by the

fact that it relied on unofficial information that

the assessment would be the same as in the pre-

ceding year. People v. Adams, 125 N. Y. 471; 27

N. E. Rep. 1075; s. c, 36 N. Y. St. Rep. 166 (1891);

People ex rel. AVinans v. Dolan, 126 N. Y. 166;

s. c, 37 N. Y. St. Rep. 28; afC'g 11 N. Y. Supp. 35

(1891).

A statement rendered in behalf of a corporation

upon an application to set aside its assessments

which shows its debts exceed in amount the as-

sessed value of its real estate and the value of

its personal property, is not conclusive upon the

commissioners, where no statement is made as to

the actual value of the real property, and it ap-

pears that large dividends have been earned and
paid, and a reference to former statements and
assessments justify the conclusion reached by the

commissioners. People ex rel. Equitable Gas
Light Co. V. Barker, 144 N. Y. 94; 39 N. E. Rep.

13; 63 N. Y. St. Rep. 33; rev'g 81 Hun, 22; s. c,

62 N. Y. St. Rep. 563; 30 N. Y. Supp. 586 (1894).

Where a corporation presents evidence to the

taxing officers as to the value of its assets, so full

and complete as to establish the facts upon which
its claim for reduction rests, and it is not contra-

dicted by facts within their knowledge, and no
good reason exists for questioning its truth, re-

fusal to decide in accordance with such evidence
Is legal error. People ex rel. German, etc., Co.

V. Barker, 75 Hun, 6; s. c, 57 N. Y. St. Rep. 1;

26 N. Y. Supp. 971 (1894).

Assessors have the right to correct an assess-

ment (except to increase an estimate of property
after the roll has been deposited with one of their

number for inspection) at any time before the roll

is delivered to the supervisor. People ex rel.

Lorillard v. Supervisors of Westchester, 15 Barb.
607 (1853).

A verbal application to assessors to reduce the
assessment made on a day appointed for a hear-
ing for grievances and considered without objec-
tion and acted upon by the board,— held, a suffi-

cient application, if one was necessary, before
bringing proceedings by certiorari to review the
assessment. People ex rel. Eckerson v. Christie,
115 N. Y. 158; 21 N. E. Rep. 1024 (1889).

Correction and verification of tax-roll,

§ 37. "When the assessors, or a majority of
them, shall have completed their roll, they
shall severally appear before any officer of

their county, authorized by law to admin-
ister oaths, and shall severally make and
subscribe before such officer an oath in the
following form: "We, the undersigned, do
severally depose and swear that we have set
down in the foregoing assessment-roll all

the real estate situated in the tax district

in which we are assessors, according to our
best information; and that, with the excep-
tion of those cases in which the value of the
said real estate has been changed by reason
of proof produced before us, we have esti-

mated the value of the said real estate at
tlie sums which a majority of the assessors
have decided to be the full value thereof;
and, also, that the said assessment-roll con-
tains a true statement of the aggregate
amount of the taxable personal estate of
each and every person named in such roll

over and above the amount of debts due
from such persons, respectively, and ex-

cluding such stocks as are otherwise tax-
able, and such other property as is exempt
by law from taxation, at the full value
thereof, according to our best judgment and
belief," which oath shall be written or
printed on said roll, signed by the assessors
and certified by the officer.

A substantial compliance of the affidavit of as-

sessors with the statute is sufficient, Buffalo &
State Line R. R. Co. v. Supervisors of Erie, 48

N. Y. 93; Chamberlain v. Taylor, 36 Hun, 24;

Rome, Watertown, etc., R. R. Co. v. Smith, 39

Hun, 332; afl'd, 101 N. Y. 684; People ex rel. Rome,
Watertown, etc., R. R. Co. v. Jones, 43 Hun, 131;

but a material deviation from the form prescribed

is fatally defective. Beach v. Hayes, 58 How.
Pr. 17; Hinckley v. Cooper, 22 Hun, 253; Shattuck
V. Bascom, 105 N. Y. 39; 12 N. E. Rep. 283; Lord
V. Cooper, 19 App. Div. 535. Omission of venue
to affidavit, iuiniaterial. Colmau v. Shattuck, 62

N. Y. 348. Verification by two assessors does
not invalidate. Bellinger v. Gray, 51 N. Y. 610.

Veriticatiou at any time before the roll has passed
under the action of the supervisors is sufficient.

Rome, Watertown, etc., R. R. Co. v. Smith, 39
Hun, 332. Assessment-roll, although made up in

three parts, on grievance day, is valid if after-

ward the parts are engrossed in a single roll and
duly verified. People ex rel. D., L. & W. R. R.

Co. V. Clapp, 64 Hun, 547; 46 N. Y. St. Rep. 509.

The assessors cannot impeach their own attesta-

tion. Brooklyn El. R. R. Co. v. Brooklyn, 16 Misc.
Rep. 416.

Filing of roll and notice thereof.

§ 38. The assessment-roll when thus com-
pleted and verified shall be filed ou or
before September first, in the office of
the town or city clerk, there to remain
for fifteen days for public inspection.
The assessors shall forthwith cause a
notice to be i)osted conspicuously in at
least three public places in the tax dis-
trict and to be published in one or
more newspapers, if any, published in the
town or city, that such assessment-roll has



NEW YOEK. 149

Local taxation — Tax L., §§ 39, 57, 58, 70, 71.

loeen finally completed and stating that it

has been so filed and will be there open to

public inspection. At the expiration of such
fifteen days, the town or city clerk shall
deliver such roll to a supervisor of the tax
district embi'aced therein.

Assessors to apportion valuation of rail-

road, telegi'aph, telephone, or pipe-
line companies between school districts.

§ 39. The assessors of leaeh town in

which a railroad, telegraph, telephone or
pipe-line company is assessed tipon prop-
erty' Ij'ing in more than one school dis-

trict therein, shall, within fifteen days
after the final completion of the roll,

apportion the assessed valuation of the
property of each of such corpoi-ations among
such school districts. Such apportionment
shall be signed by the assessors or a ma-
jority of them, and be filed with the town
clerk within five days thereafter, and there-
upon the valuation so fixed shall become
the valuation of such property in such
school district for the purpose of taxation.
In case of failure of the assessors to act, the
supervisor of the town shall make such ap-
portionment on request of either the trus-

tees of any school district or of the corpora-
tion assessed. The town clerk shall fur-

nish the trustees a certified statement of the
valuations apportioned to their respective
districts. In case of any alteration in any
school district affecting the valuation of
such property, the officer making the same
shall fix and determine the valuations in

the districts affected for the current year.

Statement of taxes upon certain corpora-
tions by clerk of supervisors.

§ 57. The clerk of each board of super-
visors shall, within five days after the
tax warrant is completed, deliver to the
county treasurer, a statement showing
the names, valuation of property and
the amount of tax of every railroad,

corporation and telegraph, telephone and
electric-light line in each tax district

in the county, and on refusal or neg-
lect so to do, shall forfeit to the county
the sum of one hundred dollars, to be sued
for by the district attorney in the name
of the county.

Statement of valuation to be forwarded to
comptroller.

§ 58. The clerk of each board of su-

pervisors shall, on or before the second
Monday in December, transmit to the
comptroller, in the form to be prescribed
by such comptroller, a certificate or return
of the aggregate assessed and equalized
valuation of the real and personal estate
in each tax district as the valuation of such
real estate has been corrected by such board,
and the amount of tax assessed thereon for
town, city, school, county and State pur-
poses. Also the names of the several in-

corporated companies liable to taxation in

such county, the nature of their business,
the amount of the capital stock paid in and
secured to be paid in by each, the amount
of real and personal property of each as
put down by the assessors, or by it, the
amount of taxes assessed on each, and the
amoimt of personal property on which each
such corporation is exempt on account of
the paj'ment of State taxes on its capital.

In the city of New York such report shall

be made by the clerk of the board of alder-
men, and for the purpose of making such
report he may require any department or
board of such city to furnish the necessary
information.

Notice by collector.

§ 70. Every collector, upon receiving a
tax-roll and Avarrant, shall forthwith
cause notice of the reception thereof to

be posted in five conspicuous public places
in the tax district, specifying one or
more convenient places in such tax dis-

trict, where he will attend from nine o'clock
in the forenoon until four o'clock in the af-

ternoon, at least three days, and if in a city,

at least five days, in each week for thirty

days from the date of the notice, which
shall be the date of the posting or first pub-
lication thereof, which day shall be speci-

fied in such notice, for the purpose of re-

ceiving the taxes assessed upon such
roll. The collector shall attend accord-
ingly, and any person may pay his taxes

to such collector at the time and place so
designated, or at any other time or place.

In a city, the notice in addition to being
posted shall be published once in each we"ek,

for two weeks successively, in a newspaper
piablished in such city.

Collection of taxes.

§ 71. After the expiration of such pe-

riod of thirty days, the collector shall

call, at least once, on every person taxed
upon such roll, whose taxes are unpaid,

at his usual place of residence, if he
is an actual inhabitant of such tax dis-

trict, and demand payment of the taxes

charged to him on his property. If any
person shall neglect or refuse to pay any
tax imposed on him, the collector shall levy
upon any personal property in the county
belonging to or in the possession of any
person who ought to pay the tax, and
cause the same to be sold at public auction
for the payment of such tax, and the fees

and expenses of collection; and no claim of

property to be made thereto by any other
person shall be available to prevent such
sale. Public notice of the time and place
of sale of the property to be sold shall be
given by posting the same in at least three
public places in the tax district where the
sale is to be made, at least six days previous
thereto. If the proceeds of such sale shall

be more than the amount of such tax,
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the fees of the collection and the expenses
of the sale, the surplus shall be paid to the
person against whom the tax was assessed.
If any other person shall claim the surplus,
on the ground that the property sold be-
longed to him. aud such claim be admitted
by the person for the payment of whose
tax the sale was made, such surplus shall
be paid to such other person. If such claim
be contested by the person for the paj'ment
of whose tax the property was sold, such
surplus shall be paid over by the collector
to the supervisor of the town, who shall re-

tain the same until the rights of the parties
thereto shall be determined by due course
of law, or by agreement in writing made by
them and filed with the supervisor.

Payment of taxes by railroad and certain
other corporations.

§ 78. Any railroad, telegraph, telephone
or electric-light company may, within thirty
days after receipt of notice by the county
treasurer from the clerk of the board
of supervisors, pay its tax, with one per
centum fees, to the county treasurer,
who shall credit the same with swh
fees to the collector of the tax di>;-

trict, unless otherwise required by law. If
not so paid the county treasurer shall notify
the collector of the tax district where it is
due. and he sliaJl tlien proceed to collect
under his warrant. Until such notice from
the treasurer the collector shall not enforce
payment of such taxes, but may receive the
same, with the fees allowed by law, at any
time.

Enforcement of tax against telegraph, tele-
phone and electric-light lines.

§ 74. Collection of tax against a tele-
graph, telephone or electric light line
may be enforced by sale of the instru-
ments and batteries connected with such
line, and in case there is not sufHcient
personal property, together with such in-
struments and batteries, to pay such tax
and the percentage due the collector, he
shall return a statement thereof to the
county treasurer as other unpaid taxes
are returned, and the county treasurer
shall proceed to sell such part of the
line in the tax district where the tax Avas
levied as may be necessary to satisfy the
unpaid taxes and percentage, in the manner
now provided by law for the sale of lands
on execution, and upon such sale shall exe-
cute to the purchaser a conveyance of such
part of said line, and the purchaser shall
thereupon become the owner thereof. Noth-
ing herein contained shall be construed to

!

prevent collection of such taxes by any pro-
cedure now provided by law.

Organization tax.

§ 180. Every stock corporation incorpo-
rated under any law of this State shall
pay to the State treasurer a tax of

I

one-eighth of one per ceuttim upon the
amount of capitjtl stock which the cor-

,

poration is authorized to have, and a like
tax upon any subsequent increase. Such
tax shall be due and payable upon the in-

corporation of such corporation or upon the
increase of its capital stock. Except in the
case of a railroad coi-ixiraliou, neither Hip
secretary of State nor county clerk shall
file any certificate of incorporation or article
of association, or give any certificate to any
stich corporation or association until he is

furnished a receipt for such tax from the
State treasurer, and no stock corporation
shall have or exercise any corporate fran-
chise or powers, or carry on business in this
State until such tax shall have been paid.
In case of the consolidation of existing cor-
porations into a corporation, such new cor-
poration shall be required to pay the tax
hereinbefore provided for only upon the
amount of its capital stock in excess of the
aggregate amount of capital stock of said
corporations. This section shall not apply
to State and national banks or to building,
muttial loan, accumulating fund and co-

operative associations. A railroad corpora-
tion need not pay such tax at the time of
filing its certificate of incorporation, but
shall pay the same before the railroad com-
missioners shall grant a certificate, as re-

quired by the railroad law, authorizing the
construction of the road as proposed in its

articles of association, and such certificate

shall not be granted by the board of rail-

road commissioners until it is furnished
with a receipt for such tax from the State
treasurer. (Thus amended by L. 1897, ch.

309.)

Revisers' note. L. 1886, ch. 143; R. S. (8th ed.),

1159, as am'd by L. 1892, ch. 660; R. S. (8th ed.),

supp. 3257; Banking L., § 187, as am'd by L. 1894,

ch. 705, without change of substance.

The reincorporation of a manufacturing corpora-

tion under the Business Corporations Law, held

not to subject corporation to the organization tax.

Matter of Consolidated Kansas City Smelting &
Refining Co., 13 App. Div. 50 (1897); overruling

Matter of New York & Suburban Investment Co.,

40 N. y. St. Rep. 13£f. The provision of the sec-

tion in relation to tax on excess of capital in

case of consolidation conforms the statute to the
decision of the Court of Appeals in People ex rel.

Eiokemeyer Field Co. v. Rice, 138 N. Y. 614; 33
N. E. Rep. 1083; 51 N. Y. St. Rep. 93; aff'g 49 id.

46.

It was held in the cases of People v. N. Y. C.

& St. Louis R. R. Co., 129 N. Y. 474; 29 N. E. Rep.
959; and People v. Fltchburg R. R. Co., id. 654.

both decided prior to the amendment of 1892, that
where consolidation of a domestic corporation was
effected with a corporation of a foreign State, the
new corporation was not subject to the tax. The
same rule would probably apply as to the excess
of capital of the new corporation over that of the
constituent corporations.
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A railioad corporation reorganizing under L.

1874, ch. 430, as am'd by L. 1876, cli. 444 (now
section 3 of Stocli Corporation Law), lield subject

to the tax. People ex rel. Schurz v. CooIj, 110

N. Y. 443; 18 N. E. Rep. 113; People ex rel. Mer-
tens V. Cook, id.

License tax on foreign corporations.

§ 181. Every foreign corporation, joint-

stock company or association, except bank-
ingr, fire, marine, casualty and life insurance
companies, and corporations wholly engaged
in carrying on manufactures in this State,
co-operative fraternal insurance companies
and building and loan associations, author-
ized to do business under the general cor-
poration law, shall pay to the State treas-
urer, for the use of the State, a license fee
of one-eighth of one per centum for the
privilege of exercising its corporate fran-
chises or carrying on its btisiness in such
corporate or organized capacity in this State,

to be computed upon the basis of the cap-
ital stock employed by it within this State
during the first year of carrying on its busi-
ness in this State. No action shall be main-
tained or recovery had in any of the courts
in this State by such foreign corporation
without obtaining a receipt for the license
fee hereby imposed within thirteen months
after beginning such business within the
State.

Revisers' note. L. 1895, ch. 240.

This section embodies the substance of L. 1895.

ch. 240, as to corporations hereafter commencing
business within the State. It is not wise to re-

peal chapter 240 until corporations that have here-

tofore commenced business shall have paid the
tax imposed thereby.

LAWS 1895, CHAP. 240.

AN ACT to provide for licensing foreign
corporations.

Section 1. Every foreign corporation ex-
cept banking, fire, marine, casualty and life

insurance companies, and corporations
wholly engaged in carrying on manufactures
in this State, co-operative fraternal insur-
ance companies, endowment orders and
building and loan associations, now author-
ized to do business in this State, under the
provisions of chapter six hundred and
eighty-seven of the laws of eighteen hun-
dred and ninety-two, entitled "An act to

amend the general corporation law," shall

pay to the State treasurer for the use of the
State, a license fee of one-eighth of one
per centum for the privilege of exercising
its corporate franchises or carrying on its

business in such corporate or organized ca-
pacity in this State, on the first day of De-
cember, eighteen hundred and ninety-five,

to be computed upon the basis of the amount
of capital stock employed by it within this

State during the year preceding that date,
and every such foreign corporation which
shall hereafter be authorized to do busi-
ness in this State shall pay a like license
fee for the privilege, to be computed upon
the basis of the capital stock employed by-
it within this State for its business during
the first year of carrying on its business in
this State. The amount of capital upon
which such taxes shall be paid shall be fixed
by the comptroller, who shall have the same
authority to examine the books and records
in this State of such ffireign cDnioratiuus,
and the employes thereof, and the same
power to issue his warrant for the collec-
tion of such taxes, as he now has with re-
gard to domestic corporations. Every such
foreign corporation hereafter authorized to
do business in this State shall, before receiv-
ing the certificate of authority provided by
law, pay to the State treasurer, for the use
of the State, the tax hereinbefore provided
for. No action shall lie maintained or recov-
ery had in any of the courts of this State
by such foreign corporation doing business
in this State, without obtaining the certifi-

cate of authority prescribed by law, and a
receipt for the license fee hereby imposed.

This act is explained by the revisers' note to
section 181 of the Tax Law.

Franchise tax on corporations.

§ 182. Every con^oration, joint-stock com-
pany or association incorporated, organized
or formed under, by or pursuant to law in
this State, shall pay to the State treasurer an-
nually, an annual tax to be computed upon
the basis of the amount of its capital stock
employed within this State and upon each
dollar of such amount, at the rate of une-
quarter of a mill for each one per centum
of dividends made and declared upon its

capital stock during each year ending with
the thirty-first day of October, if the divi-
dends amount to six or more than six per
centum upon the par value of such capital
stock. If such dividend or dividends iuiiniinl

to less than six per centum on the par value
of the capital stock, the tax shall be at the
rate of one and one-half mills upon such por-
tion of the capital stock at par as the
amount of capital employed within this
State bears to the entire capital of the cor-
poration. If no dividend is made or de-
clared, the tax shall be at the rate of one
and one-half mills upon each dollar of the
appraised capital employed within the State.

If such corixiration, joint-stock conmany
or association shall have more than one kind
of capital stock, and upon one of such kinds
of stock a dividend or dividends amounting
to six, or more than six per centum, upon
the par value thereof, has been made or de-
clared, and upon the other no dividend has
been made or declared, or the dividend or
dividends made or declared thereon, amount
to less than six per centum upon the par
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Talue thereof, then the tax shall be at the

rate of one-quarter of a mill for each one
per centum of dividends made or declared
upon the capital stocli upon the par value
of which the dividend or dividends made or

•declared amount to six or more than six per

centiuu, and in addition thereto a tax shall

be charged at the rate of one and one-half
mills upon every dollar of the valuation

made in accordance with the provisions of

this act of the capital stocli upon which no
dividend was made or declared, or upon
the par value of which the dividend or divi-

dt'Uds made or deL-lared did nut iiuiouut to

six per centum. Every corporation. Joint-

stoclv company or association organized, in-

corporated or formed under the laws of any
otlier State or country, shall pay a lilie tax
for the pi-ivilege of exercising its corporate
franchises or carrying on its business in such
corporate or organized capacity in this State,

to l)e computed upon the basis of the capital

employed by it within this state.

Source of section.

This section Is derived from L. 1880, ch. 542,

I 3, as am'd by L. 1882, ch. 361, and L. 1890,

ch. 522.

Change of system as to corporations de-

claring less than, six per cent dividend.

As enacted in 1896, it changed the system of

taxing corporations which declare a dividend of

less than 6 per cent. Theretofore such corpora-

tions were taxed one and one-half mills upon
each dollar of the appraised capital employed

within the State. Under this section a tax of

one and one-half mills Is imposed upon such

portion of the capital stock at par as the amount
of capital employed within the State bears to

the entire capital of the corporation. It would
seem that for the purpose of imposing such tax

the term " capital stock " is to be given the mean-
ing of the aggregate shares issued, contrary to

the meaning heretofore given to the term in

taxing statutes, viz., the property of the corpo-

ration. The system, in view of this construction,

is as follows: A corporation has an aggregate
capital slock issued of $100,000. Its capital (or

property) is worth when appraised ?80,000. Of
this capital .f40,000 worth is employed within the
State — one-half of the entire capital. The corpo-
ration will then be subject to tax on one-half its

capital stock at par, or 950,000.

L'nder the provisions of the former law, a cor-

poration which has declared dividends during the
year amounting to 5 3-4 per cent, was held sub-
ject to a tax at the rate of one and one-half mills

on each dollar of the value of its stock, although
the stock is valued above par and the result is the
imposition of a larger tax than if the corporation
had paid 6 per cent, dividends and been taxed at
the rate of one-quarter mill for each 1 per cent,
dividend under the prior clause of the statute.
People V. D. & H. Canal Co., 54 Hun, 598; s. c,
27 N. y. St. Rep. 624; 7 N. Y. Supp. 890; aff'd,

121 N. Y. 666; 24 N. E. Rep. 1093 (1889).

Act constitutional.

The act has been held constitutional under the
State and Federal Constitutions. People v. Home
ins. Co., 92 X. y. 328 (1883); People v. Equitable
Trust Co. of New London, 96 N. Y. 387 (1884);

People V. Gold & Stock Tel. Co., 98 N. Y. 67

(1885); People ex rel. Southern Cotton Oil Co. v.

Wemple, 131 N. Y. 64; 29 N. E. Rep. 1002 (1892);

Home Ins. Co. v. New York, 134 U. S. 599.

Use of terms.

The words " capital stock " refer to the prop-
erty of the corporation contributed by the stock-

holders or otherwise obtained by it and not the

shares of stock. People ex rel. Axe & Tool Co.

V. Roberts, 82 Hun, 313; s. c, 63 N. Y. St. Rep.
574; 31 N. Y. Supp. 245.

By the term " corporate franchise or business,"

in a statute taxing such franchise, is meant the
right or privilege of being a corporation — that

is, of doing business in a corporate capacity.

Home Ins. Co. v. New York, 134 U. S. 594.

Objection of unequal or double taxation.

This objection will not avail to defeat the stat-

ute. People V. Home Ins. Co., 92 N. Y. 328 (1892).

The tax being for the exclusive benefit of the

State, it does not interfere with the power of

local authorities to tax for municipal and county
purposes. People ex rel. Eastern Trans. Co. v.

Comrs. of Taxes, 26 Hun, 446 (1882). But see ex-

emption provided by section 202, and exemption
of shares, § 4, subd. 16.

The property of shareholders in their shares,

and that of the corporation in its capital stock,

are distinct property interests, and may both be
taxed, where such is the clear intent. New Or-

leans V. Houston, 119 U. S. 265.

Basis of tax.

The basis of tax is the capital of the corpora-

tion employed within the State, and not the whole
Trust Co. of New London, 96 N. Y. 387 (1S83);

capital of the corporation. People v. Equitable

People V. Horn Silver Mining Co.. 105 N. Y. 76;

11 N. E. Rep. 155 (1887); People ex rel. -Am.
Contracting, etc., Co. v. Wemple, 129 N. Y'. 558

(1892); 29 N. E. Rep. 812; People ex rel. Seth
Thomas Clock Co. v. Wemple, 133 N. Y. 323; 31

N. E. Rep. 238 (1892); People ex rel. Edison El.

Lt. Co. V. Campbell, 138 N. Y. 543; .34 N. E. Rep.
370 (1893); People ex rel. Edison EI. Lt. Co. v.

Wemple, 148 N. Y. 690 (1896); People ex rel.

Chicago Junction, etc., Co. v. Roberts, 154 N. Y.

1; 47 N. E. Rep. 974 (1897).

So far as it imposes a tax upon corporate fran-'

chises the operation of the statute must be con-

fined to domestic corporations. As to foreign cor-

porations the tax is imposed solely upon busi-

ness. People V. Equitable Trust Co. of New Lon-
don, 96 N. Y. 387 (1884); People ex rel. Am. Con-
tracting, etc., Co. V. Wemple, 129 N. Y. 558; 29
N. E. Rep. 812 (1892).

The statute of New York does not require that
the whole business of a foreign corporation shall

be done within the State in order to subject It to



KEW YOEK. 153

State taxation — Tax L., § 182.

the taxing power of the State. Horn Silver Min-

ing Co. V. New Yorli, 143 U. S. 305.

The question as to whether a foreign corpora-

tion does business in this State so as to render

it taxable must be determined from the actual

character of the business carried on and not from
the existence of any unexercised powers reserved

to it by its contracts; for the material question

Is whether it has, in fact, done business within

the State, and if so, what was its nature, char-

acter and extent, and not whether it possesses

the natural or contractual right to carry on such
business. People v. Bell Telephone Co., 117 N.

y. 241; 22 N. E. Rep. 1057; 27 N. Y. St. Rep. 459;

rev'g 50 Hun, 114; s. c, 19 N. Y. St. Rep. 748; 3

N. Y. Supp. 733.

There must be some property or business done
within the State to justify a tax by the State

comptroller upon a domestic corporation, and
some evidence to show how much capital is em-
ployed. Where it has removed its business with-

out the State, it is error to tax it upon its entire

capital stock, part of which is employed else-

where, and if it has no property or business within
the State there is no basis on which to compute
the tax. People ex rel. Davis-Colby Co. v. Camp-
bell, 66 Hun, 146; s. c, 48 N. Y. St. Rep. 817; 21
N. Y. Supp. 7 (1892).

Foreign corporation must do business and
employ capital.

The courts have heretofore decided that to

tax a foreign corporation under L. 1880, ch. 542,

two concurring conditions were necessary, namely:
First, that the corporation shall be doing busi-

ness within the State; and, second, employing
capital within the State. People ex rel. Harlan
& Hollingsworth Co. v. Campbell, 139 N. Y. 68;

34 N. E. Rep. 753; People ex rel. Chicago Junc-
tion, etc., Co. V. Roberts, 154 N. Y. 1; 47 N. E.

Rep. 974.

The act of 1880 imposed a tax upon all corpora-

tions " doing business In this State," and the
basis of the tax was the capital employed within
the State. The act of 1896 changed the language
of the former law. The tax upon domestic cor-

porations is declared to be " upon its capital em-
ployed within the State," while the tax on for-

eign corporations is " upon the capital employed
within the State," with the further declaration

that it is " for the privilege of exercising its cor-

porate franchises or carrying on its business in

such corporate or organized capacity in this

State." The language " doing business in this

State," contained In the act of 1880, as amended.
Is omitted from section 182. Query, has the
change in language effected a change in sub-
stance?

Cannot exceed amount of capital stock.

The basis of a tax imposed on the business or

franchise of a foreign corporation cannot exceed
the amount of the capital stock authorized by
its charter. People ex rel. Advertising Co. v.

Roberts, 4 App. Div. 288; aflf'd. 151 X. Y. 621; 45

N. E. Rep. 1134; People ex rel. International Con-
tracting Co. V. Roberts, 27 App. Div. 400 (1898).

Effect of capital being invested in exempt
property.

The tax being imposed upon franchises and not
upon property, the fact that dividends, a portioD

of which are derived from securities exempt from
taxation, furnish the basis for computing the
amount of the tax, does not invalidate the stat-

ute. Accordingly it has been so held as to an
investment of capital in United States securities.

People V. Home Ins. Co., 92 X. Y. 328 (1883);

Home Ins. Co. v. People, 134 U. S. 594.

In I'eople ex rel. Edison El. Lt. Co. v. Camp-
bell, 138 N. Y. 543; 34 N. E. Rep. 370 (1893), tht
court held that patent rights owned by a do-

mestic corporation were properly estimated as a
part of its capital employed within the State.

See also patent right case of People ex rel. Illumi-

nating Co. V. Wemple, 39 N. Y. St. Rep. 605
(1891); rev'd on other grounds, 129 N. Y. 664.

Sales by sample.

Sales by sample made within the State do not
constitute employing capital within the State, Peo-

ple ex rel. Seth Thomas Clock Co. v. Wemple, 133

N. Y. 323; 31 X. E. Rep. 238 (1892); People ex rel.

Washington Mills Co. v. Roberts, 8 App. Div.

201 (1896); aff'd, 151 X. Y. 619; 45 X. E. Rep. 1134;

People ex rel. Smith Co. v. Roberts, 27 App. Div.

455 (1898); People ex rel. Soda Fountain Co. v.

Roberts, 29 App. Div. 585 (1898); but if the goods
are brought within the State before sale, the capi-

tal is employed here. People v. Horn Silver

Mining Co., 105 X. Y. 76; 11 X. E. Rep. 155 (1887);

People ex rel. Parke, Davis & Co. v. Roberts, 91

Hun, 158 (1895); People ex rel. Southern Cotton
Oil Co. V. Wemple, 131 X. Y. 64; 29 X. E. Rep.
1002 (1892); People ex rel. Blackinton Co. v. Rob-
erts, 4 App. Div. 388 (1896).

Sales by commission merchant.

Sales of goods in this State by a commission
merchant at a price fixed by a foreign corpora-
tion, or in fulfillment of orders approved by a
foreign corporiUiou. do not constitute " doing
business within the State." People ex rel. South-
ern Cotton Oil Co. V. Roberts, 25 App. Div. 13

(1898).

Maintaining an office.

A corporation which merely maintains an office

within the State in charge of an agent, for the
convenience of the corporation and its patrons,
does not employ capital within the State. The
otHce furniture cannot fairly be considered capital.

People ex rel. Harlan & Hollingsworth Co. v.

Campbell, 139 X. Y. 68; 34 X. E. Rep. 753 (1893);

People ex rel. Seth Thomas Clock Co. v. Wemple,
l^S X. Y. 323; 31 N. E. Rep. 238; People ex rel.

AVashlngton Mills Co. v. Roberts, 8 App. Div. 201;
afl'd, 151 X. Y. 019; 45 X. E. Rep. 1134; People
ex rel. Chicago Junction, etc., Co. v. Roberts, 154
X. Y. 1; 47 X. E. Rep. 974 (1897); People ex rel.

Kellogg v. Roberts, 30 App. Div. 150 (1898); Peo-
ple ex rel. Smith Co. v. Roberts, 27 App. Div. 455
(1898).
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Where corporation is engaged in interstate

commerce.
The fact that a corporation is engaged in inter-

state, as well as State commerce, does not pre-

clude the imposition of the tax, if the corporation

is doing business and employing capital within

the State, and in this respect there is no distinc-

tion between domestic and foreign corporations.

People ex rel. Postal Tel. Co. v. Campbell, 70

Hun, 507; 53 N. Y. St. Rep. 790 (1893); People

ex rel. Southern Cotton Oil Co. v. Wemple, 131

N. Y. 64; 29 N. E. Rep. 1002; 42 N. Y. St. Rep.

632 (1892), and cases cited; People ex rel. Penn.

R. R. Co. V. Wemple, 138 N. Y. 1; 33 N. E. Rep.

720; 51 N. Y. St. Rep. 702 (1893); People ex rel.

Parke, Davis & Co. v. Roberts, 91 Hun, 158 (1895).

A State has power to tax all property having a

situs within its limits, whether employed in inter-

state commerce or not. Ficklen v. Taxing Dis-

trict, 145 U. S. 1.

There is nothing in the United States Constitu-

tion which prevents a State from taxing personal

property within its jurisdiction employed in inter-

state or foreign commerce. Palace Car Co. v.

Pennsylvania, 141 U. S. 18.

A tax levied only upon the franchise or busi-

ness of a foreign corporation is not a tax on in-

terstate commerce. Mining Co. v. New York, 143

U. S. 305.

A tax upon the business of an express company
done within the State is not a tax upon interstate

commerce, although the company is also engaged
in business between the States. Pacific Express
Co. V. Seibert, 142 U. S. 339.

The cars of a car company let to railroad cor-

porations, and employed exclusively in Interstate

commerce, may be taxed in a State, and the tax
apportioned among the counties of the State, ac-

cording to mileage of the railroad in each county,
and levied in those counties. Palace Car Co. v.

Hayward, 141 U. S. 36.

Although the property of a telegraph company
situated within a State may be taxed therein, as
all other property is taxed, its business of an in-

terstate character cannot be taxed. Leloup v.

Mobile, 127 U. S. 640.

Where a general tax is laid on all property
alike, it cannot be construed as a duty on exports
when falling upon goods not then intended for
exportation though they should happen to be ex-
ported afterward. The taxing of goods coming
from other States, as such, or by reason of their
60 coming, would be a regulation of interstate
commerce; but if, after their arrival, "they are
subjected to a general tax on all property alike,
this does not constitute such a regulation. Brown
V. Houston, 114 U. S. 633 (1885).

Stock and bonds.
Stock of a foreign corporation organized and

situated without the State, acquired by a domestic
corporation in exchange for patent rights, is not
taxable as capital employed within the State.
People ex rel. Edison El. Lt. Co. v. Campbell, 138
N. Y. 543; 34 N. E. Rep. 370; 53 N. Y. St. Rep.
184 (1893); People ex rel. Edison El. Lt. Co. v.
Wemple, 148 N. Y. 690 (1896); rev'g 63 Hun, 444
(1892). Stock of a domestic corporation organized

and doing business in this State, acquired by a

domestic corporation In exchange for patent

rights, is taxable as capital employed within the

State. People ex rel. Edison El. Lt. Co. v. Camp-
bell, supra. Bonds of a foreign corporation, it

seems, acquired by a domestic corporation In ex-

change for patent rights are taxable as capital

employed within the State. Id. Such bonds are

presumably held at its ofBce in this State, and
such bonds, as well as all choses in action, un-

less kept, employed or used outside of the State,

have their situs at the domicile of the owner. Id.;

but a foreign corporation whose capital is wholly

invested in the stock and bonds of an independent
foreign corporation doing business wholly out of

the State, and whose whole income Is derived

from such investment, is not taxable on capital

employed within the State because it maintains

an office in New York, has a bank account there

and mails checks to its stockholders in the State.

I'eople ex rel. Chicago Junction, etc., Co. v.

Roberts, 154 N. Y. 1; 47 N. E. Rep. 974 (1897);

rev'g 90 Hun, 474 (1895). The profits or surplus

earnings of a foreign corporation are not taxable

as capital employed within the State. Id.

A bond and mortgage company of another State,

which maintains an office in this State, together

with a stock of securities which it offers for

sale, and deposits the proceeds of such sales in a
New YoFk bank, which proceeds are subsequently
sent out of the State to be reinvested, is subject

to taxation on its capital employed within the
State, which is represented by its bank account,

the amount paid for salaries and rentals, and the
securities through which it transacts business,

less what may be deemed income. People ex rel.

N. E. Loan Co. v. Roberts, 25 App. Div. 16 (1898).

Investment of surplus by foreign corpora-
tion.

The surplus of a foreign corporation merely in-

vested in real estate within the State, but not

j

actively employed in its ordinary business is not
capital stock employed within the State. People
ex rel. Singer Mfg. Co. v. Wemple, 150 N. Y.

46; 44 N. E. Rep. 787 (1896); aff'g 78 Hun, 68.

The decision even goes further and suggests that
if the capital were so invested, it would not be
taxable. The above case is followed in People
ex rel. U. V. Copper Co. v. Roberts, 156 N. Y.
585 (Oct., 1898); rev'g 25 App. Div. 89; the court
holding that stock and bonds purchased by a
domestic corporation, with its surplus, which it

might have distributed as dividends, were not
taxable.

Capital invested in unproductive property.

A domestic corporation whose entire capital
was invested in an island, consisting of unim-
proved SM-amp land. Is not taxable. People ex
rel. Hydraulic Co. v. Roberts, 30 App. Div. 180
(1898); and the court cites People ex rel. Singer
Mfg. Co. V. Wemple, 150 N. Y. 46; 44 N. E. Rep.
787; stating that such case held, that as to a for-
eign corporation money invested in real estate
here, whether capital or surplus, was not taxable,
if the real estate is not employed in its ordinary
business.
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Special partnership.

A foreign corporation employs Its capital In this

State if it becomes a special partner in a limited

partnership. People ex rel. Badische Anilin &
Soda Fabrik v. Roberts, 152 N. Y. 59; 46 N. E.

Rep. 161 (1897).

Capital deposited or invested in another
State.

It seems that the capital of a surety company
deposited as securities in other States for those

|

doing business with it in those States is not em- I

ployed without the State so as to exempt it from
taxation here. People ex rel. Am. Surety Co. v.

[

Campbell, 64 Hun, 417; s. c, 46 N. Y. St. Rep.
{

228; 19 N. Y. Supp. 652 (1892).

Capital of a domestic corporation invested in

real estate in another State, and in United States

bonds deposited under a deed of trust, in another

State, and with a finance minister In a foreign

country, to enable the corporation to carry on
its business in such States and country,— held,

not to be capital employed within this State, al-

though the income of the bonds was received and
used in New York and all the property was sub-

ject to the claims of all creditors. People ex
rel. Am. Surety Co. v. Campbell, 74 Hun, 101;

s. c, 55 N. Y. St. Rep. 881; 26 N. Y. Supp. 462

(1893).

Tax; hoiv computed.

The tax is to be computed upon the basis of

dividends made and declared upon the capital

stock of the corporation — not upon dividends

earned within the State, and apportioned upon
capital employed within the State, People v.

Equitable Trust Co., 96 N. Y. 387 (1884); People
v. Horn Silver Mining Co., 105 id. 76; 11 N. E.

Rep. 155 (1887); People ex rel. New England D.
Meat & AVool Co. v. Roberts, 155 N. Y. 408, 415

<1898); nor upon dividends declared upon capital

not invested in exempt property. People v. Home
Ins. Co., 92 N. Y. 328 (1883); Home Ins. Co. v.

People, 134 U. S. 594. Being computed upon the
basis of the dividends declared the tax Is de-

pendent upon the business prosperity of the cor-

poration and not upon the value of the corpo-

rate property. People ex rel. Staten Island Rapid
Transit Co. v. Roberts, 4 App. Div. 334 (1896).

Liimitation of actions.

As to when Statute of Limitations begins to

run against a tax assessed by the comptroller,

see People ex rel. N. Y., L. & I. Co. v. Roberts,

157 N. Y. 70 (1898).

Certain corporations exempt from tax on
capital stock.

§ 183. Banks. savin;;s bauks, institu-

tions for savings, insurance or surety

corporations, laundry corporations, manu-
facturing corporations to the extent only

of the capital actually employed in this State

in manufacturing, and in the sale of the

product of such manufacturing, mining cor-

porations wholly engaged in mining ores
within this State, agricultural and horticul-

tural societies or associations, and corpora-
tions, joint-stock companies or associations
operating elevated railway or surface rail-

roads not operated by steam, or formed for
supplying water or gas for electric or steam
lieating, lighting or power purposes, and
liable to a tax under sections one hundred
and eighty-five and one hundred and eighty-

six of this chapter, shall be exempt from the
paj'ment of the taxes prescribed by section

one hundred and eighty-two of this chapter.
This exemption shall not be construed to

include title guaranty or trust companies.
(Thus amended by L. 1897, ch. 785.)

This section is derived from L. 1881, ch. 361, § 3,

as am'd by L. 1890, ch. 522. Prior to the revision

of 1896 a corporation was not exempt unless
" wholly engaged " in manufacturing within the

State. If any portion of the capital employed
within the State was employed in general busi-

ness the entire capital employed within the State

was subject to assessment, although by far the

larger portion was employed in manufacturing.

The Court of Appeals recognized the harshness of

this inevitable construction in People ex rel. West-
ern Electric Co. v. Campbell, 145 N. Y. 587; 40

N. E. Rep. 239 (1895); aff'g 80 Hun, 466; and
suggested that " it was a subject to be brought

to the attention of the legislature." Section 183

accordingly exempts a manufacturing corporation
" to the extent only of the capital actually em-
ployed in this State." The following decisions

indicate what constitutes manufacturing within
the State.

A corporation for manufacturing and supplying
gas was held to be a manufacturing corporation

before the amendment of the act of 1880, estab-

lishing an independent system for the taxation

of such corporations. Nassau Gas Light Co. v.

City of Brooklyn, 89 N. Y. 409 (1882); aff'g 25
Huu, 567 (1881).

A corporation engaged in furnishing electricity

for light and power was also, prior to the amend-
ment of 1889, held to be exempt as a manufactur-
ing corporation. People ex rel. Brush Electric

Co. v. Wemple, 129 N. Y. 543; 29 N. E. Rep. 808;

42 N. Y. St. Rep. 272 (1892;; I'eople ex rel. Edison
Illuminating Co. v. Wemple, 129 N. Y. 604; 29
N. E. Rep. 812; 42 N. Y. St. Rep. 280 (1892); rev'g

61 Hun, 53 (1892); People ex rel. Edison Electric

Light Co. V. Campbell, 88 Hun, 527; 68 N. Y. St
Rep. 746 (1895).

A corporation engaged in manufacturing beer
in New York and New Jersey, which ships its

beer from New Jersey, but keeps an agent In

New York and Brooklyn, the moneys collected

by the agent being deposited iu a Brooklyn bank,
with a daily average of about ?500, is not doing
a business other than manufacturing within the
State, although it also keeps a place in the State
where goods are temporarily stored. I'eople ex
rel. Brewing Co. v. Roberts, 22 App. Div. 282
(1897*.

A corporation engaged in the production of
kindling wood and preparing the same for the
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market Is a manufacturing corporation exempt

from the franchise tax. People ex rel. Standard

Wood Co. V. Roberts, 20 App. Div. 514 (1897).

The business of owning and leasing to others

patents for lighting, heating and furnishing mo-

tive power by electricity is not a manufacturing

business within the meaning of the statutes.

People ex rel. Edison Electric Lighting Co. v.

Campbell, 88 Hun, 530; s. c, 68 X. Y. St. Rep.

747; 34 N. Y. Supp. 713 (1895).

A corporation which publishes a newspaper,

without printing it or having any part in the

work of printing except to have a foreman watch

the work, is not a manufacturing corporation.

People ex rel. The Jewelers' Publishing Co. v.

Roberts, 155 N. Y. 1 (1898). Query, as to whether

a corporation which both publishes and prints a

newspaper is a manufacturing corporation. Id.

A corporation engaged in buying sheep and
lambs, slaughtering them, converting their car-

casses Into mutton and also converting the other

material into marketable products, is not a manu-
facturing corporation. People ex rel. New Eng-
land Dressed Meat He Wool Co. v. Roberts, 155

N. Y. 408 (1898); rev'g 20 App. Div. 521 (1897).

Charter of a foreign corporation provided that

its business In New York was the sale of its manu-
factured goods, and it appeared that it merely did

some Incidental work in connection thercM'ith.

Held, that it was not entitled to exemption from
taxation under L. 1880, ch. 542, as am'd by L.

1881. ch. 361; L. 188.5, ch. 359; L. 1889, ch. 3.53,

on the ground that it carried on a manufacturing
business In this State. People ex rel. Roebling's

Sons Co. V. Wemple, 138 N. Y. 582; 34 N. E. Rep.
386; 53 N. Y. St. Rep. 297 (1893).

A corporation organized under L. 1855, ch. 301,

extending the operation of L. 1848, ch. 40, for
the purpose of collecting, storing and preserving
ice, preparing it for market, etc., is not a manu-
facturing corporation exempt from the taxes im-
posed by L. 1880, ch. 542, § 3, as am'd by L. 1881,
ch. 361. People v. Knickerbocker Ice Co., 99
N. Y. 181 (1885); aff'g 32 Hun, 475 (1884).

A foreign corporation, whose business consists
In the purchase of spices and baking powder in
bulk and putting up the same in packages for
sale, buying various kinds of tea and mixing them
to produce a compound called combination tea,
grinding coffee, and in some instances mixing
various kinds together, is not engaged in manu-
facture, in this State, so as to be exempt from
liability to the franchise tax. People ex rel. Union
Pac. Tea Co. v. Roberts, 145 N. Y. 375; 40 N. E.
Rep. 7; 64 N. Y. St. Rep. 827; aff'g 82 Hun, 352;
8. c, 63 N. Y. St. Rep. 573; 31 N. Y. Supp. 243
(1895).

See Am. & Eng. Ency. of Law, XIV, pp. 256-69,
under heads " Manufactory," " Manufacture," and
" Manufacturing Corporation," for collection of
decisions generally on what constitutes " manu-
facturing."

The rental of an ofBce and the value of office
furniture of a manufacturing corporation are not
to be deemed taxable, the possession of an office
and office furniture being a mere incident to its
business. People ex rel. Standard Wood Co. v.
Roberts, 20 App. Div. 514 (1897).

Additional franchise tax on transportation
and transmission corporations and as-
sociations.

§ 184. Every coiiioration and joint-stock
association formed for steam surface rail-

road, canal, steamboat, ferry, express,
navigation, pipe-line, transfer, baggage ex-
pre.^s, tele.urai)li. telepliono. iialace ear tir

sleeping car purposes, and all other trans-
portation corporations not liable to taxes
under sections one hundred and eighty-five
or one hundred and eighty-six of this chap- J
ter, shall pay for the privilege of exercis- ^
ing its corporate franchises or carrying on
its business in such corporate or organized
capacity in this State, an annual excise tax
or license fee which shall be equal to five-

tenths of one per centum upon its gross earn-
ings within the State, which shall include
its gross earnings from its transportation
or transmission business originating and ter-

minating within this State, but shall not
include earnings derived from business of
an interstate character. All settlements for
such taxes heretofore based by the comptrol-
ler upon gross earnings excluding earnings
from interstate business, have been ratified

and confirmed, except that the accounts for
taxation under section six of chapter three
hundred and sixty-one of the laws of eigh-
teen hundred and eighty-one, foi the years
eighteen hundred and ninety-two and eigh-

teen hundred and ninety-throe, shall be set-

tled and adjusted by the comptroller by ex-
cluding the earnings of an interstate char-
acter as provided by this section.

A State can levy an excise tax upon a railroad

corporation for the privilege of exercising its fran-

chise within the State. Maine v. Grand Trunk R.

R. Co., 142 U. S. 217.

A tax upon the receipts of a corporation for

transportation only is not an Income tax. Phlla-

adelphia & S. Mail Steamship Co. v. Pennsyl-

vania, 122 U. S. 326.

A railroad corporation created by laws of an-

other State, and doing business between several

States, doing such incidental business in this

State as was necessary to facilitate Its Interstate

business,— lielil, that sucli iiicidentiil business

related only to interstate commerce, and was
not doing such business here as would render It

liable to taxation. People ex rel. Pennsylvania R.

R. Co. V. Wemple. 29 Abb. N. C. 85; s. c, 47 N. Y.

St. Rep. 695 (18i)2t.

A tax Imposed upon a railroad corporation whose
line terminates outside the State, but merely has
terminal facilities within it for the delivery of

passengers and freight, the sale of tickets and the

collection of dues is void, as the business of the
company is interstate commerce exclusively. Peo-
ple ex rel. Penn. R. R. Co. v. Wemple, 138 N,
Y. 1; 33 N. E. Rep, 720; 51 N. Y. St. Rep. 702;
aff'g 65 Hun, 252; s. c, 20 N. Y. Supp. 287 (1S93).

It seems that either a domestic or foreign cor-

poration engaged In both domestic and interstate

commerce may be taxed under the statute.
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proTlded the Interstate business Is not discrimi-

nated against. Id.

A railroad corporation organized under New
York laws and operating a railroad between points

in this State and another State Is liable to pay
tlie tax prescribed on ;riuss earniiijrs, this being

a tax on franchise and not an Interference with
interstate commerce. People ex rel. Dunkirk,
Alleghenj' Valley & P. R. R. Co. v. Campbell, 74

Hun, 210; b. c, 56 N. Y. St. Rep. 358; 26 N. Y.

Supp. ."-.•;•_• (18!>4K See Kiilieiniiui v. W. U. Tel.

Co., 127 U. S. 411.

Taking as a basis of assessment such propor-

tion of the capital stock of a car company as the

number of miles over which It ran Its cars within
the State bore to the whole number of miles In

that and other States over which its cars were
run, was a just and equitable method of assess-

ment. Pullman Palace Car Co. v. Pennsylvania,
141 U. S. 18.

The United States Express Company, an unincor-

porated joint-stock company or association carry-

ing on business in this State, held subject to

tax. People ex rel. Piatt v. Wemple, 117 N.

Y. 136; 22 N. E. Rep. 1046; 27 N. Y. St. Rep. 341

(1889).

Telegraph companies receiving the benefits of

State laws for the protection of their property
and rights are liable to be taxed upon their real

or personal property as any person would be.

Western U. Tel. Co. v. Atty.-Gen., 125 U. S. 530;

Leloup V. Mobile, 127 id. 640.

Franchise tax on elevated railroads or sur-
face railroads not operated by steam.

§ 185. Every corporation, joint-stock cojii-

pany or association operatiQg Jiny ele-

vated railroad or surface railroad not
operated! by steam) shall pay to the
State for the privilege of exercising its

corporate franchise or carrying on its

business in such corporate or organized
capacity within tliis State, an annual
tax -w'hich shall be one per centum upon
its gross earnings from all sources within
this State, and three per centum upon the
amount of dividends declared or paid in ex-
cess of four per centum upon the actual
amount of paid-up capital employed by such
corporation, joint-stock company or associa-
tion. Any corporation, joint-stock company
or association taxed tmdcr this section which
has paid a tax to the State for the year end-
ing November first, eighteen hundred and
ninety-five, under section three of chapter
five hundred and forty-two of the laws of
eighteen hundred and eighty, as amended
by chapter five hundred and twenty-two of
the laws of eighteen hundred and ninety,
shall be credited by the comptroller with
one-third of the amount so paid in com-
puting the taxes to be paid for the year end-
ing June thirtieth, eighteen hundred and
ninety-six.

Such corporations prior to 1896 paid a capital

stock tax based upon dlvldende in the same

manner as In the case of other taxable business
corporations.

Franchise tax on water-works companies,
gas companies, electric or steam heat-
ing, lighting and power companies.

§ 186. Every corporation, joint-stock com-
pany or association formed for supply-
ing water or gas. or for electric or
steam, heating, lighting or power pur-
poses, shall pay to the State for the
privilege of exercising its corporate fran-
chises or carrying on its business in

such corporate or organized capacity in this
State, an annual tax which shall be five-

tenths of one per centum upon its gross
earnings from all sources within this State,
and three per centum upon the amount of
dividends declared or paid in excess of four
per centum upon the actual amount of
paid-up capital employed by such corpora-
tion, joint-stock company or association.

See note to last section.

Franchise tax upon insurance corporations.

§ 187. Every insurance or surety corpo-
ration doing business in this State, except
a fire, marine or casualty insurance cor-
poration of another State, shall annually
pay a tax into the treasury of the State for
the privilege of exercising its corporate
franchises in this State, at the rate of five-

tenths of one per centum upon the gross
amount of premiums received for business
done in this State by such company or as-
sociation, person or partnership, whether
such premiums were in the form of money,
notes, credits, or any other substitute for
money. Life insurance corporations and
purely mutual benefit associations, whose
funds for the benefit of members, their
families or heirs, are made up entirely of
contributions of their members and the ac-
cumulated interest thereon, shall be ex-
empt from the tax fixed by this section.
The term " insurance corporation," as used
in this article, shall include all persons and
partnerships doing an insurance business in

this State. (Thus amended by L. 1897, ch.
494.)

Tax upon foreign bankers.

§ 188. Every foreign banker doing business
in this State, shall annually pay to the treas-
urer a tax of one-half of one per centum on
his business done in this State, to be ascer-
tained as follows: By first computing the
daily average, for each month, of the
moneys outstanding upon loans, and of all

other moneys received, used or employed
in connection with its or their business done
in this State by such banker, and by then
dividing the aggregate of such monthly
averages by the number of months for
which such banker shall, during the year
preceding, have been engaged in the busi-
ness of banking in this State.

89
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The term, doing a banking business, as
used in tliis section, means doing any such
business as a corporation may be created
to do under article two of the bauldng law,
or doing any business which a corporation
is authorized by sucli iirticle to do. The
term, foreign banker doing a banking busi-

ness in this State, as used in this section,

includes:
1. Every foreign corporation doing a

banking business in this State, except a na-
tional bank.

2. Every unincorporated company, part-
nership or association, of two or more indi-

viduals, organized under or pursuant to the
laws of another State or country, doing a
banking business in this State.

3. Every other unincorporated company,
partnership or association, of two or more
individuals, doing a banking business in

this State, if the members thereof, owning
more than a majority interest therein, or
entitled to more than one-half of the prof-
its thereof, or who would, if it were dis-

solved, be entitled to more than one-half of
the net assets thereof, are not residents of
this State.

4. Every non-resident of this State, doing
a banking business in this State, in his own
name and right only.

Reports of corporations,

§ 189. Corporations liable to pay a tax un-
der this article shall report as follows:

Corporations paying franchise tax.

1. Every corporation, association or jOint-

stock company liable to pay a tax under
section one hundred and eighty-two of this

chapter shall, on or before November fif-

teenth in each year, make a written report
to the comptroller of its condition at the

close of its business on October thirty-first

preceding, stating the amount of its author-
ized capital stock, the amount of stock paid
in, the date and rate per centum of each
dividend declared by it during the year end-
ing with such day, the entire amount of the
capital of such corporation, and the capital

employed by it in this State during such
year.

Transportation and transmission corpora-
tions.

2. Every transportation or transmission
corporation, joint-stock company or asso-
ciation liable to pay an additional tax under
section one hundred and eighty-four of this
chapter, shall also, on or before August
first in each year, make a written report to
the comptroller of its condition at the close
of its business on June thirtieth preceding,
stating the amount of its gross earnings
from all sources and the amount of its gross
earnings from its transportation or trans-
mission business originating and terminat-
ing within this State.

Elevated and surface railroad corporations.

3. Every corporation, joint-stock com-
pany or association liable to pay a tax un-
der section one hundred and eighty-five of
this chaptei', shall, on or before August first

of each year, make a written report to the
comptroller of its condition at the close of
its business on June thirtieth preceding,
stating the amount of its gross earnings
from business done in this State, the
amount of dividends of every nature de-
clared or paid during the year ending June
thirtieth, the authorized capital of the com-
pany and the amount of capital stock ac-
tually issued and outstanding.

Water-works, gas, electric, steam heating,
lighting and power corporations.

i. Every corporation, joint-stock com-
pany or association liable to pay a tax un-
der section one hundred and eighty-six of
this chapter, shall, on or before December
tirst of each year, make a written report
to the comptroller of its condition at the
close of its business on October thirty-first

preceding, stating the amount of its gross
earnings from business done in this State,
the amount of dividends of every nature de-
clared or paid during the year emliug with
October thirty-first, the authorized < aiiital of
the company and the amount of capital
stock actually issued and outstanding.

Insurance corporations.

5. Every Insurance corporation liable to

pay a tax imder section one hundred and
eighty-seven of this chapter, shall, on or
before Atigust first in each year, make a
written report to the comptroller of its con-
dition at the close of its business on June
thirtieth preceding, stating the entire
amount of premiums received on business
done thereby in this State duriug the year
ending with such day, whether the pre-
miums were in money or in the form of
notes, credits or other substitutes for
money.

Foreign bankers,

G. Every foreign banker liable to pay a
tax under section one hundred and eighty-

eight of this chapter shall, on or before
February first in each year, make a writ-

ten report to the comptroller of the con-
dition of his business on December thirty-

first preceding, stating the amount of tax
for which he is liable under this article,

and giving in detail the facts required by
the last preceding section for the purpose
of ascertaining and computing the same.

Under the former act it was held that a corpora-

tion although not organized for a full year was
required to report since the tax imposed was to

meet the expenditures of the prospective fiscal

year. People v. Spring Valle.v Hydraulic Gold
Co., 92 N. Y. 3831 (1883).
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Value of stock to be appraised.

§ 190. In case no dividend lias been de-
clared, by a corporation, association or joint-

stocli company liable to pay a tax under
section one hundred and eigbty-two of this
chapter, the treasurer or secretary of the
company, shall, under oath, between the
first and fifteenth daj' of November in each
year, estimate and appraise the capital
stock of such company upon which no
dividend has been declared, or upon which
the dividend amounted to less than six per
centum at its actual value in cash, not less,

however, than the average price which said
stocli sold for during said year, and shall

forward the same to the comptroller with
the report provided for in the last section.

If the comptroller is not satisfied with the
valuation so made and returned he is au-
thorized and empowered to make a valua-
tion thereof, and settle an account upon
the A'aluation so made by him, and the
taxes, penalties and interest to be paid the
State.

See section 196 for review of determination of

comptroller by certiorari.

Tlie comptroller's determination is (•(inclusive,

unless on application for revision It Is clearly

shown to be erroneous. I'edple ex rel. Axe &
Tool Co. V. Roberts, 82 Hun, 313; s. c, 63 N. Y.

St. Rep. 574; 31 N\ Y. Supp. 24.") (18!I4); I'eople

ex rel. Chica.g'o, etc., R. U. Co. v. Roberts, !)0

Hun, 474 (1895); People ex rel. Staten Island

Rapid Transit Co. v. Roberts, 4 App. Div. 334

(1806).

The comptroller Is In effect an assessor and he
may determine the matter snljmitted to nim from
evidence which would not be admissible In an
action at law. People, v. Campbell, 88 Hun, 544;

s. c, 68 N. Y. St. Rep. 811; 34 X. Y. Supp. 801

(1895).

The decision of the comptroller, fixing an as-

sessment against a corporation, will not be dis-

turbed on appeal where the corporation is subject

to taxation, unless clearly shown to be erroneous.

People ex rel. Am. Contracting & Dredging Co.

V. AVemple, 129 N. Y. 558: 2'.t N. E. Rep. 812;

42 X. Y. St. Rep. 4ii(i (1892): People ex rel.

Oramercy Co. v. Roberts, 91 Hun, 148 (1895);

People ex rel. U. V. Copper Co. v. Roberts, 156

N. Y. .585 (1898).

The corporation being taxable to some extent,

the determination of the comptroller upon the
question of valuation, unless clearly shown to be
erroneous. Is conclusive. People ex rel. Edison
Electric Light Co. v. Campbell. 88 Hun, 530; s. c,
68 N. Y. St. Rep. 747; 34 N. Y. Supp. 713 (1895);

People ex rel. Stokes Co. v. Roberts, 90 Hun,
533 (18051 : P<>ople ex rel. Axe & Tool Co. v. Rob-
erts, 82 Hun, 313; 63 N. Y. St. Rep. 574 (1893).

Where a person or corporation aggrieved seeks
to review the action of the comptroller in impos-
ing a tax, the burden is upon the relator to show
some error or mistake upon the part of the comp-
troller. People ex. rel Brooklyn El. R. Co. v.

Roberts, 90 Hun, 537 (1895).

The real estate of a corporation may be taken
into consideration by the comptroller, though It

is subject to local taxation. People ex rel. v.

Campbell, 53 N. Y. St. Rep. 793 (1893). But he
is not bound by the value placed on it by the local

assessors. People ex rel. Roebling's Sons Co. v.

Wemple, 138 N. Y. 582; 34 N. E. Rep. 386; 53
N. Y. St. Rep. 297 (1893).

The consideration of the amount of relator's

average monthly bank balances, the gross amount
paid for salaries, wages, and rent, sustained.

People ex rel. v. Campbell, 53 N. Y. St. Rep.

[

r92 (1893).

j

The rule of assessment is the true value of its

corporate assets, less the debts and obligations,

and not the market value of the shares; and, tak-
ing the actual value of its property used here by

j

a foreign corporation, is not erroneous. People ex
rel. Roebling's Sons Co. v. Wemple, 138 N. Y.

582; 34 N. E. Rep. 386; 53 N. Y. St. Rep. 297
(1893).

Wlit're the comptroller in estimating an<l apprais-
ing the capital stock of a railroad company fixes

I the valuation at the average price at which the

]

stock sold during the year, he has complied with
the statute, and it is not necessary for him to

ascertain the " intrinsic " or actual value of the
stock in cash, unless such intrinsic value exceeded
the market value. I'eople ex rel. El. R. It. of
Brooklyn v Roberts, 90 Hun, 537.

The actual value of the capital stock of a cor-

p .ration is the value of its assets and the goodwill
of its business, including its ri^rht to conduct it

under its franchise, less its liabilities. People ex
rel. Wiebusch & Hilger Co. v. Roberts, 154 N. Y.
101; 47 N. E. Rep. 980 (1897).

Further requirements as to report of cor-
porations.

§ 191. Every I'eport required by this ar-
ticle shall have annexed thereto, the alfl-

davit of the president, vice-president, sec-
retary or treasurer of the corporation, as-

sociation or joint-stock company or of the
person or one of the persons, or the mem-
bers of the partnership making the same,
to the effect that the statements contained
therein are true. Such reports shall con-
tain any other data, information or matter
which the comptroller may require to be
included therein, and he may prescribe the
form in which sudi reports shall be made
and the form of oath thereto. "When so
prescribed such form shall be used in mak-
ing the report. Tlie comptroller may re-

quire at any time a further or supplemental
reiiort under this article, which shall con-
tain information and data upon such mat-
ters as the comptroller may specify.

Powers of comptroller to examine into af-
fairs of corporation

§ 192. In case any report required by any
of the preceding sections of this article
shall be unsatisfactory to the comptroller,
or if any such report is not made as herein
required, the comptroller is authorized to
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make an estimate of the dividends paid by
such corporation and the value of the capi-

tal stock employed by it, from any such re-

port or from any other data, and to order

and state an account according to the esti-

mate and value so made by him for the

taxes, percentage and interest due the State

from such corporation, association, joint-

stock company, person or partnership. The
comptroller shall also have power to ex-

amine or cause to be examined in case of

a failure to report or in case the report is

unsatisfactory to him, the books and rec-

ords of any such corporation, joint-stock

association, company, foreign banker, per-

son or partnership, and may hear testimony
and take proofs material for his informa-
tion, either personally or he may appoint a

commissioner by a written appointment un-
der iiis hand and official seal for that pur-

pose. Every commissioner so appointed
shall be authorized to make such examina-
tion and take such testimony and hear such
proofs and report the proofs and testimony
so taken and the result of his examination
so made and the facts found by him to the
comptroller. The comptroller shall, there-
from, or from any other data which shall

be satisfactory to him, order and state an
account for the tax due the State, together
with the expenses of such examination and
the taking of such testimony and proofs.

Such expenses shall be fixed and adjusted
by the comptroller.

See § 190.

Notice of statement of tax; interest.

§ 193. Upon auditing and stating every ac-
count for taxes or other charges under this

article, the comptroller shall forthwith send
notice thereof in writing to the person, part-
nership, company, association or corpora-
tion against whom the same is made, which
notice may be mailed to the post-offlce ad-
dress of such person, partnership, associa-
tion, company or corporation. All accounts
so audited and stated shall bear interest
upon the total amount found due thereon to
the State, for taxes, percentage, interest and
other charges, from the expiration of thirty
days after sending such notice until pay-
ment thereof shall be made.

Tayment of tax and penalty for failure.
'

§ 194. A tax imposed by sections one hun-
dred and eighty-two or one hundred and
eighty-six of this chapter, shall be due and
payable into the State treasury on or before
the fifteenth day of January in each year.
A tax imposed by section one hundred and
eighty-four of this chapter on a transporta-
tion or transmission corporation, or by sec-
tion one hundred and eighty-five, on ele-
vated railroads or surface *

railroads not
operated by steam, or by section one hun-
dred and eighty-seven of this chapter on an

insurance corporation, shall be due and
payable into the State treasurj" on or before
the first day of August in each year. A
tax imposed by section one hundred and
eighty-eight of this chapter on a foreign
banker shall be due and payable into the
State treasury on or before February first

in each year. If such tax in any case is not
paid within thirty days after the same be-
comes due, or if the report of any such cor-
poration is not made within the time re-

quired by this article, the corporation, as-
sociation, joint-stock company, person or
partnership, liable to pay the tax, shall pay
into the State treasury in addition to the
amount of such tax, a sum equal to five per
centum thereof, and one per centum addi-
tional for each month the tax remains un-
paid, which sum shall be added to the tax
and paid or collected therewith. Every cor-
poration, association, joint-stock company,
person or partnership failing to make the
annual report required by this article, or
failing to make any special rep'm' re-

quired by the comptroller, within any rea-
sonable time to be specified by him, shall
forfeit to the people of the State the sum
of one hundred dollars for every such
failure, and the additional sum of ten dol-
lars for each day that such failure con-
tinues. Such tax shall be a lien upon and
bind all the real and personal property of
the corporation, joint-stock company or as-

sociation liable to pay the same from the
time when it is payable until the same is

paid in full.

Bevision and readjustment of accounts by
comptroller.

§ 195. The comptroller may, at any time
within one year from the time any such
account shall have been audited and stated,

and notice thereof sent to the person, part-
nership, company, association or corporation
against whom it is stated, revise and read-
just such account upon application therefor
by the party against whom the account is

stated or by the attorney-general, and if it

shall be made to appear upon any such ap-
plication by evidence submitted to him or
otherwise, that any such account included
taxes or other charges which could not have
been lawfully demanded, or that payment
has been legally made or exacted of any
such account, he shall resettle the same ac-
cording to law and the facts, and charge
or credit, as the case may require, the dif-

ference, if any, resulting from such re-
vision or resettlement upon the accounts for
taxes of or against any such person, part-
nership, company, association or corporation.
The comptroller shall forthwith send writ-
ten notice of its determination upon such
application to the applicant, which notice
may be sent by mail to his post-office ad-
dress.

See notes to | 190.
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Heretofore no limitatioa of time was prescribed

for revision. People ex rel. Edison, etc., Co. v.

Wemple, 133 N. Y. 617; 30 N. E. Rep. 1002 (1892).

A manufacturing corporation Is entitled to revis-

ion and a resettlement of a tax which it has paid

when in fact it was not subject to taxation, and
the fact that such payments were not made under
coercion will not deprive the corporation of Its

remedy, nor is the report made by the oorpora-

tion to the comptroller for the purpose of enab-

ling him to make a valuation of the stock a
" stipulation " which will prevent a recovery back
of the tax. People ex rel. Edison Electric &
Illuminating Co. v. Wemple, 141 N. Y. 471; s. c,

57 N. Y. St. Rep. 609 (1894).

A party seeking revision or readjustment of a

tax against a corporation settled by the comp-
troller must produce evidence showing the error

of the settlement. People ex rel. Postal Telegraph
Co. V. Campbell, 70 Hun, 507; b. c, 52 N. Y. St.

Rep. 790; 24 N. Y. Supp. 208 (1893).

Where a inrporation applies for a rehearing by
the o()ni]itro!ler because of an alleyefl overvalua-

tion of its capital stock, it should submit an
Inventory of all the real estate and personal prop-

erty owned by it wi bin the State, and offer

satisfactory proof that it owns no other prop-

erty here except ns set out in the Inventory.

People ex rel. Axe & Tool Co. v. Roberts, 82

Hun, 313; s. c, 63 N. Y. St. Rep. 574; 31 N. Y.

Supp. 245 (1894).

The decision rendered by the comptroller on the
application to revise and readjust a tax has the
effert of a judgment ren<leied by a court. Peo-

ple ex rel. Am. Sur. Co. v. Campbell, 64 Hun, 417;

8. c, 46 N. Y. St. Rep. 228; 19 N. Y. Supp. 652

(1892).

After such a hearing and a decision on the merits

the judgment rendered by the comptroller should
not be again opened. Id.

Taxes once paid into the treasury cannot be
refunded without an appropriation. People ex rel.

Edison Electric Illuminating Co. v. Wemple, 133

N. Y. 617; 30 N. E. Rep. 1002 (1892).

The comptroller may resettle the account and
credit or charge the difference. If any, on the
current account. Id.

Review of determination of comptroller by
certiorari.

§ 196. The determination of the comp-
troller upon any application made to him
by any person, partnership, company, asso-
ciation or corporation for a revision and re-

settlement of any account, as prescribed in

this article, may be reviewed both upon the
law and the facts, upon certiorari by the
supreme court at the instance of any per-
son, partnership, company, association or
corporation affected thereby, and in the
name and on behalf of the people of the
State. For the purpose of such review the
comptroller shall return, on such certiorari,

the accounts and all the evidence before
him on such application, and all the papers
and proofs upon the original statement of
such account and all proceedings thereon.
If the original or resettled accounts shall

be found erroneous or illegal, either in
point of law or of fact, by the supreme
court, upon any such review, the accounts
reviewed shall then be corrected and re-
stated, and from any determination of the
supreme court upon any such review, an
appeal to the court of appeals may be taken
by either p&rty.

Upon certiorari to review the action of the

comptroller in taxing a corporation, the return

is couclusive in the Court of Appeals. People ex
rel. Roebling's Sons Co. v. Wemple, 138 N. Y,

i

582; 34 N. E. Rep. 386; 53 N. Y. St. Rep. 297

j

(1893). The comptroller's determination as to the

j

amount of the tax should not be disturbed unless

I

it clearly appears to be erroneous. Id.

[

Relator filed reports and paid the tax assessed
i to the comptroller. Afterward it was determined
that the relator was a manufacturing corporation

and exempt from the tax and it was sought to

recover back the tax so paid. Held, that the pay-

ment was, in law, a voluntary one, and certiorari

to review the action of the comptroller In refusing

to pay back the tax could not be maintained.
People ex rel. Edison Electric Illuminating Co.

V. Wemple, 69 Hun, 367; s. c. 52 N. Y. St. Rep.
786; 23 N. Y. Supp. 661 (1893).

RegnlationB as to such WTit of certiorari.

§ 197. No certiorari to review any audit
and statement of an account or any deter-
mination by the comptroller under this ar-
ticle, shall be granted unless notice of ap-
plication therefor is made within thirty days
after the service of the notice of such de-
termination. Eight days' notice shall be
given to the comptroller of the application
for such writ. The full amount of the taxes,
percentage, interest and other charges, au-
dited and stated in such account, must be
deposited with the State treasurer before
making the application and an undertaking
filed with the comptroller in such amount
and with such sureties as a Justice of the
supreme court shall approve, to the effect
that if such writ is dismissed or the deter-
mination of the comptroller affirmed, the
applicant for the writ will pay all costs and
charges which may accrue against him, or
it in the prosecution of the writ, including
costs of all appeals.

Warrant for the collection of taxes.

§ 198. After the expiration of thirty days
from the sending by the comptroller of a
notice of a settlement of an account as pro-
vided In this article, unless the amount of
such account shall have been paid or de-
posited with the State treasurer, if an ap-
peal or other proceedings have iDeen taken
to review the same, and the undertaking
given as provided in this article, the comp-
troller may issue a warrant under his hand
and official seal, directed to the sheriff of
any county of the State, commanding him to
levy upon and sell the real and personal
property of the person, partnership, com-
pany, association or corporation against
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Tvhich such account is stated, found within

his county for the payment of the amount
thereof with interest thereon and costs of

executing the warrant, and to return such

warrant to the comptroller and pay to the

State treasurer the money collected by
virtue thereof, by a time to be therein speci-

fied, not less tha'n sixty days from the dat'e

of the warrant. Such warrant shall be a

Hen upon and shall bind the real and per-

sonal property of the person, partnership,

company, association or corporation against

which it is issued, from the time an actual

levy shall be made by virtue thereof. The
sheriff to whom any such warrant shall be

directed shall proceed upon the same in all

respects, with like effect, and in the same
manner as prescribed by law in respect to

executions issued against property upon
judgments of a court of record, and shall

be entitled to the same fees for his ser-

vices in executing the warrant, to be col-

lected in the same manner.

Information of delinquents.

§ 199. It shall be the duty of any person
having knowledge of the evasion of taxa-

tion under this article by any corporation,

association, joint-stock company, partner-

ship or person liable to taxation thereun-
der, for any omission on their part to make
the reports required by this article, to make
a written report thereof to the comptroller

of the State, with such information as may
be In his possession as may lead to the re-

covery of any taxes due the State therefrom.
If, in his opinion, the interests of the State

require it, the comptroller may employ such
person to assist in the collection and prepa-
ration of evidence and in the prosecution

and trial of actions for such taxes, and so

much of the same, not exceeding ten per
centum thereof, as may be collected from
any such delinquent corporation, association,

company, partnership or person, by reason
of such report and sucii services, as shall

have been agreed upon between such person
and the comptroller or attorney-general as
a compensation therefor, shall be paid to

such person, and nothing shall be paid to
such person for such report or services un-
less there shall be a recoverj' of taxes by
reason thereof.

Action for recovery of taxes; forfeiture of
charter of delinquent corporation.

§ 200. An action may be brought by the
attorney-general, at the instance of the
comptroller, in the name of the State, to re-
cover the amoimt of any account audited
and stated by the comptroller under the
provisions of this article. If any such ac-
count shall remain unpaid at the expiration
of one year after notice of the statement
thereof has been sent as reqijjfed by this
article, and the comptroller is Satisfied that
the failure to pay the same is intentional,
he shall so report to the attorney-general,
who shall immediately bring an action, in

the name of the people of the State, for the
forfeiture of the franchise of any corpora-
tion, joint-stock company or association
failing to make such payment, and if it is

found that such failure was intentional,
judgment shall be rendered in such action
for the forfeiture of its franchise and for
its dissolution, and thereafter such fran-
chise shall be annulled.

Reports to be made by the secretary of
State.

§ 201. The secretary of State shall trans-
mit on the first day of each month to the
comptroller, a report of the stock corpora-
tions whose certificates of incorporation are
filed, or of the foreign stock corporations
to whom a certificate of authority has been
issued to do business in this State, during
the preceding month. Such report shall

state the name of the corporation, its place
of business, the amount of its capital stock,

its purposes or objects, the names and places
of residence of its directors, and, if a
foreign corporation, its place of business
within the State. The comptroller may pre-
scribe the forms and furnish the blanks for
such reports. The secretary of State shall

make like reports to the comptroller when-
ever required by him relating to any such
corporations whose certificates have been
filed or to whom a certificate of authority
has been issued prior to the time when this

article takes effect, and during any period
of time specified by the comptroller in his

request for such report.

Exemptions from other State taxation.

§ 202. The personal property of every cor-

poration, company, association or partner-
ship taxable under this article, other than
for an organization tax, shall be exempt
from assessment and taxation upon its per-
sonal property for State purposes, if all

taxes due and payable under this article

have been paid thereby. The personal prop-
erty of a private or individual banker, ac-
tually employed in his business as such
banker, shall be exempt from taxation for
State purposes, if such private or individual
banker shall have paid all taxes due and
payable under this article. Such corpora-
tion and private or individual banker shall

in no other respect be relieved from assess-
ment and taxation by reason of the pro-
visions of this article.

The exemption of an Insurance company on Its

personal property includes shares in New York
banks owned by it. Aetna Ins. Co. v. Maj"or, etc.,

of New York, 153 N. Y. 331; 47 N. E. Rep. 593
(1897).'

Application of taxes.

§ 203. The taxes imposed by this article
and the revenues thereof shall be applicable
to the general fund of the treasury and to
the payment of all claims and demands
which are a lawful charge thereon.
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PART XII.

THE STATUTORY CONSTRUCTION LAW.

(L. 1S92, oh. 677.)

An act relating to the construction of
statutes, constituting chapter one of the
Oeneral Laws.

[Became a law May 18, 1892, taking effect

immediately.]

CHAPTER I OF THE GENERAL LAWS.

Sec.

34.

35

36,

Thus

The Statutory Construction Law.

1. Short title; extent of application.

2. Property.

3. Real property.

4. Personal property.

5. Person.

6. Judge.

7. Lunac-y; idiocy.

8. Gender; number; tense.

t». Heretofnrt'; hereafter: now.
Last; preceding; next; following.

Folio.

Writing; signature.

Seal.

Oath; affidavit; swear.

Acknowledge : acknowledgment.
, Bond; undertaking.

, Choose; elect; appoint.

Board composed of one person.

Meeting: i]ii(irnni: powers of majority.

Service of notice upon board or body.

County clerk; register.

Village.

. State; territory.

Public holiday; half-holiday.

. Year.

, Month.
Day; mode of computing days; night-time.

Standard time.

, Civil and criminal codes.

, Laws of England and of the colony of

New York.

, Limiting the effect of repealing statutes.

, Effect of repeal and re-enactment.

. Effect of revision upon laws passed at

same session or before revision takes
effect.

Alterations of titles and headnotes.
. Laws repealed.

. Time of taking effect,

am'd by L. 1894, ch. 448. See § 34 hereof.

Short title; extent of application.

Section 1. This chapter shall be known
as the Statutory Coustructiou LaAV, and is

applicable to every statute unless its gen-
eral object, or the context of the language
construed, or other provisions of law indi-
cate that a. different meaning or applica-
tion was intended from that required to be
given by this chapter.

See note to § 31 hereof, and note in 29 Abb.
N. C. 146.

Property.

§ 2. The term property includes real and
personal property.

Real property.

§ 3. The term real property includes real
estate, lands, tenements and hereditaments,
corporeal and incorporeal.

Personal property.

§ 4. The term personal property includes
chattels, money, things in action, and all

written instruments themselves, as distin-
guished from the rights or interests to which
they relate, by which any right, interest,
lien or incumbrance in, to or upon property,
or any debt or financial obligation is cre-
ated, acknowledged, evidenced, transferred,
discharged or defeated, whollj' or in part,
and everything, except real property, which
may be the sifbject of ownership. The term
chattels includes goods and chattels.

Person.

§ 5. The term person includes a corpora-
tion and a joint-stock association. When
used to designate a party whose property
may be the subject of any offense, the term
person also includes the State, or any other
Slate, government or country wliicu may
lawfully own property in the State.

Judge.

§ 6. The term judge includes every ju-
dicial officer authorized, alone or with
others, to hold or preside over a court of
record.

Lunacy; idiocy.

§ 7. The terms lunatic and lunacy include
every kind of unsoundness of mind except
idioc}-.

Pi>r definition of insanity as a defense to crime,

see I'enal Code, §§ 20-22.
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Gender; number; tense.

§ 8. Words of the masculiue gender in-

clnde the femiuine and the neuter, and may
refer to a corporation, or to a board or other

body or assemblage of persons; and, when
the sense so indicates, words of the neuter

gender may refer to any gender. The term

men includes boys and the term women in-

cludes girls.

Words in the singular number include the

plural, and in the plural number include the

singular.
Words in the present tense include the

future.

Heretofore; hereafter; now.

§ y. Each of the terms, heretofore, and
hereafter, in any proyision of a statute, re-

lates to the time such provision takes ef-

fect. The term now in any provision of a
statute referring to other laws in force, or

to persons in ofHce, or to any facts or cir-

cumstances as existing, relates to the laws
in force, or the person in ottice, or to the

facts or circumstances existing, respectively,

immediately before the taking effect of such
provision.

Last; preceding; next; following.

§ 10. A reference to the last or preceding
section, or other provision of a statute,

means the section or other division imme-
diately preceding, and a reference to the
next or following section or other division

of a statute means the section or other
division immediately following.

Folio.

§ 11. A folio is one hundred words, count-
ing as a word each figure necessarily used.

"Writing; signature.

§ 12. The terms writing and written in-

clude every legible representation of letters

upon a material substance, except when ap-
plied to the signature of an instrument.
The term signature includes any memo-
randum, mark or sign, written or placed
upon any instrument or writing with intent
to execute or authenticate such instrument
or writing.

Seal.

§ 13. The private seal of a person, other
than a corporation, to any instrument or
writing, shall consist of a wafer, wax or
other similar adhesive substance affixed
thereto or of paper or other similar substance
affixed thereto by mucilage, or other adhe-
sive substance or the word " seal," or the
letters " L. S.," opposite the signature.
A seal of a court, public officer or cor-

poration may be impressed directly upon the
Instrument or writing to be sealed, or upon
wafer, wax or other adhesive substance af-

fixed thereto, or tipou paper or other similar
substance affixed thereto by mucilage or
other adhesive substance. An instru-
ment or writing duly executed, in the
e()ii)orate name of a coii^oration, which
slKiJl not have adopted a corporate seal,

by the proper officers of the coriwration un-
der their private seals, shall be deemed to

have been executed imder the corporate seal.

As to what constituted a seal at common law,

and when equity before this statute would treat
" L. S.," etc., as a seal, see Barnard v. Gantz,
140 N. Y. 249; Town of Solon v. Williamsburgh
Bank, 114 id. 122.

Oath.; affidavit; swear.

§ 14. The terms oath and affidavit iuchide
every mode authorized by law of attesting
the truth of that which is stated.

The term swear includes every mode au-
thorized by law for administering an oath.
When an affidavit is authorized or required
it may be sworn to before any officer au-
thorized by law to take the acknowledgment
of deeds in this State, unless a particular
officer is specified before whom it is to be
taken.

For definitions of these terms for the purposes

of perjury, see Penal Code, § 97. Any verified

pleading or other paper is an atHdavit within the
meaning of the Civil Code, see § 3343, subd. 11.

As to the mode of administering oaths, etc., see
Civil Code, §§ 842-851. As to what officers may
take acknowledgments of deeds in this State, see
note to next section.

Acknow^ledge; acknowledgment.

§ 15. When the execution of any instru-
ment or writing is authorized or required by
law to be acknowledged, or to be proven
so as to entitle it to be filed or recorded in

a public office, the acknowledgment may
be taken or the proof made before any offi-

cer then and there authorized to take the
acknowledgment or proof of the execution
of a deed of real property to entitle it to be
recorded in a county clerk's office, and shall
be made and certified in the same manner
as such acknowledgment or proof of such
deed.
The term acknowledge and acknowledg-

ment, when used with reference to the exe-
cution of an instrument or writing other
than a deed of real property, includes a
compliance with the provisions of this sec-
tion by either such proof or acknowledg-
ment.

The following officers may take acknowledg-
ments within the State:

Notaries Public. Executive Law (L. 1892, ch.

683), § 85, as am'd by L. 1894, ch. 88.

Commissioners of deeds. Executive Law (L.

1892, ch. 683). § 88, as am'd by L. 1894. ch. 88.

Justices of the peace. L. 1840, ch. 238, § 1.
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Mayors, recorders and judges of courts of record.

R. S., part II, ch. 3, § 4, subd. 1.

Surrogates. L. 1884, ch. 300.

Bond; undertaking.

§ 16. A provision of law authorizing or
requiring a bond to be given stiall be deemed
to have been complied with by the execu-
tion of an undertaking to the same effect.

Choose; elect; appoint.

§ IT. The term choose includes elect and
appoint.

Board composed of one person.

§ IS. A reference to several officers of a
municipal corporation holding the same
office, or to a board of such officers, shall

be deemed to refer to the single officer hold-
ing such office, when but one person is

chosen to fill such office in pursuance of
law.

Meeting; quorum; powers of majority.

§ 19. Whenever three or more public offi-

cers are given any power or authority, or

thrte or more persons are charged with
any public duty to be performed or exer-
cised by them jointly or as a board or sim-
ilar body, a majority of all such persons or
officers at a meeting duly held at a time
fixed by law, or by any by-law duly adopted
by such board or body, or at any duly ad-
journed meeting of such meeting, or at any
meeting duly held upon reasonable notice to

all of them, may perform and exercise such
power, authority or duty, and if one or more
of such persons or officers shall have died
or have become mentally incapable of act-
ing, or shall refuse or neglect to attend
any such meeting, a majority or* the whole
number of such persons or officers shall be
a quorum of such board or body, and a ma-
jority of a quorum, if not less than a major-
ity of the whole number of such persons or
officers may perform and exercise any such
power, authority or duty. Any such meet-
ing may be adjourned by a less number
than a quorum. A recital in any order,
resolution or other record of any proceed-
ing of such a meeting that such meeting had
been so held or adjourned, or that it had
been held upon such notice to the members,
shall be presumptive evidence thereof.

Service of notice upon body or board.

§ 'M. When a notice is required to be
given to a board or body, service of such
notice upon the clerk or chairman thereof
shall be sufficient.

County clerk; register.

§ 21. Any act done in pursuance of law
by the register of a county shall be deemed

• So In the original.

to be a compliance with any provision of
law authorizing or requiring such act to
be done by the county clerk of such county,
and any instrument or writing filed, en-

tered or recorded in pursuance of law in

the office of a register of a county, shall be
deemed to be a compliance with any pro-
vision of law authorizing or requiring such
paper to be filed, entered or recorded, as the
case may be, in the office of the clerk of
such county.

Village.

§ 22. The term village means an incorpo-
rated village.

State; territory.

§ 23. The term State, when used generally

to include .every State of the United States,

includes also every territory of the United
States and the District of Columbia. The
term territory when used generally to in-

clude every territory of the United States,

includes also the District of Columbia,

Public holiday; half-holiday.

§ 24. The term holiday includes the fol-

lowing days in each year: the first day of

.January, known as New Year's day; the

twelfth day of February, known as Lin-

coln's birthday; the twenty-second day of

February, known as Washington's birthday;

the thirtieth day of May, known as Memo-
rial day; the fourth day of July, known as

Independence day; the first Monday of Sep-

tember, known as Labor day, and the

twenty-fifth day of December, known as

Christmas day, and if either of such days

is Sunday, the next day thereafter; each

general election day and each day appointed

by the president of the United States or by
the governor of this State as a day of gen-

eral thanksgiving, general fasting and
prayer, or other general religious observ-

ances. The term, half-holiday, includes the

period from noon to midnight of each Satur-

day which is not a holiday. The days and
half days aforesaid shall be considered as

the first day of the week, commonly called

Sundav, and as public holidays or half-

holidays, for all purposes whatsoever as re-

gards the transaction of business in the pub-

lic offices of this State, or counties of this

State. On all other days and half days, ex-

cepting Sundays, such offices shall be kept

open for the transaction of business. (Thus

amended by L. 1897, ch. 614, taking effect

October 1, 1897.)

Year.

§ 25. Time shall continue to be computed
in this State according to the Gregorian or

new style. The first day of each year after

the vear 1752 is the first day of January,
according to such style. For the purpose

of computing and reckoning the days of the
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year in the same regular course in the fu-

ture, every year, the number of which in

the Christian era is a multiple of four, is a
bisextile or leap year consisting of three
hundred and sixty-six days unlt'ss sucli

number of the year is a niultipl*'' of oue

hundred and the first two figures thereof

treated as a separate number is not a mul-
tiple of four, and every year which is not

a leap year is a common year consisting of

three hundred and sixty-five days.
The term year in a statute, contract, or

any public or private instrument, means
three hundred and sixty-five days, but the
added day of a leap year and the day imme-
diately preceding shall for the purpose of

such computation be counted as one day.
In a statute, contract or public or private

instrument, the term year means twelve
months, the term half-year, six months, and
the teiTU a quarter of a year, thr^e months.

Tear held to consist of 365 days as to a trans-

action when the It. S. to that effect was in fm-ce.

Hall V. Brennan, 140 N. Y. 409.

Month..

§ 26. In a statute, contract or public or
private instrument, unless otherwise pro-
vided in such contract or instrument or by
law, the term month means a calendar
month and not a lunar month. A number
of months after or before a certain day shall

be computed by counting such number of
calendar months from such day, exclusive
of the calendar month in which such day
occurs, and shall include the day of the
month in the last month so counted having
the same numerical order in days of the
month as the day from whicli the computa-
tion is made, unless there be not so many
days in the last month so counted, in which
case the period computed shall expire
with the last day of the month so counted.

Day; mode of computing days; night-time.

§ 27. A calendar day includes the time
from midnight to midnight. Sunday or any
day of the weeli specifically mentioned
means a calendar day. A number of days
specified as a period from a certain day
within wliich or after or before which an act
is authorized or required to be done means
such number of calendar days exclusive of
the calendar day from which the reclioning
is made. Sunday or a pubhc holiday, other
than a half-holiday, must be excluded from
the reckoning if it is the last day of any
such period, or if it is an intervening day
of any such period of two days. In comput-
ing any specified number of days, weeks or
months from a specified event, the day upon
which the event happens is deemed the day
from which the reckoning is made. The
day from which any specified number of
days, weeks or months of time is reckoned
shall be excluded in making the reckoning.

Night-time includes the time from sunset to
sunrise. (Thus amended bv L. 1894, ch.
-I-±T, taking effect May 3, 1894.)

Standard time.

§ 28. The standard time throughout this
State is that of the seventy-fiftli meridian
of longitude west from Greenwich, and all

courts and public officers, and legal and
official proceedings, shall be regulated
thereby. Any act required by or in pursu-
ance of law to be performed at or within
a prescribed time, shall be performed ac-
cording to such standard time.

Civil and criminal codes.

§ 29. The term Civil Code means the Code
of Civil Procedure. The term Criminal Code
means the Code of Criminal Procedure.

Laws of England and of the colony of New
York.

§ 30. A statute of England or Great
Britain shall not be deemed to have had any
force or effect in this State since May first,

seventeen hundred and eighty-eight. Acts
of the legislature of the colony of New York
shall not be deemed to have had any force
or effect in this State since December
twenty-ninth, eighteen hundred and twenty-
eight.

The resolutions of the Congress of such
colony and of the convention of the State of
New York, •shall not be deemed to be the
laws of this State hereafter.

Limiting the effect of repealing statutes.

§ 31. The repeal hereafter or by this chap-
ter of any provision of a statute, which re-

peals any provision of a prior statute, does
not I'evive such prior provision. The repeal
hereafter or by this chapter of any pi'o-

vision of a statute, which amends a pro-
visicm of a prior statute, hvives Shcli iMiir

provision in force unless the amendatory
statute be a substantial re-enactment of the
statute amended. The repeal of a statute or
part thereof shall not affect or impair any
act done or right accruing, accrued or ac-
quired, or liability, penalty, forfeiture or
punishment incuri'ed prior to the time such
repeal takes effect, but the same may be
asserted, enforced, prosecuted or inflicted,

as fully and to the same extent as if such
repeal had not been eft'ected; and all actions
and proceedings, civil or criminal, com-
menced under or by virtue of any provision
of a statute so repealed, and pending imme-
diately prior to the taking effect of such
repeal, may be prosecuted and defended to
final, effect in the same manner as they
might if such provisions were not so re-

pealed.

Effect of repeal and re-enactment.

§ 32. The provisions of a law repealing a
prior law, which are substantial re-enact-
ments of provisions of the prior law, shall
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be construed as a continuation of such pro-
visions of sucli prior law. nu'l not as new
enactments. If any provision of a law be
repealed and, in substance, re-enacted, a ref-

erence in any law to sucli repealed provision
sliall be deemed a reference to such re-en-

acted provision. (Thus amended by L. 1894,
ch. 448, taking effect May 3, 1894.)

As to the eontiiiiions charncter of revision with

repeal and re-enactment, see Matter of Prime, 136

N. Y. 347; People ex rel. Ulrich v. Bell, 24 N. Y.

St. Rep. 114.

Effect of revision upon laws passed at same
session or before revision takes effect.

§ 33. No provision of any chapter of the
revision of the general laws, of which this

chapter is a part, shall supersede or repeal
by implication any law passed at the same
session of the legislature at which any such
chapter was enacted, or passed after the
enactment of any such chapter and before
it shall have taken effect; and an amenda-
tory law passed at such session or at any
subsequent session begun before any such
chapter takes effect, shall not be deemed
repealed, unless specifically designated in
the repealing schedule of such chapter.

Alterations of titles and headnotes.

§ 34. If the title of any article or other
division of a. statute, or the headnote of a
section shall be amended or repealed in the
body of the statute, or if a new article or
other division having a title, or a new sec-
tion having a new headnote be added to a
statute, the corresponding title or headnote,
if any. in an abstract of contents at the be-
ginning of the article or other division of the

statute shall be deemed to be correspond-
ingly amended or repealed, although there
be no express reference thereto.

Laws repealed.

§ 35. Of the laws enumerated In the
schedule hereto annexed, that portion speci-

fied in the last column is repealed.

Time of taking effect.

§ 30. This act shall take effect immedi-
ately.

Sections repealed.

R. S., pt. I, ch. 8, tit. 8 l(j.

R. S., pt. I, ch. 19, tit. I 1, 2, 3, 4, 5.

R. S., pt. II, ch. 4, tit. 2 3.

R. S., pt. II, ch. 4, tit. 3 9.

R. S., pt. Ill, ch. 8, tit. 17 27.

R. S., pt. Ill, ch. 10, tit. 4 4.

R. S., pt. IV, ch. 2, tit. 8 16.

L. 1828, 2d meet'g, 51st sess., ch. 20. . 9, 10, 11.

L. 1828, 2d meet'g, 51st sess., ch. 21. . 3 and 4.

L. 1857, ch. 536 3.

L. 1874, ch. 321 All.

L. 1877, ch. 466 27.

L. 1884, ch. 14 All.

L. 1886, ch. 21 20.

Code of Civil Procedure 29, 788, 960

and subdB.

6, 7, 8, 15,

17, 21, 22,

23 & 24 Ot

§ 3343.

Code of Criminal Procedure 955, 956, 957.

Penal Code 261, 500 and
subds. 9, 10,

11, 12, 13,

14 & 15 of

§ 718.
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ACKNOWLEDGMENT: Pa„p
form of, by corporation 70
before whom to be taken I54

ACTIONS:
limitations of 88-89
complaint in, against corporation, what to state 95J

misnomer, when waived 100
when proof of corporate existence unnecessary 99
provisions relating to corporate 108-110

attempt to commence in court of record 89

in court not of record ' 90

when foreign corporation may sue and be sued 101

in justices' courts 95

stay of proceedings, where collusively brought 21

for sequestration, by creditor 103-106

against oflBcers for misconduct 101-102

upon a note, how judgment taken 100

in relation to prohibited transfers of property 55

by attorney-general against usurper of corporate office 99

by attorney-general against corporation for illegal acts 99

by attorney-general to annul corporation 108

for dissolution 103-106

for voluntary dissolution 110-114

by and against receivers. (See Receivers.)

ADMISSIONS:
by members of corporation, as against corporation 94

AFFIDAVIT:
meaning in statute 164

AGENTS:
relief from liability for acts of 82

ANNUAL REPORT:
what to contain 41

statute requiring, to be strictly construed 42

must be filed 42

verification 42

effect when made by de facto directors 42

to be made by majoi-ity of acting board 42

when need not be made 42

decisions relating to 41-43

ANNULMENT:
action for 106-lOS

ATTACHMENT:
provisions relating to 92-94

ATTORNEY-GENERAL:
action by, against usurper of corporate office 99

BOARD:
composed of one person 1^5

service of notice on l""'

BONDS:
liability of directors for over-issue of 36
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:
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power to guarantee, of another corporation 45

power of corporation to acquire 45

overvaluation of property 49

decisions as to issue of 50

consideration for issue 49

frauds in issue and transfer 83

how negotiable are made non-negotiable 70

BOOKS:
what, to be kept 40

penalty for failure to keep 40

inspection of, decisions relating to 40, 41

stock book to be open to inspection 40

foreign corporation to keep stock book within state, inspection of 57

of foreign corporation, when evidence &i

when directors may adopt new stock book 18

as evidence of right to vote 18

BUSINESS:
principal place to be specified in certificate 63

corporation not to commence until capital specified in certificate is paid 64

change of place of - 62

extension of, by filing certificate 44

to be commenced within two years 24

BUSINESS CORPORATIONS LAW:
title 63

BY-LAWS:
corporation may make 15

decisions relating to 15

adopted by members, control directors 15

to fix amount of stock to be represented at meetings 15

regulating elections to be published 15

when directors may make 21

to prescribe time and place of choosing directors 33

inspectors of election to be chosen as provided by 40

do not limit apparent powers of officers 37

to provide manner of transferring stock 45

CAPITAL STOCK. (See Stock.)

CERTIFICATE OF INCORPORATION:
defined 10

what to contain 63

what powers and limitations may be included in 13

to be in English 11

may provide for cumulative voting 18

may create a full liability company 65

where filed 11

fees of secretary of state and county clerk for filing and recording 11, 78
when amended or supplemental, may be filed 12
evidence of incorporation 13

lost or destroyed 13

CERTIFICATE:
on reorganization of stock corporation 32
of payment of one-half of capital stock 65
of extension of business, filing of

, 44
CHALLENGES:

to stockholders and proxies 19
CHILDREN:

employment in factories regulated 73
employment in mercantile establishments regulated 76
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Page.
not to give money or credit in aid of corporations 8

CODES:
terms as used in statutes 166

CONSOLIDATION:
proceedings for 66-67
submission of agreement to stockholders 67
powers of consolidated company 67
transfer of property to new corporation 67
rights of creditors on 68

CONSTRUCTION:
of statutes 163-167

CORPORATE LAWS:
construction 25
effect of repeals by 25
conflicting 25
defined 10

CORPORATIONS:
may sue and be sued 8
term defined, as used in constitution 8
dues from, how secured 8
charters may be altered or repealed 7

when may be formed by special law 7

may be formed under general laws 7

credit of state not to be given to 7-8

taking property for public use , 5-7

municipalities not to give money or credit in aid of 8
classification 9

ultra vires acts 13. 14

limitation of powers 13

general powers 14, 15

powers, strictly construed 13

what powers may be included in certificate 13

implied powers 13

business to be commenced within two years 24

prohibition of banking powers 18

court may authorize to acquire additional real property 16

acquisition of property in other states or foreign countries 16

extension of existence 24

stay of proceedings, where action against is collusively brought 21

may be stockholder 45, 47

power to sell property and franchises 44

reorganization on sale of corporate property and franchises 31-33

power to borrow money and mortgage property 30

combinations prohibited 33

charters of, alteration or repeal 26

power to acquire stock and bonds of other corporations 45

can make general assignment 55

merger of, engaged in same line of business 61

how summoned criminally 86

frauds in organization 83

COUNTIES:
not to give money or credit in aid of corporations 8

CREDITORS:
liability of stockholders to 57-60

actions by, for sequestration 103-106

rights of, on consolidation 68
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DAY: Page.

what is 166

DB FACTO CORPORATIONS:
what are 11

liability of members of 11, 12

DEFINITIONS:
statutory 163-167

of foreign and domestic corporation as used in Code 96

DIRECTORS (See Officers):

rights of minority stockholders to restrain 21

trust relation of 21

dealings with corporation 22

may purchase stock and bonds of corporation 23

dealings with another corporation of which they are also directors 23

personal liability 23

charged with knowledge of entries in books 23

what constitutes meeting of 23

general powers and duties 21

what they undertake 21

stay of collusive actions 21

at least two must be residents 21

quorum 21

when may make by-laws 21

special election of 20

continue in office until successors are elected 20

elections of 18, 19

liability for making unauthorized dividends 35

vacancies in board 33

to be chosen from the stockholders 33

notice of election of 33

policyholders eligible as 33

how chosen 33

to exercise powers, when regularly convened as a board 26

protection of acting 23

when entitled to compensation 24

resignation 24

powers of, as trustees, in case of dissolution 24

change of number of 34

acts void, where they refuse to adopt by-laws for holding election 34

liability for false certificates, reports or public notices 44

duties and liability in relation to annual report 41—4:>

may prescribe duties of officers 37

may require security of officers 37

appointment of officers by 37
liability for loans to stockholders 36
liability for unauthorized debts and over-issue of bonds 36
number and names to be in certificate 63
of foreign corporations, liability 62
presumption of knowledge 85

term defined 85
criminal misconduct 84

actions against, for misconduct 101-102
DISTRICT STEAM CORPORATIONS:

provisions relating to 68-69
DISSOLUTION:

provisions relating to 108-110
voluntary, by intervention of court 110-114
actions for, by people, creditor or stockholder 103-106
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DISSOLUTION — (Continued):
'

Page,

corporation may be dissolved if one-half capital stock is not paid in in one year. ... 65

proceedings for voluntary, without application to court 61

powers of directors as trustees in case of 24

DIVIDENDS:
general provisions relating to 35

who entitled to 35

DOMESTIC CORPORATION:
defined 10

ELECTIONS (See Directors; Stockholders):

inspectors at 40
pledgor may vote 18

certificate may provide for cumulative voting 18

who may vote at 18

books may be produced at 18

challenges, oaths of stockholders and proxies 19

proxies 19

criminal misconduct at 84

of directors, to be held at time and place fixed by by-laws 33

effect of failure to hold, on day designated in by-laws 20

special, how called 20

manner of conducting 20

qualification of voters at 20
powers of supreme court respecting 20

when new, may be ordered .^ 20, 21

ELEVATORS:
in factories, to be inclosed 74

EMPLOYES:
to be allowed time to vote 78

preventing, from joining labor union, a misdemeanor 81

refusal to permit, to attend election, a misdemeanor 81

females to be furnished with seats 82

EVIDENCE:
books of foreign corporation 94

proof in this state of organization of foreign corporation 70

EXISTENCE:
duration to be specified in certificate 63

extension of 24

perpetual, where not limited in certificate 14

EXTENSION OF BUSINESS:
by filing amended certificate 44

FACTORIES:
provisions of labor law relating to 72-76

seats to be furnished to females in 72

FACTORY INSPECTOR:
general powers and duties 72

FEES:
of secretary of state for filing and recording certificate 78

of county clerk, for same service 78

FELONY:
punishment of corporation convicted of 81

FINES:
how collected against corporation 87

FIRE ESCAPES:
on factories 74—75

FOLIO:
defined 1^

90
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FOLLOWING: Page.

as used in statutes 164

FOREIGN CORPORATION:
defined 10

definition, as used in Code 96

must procure certificate of authority in order to enforce contracts made within state. . 16

what constitutes doing business 16

which has procured certificate, on same basis as domestic corporation 16

what contracts may be enforced by, without procuring certificate 16

proof to be filed by, before certificate is granted 17

acquisition of real property in state by 17

to make annual report 41

liability of officers, directors and stockholders 62

to keep stock book within state 57

provisions in relation to prohibited transfers of property, not applicable to 55

proof in this state of organization 70

franchise tax 151-153

license tax 151

when may sue 100

when may be sued 101

combinations of, in restrain of trade, prohibited 33

action against, by attorney-general 99

FRANCHISES:
FULL LIABILITY CORPORATIONS:

power of corporation to sell 44

how created 65

GENDER:
masculine includes feminine 164

GENERAL CORPORATION LAW:
title 9
application 9
laws repealed by 25-29

saving clause 25

construction 25

HEREAFTER:
defined 164

HERETOFORE:
defined 164

HOLIDAYS:
what are 165

HOURS OP LABOR:
generally 71
on railroads 71

in brickyards 71
of minors, in factories 73
of minors in mercantile establishments 76
regulations as to 82

INCORPORATORS:
qualifications 10
duties and liabilities of promoters 10, 11

INJUNCTION:
when obtainable 92

INSOLVENCY:
judgments in contemplation of 53, 54
prohibited transfers of property in contemplation of 53, 54
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INSPECTORS: Page.

criminal misconduct 85

how chosen; eligibility; oath 40

JUDGE:
defined 163

JUDGMENT:
preferential, when corporation is insolvent 54

LABOR:
hours of 82

provisions of labor law 71-72

LABOR COMMISSIONER:
statistics to be furnished to 72

failure to furnish statistics to 82

LABOR LAW:
A'iolations of 83

LAND:
defined, for taxation 138

LAST:
as used in statutes 164

LAWS:
of England and colony are obsolete 166

LIMITATION OF ACTIONS 8S-S9

MACHINERY:
regulations for protection of persons employed in operating 74

MAJORITY:
poAvers of 165

MEMBERS (See Stockholders):

defined 10

expulsion of 23

MERCANTILE ESTABLISHMENTS:
regulations as to management . 76-77

MERGER:
of corporations engaged in same line of business 61

MINORS:
employment in mercantile establishments regulated 76

employment in factories regulated 73

MISDEMEANOR:
punishment of 81

MONEYED CORPORATION:
defined 10

MONOPOLIES:
state law to prevent 75^79

federal law 80

combinations to effect, prohibited 3^i

MONTH:
as used in statute 166

MORTGAGES:
power to mortgage 30, 31

payment of, by stockholders pending foreclosure 56

MUNICIPAL CORPORATION:
defined KJ

NAME:
to be stated in certificate 63

general provisions relating to 12

what constitutes infringement of 12

proceedings for change of 9T-9S
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NEXT: Page.
as used in fstatutos 1(54

NON-STOCK CORPORATION:
limitation on amount of property 15
meaning of business of 10
defined 10

NOTICE:
to members, waiver of 26

NOW:
as used in statutes 164

NUMBER:
singular includes plural 164

OATH:
meaning in statute 164

OATHS:
of stockholders and proxies 19

OFFICE:
defined 10

as designated in certificate, conclusive for taxation 10
OFFICERS (See Directors):

corporation may appoint such as are necessary 15
liability for loans to stockholders 36
directors may require security of 37
policyholders eligible 37
executive committee may be appointed 37
corporations bound by acts of, within apparent scope of authority 37
by-laws do not limit apparent powers 37

liability of corporation for acts of 39
personal liability for acts 39

compensation, when entitled to 39
title to office 39

power of i-emoval of, under by-law , 39

decisions relating to powers of 39
doctrine of ratification of acts of, authorities 38
fraudulent sale of stock by 83

falsely indicating person as 83

of foreign corporation, liability of 62

prohibited transfers to 53
liability for false certificates, reports or public notices 44

actions against, for misconduct 101

criminal misconduct generally 84

fraud in issue or transfer of stock and bonds 83

frauds in organization 84

PERSON:
includes corporation 163

PERSONAL PROPERTY:
defined, generally 163'

PLACE OF BUSINESS (See Business):

when fixes residence 88
PLEADINGS:

verification . 91

POLICYHOLDERS:
eligible as directors 33
eligible as ofl^icers 37

PREFERRED STOCK:
provisions and decisions relating to 52, 53
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PROMOTERS: Page.

duties and liabilities of.' 10, 11

frauds in procuring subscriptions 49
frauds in organization 83

PROPERTY:
defined 163

prohibited transfers of 53-55
power of corporation to acquire and dispose of 15
amount of, which non-stock corporation may hold 15

acquisition of, in other states or countries 16
taking for public use 5-7

PROXIES:
general provisions relating to 19

QUORUM:
what is 165

RATIFICATION:
authorities collated 38

REAL PROPERTY:
defined, for taxation 138
defined, generally 163

RECEIVERS:
when may be appointed 115

of a domestic corporation 115-116

of a foreign corporation 116

notice of application 117
temporary receiver 117

permanent receiver 117

application for appointment, where made 117
who may be appointed .• 118
bond 118

expenses of 119
action on 119

powers of temporary receiver 119-120

powers and duties of permanent receiver. (See Schedule of Part X, p. 115). . . 120-130

certain receivers may hold real property 130

discovery of assets by 130

private sale of property by 131

disaffirmance of fraudulent acts by 131

transfer of property to 132

place of deposit of funds 132

payment of wages by 132-133

quarterly accounts of certain 133

biennial reports of certain 134

copy of, to be served on attorney-general 134

compensation 134-136

removal 136

service of papers on attorney-general 137

preference of actions brought by or against 137

intervention of policyholders in actions by or against 137

REGISTER:
act done by, equivalent to act of county clerk 165

REORGANIZATION:
of existing business corporations under law 64

on sale of property and franchises, by virtue of mortgage 31-33

REPEALS:
effect of 166

REPORT. (See Annual Report.)
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RESIDENCE: Page.

of domestic corporation 88

REVISION:
effect of ] 67

SEAL:
what constitutes 164

corporation may have 14

not necessary to valid contract 14

SEQUESTRATION:
action by creditor for 103-106

provisions relating to action for 108-110

STATE:
as used in statutes 165

credit of, not to be given or loaned to corporations 8

STOCK:
subscriptions to 48, 49

what constitutes 48

on detached papers 48

ratification 48
is a several contract 48

payment at time of 48

frauds of promoters 48
nature of certificates of 45

power of corporation to acquire in other corporations 45

how transferable 45

decisions relating to transfer of 41

transfer, not valid until registered 40

transfer of, where stockholder is indebted to corporation o6

consideration for issue 49

decisions as to issuing of 46

liability of corporation for fraudulent issue 46
negotiable character of certificates 46
transfer of, decisions relating to 47

liability of transferees 51

what constitutes sufficient consideration for issue 49
over-valuation of property 49
when may be forfeited 50
increase or reduction, proceedings for 51, 52
corporation may have preferred 52
decisions relating to preferred 53
to be reduced only as authorized by law 35
forfeiture, on non-payment of calls 51
prohibited transfers of 53. .55

application to court to issue new, in place of lost certificate 56
increase or reduction of shares 60
one-half to be paid in within one year 65
amount to be specified in certificate 63
shares, number to be specified in certificate 63
frauds in issue and transfer 83
fraudulent sale 83
frauds in increase or reduction ; 84
meaning of, for purposes of taxation 142

STOCK CORPORATION:
defined -^q

STOCK CORPORATION LAW:
application 30
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STOCKHOLDERS: Page.

not to sell Tote or issue proxy for money 18

when notice to, may be waired 26

powers of majority 21
special election of directors by 20
oath, where challenged 19

may vote by proxy 19
qualification as voters 18
when directors may refuse to transfer stock of , 36
liability of directors for loans to 36
consent of, to mortgage 30
corporation as 45, 47

prohibited transfers to 53
payment of mortgage debt by, pending foreclosure 56

liability of, to creditors 57-60

may require financial statement 56
of foreign corporations, liability 62
liability to laborers, servants or employes 57, 59
liability of, of full liability company 65-66
admissions by, as against corporation 94

SUBSCRIPTIONS (See Stock):

nature of contract 50
liability for unpaid 50
object of 49
when payable 50

unpaid, are assets 51

interest chargeable on unpaid 51

frauds in relation to S'd

SUMMONS:
service in justice's court 95
service of, on domestic corporation; on foreign corporation 90-91

publication of 91

criminal, form, etc 80

TAXATION:
local taxation 1.S8

land defined, for purpose of 138

real property, defined 138
personal property, defined 139
all property not exempt, liable 139

real property of charitable, etc., corporations exempt 139
vessels exempt 140

bonds deposited in state for collection, exempt 140

property consigned for sale on commission, exempt 140

money transmitted for investment in hands of agent, exempt 140

savings bank deposits and surplus, when exempt 140

insurance assessments, exempt 140

owner of stock of corporation, liable to taxation on capital, not individually liable. 140

personal property of mutual life insurance company, exempt 141

deductions not allowed for investments in non-taxable property 141

nor for indirect liabilities 141

non-residents taxable 141

place of taxation 141

principal place of business 141

taxation to be based on value of capital stock 142

meaning of " capital stock " 142

theory of taxing capital stock 142

what is included in capital 142

real estate included 142
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TAXATION — (Continued):

local taxation — (Continued): Page.

taxation evidence of value of capital 142

market value of stock 142

franchise not included 142

debts not included 143

exempt property not included 14.'i

dividends, when included 143

assessed value of real estate to be deducted 143

capital of insurance company 143

recapitulation 143

ascertaining facts for assessment 144

reports required of corporations 144

penalty for failure to make 145

corporation, how assessed 145

railroads 146

telegraph and telephone companies 14G

debts owing to non-residents of United States 14G

notice of completion of roll 147

hearing of complaints * 147

correction and verification of roll 148

filing of roll and notice 148

apportionment of railroad, etc., taxes between school districts 149

clerk of board to deliver to county treasurer statement of taxes on railroads, etc.. 149

statement of valuation to be forwarded to comptroller 149

collection of taxes 149, 150

state taxation 150-1()2

organization tax 150

license tax on foreign corporations 151

franchise tax, amount and basis 151-155

corporations declaring less than six per cent, dividend 152

certain corporations exempt 155, 156

use of terms 152

basis of tax 152

foreign corporation must do business and employ capital 153

tax cannot exceed amount of capital stock 153

capital invested in exempt property 153
sales by sample 153

sales by commission merchant 153
maintaining an ofBce 153

when corporation is engaged in interstate commerce 154
stocks and bonds 154
investment of surplus of foreign corporation LSI

capital invested in unproductive property 154
capital invested or deposited in another state 155

tax, how computed 1.55

limitation of actions for 1.55

additional tax on gross earnings of transportation and transmission corpora-

tions 156-157
gross-earning tax on elevated and street railroad corporations 157
gross-earnings tax of water works corporations, gas corporations, electric or

steam heating, lighting and power companies 157
tax on gross premiums of insurance corporations 157
tax on foreign bankers 1,57

reports of corporations liable to pay franchise tax 158
appraisal of stock 159
further requirements as to reports 159
power of comptroller to examine affairs 159
notice of statement of tax 160
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TAXATION — (Continued)

:

state taxation — (Continued): Page.

payment of tax; penalty 160
revision of accounts by comptroller 160

certiorari to review determination of comptroller 161

warrant for collection 161

information of delinquents 162

action to recover 162

exemption from other state taxation 162
application of taxes 162

TAXES:
to be paid before certificate is filed 11

TAX LAW:
title 138
terms used in 138

TERRITORY:
as used in statutes 165

TIME:
what is standard 166

TOWNS:
not to give money or credit in aid of corporations 8

TRUSTS:
state law to prevent 78, 79

federal law 80

ULTRA VIRES:
doctrine discussed 13, 14

when corporation cannot plead 14

what acts are 14

USURY:
defense of, prohibited 70

VACANCIES:
in board of directors, how filled 33

VERIFICATION:
of pleadings 91

VILLAGE:
defined 165

VILLAGES:
not to give money or credit in aid of corporations 8

WAGES:
cash payment to employes 71

when to be paid 71

store money-orders prohibited 71

penalties 71

assignment of future 72

cash payment of 82

WATER COMPANIES:
what, may be formed under Business Corporations Law 69

WRITING:
defined 1&4

YEAR:
computation of time 165
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